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Bankru;ptcy  -  -  -  - 
Carriers  -       -  - 

Custom  -       -       -       -  - 
Friendly  Societies    -       -  - 
Indemnity,  Generally 
Infants,  Safety  of  - 
Insurance  Companies 
limitation,  Statutes  of  - 
Navigation,  Generally 
Principal  and  Surety 


cedure. 

Industeial,    Peovident,  and 

Similar  Societies. 
Bankeuptcy  and  Insolvency. 
Carriees. 

Custom  and  Usages. 
Friendly  Societies. 
Guarantee. 

Infants  and  Children. 
Companies. 

Limitation  of  Actions. 
Shipping  and  Navigation. 
Guarantee. 
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Shipping,  Generally 
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Usage     -       -  - 


-  See  title  Prize  Law  and  Jurisdiction". 
,,      Infants  and  Children. 
,,      Shipping  and  Navigation. 

Trade  AND  Trade  Unions. 

Custom  and  Usages. 


INSUEKECTION. 
See  Constitutional  Law  ;  Criminal  Law  and  Proceduee. 

INTEEESSE  TEEMINL 
See  Landlord  and  Tenant. 

INTEEEST. 

See  Contract  ;  Executors  and  Administrators  ;  Money  and  Money- 
Lending  ;  Ebal  Property  and  Chattels  Eeal  ;  Settlements  ; 
Wills. 

INTEEEST  SUIT. 
See  Executors  and  Administrators. 

INTEEIM  OEDEES. 

See  Bankruptcy  and  Insolvency  ;  Companies  ;  Executors  and 
Administrators  ;  Husband  and  Wife  ;  Injunction  ;  Judgments 
AND  Orders. 

INTEELINEATION. 

See  Deeds  and  Other  Instruments  ;  Evidence  ;  Executors 
AND  Administrators  ;  Wills. 

INTEELOCUTOEY  OEDEES. 

See  County  Courts  ;  Husband  and  Wife  ;  Injunction  ;  Judgments 
AND  Orders  ;  Practice  and  Procedure. 

INTEEMEDDLING. 
See  Executors  and  Administrators. 

INTEEMENT. 

See  Burial  and  Cremation;  Executors  and  Administrators. 

INTEENATIONAL  LAW. 
See   Conflict  of  Laws  ;  Copyright  and  Literary  Property  ; 
Extradition  and  Fugitive  Offenders  ;  Husband  and  Wife  ; 
Insurance  ;  Prize  Law  and  Jurisdiction. 
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For  Action   -       -       -       -  See  title  Action. 

Attachment    -      -      -      „      Contempt   of  Court,  Attachment, 

AND  Committal  ;  Execution. 
Bankruptcy    -      -      -  Bankruptcy  and  Insolvency. 

Contempt  of  Court  -      -      „      Contempt  of  Court,  Attachment, 

AND  Committal;  Execution. 
Damages        -      -      -  Damages. 

Discovery      -      -      -      „      Discovery,  Inspection,  and  Interro- 
gatories. 

JEquitahle  Jurisdiction, 

Groivth  of  -      -      -      „  Equity. 
Estoppel        -      -      -      „  Estoppel. 
Execution      -      -      -  Execution. 
Insolvency      -      -      -      „      Bankruptcy  and  Insolvency. 
Inspection      -      -      -      ,,      Discovery,  Inspection,  and  Interro- 
gatories. 

Interpleader    in  Mayor's 

Court  -      -      -      -      ,,      Mayor's  Court,  London. 
Interrogatories       -      -      ,,      Discovery,  Inspection,  and  Interro- 
gatories. 

Landlord's     Claim  on 
Bankruptcy-      -      -      „      Bankruptcy  and  Insolvency;  Dis- 
tress; Execution. 
Mortgagee      -       -       -  Mortgage. 
Official  Receiver      -      -      ,,      Bankruptcy^  and  Insolvency'. 
Official  Beferee       -       -       „  Arbitration. 
Bartnership  Broperty      ~       ,,  Partnership. 

Bayment  into  Court  -      -  County  Courts  ;  Practice  and  Pro- 

cedure. 

Receiver  -       -       -       -       ,,  Eeceivers. 

Receiving  Order      -      -      „      Bankruptcy  and  Insolvency. 

Bent      -      -      -      -      „      Distress  ;  Landlord  and  Tenant. 

Sheriffs  a7id  Officers        -      „      Execution;  Sheriffs  and  Bailiffs. 

Special  Case   -      -      -  Practice  and  Procedure. 

Time     -       -       -       ^      „  Time. 

Trustee  -      -      -      -      ,,      Bankruptcy      and      Insolvency^  ; 

Trusts  and  Trustees. 
Under-Sheriff        -      -  Execution;  Sheriffs  and  Bailiffs. 

INTEKPRETATION  OF  DOCUMENTS. 
See  Deeds  and  Other  Instruments  ;  Evidence  ;  Wills. 

INTEEPEETATION  OF  STATUTES. 
See  Statutes. 

INTEEPEETATION  OF  WILLS. 
See  Wills. 
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INTERKEGNUM. 
See  Constitutional  Law. 

INTERROGATORIES. 
See  Discovery,  Inspection,  and  Interrogatories. 

INTERVENTION. 
See  Husband  and  Wife. 


INTESTACY. 

See  Descent  and  Distribution  ;  Executors  and  Administrators. 


ABBREVIATIONS 

USED    IN    THIS  WORK. 


A.  0.  (preceded  by  date) . .    Law  Eeports,  Appeal  Cases,  House  of  Lords,  since 

1890  {e.g.  [1891]  A.  C.) 

A.  -G  Attorney- General 

Act.        . .        . .       . .    Acton's  Eeports,  Prize  Causes,  2  vols.,  1809 — 1811 

Ad.  &  El.  . .       . .    Adolphus  and  Ellis's  Eeports,  King's  Bench  and 

Queen's  Bench,  12  vols.,  1831—1842 
Adam     ..       ..       ..    Adam's  Justiciary  Eeports  (Scotland),  1893 — (current) 

Add.       . .        . .       . .    Addams'  Ecclesiastical  Eeports,  3  vols.,  1822 — 1826 

Adv.-Gen.         . .         .  Advocate-General 

Ale.  «&  N.         . .        . .    Alcockand  Napier's  Eeports,  King's  Bench  (Lreland), 

1  vol.,  1813—1833 

Ale.  Eeg.  Cas.  . .  . .  Alcock's  Eegistry  Cases  (Ireland),  1  vol.,  1832 — 1841 
Aleyn     . .        . .        . .    Aleyn's  Eeports,  King's  Bench,  fol.,  1  vol.,  1646 — 1649 

Amb  Ambler's  Eeports,  Chancery,  2  vols.,  1725 — 1783 

And.       ..       ..        ..    Anderson's  Eeports,  Common  Pleas,  fol.,  2  parts  in 

one  vol.,  1535—1605 
Andr.      . .       . .       . .    Andrews'  Eeports,  King's  Bench,  fol.,  1  vol.,  1737 — 

1740 

Anon.     . .       . .        . .  Anonymous 

Anst.      . .        . .        . .    Anstruther's  Eeports,  Exchequer,  3  vols.,  1792 — 1797 

App.  Cas.         . .       . .    Law  Eeports,  Appeal  Cases,  House  of  Lords,  15  vols., 

1875—1890 

Arkley    ..       ..        ..    Arkley's  Justiciary  Eeports  (Scotland),  1  vol.,  1846 — 

1848 

Arm.  M.  &  O     . .        . .    Armstrong,  Macartney,  and  Ogle's  Civil  and  Criminal 

Eeports  (Ireland),  1840—1842 

Am  Arnold's  Eeports,  Common  Pleas,  2  vols.,  1838 — 1839 

Am.  &  H.        . .       . .    Arnold  and  Hodges'  Eeports,  Queen's  Bench,  1  vol., 

1840—1841 

Asp.  M.  L.  0.    . .        . .    Aspinall's  Maritime  Law  Cases,  1870 — (cui-rent) 
Ashb.      . .       . .       . .    Ashburner's  Principles  of  Equity,  1902 

Atk  Atkyns'  Eeports,  Chancery,  3  vols.,  1736 — 1754 

Ayl.  Pan.  . .  . .  Ayliffe's  New  Pandect  of  Eoman  Civil  Law 
Ayl.  Par.  . .       . .    Ayliffe's  Parergon  Juris  Canonici  Anglicani 

B.  &Ad. ..       ..        ..    Barnewall  and  Adolphus'  Eeports,  King's  Bench, 

5  vols.,  1830—1834 

B.  &  Aid.         . .       . .    Barnewall  and  Alderson's  Eeports,  King's  Bench, 

5  vols.,  1817—1822 

B.  &  C.   . .       . .       . .    Barnewall  and  Cresswell's  Eeports,  King's  Bench, 

10  vols.,  1822—1830 
B.  &  S.   . .       . .       . .    Best  and  Smith's  Eeports,  Queen's  Bench,  10  vols., 

1861—1870 

Bac.  Abr.         . .       . .    Bacon's  Abridgment 

Bail  Ct.  Cas  Bail  Court  Cases  (Lowndes  and  Maxwell),  1  vol., 

1852—1854 

Baild.     . .       . .       . .    Baildon's  Select  Cases  in  Chancery  (Selden  Society, 

Vol.  X.) 

Ball  &  B.  ..       ..    Ball  and  Beatty's   Eeports,   Chancery  (Lreland), 

2  vols.,  1807—1814 

Bankr.  &  Ins.  E.        . .    Bankruptcy  and  Insolvency  Eeports,  2  vols.,  1853 — 

1855 
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Bar.  &  Arn  Barron  &  Ai-nold's  Election  Cases,  1  vol.,  1843 — 1846 

Bar.  &  Aust  Barron  &  Austin's  Election  Cases,  1  vol.,  1842 

Barn.  (CH.)       . .        . .    Barnardiston's  Eeports,  Chancery,  fol.,  1  vol.,  1740 — 

1741 

Bam.  (k.  b.)     . .        . .    Barnardiston's  Eeports,  King's  Bench,  fol.,  2  vols., 

1726—1734 

Barnes  Barnes'  Notes  of  Cases  of  Practice,  Common  Pleas, 

1  vol.,  1732—1760 

Batt  Batty's  Reports,  King's  Bench  (Ireland),  1  vol.,  1825 

—1826 

Beat  Beatty's  Eeports,  Chancery  (Ireland),  1  vol.,  1813 — 

1830 

Beav  Beavan's  Eeports,  Eolls  Court,  36  vols.,  1838 — 1866 

Beav.  &  Wal.    . .        . .    Beavan  and  Walford's  Eailway  Parliamentary  Cases, 

1  vol.,  1846 

Beaw.     . .        . .        . .    Beawes's  Lex  Mercatoria 

Bellewe  Belle  we' s  Cases  temp.  Eichard  II.,  King's  Bench, 

1  vol. 

Bell,  C.  C.         . .       . .    T.  Bell's  Crown  Cases  Eeserved,  1  vol.,  1858—1860 
Bell,  Ct.  of  Sess.         . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland),  1  vol., 

1790—1792 

Bell,  Ct.  of  Sess.  fol.    . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1794— 1795 
Bell,  Diet.  Dec.         . .    S.  S.  Bell's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1808—1833 
Bell,  Sc.  App  S.  S.  Bell's  Scotch  Appeals,  House  of  Lords,  7  vols., 

1842—1850 

Belt's  Sup.        . .       . .    Belt's  Supplement  to  Yesey  Sen.,  Chancery,  1  vol., 

1746—1756 

Benl  Benloe's  (or  Bendloe's)  Eeports,  King's  Bench  and 

Common  Pleas,  fol.,  1  vol.,  1515—1627 
Ben.  &  D.         . .       . .    Benloe  and  Dalison's  Eeports,  Common  Pleas,  fol., 

1  vol.,  1357—1579 

Bing.      . .       . .       . .    Bingham's  Eeports,  Common  Pleas,  10  vols.,  1822 — 

1834 

Bing.  (n.  c.)      . .        . .    Bingham's  New  Cases  Common  Pleas,  6  vols.,  1834 

—1840 

Bitt.  Prac.  Cas.  . .        . .    Bittleston's  Practice  Cases  in  Chambers  under  the 

Judicature  Acts,  1873  and  1875,  1  vol.,  1875—1876 

Bitt.  Eep.  in  Ch.         . .    Bittleston's  Eeports  in  Chambers  (Queen's  Bench 

Division),  1  vol.,  1883—1884 

Bl.  Com. . .        . .        . .    Blackstone's  Commentaries 

Bl.  D.  &  Osb.    . .       . .    Blackham,  Dundas,  and  Osborne's  Eeports,  Practice 

and  Nisi  Prius  (Ireland),  1  vol.,  1846—1848 

Bli.        . .   Bligh's  Eeports,  House  of  Lords,  4  vols.,  1819—1821 

Bli.  (n.  s.)         ..        ..    Bligh's  Eeports,  House  of  Lords,  New  Series,  11 

vols.,  1827—1837 

Bos.  &  P.         . .       . .    Bosanquet  and  Puller's  Eeports,  Common  Pleas, 

3  vols.,  1796—1804 

Bos.  &  P.  (n.  r.)         . .    Bosanquet  and  Puller's  New  Eeports,  Common  Pleas, 

2  vols.,  1804—1807 

Bract.     . .        . ,        . .    Bracton  De  Legibus  et  Consuetudinibus  Anglise 
Bro.  Abr.  . .        . .    Sir  J.  Brooke's  Abridgment 

Bro.  C.  C  W.  Brown's  Chancery  Eeports,  4  vols.,  1778—1794 

Bro.  Ecc.  Eep.  ..        ..    W.  G.  Brooke's  Ecclesiastical  Eeports,  Privy  Council, 

1  vol.,  1850—1872 

Bro.  (n.  c.)        . .        . .    Sir  E.  Brooke's  New  Cases,  1  vol.,  1515 — 1558 

Bro.  Pari.  Cas.  . .        . .    J.  Brown's  Cases  in  Parliament,  8  vols.,  1702 — 1800 

Bro.  Supp.  to  Mor.       . .    M.  P.  Brown's  Supplement  to  Morison's  Dictionary 

of  Decisions,  Court  of  Session  (Scotland),  5  vols. 
Bro.  Synop.      . .        . .    M.  P.  Brown's  Synopsis  of  Decisions,  Court  of  Session 

(Scotland),  4  vols.,  1532—1827 
Brod  &  Bing.  . .        . .    Broderip  and  Bingham's  Eeports,   Common  Pleas, 

3  vols.,  1819—1822 
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Brod.  &  F.       . .       . .    Brodrick  and  Eremantle's  Ecclesiastical  Reports, 

Privy  Council,  1  vol.,  1705—1864 

Broun     . .        . .        . ,    Broun's  Justiciary  Reports  (Scotland),  2  vols.,  1842 — ■ 

1845 

Brown.  &  Lush.  . .    Browning  and  Lushington's  Reports,  Admiralty, 

1  vol.,  1863—1866 

Brownl.  . .       . .       . .    Brownlow  and  Goldesborough's  Reports,  Common 

Pleas,  2  parts,  1569—1624 
Bruce     . .        . .        . .    Bruce's  Decisions,  Court  of  Session  (Scotland),  1714 

—1715 

Buchan.  . .        . .        . .    Buchanan's  Reports,  Court  of  Session  and  Justiciary 

(Scotland),  1806—1813 
Buck      . .        . .        . .    Buck's  Cases  in  Bankruptcy,  1  vol.,  1816 — 1820 

Bulst.     . .        . .        . .    Bulstrode's  Reports,  King's  Bench,  fol.,  3  parts  in 

1  vol.,  1610—1626 

Bunb.     ..        ..        ..    Bunbury's Reports, Exchequer,  fol.,  1  vol.,  17 13 — 1741 

Burr  Burrow's  Reports,  King's  Bench,  5  vols.,  1756—1772 

Burr.  S.  C.        . .        . .    Burrow's  Settlement  Cases,  King's  Bench,  1  vol., 

1733—1776 

Biu'rell   ..        ..        ..    Burrell's  Reports,  Admiralty,  ed.  by  Marsden,  1  vol., 

1648—1840 

C.  A.      . .       . .        . .    Court  of  Appeal 

C.  B.       ..        ..        ..    Common  Bench  Reports,  18  vols.,  1845 — 1856 

C.  B.  (n.  s.)      . .       . .    Common  Bench  Reports,  New  Series,  20  vols.,  1856 — 

1865 

CCA...        . .        . .    Court  of  Criminal  Appeal 

C.  C  Ct.  Cas.    . .        . .    Central  Criminal  Court  Cases  (Sessions  Papers),  1834 

— (current) 

C.  L.  R.  . .        . .        . .    Common  Law  Reports,  3  vols.,  1853 — 1855 

C  P.  D.  . .        . .       . .    Law  Reports,  Common  Pleas  Division,  5  vols.,  1875 

—1880 

C.  &  P.   . .        ..        ..    Carrington  and  Payne's  Reports,  Nisi  Prius,  9  vols., 

1823—1841 

Cab.  &  El.        . .        . .    Cababe  and  Ellis's  Reports,  Queen's  Bench  Division, 

1  vol.,  1882—1885 

Cald.  Mag.  Cas.  . .    Caldecott's  Magistrates  Cases,  1  vol.,  1777 — 1786 

Calth.     . .        . .        . .    Calthrop's  City  of  London  Cases,  King's  Bench,  1  vol., 

1609—1618 

Camp.     . .        . .        . .    Campbell's  Reports,  Nisi  Prius,  4  vols.,  1807 — 1816 

Carp.  Pat.  Cas  Carpmael's  Patent  Cases,  2  vols.,  1602—1842 

Car.  &  Kir.       . .        . .    Carrington  and  Kirwan's  Reports,  Nisi  Prius,  3  vols., 

1843—1853 

Car.  &  M.         . .        . .    Carrington  and  Marshman's  Reports,   Nisi  Prius, 

1  vol.,  1841—1843 

Cart.       . ,        . .        . .    Carter's  Reports,  Common  Pleas,  fol.,  1  vol.,  1664 — 

1673 

Carth  Carthew's  Reports,  King's  Bench,  fol.,  1  vol.,  1687 — 

1700 

Cary       . .        . .        . ,    Cary's  Reports,  Chancery,  1  vol. 

Cas.  in  Ch  Cases  in  Chancery,  fol.,  3  parts,  1660 — 1697 

Cas.  Pract.  K.  B.        . .    Cases  of  Practice,  King's  Bench,  1  vol.,  1655 — 1775 
Cas.  Sett.  . .        . .    Cases  of  Settlements  and  Removals,  1  vol.,  1689 — 

1727 

Cas.  iemp.  Einch  . .  Cases  temp.  Einch,  Chancery,  fol.,  1  vol.,  1673 — 1680 
Gas.  temp.  King  . .    Select  Cases  temj).  King,  Chancery,  fol.,  1  vol.,  1724 

—1733 

Cas.  temp.  Talb  Cases  in  Equity  temp,  Talbot,  fol,  1  vol.,  1730—1737 

Ch.  (preceded  by  date)  . .    Law  Reports,  Chancery  Division,  since  1890  {e.g.^ 

[1891]  1  Ch.) 

Ch.  App  Law  Reports,  Chancery  Appeals,  10  vols.,  1865—1875 

Ch.  D.     . .        . .        . .    Law  Reports,  Chancery  Division,  45  vols.,  1875 — 1890 

Ch.  Rob. . .       . .       . .    Christopher  Robinson's  Reports,  Admiralty,  6  vols., 

1798—1808 

H.L. — XVII.  C 
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Char.  Pr.  Cas.  . . 
Char.  Cham.  Cas. 
Chit  

CI.  &  Fin. 

Clay  

Clif .  &  Eick.     . . 

CUf.  &  Steph.    . . 

Cockb.  &  Rowe  . . 
Co.  Ent. 
Co.  Inst. 
Co.  Litt. 
Co.  Rep. 
Coll. 

Coll.  Jurid. 
CoUes 
Colt. 
Com. 


Com.  Cas 
Com.  Dig 
Comb. 


Con.  &  Law. 

Cooke  &  Al. 

Cooke,  Pr.  Cas. 

Cooke,  Pr.  Reg. . . 

Coop.  G  

Coop.  Pr.  Cas.  . . 

Coop.  temp.  Brongh. 

Coop.  temp.  Cott. 

Corb.  &  D. 
Couper    . . 

Cowp. 

Cox,  C.  C. 
Cox  &  Atk. 

Cox,  Eq.  Cas. 
Cox,  M.  &  H. 

Cr.  &  J.  . . 

Cr.  &  M. . . 

Cr.  M.  &  R. 

Ct.  &  Ph. 

Cr.  App.  Rep. 
Craw.  &  I). 


Charley's  New  Practice  Reports,  3  vols.,  1875 — 1876 
Charley's  Chamber  Cases,  1  vol.,  1875—1876 
Chitty's  Practice  Reports,  King's  Bench,  2  vols., 
1770—1822 

Clark  and  Einnelly's  Reports,  House  of  Lords,  12 

vols.,  1831—1846 
Clayton's  Reports  and  Pleas  of  Assises  at  Yorke, 

1  vol.,  1631—1650 

Clifford  and  Rickards'  Locus  Standi  Reports,  3  vols., 
1873—1884 

Clifford  and  Stephens'  Locus  Standi  Reports,  2  vols., 
1867—1872 

Cockburn  and  Rowe's  Election  Cases,  1  vol.,  1833 

Coke's  Entries 

Coke's  Institutes 

Coke  on  Littleton  (1  Inst.) 

Coke's  Reports,  13  parts,  1572 — 1616 

Collyer's  Reports,  Chancery,  2  vols.,  1844 — 1846 

Collectanea  Juridica,  2  vols. 

Colles'  Cases  in  Parliament,  1  vol.,  1697—1713 

Coltman's  Registration  Cases,  1  vol.,  1879 — 1885 

Comyns'  Reports,  King's  Bench,  Common  Pleas,  and 

Exchequer,  fol.,  2  vols.,  1695—1740 
Commercial  Cases,  1895 — (current) 
Comyns'  Digest 

Comberbach's  Reports,  King's  Bench,  fol.,  1  vol., 
1685—1698 

Connor  and  Lawson's  Reports,  Chancery  (Ireland), 

2  vols.,  1841—1843 

Cooke  and  Alcock's  Reports,  King's  Bench  (Ireland), 

1  vol.,  1833—1834 
Cooke's  Practice  Reports,  Common  Pleas,  1  vol., 

1706—1747 

Cooke's  Practical  Register  of  the  Common  Pleas, 

1  vol.,  1702—1742 
Q-.  Cooper's  Reports,  Chancery,  1  vol.,  1792 — 1815 
C.  P.  Cooper's  Reports,  Chancery  Practice,  1  vol., 

1837—  1838 

C.  P.  Cooper's  Cases  temp.  Brougham,  Chancery, 

1  vol.,  1833—1834 

C.  P.  Cooper's  Cases  temp.  Cottenham,  Chancery, 

2  vols.,  1846 — 184 8  (and  miscellaneous  earlier  cases) 
Corbett  and  Daniell's  Election  Cases,  1  vol.,  1819 
Couper's  Justiciary  Reports  (Scotland),  5  vols.,  1868 

—1885 

Cowper's  Reports,  King's  Bench,  2  vols.,  1774 — 
1778 

E.  W.  Cox's  Criminal  Law  Cases,  1843 — (current) 
Cox  and  Atkinson's  Registration  Appeal  Cases,  1  vol., 
1843—1846 

S.  C.  Cox's  Equity  Cases,  2  vols.,  1745—1797 

Cox,  Macrae,  and  Hertslet's  County  Courts  Cases  and 

Appeals,  Yol.  L,  1846—1852 
Crompton  and  Jervis's  Reports,  Exchequer,  2  vols., 

1830—1832 

Crompton  and  Meeson's  Reports,  Exchequer,  2  vols., 
1832—1834 

Crompton,  Meeson,  and  Roscoe's  Reports,  Exchequer, 

2  vols.,  1834—1835 
Craig  and  Phillips'  Reports,  Chancery,  1  vol.,  1840 — 

1841 

Cohen's  Criminal  Appeal  Reports,  1909  (current) 
Crawford  and  Dix's  Circuit  Cases  (Ireland),  3  vols., 

1838—  1846 
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€raw.  &  D.  Abr.  C. 

Cress.  Insolv.  Cas. 
Cripps'  Church  Cas. 
Cro.  Car. 


€ro.  Eliz. 

Cro.  Jac. 

Cru.  Dig. 
Cunn. 

€urt.      . . 

Dalr. 

Dan. 

Dan.  &  LI. 

Day.  &  Mer. 

Day.  Pat.  Cas. 
Dav.  Ir.  . . 

Day 

Dea.  &  Sw. 
Deac. 

Deac.  &  Ch. 

Dears.  &  B. 

Dears.  C.  C. 
Deas  &  And. 

De  G.     . . 
De  G.  P.  &  J. 

De  G.  &  J. 

De  G.  J.  &  Sm. 

De  G.  M.  &  G. 

De  G.  &  Sm. 

Delane    . . 

Den. 
Dick. 
Dig. 
Dirl. 

Dods.     . . 
Donnelly 
Doug.  El.  Cas. 
Doug.  (k.  b.) 
Dow 

Dow  &  CI. 
Dow.  &  L. 


Crawford  and  Dix's  Abridged  Cases  (Ireland),  1  vol., 
1837—1838 

Cress  well's  Insolvency  Cases,  1  vol.,  1827 — 1829 
Cripps'  Church  and  Clergy  Cases,  2  parts,  1847 — 1850 
Croke's  Heports  temp.  Charles  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1625—1641 
Croke's  Reports  temp.  Elizabeth,  King's  Bench  and 

Common  Pleas,  1  vol.,  1582—1603 
Croke's  Eeports  temp.  James  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1603—1625 
Cruise's  Digest  of  the  Law  of  Eeal  Property,  7  vols. 
Cunningham's  Eeports,  King's  Bench,  fol.,  1  vol., 

1734—1735 

Curteis'  Ecclesiastical  Eeports,  3  vols.,  1834 — 1844 

Daliymple's  Decisions,  Court  of  Session  (Scotland) 

fol.,  1  vol.,  1698—1720 
Daniell's  Eeports,  Exchequer  in  Equity,  1  vol.,  1817 

—1823 

Danson  and  Lloyd's  Mercantile  Cases,  1  vol.,  1828 — 
1829 

Davison  and  Merivale's  Eeports,  Queen's  Bench 

1  vol.,  1843—1844 
Davies'  Patent  Cases,  1  vol.,  1785 — 1816 
Davys'  (or  Davies'  or  Davy's)  Eeports  (Ireland), 

1  vol.,  1604—1611 
Day's  Election  Cases,  1  vol.,  1892—1893 
Deane  and  Swabey's  Ecclesiastical  Eeports,  1  vol., 

1855—  1857 

Deacon's  Eeports,  Bankruptcy,  4  vols.,  1834 — 1840 
Deacon  and  Chitty's  Eeports,  Bankruptcy,  4  vols., 
1832—1835 

Dearsly  and  Bell's  Crown  Cases  Eeserved,  1  vol., 

1856—  1858 

Dearsly's  Crown  Cases  Eeserved,  1  vol.  1852 — 1856 
Deas  and  Anderson's  Decisions  (Scotland),  5  vols., 
1829—1832 

De  Gex's  Eeports,  Bankruptcy,  1  vol.,  1844 — 1848 
De  Gex,  Eisher,  and  Jones's  Eeports,  Chancery, 

4  vols.,  1859—1862 
De  Gex  and  Jones's  Eeports,  Chancery,  4  vols.,  1857 

—1859 

De  Gex,  Jones,  and  Smith's  Eeports,  Chanceiy, 
4  vols.,  1862—1865 

De  Gex,  Macnaghten,  and  Gordon's  Eeports,  Chan- 
cery, 8  vols.,  1851—1857 

De  Gex  and  Smale's  Eeports,  Chancery,  5  vols.,  1846 
—1852 

Delano's  Decisions,  Eevision  Courts,  1  vol.,  1832 — 
1835 

Denison's  Crown  Cases  Eeserved,  2  vols.,  1844 — 1852 
Dickens'  Eeports,  Chancery,  2  vols.,  1559 — 1798 
Justinian's  Digest  or  Pandects 

Dirleton's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1665—1677 
Dodson's  Eeports,  Admiralty,  2  vols.,  1811—1822 
Donnelly's  Eeports,  Chancery,  1  vol.,  1836 — 1837 
Douglas'  Election  Cases,  4  vols.,  1774—1776 
Douglas'  Eeports,  King's  Bench,  4  vols.,  1778 — 1785 
Dow's  Eeports,  House  of  Lords,  6  vols.,  1812 — 1818 
Dow  and  Clark's  Eeports,  House  of  Lords,  2  vols., 

1827—1832 

Dowling  and  Lowndes'  Practice  Eeports,  7  vols., 
1843—1849 
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Dow.  &  By.  (k.  b 

Dow.  &  Ry.  (m.  c 

Dow.  &  Ey.  (n.  p 

Dowl.     . . 
Dowl.  (n.  s.) 

Dr.  &  Wal. 

Dr.  &  War. 

Drew. 

Drew.  &  Sm. 

Drinkwater 
Drury  temp.  Nap 

Drury  temp.  Sug. 

Dugd.  Orig. 
Dunl.  (Ct.  of  Sess 

Dunning. . 

Durie 
Dyer 

E.  &  B.  . . 
E.  &  E.  . . 
E.  B.  &  E. 

Eag.  &  Y. 

East 

East,  P.  0. 
Ecc.  &  Ad. 


Eden 
Edgar 

Edw. 

Elchies 


Eng.  Pr.  Cas. 
Eq.  Cas.  Abr. 

Eq.  Eep. 
Esp. 

Exch.     . . 


Ex.  D. 


E.  &  F.  . . 

E.  (Ct.  of  Sess.) 
Eac.  Coll.  (with  date) 


Dowling  and  Ry land's  Reports,  King's  Bench,  9  vols.^ 
1822—1827 

Dowling  and  Ryland's  Magistrates'  Cases,  4  vols., 
1822—1827 

Dowling  and  Ryland's  Reports,  Nisi  Prius,  1  part, 
1822—1823 

Dowling's  Practice  Reports,  9  vols.,  1830 — 1841 
Dowling's  Practice  Reports,  New  Series,  2  vols., 
1841—1843 

Drury  and  Walsh's  Reports,  Chancery  (Ireland), 

2  vols.,  1837—1841 
Drury  and  Warren's  Reports,  Chancery  (Ireland)^ 

4  vols.,  1841—1843 
Drewry's  Reports,  Chancery,  4  vols.,  1852 — 1859 
Drewry  and  Smale's  Reports,  Chancery,  2  vols.,  1859 

—1865 

Drinkwater's  Reports,  Common  Pleas,  1  vol.,  1839 
Drury's  Reports  temp.  Napier,  Chancery  (Ireland),. 

1  vol.,  1858—1859 
Drury's  Reports  temp.  Sugden,  Chancerv  (Ireland), 

1vol.,  1841— 1844 
Dugdale's  Origines  Juridiciales 

Dunlop,  Court  of  Session  Cases  (Scotland),  2nd  series, 

24  vols.,  1838—1862 
Dunning's  Reports,  King's  Bench,  1  vol.,  1753 — 

1754 

Dui'ie's  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1621—1642 
Dyer's  Reports,  King's  Bench,  3  vols.,  1513—1581 

Ellis    and  Blackburn's  Reports,   Queen's  Bench, 

8  vols.,  1852—1858 
Ellis  and  Ellis's  Reports,  Queen's  Bench,  3  vols., 

1858—1861 

Ellis,  Blackburn,  and  Ellis's  Reports,  Queen's  Bench,. 

1  vol.,  1858—1860 

Eagle  and  Younge's  Tithe  Cases,  4  vols.,  1223—1825 
East's  Reports,  King's  Bench,  16  vols.,  1800—1812  ^ 
East's  Pleas  of  the  Crown 

Spinks'  Ecclesiastical  and  Admiralty  Reports,  2  vols., 
1853—1855 

Eden's  Reports,  Chancery,  2  vols.,  1757 — 1766 
Edgar's  Decisions,  Court  of  Session  (Scotland),  fol.,, 
1724—1725 

Edwards'  Reports,  Admiralty,  1  vol.,  1808—1812 
Elchies'   Decisions,   Court  of    Session  (Scotland)^ 

2  vols.,  1733—1754 

Roscoe's  English  Prize  Cases,  2  vols.,  1745 — 1858 
Abridgment  of  Cases  in  Equity,  fol.,  2  vols.,  1667 — 
1744 

Equity  Reports,  3  vols.,  1853 — 1855 

Espinasse's  Reports,  Nisi  Prius,  6  \'ols.,  1793 — 1810 

Exchequer  Reports  (Welsby,  Hurlstone,  and  Gor- 
don), 11  vols.,  1847—1856  _ 

Law  Reports,  Exchequer  Division,  5  vols.,  1875— 
1880 

Foster  and  Finlason's  Reports,  Nisi  Prius,  4  vols.,, 
1856—1867 

Eraser,  Court  of  Session  Cases  (Scotland),  5th  series, 
1898—1906 

Faculty  of  Advocates,  Collection  of  Decisions,  Court 
of  Session  (Scotland),  fol.,  1st  and  2nd  series, 
21  vols.  1752—1825 
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Fac.  Coll.  (n.  s. 

date) 

Falc. 

Falc.  &  Fitz. 
Ferg. 

Fitz-G.    . . 

Fitz.  Nat.  Brev 
Fl.  &  K. 

Fonbl.    . . 

For. 
Forb. 

Fort.  De  Laud. 
Fortes.  Eep. 
Fost. 

Fount.    . . 

Fox  &  S.  Ir. 

Fox  &  S.  Eeg. 

Freem.  (ch.) 
Freem.  (k.  b.) 

Gal.  &  Day. 

Gale 

Gib.  Cod. 

Giff. 

Gilb. 

Gilb.  0.  P. 
Gilb.  (cH.) 
Gilm.  &  F. 

Gl.  &  J.  . . 

Glanv. 

Glanv.  El.  Cas. 
Glascock . . 
Godb.     . , 

Gouldsb. . . 

Gow 

Gwill.     . . 

H.  &C.  .. 
H.  &  N.  . . 


)  (with  Faculty  of  Advocates,  Collection  of  Decisions,  Court 
of  Session  (Scotland),  New  Series,  16  vols.,  1825 — 
1841 

Falconer's  Decisions,  Court  of  Session  (Scotland), 

2  vols.,  fol.,  1744—1751 
Falconer  andFitzherbert's  Election  Cases,  1  vol.,  1835 
—1838 

Ferguson's  Consistorial  Decisions  (Scotland),  1  vol., 
1811—1817 

Fitz-Gibbons'  Eeports,  King's  Bench,  fol.,  1  vol., 

1728—1731 
Fitzherbert's  Natura  Brevium 

Flanagan  and  Kelly's  Eeports,  EoUs  Court  (Ireland), 

1  vol.,  1840—1842 
Fonblanque's  Eeports,  Bankruptcy,  2  parts,  1849 — 
1852 

Forrest's  Eeports,  Exchequer,  1  vol.,  1800—1801 
Forbes'  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1705—1713 
Fortescue,  De  Laudibus  Legum  Anglise 
Fortescue's  Eeports,  fol.,  1  vol.,  1692—1736 
Foster's  Crown  Cases,  1  vol.,  1743—1760 
Fountainhall's  Decisions,  Court  of  Session  (Scotland), 

fol.,  2  vols.,  1678—1712 
M.  C.  Fox  and  T.  B.  C.  Smith's  Eeports,  King's 

Bench  (Ireland),  2  vols.,  1822—1825 
J.  S.  Fox  and  C.  L.  Smith's  Eegistration  Cases, 

1  vol.,  1886—1895 
Freeman's  Eeports,  Chancery,  1  vol.,  1660 — 1706 
Freeman's  Eeports,  King's  Bench  and  Common 
Pleas,  1  vol.,  1670— 1704 

Gale  and  Davison's  Eeports,  Queen's  Bench,  3  vols., 
1841—1843 

Gale's  Eeports,  Exchequer,  2  vols.,  1835 — 1836 
Gibson's  Codex  Juris  Ecclesiastici  Anglicani 
Gilfard's  Eeports,  Chancery,  5  vols.,  1857 — 1865 
Gilbert's  Cases  in  Law  and  Equity,  1  vol.,  1713 — 
1714 

Gilbert's  History  and  Practice  of  the  Court  of 

Common  Pleas 
Gilbert's  Eeports,  Chancery  and  Exchequer,  fol., 

1  vol.,  1706—1726 
Gilmour  and  Falconer's  Decisions,  Court  of  Session 
(Scotland),  2  parts.  Part  I.  (Gilmour)  1661—1666, 
Part  II.  (Falconer)  1681—1686 
Glyn  and  Jameson's  Eeports,  Bankruptcy,  2  vols., 
1819—1828 

GlanviUe,  De  Legibus   et  Consuetudinibus  Eegni 
Anglige 

Glanville's  Election  Cases,  1  vol.,  1623—1624 
Glascock's  Eeports  (Ireland),  1  vol.,  1831—1832 
Godbolt's  Eeports,  King's  Bench,  Common  Pleas, 

and  Exchequer,  1  vol.,  1574 — 1637 
Gouldsborough's  Eeports,  Queen's  Bench  and  King's 

Bench,  1  vol.,  1586—1601 
Gow's  Eeports,  Nisi  Prius,  1  vol.,  1818—1820 
Gwillim's  Tithe  Cases,  4  vols.,  1224—1824 


Hurlstone  and  Ooltman's  Eeports,  Exchequer,  4  vols. 
1862—1866 

Hurlstone  and  Norman's  Eeports,  Exchequer,  7  vols., 

1856—1862 
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H.  &  Tw. 

H.  &  W. 

H.  L.  Cas. 
Hag.  Adm. 
Hag.  Con. 
Hag.  Ecc. 
Hailes 

Hale,  0.  L. 
Hale,  P.  C. 
Har.  &  Euth. 

Har.  &  W. 

Hare. 

Hard.     . . 

Hare 

Hawk.  P.  C. 
Hayes 

Hayes  &  Jo. 

Hem.  &  M. 

Het. 

Hob. 

Hodg.     . . 
Hog. 

Holt  (adm.) 

Holt  (eq.) 
Holt  (K.  B.) 

Holt  (N.  p.) 
Home,  Ct.  of  Sess, 

Hop.  &  Colt. 

Hop.  &  Ph. 

Horn  &  H. 

Hov.  Suppl. 

Hud.  &  B. 

Hume 

Hut. 

Hy.Bl.  .. 


I.  C.  L.  E. 
I.  Ch.  E. 
I.  Eq.  E. 
I.  L.  E.  . 


Hall  and  Twells'  Eeports,  Chancery,  2  vols.,  1848 — 
1850 

Hurlstone   and  Walmsley's   Eeports,  Exchequer, 

1  vol.,  1840—1841 

Clark's  Eeports,  House  of  Lords,  11  vols.,  1847 — 186^ 
Haggard's  Eeports,  Admiralty,  3  vols.,  1822 — 1838 
Haggard's  Consistorial  Eeports,  2  vols.,  1789 — 1821 
Haggard's  Ecclesiastical  Eeports,  4  vols.,  1827 — 1833 
Hailes's  Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1766—1791 
Hale's  Common  Law 

Hale's  Pleas  of  the  Crown,  2  vols. 

Harrison  and  Eutherfurd's  Eeports,  Common  Pleas, 

1  vol.,  1865—1866 
Harrison  and  Wollaston's  Eeports,  Eiing's  Bench 

and  Bail  Court,  2  vols.,  1835—1836 
Harcarse's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1681—1691 
Hardres'  Eeports,  Exchequer,  fol.,1  vol.,  1655 — 1669 
Hare's  Eeports,  Chancery,  11  vols.,  1841 — 1853 
Hawkins's  Pleas  of  the  Crown,  2  vols. 
Hayes's  Eeports,  Exchequer  (Ireland),  1  vol.,  1830 — 

1832 

Hayes  and  Jones's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1832—1834 
Hemming  and  Miller's  Eeports,  Chancery,  2  vols., 

1862—  1865 

Hetley's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 — 
1631 

Hobart's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1613 
—1625 

Hodges'  Eeports,  Common  Pleas,  3  vols.,  1835 — 
1837 

Hogan's  Eeports,  Eolls  Court  (Ireland),  2  vols.,  1816 
—1834 

W.  Holt's  Eule  of  the  Eoad  Cases,  Admiralty,  1  vol., 

1863—  1867 

W.  Holt's  Equity  Eeports,  1  vol.,  1845 
Sir  John  Holt's  Eeports,  King's  Bench,  fol.,  1  vol. 
1688—1710 

E.  Holt's  Eeports,  Nisi  Prius,  1  vol.,  1815—1817 
Home's   Decisions,  Court  of    Session  (Scotland), 

fol.,  1  vol.,  1735—1744 
Hop  wood  and  Coltman's  Eegistration  Cases,  2  vols., 

1868—1878 

Hop  wood  and  Philbrick's  Eegistration  Cases,  1  vol., 
1863—1867 

Horn  and  Hurlstone's  Eeports,  Exchequer,  2  vols., 
1838—1839 

Hovenden's  Supplement  to  Yesey  Jun.'s  Eeports, 

Chancery,  2  vols.,  1753 — 1817 
Hudson  and  Brooke's  Eeports,  King's  Bench  and 

Exchequer  (Ireland),  2  vols.,  1827—1831 
Hume's   Decisions,    Court  of    Session  (Scotland), 

1  vol.,  1781—1822 
Hutton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1617 — 

1638 

Henry  Blackstone's  Eeports,  Common  Pleas,  2  vols., 
1788—1796 

Irish  Common  Law  Eeports,  17  vols.,  1849 — 1866 
Irish  Chancery  Eeports,  17  vols.,  1850 — 1867 
Irish  Equity  Eeports,  13  vols.,  1838—1851 
Irish  Law  Eeports,  13  vols.,  1838—1851 
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I.  L.  T.  , .        . .    Irisli  Law  Times,  1867— (current) 

I.  E.  (preceded  by  date)    Irish  Eeports,  smce  1893  {e.g.  [1894]  1  I.  R.) 

I.  R.  0.  L  Irish  Eeports,  Common  Law,  11  vols.,  1866—1877 

I.  E.  Eq.  . .        . .    Irish  Eeports,  Equity,  11  vols.,  1866—1877 

Ir.  Circ.  Cas  Irish  Circuit  Cases,  1  vol.,  1841—1843 

Jr.  Jur  Irish  Jurist,  18  vols.,  1849—1866 

Ir.  L.  Eec.  1st  ser.      . .    Law  Eecorder  (Ireland)  1st  series,  4  vols.,  1827 — - 

1831 

Ir.  L.  Eec.  (n.  s.)       . .    Law  Eecorder  (Ireland)  New  Series,  6  vols.,  1833— 

1838 

Irv.        . .       . .        . .    Irvine's  Justiciary  Eeports  (Scotland),  5  vols.,  1852 — - 

1867 

J.  Bridg.  . .        . .    Sir  John  Bridgman's  Eeports,  Common  Pleas,  fol.,. 

1  vol.,  1613—1621 
J.  P.       . .        . .        . .    Justice  of  the  Peace,  1837 — (current) 

J.  Shaw,  Just.  . .        . .    J.  Shaw's  Justiciary  Eeports  (Scotland),  1  vol.,  1848 

—1852 

Jac.        . .        . .        . .    Jacob's  Eeports,  Chancery,  1  vol.,  1821 — 1823 

Jac.  &  W.         . .        . .    Jacob  and  Walker's  Eeports,  Chancery,  2  vols.,  1819 

—1821 

Jebb,  C.  C  Jebb's  Crown  Cases  Eeserved  (Ireland),  1  vol.,  1822 

—1840 

Jebb  &  B.         . .        . .    Jebb  and  Bourke's  Eeports,  Queen's  Bench  (Ireland), 

1  vol.,  1841—1842 

Jebb  &  S.         . .        . .    Jebb  and  Symes'  Eeports,  Queen's  Bench  (Ireland), 

2  vols.,  1838—1841 

Jenk  Jenkins'  Eeports,  1  vol.,  1220—1623 

Jo.  &  Car.        . .       . ,    Jones  and  Carey's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1838—1839 

Jo.  &  Lat.        . .        . .    Jones  and  La  Touche's  Eeports,  Chancery  (Ireland), 

3  vols.,  1844—1846 

Jo.  Ex.  Ir.        . .       . .    T.  Jones'  Eeports,  Exchequer  (Ireland),  2  vols.,  1834 

—1838 

John.      . .        . .        . .    Johnson's  Eeports,  Chancery,  1  vol.,  1858 — 1860 

John.  &  H.       . .       . .    Johnson  and  Hemming's  Eeports,  Chancery,  2  vols., 

1860—1862 

Jur.        . .       . .        . .    Jurist  Eeports,  18  vols.,  1837 — 1854 

Jur.  (n.  s.)       . .        . .    Jurist  Eeports,  New  Series,  12  vols.,  1855 — 1867 

Just.  Inst.        . .        . .    Justinian's  Institutes 

K.  &  G.  . .       . .       . .    Keane  and  Grant's  Eegistration  Cases,  1  vol.,  1854 — 

1862 

K.  &  J.   . .       . .       . .    Kay  and  Johnson's  Eeports,  Chancery,  4  vols., 

1853—1858 


K.  B.  (preceded  by  date)    Law  Eeports,  King's  Bench  Division,  since  1900 

{e.g.,  [1901]  2  K.  B.) 
Kames,  Diet.  Dec.       . .    Kames,  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  fol.,  2  vols.,  1540—1741 
Kames,  Eem.  Dec.      . .    Kames,  Eemarkable  Decisions,  Court  of  Session 


(Scotland),  2  vols.,  1716—1752 
Kames,  Sel.  Dec.        . .    Kames,  Select  Decisions,  Court  of  Session  (Scotland). 

1  vol.,  1752—1768 
Kay        ,  .        . .        . .    Kay's  Eeports,  Chancery,  1  vol.,  1853 — 1854 

Keb  Keble's  Eeports,  fol.,  3  vols.,  1661—1677 

Keen   Keen's  Eeports,  Eolls  Court,  2  vols.,  1836—1838 

Keil.       . .        . .        , .    Keilwey's  Eeports,  King's  Bench,  foL,  1  vol.,  1327 — 

1578 

Kel  Sir  John  Kelyng's  Eeports,  Crown  Cases,  fol.,  1  vol., 

1662—1707 

Kel.  W  W.  Kelynge's  Eeports,  fol.,  1  vol.,  Chancery,  1730— 

1732;  King's  Bench,  fol.,  1731—1734 

Keny.     . .       . .       . .    Kenyon's  Notes  of  Cases,  King's  Bench,  2  vols., 

1753—1759 
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Keny.  (ch.)      . .        . .    Chancery  Cases  in  Vol.  II.  of  Kenyon's  Notes  of 

Cases,  1753 — 1754 

Kilkerran         . .       . .    Kilkerran's  Decisions,  Court  of  Session  (Scotland), 

foL,  1  vol.,  1738—1752 

Knapp  Knapp's  Reports,  Privy  Council,  3  vols.,  1829—1836 

Kn.  &  Omb  Knapp  and  Ombler's  Election  Cases,  1  vol.,  1834 — 

1835 


L.  A.       . .        . .        . .    Lord  Advocate 

L.  &  G.  temjp.  Plunk.  . .    Lloyd  and  Goold's  Eeports  temp.  Plunkett,  Chancery 

(Ireland),  1  vol.,  1834—1839 
L.  &  G.  tem;p.  Sugd.     . .    Lloyd  and  Goold's  Eeports  temp.  Sugden,  Chancery 

(Ireland),  1  vol.,  1835 
L.  &  Welsh.      . .        . .    Lloyd  and  Welshy's  Commercial  and  Mercantile 

Cases,  1  vol.,  1829—1830 
L.  G.  E.  . .        . .        . ,    Local  Government  Eeports,  1902 — (current) 

L.  J.       . .        . .        . .    Law  Journal,  1866 — (current) 

L.  J.  (adm.)      . .        . .    Law  Journal,  Admiralty,  1865 — 1875 

L.  J.  (bcy.)       . .        . .    Law  Journal,  Bankruptcy,  1832 — 1880 

L.  J.  (ch.)         . .        . .    Law  Journal,  Chancery,  1822 — (current) 

L.  J,  (c.  P.)       . .        . .    Law  Journal,  Common  Pleas,  1822 — 1875 

L.  J.  (eccl.)      . .        . .    Law  Journal,  Ecclesiastical  Cases,  1866 — 1875 

L.  J.  (ex.)        . .        . .    Law  Journal,  Exchequer,  1830 — 1875 

L.  J.  (ex.  eq.)  . .        . .    Law  Journal,  Exchequer  in  Equity,  1835 — 1841 

L.  J.  (k.  b.  or  Q.  B.)    . .    Law  Journal,  King's  Bench  or  Queen's  Bench, 

1822— (current). 

L.  J.  (m.  c.)      . .        . .    Law  Journal,  Magistrates'  Cases,  1826 — 1896 

L.  J.  N.  C  Law  Journal,  Notes  of  Cases,  1866—1892  (from  1893, 

see  Law  Journal). 

L.  J.  (o.  s.)       . .        . .    Law  Journal,  Old  Series,  10  vols.,  1823—1831 

L.  J.  (p.). .        . .        . .    Law  Journal,  Probate,  Divorce  and  Admiralty,  1875 

— (current) 

L.  J.  (p.  &  M.)   . .        . .    Law  Journal,  Probate  and  Matrimonial  Cases,  1858 — 

1859,  1866—1875 

L.  J.  (p.  c.)       . .        . .    Law  Journal,  Privy  Council,  1865 — (current) 
L.  J.  (p.  M.  &  A.)         . .    Law  Journal,  Probate,  Matrimonial  and  Admiralty, 

1860—1865 

L.  M.  &  P.        . .        . .    Lowndes,  Maxwell,   and   Pollock's  Eeports,  Bail- 
Court  and  Practice,  2  vols.,  1850 — 1851 
L.  E.      . .        . .        . .    Law  Eeports 

L.  E.  A.  &  E.    . .        . .    Law  Eeports,  Admiralty  and  Ecclesiastical  Cases, 

4  vols.,  1865—1875 

L.  E.  C.  C.  E.   . .        . .    Law  Eeports,  Crown  Cases  Eeserved,  2  vols.,  1865 — 

1875 

L.  E.  C.  P  Law  Eeports,  Common  Pleas,  10  vols.,  1865 — 1875 

L.  E.  Eq.  . .        . .    Law  Eeports,  Equity  Cases,  20  vols.,  1865 — 1875 

L.  E.  Exch.       . .        . .    Law  Eeports,  Exchequer,  10  vols.,  1865 — 1875 

L.  E.  H.  L.       . .        . .    Law  Eeports,  English  and  Irish  Appeals  and  Peerage 

Claims,  House  of  Lords,  7  vols.,  1866—1875 
L.  E.  Ind.  App.  , .    Law  Eeports,  Indian  Appeals,  Privy  Council,  1873 — 

(current) 

L.  E.  Ind.  App.  Supp.    Law    Eeports,    Indian    Appeals,   Privy  Council, 

Vol.  Supplementary  Volume,  1872 — 1873 

L.  E.  Ir.  . .        . .        . .    Law  Eeports  (Ireland),  Chancery  and  Common  Law, 

32  vols.,  1877—1893 

L.  E.  P.  C  Law  Eeports,  Privy  Council,  6  vols.,  1865—1875 

L.  E.  P.  &  D.    . .        . .    Law  Eeports,  Probate  and  Divorce,  3  vols.,  1865 — 

1875 

L.  E.  Q.  B  Law  Eeports,  Queen's  Bench,  10  vols.,  1865—1875 

L.  E.  Sc.  &  Div.  . .    Law  Eeports,  Scotch  and  Divorce  Appeals,  House 

of  Lords,  2  vols.,  1866—1875 
L.  T.       . .        . .        . .    Law  Times  Eeports,  1859 — (current) 

L.  T.  Jo.  . .        . .    Law  Times  Newspaper,  1843 — (current) 

L.  T.  (o.  s.)       . .       . .    Law  Times  Eeports,  Old  Series,  34  vols.,  1843—1860 
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Lane      ..        ..  Lane's  Eeports,  Exchequer,  fol.,  1  vol.,  1605 — 1611 

Lat  Latch's  Reports,  King's  Bench,  foL,  1  vol.,  1625—1628 

Laws.  Eeg.  Cas.  . .    Lawson's  Eegistration  Cases,  1885 — (current) 

Ld.  Raym.        . .        . .    Lord  Raymond's  Reports,  King's  Bench  and  Common 

Pleas,  3  vols.,  1694—1732 
Leach     . .        . .        . .    Leach's  Crown  Cases,  2  vols.,  1730 — 1814 

Lee         ..        ..        ..    Sir  G.  Lee's  Ecclesiastical  Judgments,  2  vols.,  1752 — 

1758 

Lee  temp.  Hard.  . .    T.  Lee's  Cases  ^ewp.  Hardwicke,  King's  Bench,  1  vol., 

1733—1738 

Le.  &  Ca.         . .        . .    Leigh  and  Cave's  Crown  Cases  Reserved,  1  vol.,  1861 

—1865 

Leon.      . .        . .        . .    Leonard's  Reports,  King's  Bench,  Common  Pleas 

and  Exchequer,  fol.,  4  parts,  1552 — 1615 

Lev.        . .        . .        . .    Levinz's  Reports,  King's  Bench  and  Common  Pleas, 

fol.,  3  vols.,  1660—1696 

Lew.  C.  C.        . .        . .    Le  win's  Crown  Cases  on  the  Northern  Circuit, 

2  vols.,  1822—1838 

Ley   Ley's  Reports,  King's  Bench,  fol.,  1  vol.,  1608—1629 

Lib.  Ass.  . .        . .    Liber  Assisarum,  Year  Books,  1 — 51  Edw.  IIL 

Lilly       . .        . .        . .    Lilly's  Reports  and  Pleadings  of  Cases  in  Assize,  fol., 

1  vol. 

Litt  Littleton's  Reports,  Common  Pleas,  fol.,  1  vol.,  1627 

—1631 

Lofft   Lofet's  Reports,  King's  Bench,  fol.,  1  vol.,  1772—1774 

Long.  &  T.        . .        . .    Longfield  and  Townsend's  Reports,  Exchequer  (Ire- 
land), 1  vol.,  1841—1842 

Lud.  E.  C  Luders'  Election  Cases,  3  vols.,  1784—1787 

Lumley,  P.  L.  C.        . .    Lumley's  Poor  Law  Cases,  2  vols.,  1834 — 1842 
Lush.      . .        . .        . .    Lushington's  Reports,  Admiralty,  1  vol.,  1859 — 1862 

Lut.       . .        . .        . .    Sir  E.  Lutwyche's  Entries  and  Reports,  Common 

Pleas,  2  vols.,  1682—1704 
Lut.  Reg.  Cas.  . .        . .    A.  J.  Lutwyche's  Registration  Cases,  2  vols.,  1843 — 

1853 

Lynd.     . .        . .        . .    Lyndwood,  Provinciale,  fol.,  1  vol. 

M.  &  S.  . .       . .        . .    Maule  and  Selwyn's  Reports,  King's  Bench,  6  vols., 

1813—1817 

M.  &  W.  .        , .       . .    Meeson  and  Welsby's  Reports,  Exchequer,  16  vols., 

1836—1847 

Mac.  &  G.         . .        . .    Macnaghten  and  Gordon's  Reports,  Chancery,  3  vols., 

1849—1852 

Mac.  &  H.        . .        . .    Macrae  and  Hertslet's  Insolvency  Cases,    1  vol., 

1847—1852 

M'Cle  M'Cleland's  Reports,  Exchequer,  1  vol.,  1824 

M'Cle.  &  Yo.     . .        . .    M'Cleland  and  Younge's  Reports,  Exchequer,  1  voL, 

1824—1825 

Macfarlane       . ,        . .    Macfarlane's  Jury  Trials,  Court  of  Session  (Scotland), 

3  parts,  1838—1839 

Macl.  &  Rob.    . .       . .    Maclean  and  Robinson's  Scotch  Appeals  (House  of 

Lords),  1  vol.,  1839 

Macph.  (Ct.  of  Sess.)    . .    Macpherson,  Court  of  Session  (Scotland),  3rd  series, 

11  vols.,  1862—1873 

Macq.      . .        . .        . .    Macqueen's  Scotch  Appeals,  House  of  Lords,  4  vols., 

1849—1865 

Macr.      ..  ..    Macrory's  Patent  Cases,  2  parts,  1847— 1856 

Madd  Maddock's  Reports,  Chancery,  6  vols.,  1815—1821 

Madd.  &  G  Maddock  and  Geldart's  Reports,  Chancery,  1  vol., 

1819—1822  (Vol.  VI.  of  Madd.) 
Madox    . .        . .        . .    Madox's  Eormulare  Anglicanum 

Madox,  Exch.    . .        . .    Madox's  History  and  Antiquities  of  the  Exchequer, 

2  vols. 

Man.  &  G.        . .        . .    Manning  and  Granger's  Reports,  Common  Pleas, 

7  vols.,  1840—1845 
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Man.  &  Ey.  (k.  b.)      . .    Manning    and  Eyland's  Eeports,   King's  Bench^ 

5  vols.,  1827—1830 

Man.  &  Ey.  (m.  c.)      . .    Manning  and  Eyland's  Magistrates'  Cases,  3  vols., 


1827—1830 

Mans.     . .        . .        . .    Manson's  Bankruptcy  and  Company  Cases,  1893 — 

(current) 

Mar.  L.  C.        . ,        . .    Maritime  Law  Eeports  (Orockford),  3  vols.,  1860 — 

1871 

March    . .        . .        . .    March's  Eeports,  King's  Bench  and  Common  Pleas,. 

1  vol.,  1639—1642 

Marr.      . .        . .        . .    Marriott's  Decisions,  Admiralty,  1  vol.,  1776 — 1779 

Marsh.    . .        . .        . .    Marshall's  Eeports,  Common  Pleas,  2  vols.,  1813 — 

1816 

Mayn.  . .        . .    Maynard's  Eeports,  Exchequer  Memoranda  of  Edw. 

I.  and  Year  Books  of  Edw.  II.,  Year  Books,  Part  I.^ 
1273—1326 

Meg.       . .        . .        . .    Megone's  Companies  Acts  Cases,  2  vols.,  1889 — 1891 

Mer.       . ,        . .        . .    Merivale's  Eeports,  Chancery,  3  vols.,  1815 — 1817 

Milw  Mil  ward's  Ecclesiastical  Eeports  (Ireland),  1  vol.,  181^ 

—1843 

Mod.  Eep.        . .        . .    Modern  Eeports,  12  vols.,  1669 — 1755 

Mol  MoUoy's  Eeports,  Chancery  (Ireland),  3  vols.,  1808 — 

1831 

Mont  Montagu's  Eeports,  Bankruptcy,  1  vol.,  1829 — 1832 

Mont.  &  A.        . .        . .    Montagu  and  Ayrton's  Eeports,  Bankruptcy,  3  vols., 

1832—1838 

Mont.  &  B.       . .        . .    Montagu  and  Bligh's  Eeports,  Bankruptcy,  1  vol.,. 

1832—1833 

Mont.  &  Ch.      . .        . .    Montagu  and  Chitty's  Eeports,  Bankruptcy,  1  vol., 

1838—1840 


Mont.  D.  &  De  G.  . .  Montagu,  Deacon,  and  De  Gex's  Eeports,  Bank- 
ruptcy, 3  vols.,  1840—1844 

Mont.  &  M.       . .        . .    Montagu   and  Macarthur's  Eeports,  Bankruptcy » 

1  vol.,  1826—1830 

Moo.  P.  C.  C  Moore's  Privy  Council  Cases,  15  vols.,  1836—1863 

Moo.  P.  C.  C.  (n.  s.)    . .    Moore's  Privy  Council  Cases,  New  Series,  9  vols.,. 

1862—1873 

Moo.  Ind.  App.  . .        . .    Moore's  Indian  Appeal  Cases,  Privy  Council,  14  vols.,  . 


1836-1872 

Moo.  &  P.         . .       . .    Moore  and  Payne's  Eeports,  Common  Pleas,  5  vols.,, 

1827—1831 

Moo.  &  S.         . .       . .    Moore  and  Scott's  Eeports,  Common  Pleas,  4  vols., 

1831—1834 

Mood.  &  M.      . .        . .    Moody  and  Malkin's  Eeports,  Nisi  Prius,  1  vol.,  1826> 

—1830 

Mood.  &  E.       . .        . .    Moody  and  Eobinson's  Eeports,  Nisi  Prius,  2  vols., 

1830—1844 

Mood.  C.  C  Moody's  Crown  Cases  Eeserved,  2  vols.,  1824—1844 

Moore  (k.  b.)     .  ,        . .    Sir  F.  Moore's  Eeports,  King's  Bench,  fol.,  1  vol., 

1485—1620 

Moore  (c.  P.)     . .        . .    J.  B.  Moore's  Eeports,  Common  Pleas,  12  vols.,  1817 

—1827 

Mor.  Diet.         . .        . .    Morison's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  43  vols.,  1532—1808 

Morr  Morrell's  Eeports,  Bankruptcy,  10  vols.,  1884 — 1893 

Mos   . .    Moseley's  Eeports,  Chancery,  fol.,  1  vol.,  1726 — 1730- 

Murp.  &  H.       . .        . .    Murphy  and  Hurlstone's  Eeports,  Exchequer,  1  vol., 

1837 

Murr  Murray's  Eeports,  Jury  Court  (Scotland),  5  vols., 

1816—1830 

My.  &  Cr.         . .        . .    Mylne  and  Craig's  Eeports,  Chancery,  5  vols.,  1835- 

—1841 

My.  &  K.         . .        . .    Mylne  and  Keen's  Eeports,  Chancery,  3  vols.,  1832 

—1835 
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Nels  

Nev.  &  M.  (k.  b.) 

Nev.  &  M.  (m.  c.) 

Nev.  &  P.  (k.  b.) 

Nev.  &  P.  (m.  c.) 

New  Mag.  Cas. . . 

New  Pract.  Cas. 

New  Eep. 

New  Sess.  Cas.  . , 

Nolan 

Notes  of  Cases  . , 


Noy 


0.  Bridg. 
O'M.  &  H. 

Owen 

P.  (preceded  by  date) 

P.  D  

P.  Wms  

Palm  

Park  

Pat.  App. 
Pater.  App. 
Peake 

Peake,  Add.  Cas. 

Peck  

Per.  &  Dav. 

Per.  &  Kn. 

Ph  

Phi].  El.  Cas.  . . 
PhiUim  

Phillim.  Eccl.  Jud. 

Pig.  &  E. 

Pitc  

Plowd  

Poll  

Poph  


Nelson's  Eeports,  Chancery,  1vol.,  1625 — 1692 
Nevile  and  Manning's  Eeports,  King's  Bench,  6  vols.,. 
1832—1836 

Nevile  and  Manning's  Magistrates'  Cases,  3  vols., 
1832—1836 

Nevile  and  Perry's  Eeports,  King's  Bench,  3  vols.;, 
1836—1838 

Nevile  and  Perry's  Magistrates'  Cases,  1  vol.,  1836 — 
1837 

New  Magistrates'    Cases    (Bittleston,   Wise  and 

Parnell),  2  vols.,  1844—1848 
New  Practice  Cases  (Bittleston  and  Wise),  3  vols., 

1844—1848 
New  Eeports,  6  vols.,  1862—1865 
New  Sessions  Magistrates'  Cases  (Carrow,  Hamer- 

ton,  Allen,  etc.),  4  vols.,  1844—1851 
Nolan's  Magistrates'  Cases,  1  vol.,  1791 — 1793 
Notes  of  Cases  in  the  Ecclesiastical  and  Maritime 

Courts,  7  vols.,  1841—1850 
Noy's  Eeports,  King's  Bench,  fol.,  1  vol.,  1558 — 1649 

Sir  Orlando  Bridgman's  Eeports,  Common  Pleas, 

1  vol.,  1660—1666 
O'Malley  and  Hardcastle's  Election  Cases,  1869 — 

(cuiTent) 

Owen's  Eeports,  King's  Bench  and  Common  Pleas, 
fol.,  1  vol.,  1557—1614 

Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, since  1890  {e.g.,  [1891]  P.) 

Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, 15  vols.,  1875 — 1890 

Peere  Williams'  Eeports,  Chancery  and  King's 
Bench,  3  vols.,  1695—1735 

Palmer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1619 — 
1629 

Parker's  Eeports,  Exchequer,  fol.,  1  vol.,  1743 — 
1766 

Paton's  Scotch  Appeals,  House  of  Lords,  6  vols., 
1726—1822 

Paterson's  Scotch  Appeals,  House  of  Lords,  2  vols., 
1851—1873 

Peake's  Eeports,  Nisi  Prius,  1  jol.,_  1790—1794 
Peake's  Additional  Cases,  Nisi  Prius,  1  vol.,  1795 — 
1812 

Peckwell's  Election  Cases,  2  vols.,  1803—1804 
Perry  and  Davison's  Eeports,  Queen's  Bench,  4  vols., 
1838—1841 

Perry  and  Knapp's  Election  Cases,  1  vol.,  1833 
Phillips'  Eeports,  Chancery,  2  vols.,  1841—1849 
Philipps'  Election  Cases,  1  vol.,  1780 
J.  Phillimore's  Ecclesiastical  Eeports,  3  vols.,  1754 — 
_  1821 

Sir  E.  Phillimore's  Ecclesiastical  Judgments,  1  vol., 
1867—1875 

Pigo'ct  and  Eodwell's  Eegistration  Cases,  1  vol.,  1843 
—1845 

Pitcairn's  Criminal  Trials  (Scotland),  3  vols.,  1488 — 
1624 

Plowden's  Eeports,  fol.,  2  vols.,  1550 — 1579 
Pollexfen's  Eeports,  King's  Bench,  fol.,  1  vol.,  1670 

—1682 

Popham's  Eeports,  Kmg's  Bench,  fol.,  1  vol.,  1591 — 
1627 
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Pow.  E.  &  D  Power,  Eodwell,  and  Dew's  Election  Cases,  2  vols. 

1848—1856 

Prec.  Oh  Precedents  in  Chancery,  fol.,  1'  vol.,  1689—1722 

Price   Price's  Eeports,  Exchequer,  13  vols.,  1814 — 1824 

Q.  B  Queen's  Bench  Eeports  (Adolphus  and  Ellis,  New 

Series),  18  vols.,  1841—1852 
Q.  B.  (preceded  by  date)    Law  Eeports,  Queen's  Bench  Division,  1891 — 1901 

{e.g.,  [1891]  1  Q.  B.) 
Q.  B.  D  Law  Eeports,   Queen's  Bench  Division,  25  vols., 

1875—1890 

E.   The  Eeports,  15  vols.,  1893— 1895 

E.  (Ct.  of  Sess.)  . .        . .    Eettie,  Court  of  Session  Cases  (Scotland),  4th  series, 

25  vols.,  1873—1898 
E.  P.  C.  . .        .  .        . .    Eeports  of  Patent  Cases,  1884 — (current) 

E.  E.      . .        . .        . .    Eevised  Eeports 

E.  S.  C.  . .        . .        . .    Eules  of  the  Supreme  Court 

East.      . .        . .        . .    Eastell's  Entries 

Eayn  Eayner's  Tithe  Cases,  3  vols.,  1575—1782 

Eeal  Prop.  Cas  Eeal  Property  Cases,  2  vols.,  1843 — 1847 

Eep.  Ch.  , .        . .        . .    Eeports  in  Chancery,  fol.,  3  vols.,  1615 — 1710 
Eick.  &  M.       . .        . ,    Eickards  and  Michael's  Locus  Standi  Eeports,  1  vol., 

1885—1889 

Eick.  &  S.         . .        . .    Eickards  and  Saunders'  Locus  Standi  Eeports,  1  vol., 

1890—1894 

Eidg.  temjp,  H.  . .        . .    Eidgeway's  Eeports,  temp.  Hardwicke,  1  vol..  King's 

Bench,  1733—1736;  Chancery,  1744—1746. 

Eidg.  L.  &  S.     . .        . .    Eidgeway,  Lapp,  and  Schoales'  Eeports  (Ireland), 

1  vol.,  1793—1795 

Eidg.  Pari.  Eep.         . .    Eidgeway's  Parliamentary  Eeports  (Ireland),  3  vols., 

1784—1796 

Eob.  Eccl.  ..  ..  Eobertson's  Ecclesiastical  Eeports,  2  vols.,  1844 — 1853 
Eob.  L.  &  W.    . .        . .    Eoberts,  Leeming,  and  Wallis'  ISTew  County  Court 

Cases,  1  vol.,  1849—1851 
Eobert.  App.     . .        . .    Eobertson's  Scotch  Appeals,  House  of  Lords,  1  vol., 

1709—1727 

Eobin.  App.      . .        . .    Eobinson's  Scotch  Appeals,  House  of  Lords,  2  vols.,  - 

1840—1841 

EoU.  Abr.         . .        . .    EoUe's  Abridgment  of  the  Common  Law,  fol.,  2  vols. 

Eoll.  Eep.         . .        . .    Eolle's  Eeports,  King's  Bench,  fol,  2  vols.,  1614—1625 

Eom.      . .        . .        . .    Eomilly's  Notes  of  Cases  in  Equity,  1  part,  1772 — 

1787 

Eose       ..        ..        ..    Eose's  Eeports,  Bankruptcy,  2  vols.,  1810 — 1816 

Eoss,  L.  C.       . .        . .    Eoss's  Leading  Cases  in  Commercial  Law  (England 

and  Scotland),  3  vols. 
Eowe      . .        . .        . .    Eowe's  Eeports  (England  and  Ireland),  1  vol.,  1798 — 

1823 

Eul.  Cas.  . .        . .    Campbell's  Euling  Cases,  25  vols. 

Euss.      . .        . .        . .    Eussell's  Eeports,  Chancery,  5  vols.,  1824 — 1829 

Euss.  &  M.       . .        . .    Eussell  and  Mylne's  Eeports,  Chancery,  2  vols.,  1829 

—1833 

Euss.  &  Ey.      . .        . .    Eussell  and  Eyan's  Crown  Cases  Eeserved,  1  vol., 

1800—1823 

Ey.  &  Can.  Cas.  . .    Eailway  and  Canal  Cases,  7  vols.,  1835 — 1854 

Ey.  &  Can.  Tr.  Cas.     . .    Eailway  and  Canal  Traffic  Cases,  1855 — (current) 
Ey.  &  M.  . .        . .    Eyan  and  Moody's  Eeports,  Nisi  Prius,  1  vol.,  1823 

—1826 

S.  C.       . .        . .        . .     Same  Case 

S.  C.  (preceded  by  date)    Court  of  Session  Cases  (Scotland),  since  1906  {e.g., 

[1908]  S.  C.) 
S.-G.       . .        . .        . .  Solicitor-General 

Saint   Saint'sDigestofEegistration  Cases,  1843— 1906,  1vol. 


Abbreviations. 


Salk  Salkeld's  Eeports,  King's  Bench,  3  vols.,  1689 — 1712 

Sau  &  Sc.         . .        . .    Sausse  and  Scully's  Eeports,  Eolls  Court  (Ireland), 

1  vol.,  1837—1840 

Saund  Saunders's  Eeports,  Eang's  Bench,  2  vols.,  1666 — 1672 

Saund  &  A.      . .  Saunders  and  Austin's  Locus  Standi  Eeports,  2  vols., 

1895—1904 

Saund.  &  B.       . .        . .    Saunders  and  Bidder's  Locus  Standi  Eeports,  1905 — 

(current) 

Saund.  &  C.      .         . .    Saunders  and  Cole's  Eeports,  Bail  Court,  2  vols.,  184& 

—1848 

Saund.  &  M.     . .        . .    Saunders  and  Macrae's  County  Courts  and  Insolvency 

Cases  (County  Courts  Cases  and  Appeals,  Yols.  IL 
and  IlL),  2  vols.,  1852—1858 

Sav  Savile's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1580 — 

1591 

Say        . .       . .       . .    Sayer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1751 — 

1756 

Sc.  Jut  Scottish  Jurist,  46  vols.,  1829—1873 

Sc.  L.  E.  . .        . .    Scottish  Law  Eeporter,  1865 — (current) 

Sch.  &  Lef  Schoales  and  Lefroy's  Eeports,  Chancery  (Ireland), 

2  vols.,  1802—1806 
Sc.  E.  E. . .        . .       . .    Scots  Eevised  Eeports 

Scott   Scott's  Eeports,  Common  Pleas,  8  vols.,  1834 — 1840 

Scott  (n.  r.)      . .        . .    Scott's  New  Eeports,  Common  Pleas,  8  vols.,  1840 — 

1845 

Sea.  &  Sm.        . .       . .    Searle  and  Smith's  Eeports,  Probate  and  Divorce, 

1  vol.,  1859—1860 

Sel.  Cas.  Ch  Select  Cases  in  Chancery,  fol.,  1  vol.,  1685—1698 

(Pt.  III.  of  Cas.  in  Ch.) 


Sess.  Cas.  (k.  b.)         . .    Sessions  Settlement  Cases,  King's  Bench,  2  vols., 

1710—1747 

Sh  &  Macl.       . .        . .    Shaw  and  Maclean's  Scotch  Appeals,  House  of  Lords, 

3  vols.,  1835—1838 

Sh.  (Ct.  of  Sess.)         . .    Shaw,  Court  of  Session  Cases  (Scotland),  1st  series, 

16  vols.,  1821— 1838 
Sh.  Dig.  . .        . .        . .    P.  Shaw's  Digest  of  Decisions  (Scotland),  ed.  by  Bell 

and  Lamond,  3  vols.,  1726—1868 
Sh.  Just. ..        ..        ..P.  Shaw's  Justiciarv  Decisions  (Scotland),  1  vol., 

1819—1831 

Sh.  Sc.  App.      . .        . .    P.  Shaw's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1821—1824 

Sh.  TeindCt.     .  .        ..    P.  Shaw's  Teind  Court  Decisions  (Scotland),  1  vol., 

1821—1831 

Shep.  Touch.     . .        . .    Sheppard's  Touchstone  of  Common  Assurances 

Show.      . .        . .        . .    Shower's  Eeports,  King's  Bench,  2  vols.,  1678 — 1695 

Show.  Pari.  Cas.         ..    Shower's  Cases  in  Parliament,  fol.,  1  vol.,  1694 — 


1699 

Sid.        . .        . .        . .    Siderfin's  Eeports,  King's  Bench,  Common  Plea& 

and  Exchequer,  fol.,  2  vols.,  1657 — 1670 
Sim.       ..        ..        ..    Simons' Eeports,  Chancery,  17  vols.,  1826 — 1852 

Sim.  (N.  s.)       . .        . .    Simons'  Eeports,  Chancery,  New  Series,   2  vols., 

1850—1852 

Sim.  &  St.         . .        . .    Simons  and  Stuart's  Eeports,  Chancery,  2  vols.,  1822 

—1826 

Skin.       . .        . .        ..    Skinner's  Eeports,  King's  Bench,  fol.,  1  vol.,  1681 — 

1697 

Sm.  &  Bat.       . .        . .    Smith  and  Batty's  Eeports,  King's  Bench  (Ireland), 

1  vol.,  1824—1825 

Sm.  &  G.. .        . .        . .    Smale  and  Giffard's  Eeports,  Chancery,  3  vols.,  1852 

—1858 

Smith,  KB  J.  P.  Smith's  Eeports,  King's  Bench,  3  vols.,  1803— 

1806 

Smith,  L.  C.     . .        . .    Smith's  Leading  Cases,  2  vols. 


Smith,  Eeg.  Cas.         . .    C.  L.  Smith's  Eegistration  Cases,  1895 — (current) 
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Smythe  . . 

Sol.  Jo.  . . 
Spence    . . 

Spinks    . . 
Stair  Eep. 

Stark.     . . 
Stat.  E.  &  0.  Eev. 
State  Tr.  . . 
State  Tr.  (n.  S.) 
Story 
Stra. 

Stu.  M.  &  P. 

Sty. 
Sw. 

Sw.  &  Tr. 

Swan. 
Swin. 

Syme 


T.  &  M.  . . 
T.  Jo.      . . 

T.  L.  E.  . . 

T.  Eaym. 

Taml. 
Taunt.    . . 

Tax  Gas. . . 
Term  Eep. 

Toth. 
Trist. 

Tudor,  L.  0.  Merc.  Law 

Tudor,  L.  0.  Eeal  Prop. 
Turn.  &  E. 

Tyr  

Tyr.  &  Gr. 

Vaugh.   . . 

Yent  

Yern. 

Yern.  &  Scr. 
Yes. 

Yes!  &  B.' ' 

Yes.  Sen. 
Yin.  Abr. 
Yin.  Supp. 


Smythe's  Eeports,  Common  Pleas  (Ireland),  1  vol., 

1839—1840 
Solicitors'  Journal,  1856 — (current) 
Spence's  Equitable  Jurisdiction  of  the  Court  of 

Chancery 

Spinks'  Prize  Court  Cases,  2  parts,  1854 — 1856 
Stair's  Decisions,  Court  of  Session  (Scotland),  fol., 

2  vols.,  1661—1681 
Starkie's  Eeports,  Nisi  Prius,  3  vols.,  1814 — 1823 
Statutory  Eules  and  Orders  Eevised 
State  Trials,  34  vols.,  1163—1820 
State  Trials,  New  Series,  8  vols.,  1820—1858 
Story's  Commentaries  on  Equity  Jurisprudence 
Strange's  Eeports,  2  vols.,  1716—1747 
Stuart,   Milne,   and  Peddie's  Eeports  (Scotland), 

2  vols.,  1851—1853 
Style's  Eeports,  King's  Bencb,  fol.,  1  vol.,  1646 — 1655 
Swabey's  Eeports,  Admiralty,  1  vol.,  1855—1859 
Swabey  and  Tristram's  Eeports,  Probate  and  Divorce, 

4  vols.,  1858—1865 
Swanston's  Eeports,  Chancery,  3  vols.,  1818 — 1821 
Swinton's  Justiciary  Eeports  (Scotland),  2  vols.,  1835 

—1841 

Syme's  Justiciary  Eeports  (Scotland),  1  vol.,  1826 — 
1829 

Temple  and  Mew's  Criminal  Appeal  Cases,  1  vol., 
1848—1851 

Sir  T.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  fol.,  1  vol.,  1669—1684 
The  Times  Law  Eeports,  1884 — (current) 
Sir  T.  Eaymond's  Eeports,  King's  Bench,  fol.,  1  vol., 

1660—1683 

Tamlyn's  Eeports,  EoUs  Court,  1  vol.,  1829—1830 
Taunton's  Eeports,  Common  Pleas,  8  vols.,  1807 — 
1819 

Tax  Cases,  1875 — (current) 

Term  Eeports  (Durnford  and  East),  fol.,  8  vols.,  1785 
—1800 

Tothill's  Transactions  in  Chancery,  1  vol.,  1559 — 1646 
Tristram's  Consistory  Judgments,  1  vol.,  1873 — 1892 
Tudor's  Leading  Cases  on  Mercantile  and  Maritime 
Law 

Tudor's  Leading  Cases  on  Eeal  Property 
Turner  and  Eussell's  Eeports,  Chancery,  1  vol.,  1822 
—1825 

Tyrwhitt's  Eeports,  Exchequer,  5  vols.,  1830 — 1835 
Tyrwhitt  and  Granger's  Eeports,  Exchequer,  1  vol., 
1835—1836 

Yaughan's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1666 
—1673 

Yentris'  Eeports  (Yol.  I.,  King's  Bench;   Yol.  II., 

Common  Pleas),  fol.,  2  vols.,  1668—1691 
Yemen's  Eeports,  Chancery,  2  vols.,  1680 — 1719 
Yemen  and  Scriven's  Eeports,  King's  Bench  (Ire- 
land), 1  vol.,  1786—1788 
Yesey  Jun.'s  Eeports,  Chancery,  19  vols.,  1789 — 1817 
Yesey  and  Beames's  Eeports,  Chancery,  3  vols.,  1812 
—1814 

Yesey  Sen.'s  Eeports,  2  vols.,  1747—1756 
Yiner's  Abridgment  of  Law  and  Equity,  fol.,  22  vols. 
Supplement  to  Yiner's  Abridgment   of  Law  and 
Equity,  6  vols. 
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W.  Jo.    . .        . .       . .    Sir  W.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  foL,  1  vol.,  1620—1640 
W.  N.  (preceded  by  date)    Law  Reports,  Weekly  Notes,  1866 — (current  (e.^r., 

[1866]  W.  N.) 

W.  E  Weekly  Reporter,  54  vols.,  1852—1906 

Wallis     . .        . .        . .    Wallis's  Reports,  Chancery  (Ireland),  1  vol.,  1*766— 

1791 

Web.  Pat.  Cas  Webster's  Patent  Cases,  2  vols.,  1602—1855 

Welsh,  Reg.  Gas.         . .    Welsh's  Registry  Cases  (Ireland),  1  vol.,  1832—1840 

Went.  Off.  Ex  Wentworth's  Office  and  Duty  of  Executors 

West   West's  Reports,  House  of  Lords,  1  vol.,  1839—1841 

West  temp.  Hard.        . .    West's  Reports  tem'p.  Hardwicke,  Chancery,  1  vol., 

1736—1740 

West.  Tithe  Cas.         . .    Western's  London  Tithe  Cases,  1  vol.,  1592—1822 
White     . .        . .        . .    White's  Justiciary  Reports  (Scotland),  3  vols.,  1886 

—1893 

White  &  Tud.  L.  0.     . .    White  and  Tudor's  Leading  Cases  in  Equity,  2  vols. 

Wight  Wightwick's  Reports,  Exchequer,  1  vol.,  1810—1811 

Will.  WoU.  &  Day.      . .    Willmore,  Wollaston,  and  Davison's  Reports,  Queen's 

Bench  and  Bail  Court,  1  vol.,  1837 
WiU.  Weil.  &  H.         . .    Willmore,  Wollaston,  and  Hodges'  Reports,  Queen's 

Bench  and  Bail  Court,  2  vols.,  1838—1839 

Willes  WiUes'  Reports,  Common  Pleas,  1  vol.,  1737—1758 

Wilm.     . .        . .        . .    Wilmot's  Notes  of  Opinions  and  Judgments,  1  vol. , 

1757—1770 

Wils.      . .        . .        . .    G.  Wilson's  Reports,  King's  Bench  and  Common 

Pleas,  fol.,  3  vols.,  1742—1774 
Wils.  &  S.         . .        . .    Wilson  and  Shaw's  Scotch  Appeals,  House  of  Lords, 

7  vols.,  1825—1835 

Wils.  (CH.)        . .        . .    J.  Wilson's  Reports,  Chancery,  2  vols.,  1818—1819 
Wils.  (EX.)        . .        . .    J.  Wilson's  Reports,  Exchequer  in  Equity,  1  part, 

1817 

Win.       . .        . .        . .    Winch's  Reports,  Common  Pleas,  fol.,  1  vol.,  1621 — 

1625 

Wm.  Bl.  . .       ^  .        . .    William  Blackstone's  Reports,  King's  Bench  and 

Common  Pleas,  fol.,  2  vols.,  1746—1779 

Wm.  Rob.         . .        . .    William  Robinson's  Reports,  Admiralty,  3  vols.,  1838 

—1850 

Wms.  Saund  Williams'  Notes  to  Saunders'  Reports,  2  vols. 

Wolf.  &  B.       . .        . .    Wolferstan  and  Bristowe's  Election  Cases,  1  vol., 

1859—1864 

Wolf.  &  D.        . .        . .    Wolferstan  and  Dew's  Election  Cases,  1  vol.,  1857 — 

1858 

WoU.      . .        . .        . .    Wollaston' s  Reports,  Bail  Coui't  and  Practice,  1  vol., 

1840—1841 

Wood     . .        ....    Wood's  Tithe  Cases,  Exchequer,  4  vols.,  1650—1798 

Y.  &  C.  Ch.  Cas.         . .    Younge  and  CoUyer's  Reports,   Chancery  Cases, 

2  vols.,  1841—1843 

Y.  &  C.  (ex.)     . .        . .    Younge  and  CoUyer's  Reports,  Exchequer  in  Equity, 

4  vols.,  1834—1842 

Y.  &  J.   . .        . .        . .    Younge  and  Jervis'  Reports,  Exchequer,  3  vols., 

1826—1830 
Y.  B  Year  Books 

Yelv  Yelverton's  Reports,  King's  Bench,  fol.,  1  vol.,  1602 

—1613 

You  Younge's  Reports,  Exchequer  in  Equity,  1  vol.,  1830 

—1832 
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s.  4  111,116,147 

s.  5  116,  269 

23  &  24  Vict.  c.  112.  (Defence  Act,  1860),  s.  11  83 

c.  126.  (Common  Law  Procedure  Act,  1860)    .       .       .   581,  583, 

584,  619 

s.  13    581,  604,  605 

s.  14  .       .       .  581 

s.  15  581 

s.  16  581 

s.  17  581,  616,  617 

s.  18  581 

24  &  25  Vict.  c.  96.  (Larceny  Act,  1861),  s.  3  75 

c.  100.  (Offences  Against  the  Person  Act,  1861)      .       .  .172 

s.  5  164 

s.  27  164 

s.  42  164 

s.  43  164 

s.  52  164 

s.  55  .164 

s.  56  164 

s.  62  ,  164 

25  &  26  Vict.  c.  37.  (Crown  Private  Estates  Act,  1862)       .       .       .       .  191 

d  2 
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25  k  26  Vict.  c.  63.  (Merchant  Shipping  Act  Amendment  Act,  1862)— 

s.  55    507 

s.  299   444 

c.  87.  (Industrial  and  Provident  Societies  Act,  1862)     .  3,  4,  7,  9, 

19,  32 

26  &  27  Vict.  c.  41.  (Innkeepers'  Liability  Act.  1863)   321, 

322,  524 

s.  2  322 

s.  3  321 

s.  4    303,  304,  305 

c.  87.  (Trustee  Savings  Banks  Act,  1863)  ....  21 
s.  30  61 

c.  118.  (Companies  Clauses  Act,  1863).  s.  28    .       .       .       .  230 

27  &  28  Vict.  c.  25.  (Naval  Prize  Act,  1864)       .  '  368 

s.  55    373 

c.  37.  (Chimney  Sweepers  Regulation  Act,  1864) — 

s.  6  157 

s.  7  157 

s.  8  157 

s.  9  157 

s.  10  157 

c.  58.  (Inland  Revenue  (Stamp  Duties)  Act,  1864),  s.  1  .       .  375 

c.  114.  (Improvement  of  Land  Act,  1864)       ....  127 

c.  cxxv.        (Railway  Passengers  Assurance  Companies  Act,  1864)  .  569 

28  &  29  Viet.  c.  72.  (Navy  and  Marines  (Wills)  Act,  1865) .       .       .  .104 

c.  90.  (Metropolitan  Fire  P>rigade  Act,  1865),  s.  12       .       .  531 

29  &  30  Vict.  c.  42.  (Life  Assurance  (Ireland)  Act,  1866)    .       .       .  .514 

30  &  31  Vict.  c.  90.  (Revenue  Act,  1867),  s.  25    182,  191 

c.  102.         (Representation  of  the  People  Act,  1867)— 

s.  3  47 

s.  4  .47 

s.  5  47 

s.  6  47 

0.  117.  (Industrial  and  Provident  Societies  Act,  1867)  .  3,  7,  9 
c.  142.  (County  Courts  Act,  1867),  s.  31  .       .       .       .    627,  636 

c.  144.         (Policies  of  Assurance  Act,  1867)  ....    561,  565 

s.  1  561 

s.  2  561 

s.  3  561 

s.  4    562. 

s.  5  562 

s.  6   .  .562 

s.  7  562 

s.  8  562 

Sched  562 

31  &  32  Vict.  c.  40.  (Partition  Act.  1868)   133 

s.  3  82 

c.  86.  (Policies  of  Marine  Insurance  Act,  1868),  s.  1      .       .  361 

c.  122.  (Poor  Law  Amendment  Act,  1868),  s.  36     .       .       .  115 

c.cxxx.        (Salford  Hundred  Court  of  Record  Act,  1868)      .  .642 

s.  90    643 

s.  109    642,  643 

s.  110  643 

s.  112    642,  643 

s.  126    642 

s.  127    642 

s.  128    642 

32  &  33  Vict.  c.  62.  (Debtors  Act,  1869),  s.  13  (1)  308 

c.  67.  (Valuation  (Metropolis)  Act,  1869)      .       .       .    187,  188 

s.  4  187 

s.  43  188 

s.  45  187 

33  k  34  Vict.  c.  56.  (Limited  Owners  Residences  Act,  1870)       .       .       .  127 

c.  71.  (National  Debt  Act,  1870)— 

s.  23    265 

s.  24    265 

34  &  35  Vict.  c.  31.  (Trade  Union  Act,  1871)   231 

s.  7  20 
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34  &  35  Vict.  c.  41.  (Gas  Works  Clauses  Act,  1871)  61 

s.  7  61 

c.  80.  (Industrial  and  Provident  Societies  Act,  1871)     .  .3,4 

c.  103.  (House  Tax  Act,  1871),  s.  31       ....  182,  185, 

186 

c.  112.  (Prevention  of  Crimes  Act,  1871),  s.  13       .       .  .172 

35  &  36  Vict.  c.  19.  (Pacific  Islanders  Protection  Act,  1872)       .       .  .431 

c.  76.  (Coal  Mines  Regulation  Act,  1872)      .       .       .  .156 

c.  77.  (Metalliferous  Mines  Act,  1872)   .       .       .     150,  155,  156 

s.  3  156 

s.  4  156 

s.  5  156 

s.  6  156,  157 

s.  7  156 

s.  8    .       .       .  156 

s.  31  156 

s.  33  156 

s.  41  156 

c.  93.  (Pawnbrokers  Act,  1872)— 

s.  27    524 

s.  32  (1)  172 

36  &  37  Vict.  c.  12.  (Custody  of  Infants  Act,  1873)   108 

s.  2  106,  107 

c.  50.  (Places  of  Worship  Sites  Act,  1873)      ....  127 

c.  61.  (Crown  Private  Estates  Act,  1873)       .  .       .  191 

c.  66.  (Judicature  Act,  1873)   212,  261,  440, 

565,  581,  582 

s.  16    105,  202 

s.  19  616,  617,  618 

s.  24    261 

(1)  212 

(5)   236,  261 

s.  25  105 

(5)  251 

(6)  .       .      543,  560,  561,  565,  584,  598,  602,  628 

(8)   202,  233,  234,  260 

(9)  .       .   262,  440 

(10)  105 

s.  34  47 

s.  45    640 

s.  49   616,  617 

s.  50  616 

s.  58  .       .       .   617 

s.  89    204,  627, 

628 

c.  91.  (Statute  Law  Revision  Act,  1873)        .       .       .  .191 

37  &  38  Vict.  c.  42.  (Building  Societies  Act,  1874)— 

s.  28  20 

s.  42  22 

c.  57.  (Real  Property  Limitation  Act,  1874)  ....  62 

c.  62.  (Infants  Relief  Act,  1874)     ....  63,67,80,98 

s.  1    .       .       .       .       .       .       .       .    63,  64,  67,  80 

s.  2  58,  65 

38  &  39  Vict.  c.  55.  (Public  Health  Act,  1875)— 

s.  124  311 

s.  125  311 

s.  126  311 

s.  128  311 

c.  83.  (Local  Loans  Act,  1875),  s.  34  21 

c.  87.  '         (Land  Transfer  Act,  1875)   95,  96 

s.  74  96 

^     s.  76  96 

s.  77  96 

s.  85  95 

s.  88    95,  96 

s.  314  96 

c.  90.           (Employers  and  Workmen  Act,  1875)  ....  72 
s.  5  72 
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38  &  39  Yict.  c.  90.  (Employers  and  Workmen  Act,  1875)— 

s.  6  72 

s.  7  72 

s.  10  72 

s  12  72 

39  &  40  Vict.  c.  17.  (Partition  Act,  1876)    .......  133 

s.  6  82,  133 

c.  22.  (Trade  Union  Act,  1876)   231 

c.  45.  (Industrial  and  Provident  Societies  Act,  1876)     .       .  3,  7, 

8,  9 

s.  12  (7)  14,  27 

c.  59.  (Appellate  Jurisdiction  Act,  1876),  s.  20      .       .   616,  617, 

640 

c.  79.  (Elementary  Education  Act,  1876)       .       .       .  .153 

s.  7    .       .       .  ...  .  155 

40  &  41  Yict.  c.  18.  (Settled  Estates  Act,  1877)  94,  100, 

132 

s.  4  100 

s.  5  100 

s.  6  100 

s.  7  100 

s.  8  100 

s.  9  100 

s.  10  100 

s.  11  100 

s.  12  100 

s.  13  100 

s.  14  100 

s.  15  100 

e.  60.  (Canal  Boats  Act,  1877)   174 

41  &  42  Vict.  c.  15.  (Customs  and  Inland  Revenue  Act,  1878) — 

s.  13    182,  185,  192 

(1)   192,  194,  195 

(2)   193,  194,  195 

c.  31.  (Bills  of  Sale  Act,  1878)   20 

c.  38.  (Innkeepers  Act,  1878),  s.  1  327 

42  &  43  Vict.  c.  19.  (Habitual  Drunkards  Act,  1879)   169 

c.  34.  (Children's  Dangerous  Performances  Act,  1879)   .       .  164 

s.  3  153. 

s.  4  153 

c.  49.  (Summary  Jurisdiction  Act,  1879) — 

s.  6  115 

s.  29  177 

s.  35  115 

s.  38  176 

s.  49  .       .  .       .       .       .       .       .  .45 

c.  54.  (Poor  Law  Act,  1879)   171 

43  &  44  Vict.  c.  9.  (Definition  of  Time  Act,  1880),  s.  1      .       .       .  .383 

c.  16.  (Merchant  Seamen  (Payment  of  Wages  and  Rating) 

Act,  1880),  s.  11  72 

c.  19.  (Taxes  Management  Act,  1880)   182 

s.  5  (1)  187 

s.  7  181 

s.  27  (1)  187 

s.  43  .       .   187 

s.  48  188 

s.  49  187 

s.  50  187 

s.  82  188 

c.  20.  (Inland  Revenue  Act,  1880),  s.  43  (4)   .       .       .       .  304 

0.  26.  (Married  Women's  Policies  of  Assurance  (Scotland) 

Act,  1880),  s.  2  .545 

c.  42.  (Employers  Liability  Act,  1880)   570 

44  &  45  Vict.  c.  12.  (Customs  and  Inland  Revenue  Act,  1881)     .       .  .195 

s.  23  182 

s.  24    182,  193 

c.  41.  (Conveyancing  and  Law  of  Property  Act,  1881) — 

s.  19  (1)  (ii.)   .523 
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44  &  45  Yict.  c.  41. 


45  &  46  Yict.  c.  38. 


c.  43. 
c.  50. 


(Conveyancing  and  Law  of  Property  Act,  1881) 
s.  23  . 
s.  25  . 
s.  41  . 

s.  42    .49, 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
s.  43  . 

(1) 
(2) 
(3) 
(5) 


s.  71  . 

Sched.  II 
(Settled  Land  Act,  1882) 


s.  3  . 

s.  4  . 

s.  5  . 

s.  6  . 

s.  7  . 

s.  8  . 

s.  9  . 

s.  10  . 

s.  11  . 

s.  12  . 

s.  13  . 

s.  14  . 

s.  15  . 

s.  16  . 

s.  17  . 

s.  18  . 

s.  19  . 

s.  20  . 

s.  21  . 

s.  22  (5) 

s.  25  . 

s.  26  . 

s.  27  . 

s.  28  . 

s.  29  . 

s.  30  . 

s.  31  . 

s.  38  . 

s.  45  . 

s.  46  (1) 

(8) 

s.  53  . 

s.  58  . 

s.  59  . 

s.  60  . 

s.  61  (1) 
(Bills  of  Sale  Act, 
(Municipal  Corpoi 

s.  9  (2) 
(2)  (a) 

s.  11  (1)  . 
(2)  (a) 

s.  14  (3)  . 

s.  15  (1)  . 

s.  141 


1878,  Amendment  Act,  1882) 
ations  Act,  1882) 
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94,  100 
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131 
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94,  100 
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20 
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48 
47.  48 
48 
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47 
47 
22ft 
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45  &  46  Vict.  c.  50.  (Municipal  Corporations  Act,  1882) — 

s.  186  (1)  .       .       ...       ,       .       .       .  .48 
c.  51.  (Government  Annuities  Act,  1882) — 

s.  6  (f)  61 

s.  66  50 

c.  61.  (Bills  of  Exchange  Act,  1882),  s.  22  (2)       .       .       .  74 

c.  75.  (Married  Women's  Property  Act,  1882)        .       .       .  134 

s.  11  545 

s.  12  268 

s.  19  102 

s.  21  115 

46  &  47  Vict.  c.  49.  (Statute  Law  Revision  and   Civil    Procedure  Act, 

1883)   581,  616,  617 

s.  3  212,  581 

s.  4    .       .       .  350 

s.  5  212 

s.  7    .       .  581 

Sched  581 

c.  52.  (Bankruptcy  Act,  1883)   350 

s.  38    350,  352 

s.  41  (1)  71 

(2)  71 

s.  44    562 

(iii)  55 

s.  45    605 

s.  46  605 

s.  104  (2)   616,  620 

c.  57.  (Patents,  Designs  and  Trade  Marks  Act,  1883)    .       .  202 

s.  32  .       .       .  .       .       .       .       .       .  259 

47  &  48  Vict.  c.  18.  (Settled  Land  Act,"  1884)      .       .       .       .  .84,94,95, 

100.  132,  133 

48  &  49  Vict.  c.  15.  (Registration  Act,  1885)— 

s.  18  47 

Sched.  II  47 

c.  69.  (Criminal  Law  Amendment  Act,  1885)     110,  163,  164,  172 

s.  6  163 

s.  12  110 

c.  72.  (Housing  of  the  Working  Classes  Act,  1885),  s.  11     .  83 

49  &  50  Vict.  c.  27.  (Guardianship  of  Infants  Act,  1886)— 

s.  2    57,  108,  123,  125,  128 

s.  3    57,  59,  123,  125 

(1)  125 

(2)  125 

(3)  128 

s.  4    57,  123, 

125,  128 

s.  5  108 

s.  6    57,109,125,126 

s.  7  57,  111 

s.  9    108,  125,  128 

s.  13  126 

c.  38.  (Riot  Damages  Act,  1886)— 

s.  1  518 

s.  2  518 

s.  4  518 

c.  48.  (Medical  Act,  1886),  s.  27  311 

50  k  51  Vict.  c.  30.  (Settled  Land  Act,  1887)       ...        84,  94,  95,  100, 

132,  133 

c.  40.  (Savings  Bank  Act,  1887)— 

8.  1  61,  89 

s.  2    .       .   49,  61 

s.  3  49 

c.  58.  (Coal  Mines  Regulation  Act,  1887)      .       .       .  150,155 

s.  3   .       .  154 

s.  4  154 

s.  5  154 

s.  6  (1)  154 

(2)       .       .       .       .      .      .       .       .  .154 
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50  &  51  Vict,  c,  58.  (Coal  Mines  Regulation  Act,  1887)— 

s.  6  (3)  154 

s.  7  (1)  154 

(2)  155 

(3)  155 

(4)  155 

(5)  155 

(6)  155 

(7^  155 

(8)  155 

s.  8  155 

s.  10  155 

s.  39  .       .       .  155 

s.  75  154 

s.  83    155,  156 

51  &  52  Vict.  c.  10.  (County  Electors  Act,  1888),  s.  2  (1)    .       .       .  .48 

c.  41.  (Local  Government  Act,  1888) — 

s.  2  (1)      .       .       .  47 

(5)  (a)  47 

s.  75  48 

c.  43.  (County  Courts  Act,  1888)   634 

s.  67  (6)   .90 

s.  96  133 

s.  108    632 

s.  120    628,  639 

s.  156    628,  632,  633 

s.  157    628,  635,  637,  638 

52  &  53  Vict.  c.  36.  (Settled  Land  Act,  1889)      .       .    84,  94,  95,  100,  132,  ]33 

s.  2  100 

c.  42.  (Revenue  Act,  1889),  s.  20    570 

c.  49.  (Arbitration  Act,  1889)   28 

s.   4    263,  540 

s.  14  145 

c.  63.  (Interpretation  Act,  1889)— 

s.  20  17 

s.  38  (1)   95,  338 

c.  72.  (Infectious  Disease  (Notification)  Act,  1889) — 

s.  6  311 

s.  7  311 

53  &  54  Vict.  c.  5.  (Lunacy  Act,  1890),  s.  128  129 

c.  8.  (Customs  and  Inland  Revenue  Act,  1890) — 

s.  25    182,  185,  186 

s.  26  .  182 

(1)  185,  186 

(2)   182,  195,  196 

s.  31  186 

Sched  186 

c.  33.  (Statute  Law  Revision  Act,  1890)       .       .       .  .191 

c.  39.  (Partnership  Act.  1890),  s.  85    354 

c.  44.  (Judicature  Act,  1890),  s.  5  289 

c.  69.  (Settled  Land  Act,  1890)      ...        84,  94,  95,  100, 

132,  133 

s.  5  94 

s.  6  94 

s.  7  94,  100 

s.  8  94,  100 

s.  9  94 

s.  10  .       .  94 

s.  11  94 

s.  12  94 

s.  18  83 

c.  70.  (Housinj?  of  the  Working  Classes  Act,  1890) — 

s.  67  7 

s.  74  83 

53  &  54  Vict.  c.  71.  (Bankruptcy  Act,  1890)— 

s.  11  605 

(1)  624 

(2)   624,  625 
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54  &  55  Vict.  c.  3.  (Custody  of  Children  Act,  1891)— 

s.  1  109 

s.  2  109 

s.  3  109 

s.  4  113 

s.  5  .109 

c.  25.  (Customs  and  Inland  Revenue  Act,  1891) — 

s.  4  182 

(2)  195 

c.  39.  (Stamp  Act,  1891)   349,  402, 

505,  515 

s.  14  517 

(4)  338 

s.  15  517 

(1)  516 

(2)  (a)  516 

(3)  (a)  516 

(b)  516 

s.  91    339,  516,  517 

s.  92  (1)   338 

s.  93    404,  505,  507 

(1)  338 

(2)  338 

(3)   338,  382 

s.  94    404 

s.  95    338,  404 

s.  96    402,  403,  404 

s.  97    338 

s.  98  (2)  510 

s.  99  516,  517 

s.  100  515,  516 

s.  118.       .       .       .  ....  516 

Sched.  1   338,  516,  517 

c.  43.  (Forged  Transfers  Act,  1891),  s.  3        .       .       .  .17 

55  &  56  Yict.  c.  4.  (Betting  and  Loans  (Infants)  Act,  1892)— 

s.  1  .172 

s.  2  172 

s.  5  65,  66 

c.  36.  (Forged  Transfers  Act,  1892)   17 

c.  62.  (Shop  Hours  Act,  1892),  s.  9  157 

56  &  57  Vict.  c.  37.  (Liverpool  Court  of  Passage  Act,  1893)— 

s.  8  641 

s.  9  641 

c.  39.  (Industrial  and  Provident  Societies  Act,  1893)     .  3,  4,  5,  6, 

7,  10,  11,  13,  14, 
21,  34,  36 

s.  3  7 

s.  4  3,  4,  5,  14 

(a)  8,  15 

(b)  4 

s.  5  (1)  9 

(2)  9,  10 

(3)  9,  13 

(4)  9 

(5)  9 

(6)  9 

s.  6  9,  10 

s.  7  10 

s.  8  10 

s.  9  9 

(1)  (a)  37 

(c)   8,  37 

(2)  8,  37,  38 

(3)  38 

(4)  38 

(5)  38 

s.  10  9 

0)   .  11 
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56  &  57  Vict.  c.  39. 


(Industrial  and  Provident  Societies  Act,  1893)- 
s.  10  (2) 

(3) 

(4) 

(5) 

(6) 
s.  11  . 
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V.  Salt  (1873),  8  Ch.  App.  622  ;  28  L.  T. 


21  W.  R.  431 . 


116 
398, 
399 
91 
524 
537 
.  107, 
112,  113 


Angel  V.  Merchants'  Marine  Insurance  Co.,  [1903]  1  K.  B.  811  ;  72  L.  J.  (k.  b.) 
498  ;  88  L.  T.  717  ;  51  W.  R.  530  ;  19  T.  L.  R.  395  ;  8  Com.  Cas.  179  ;  9 
Asp.  M.  L.  C.  406,  C.  A  483 

Angell  V.  Baddeley  (1878),  3  Ex.  D.  49  ;  47  L.  J.  (q.  b.)  86  ;  37  L.  T.  653  ;  26 

W.  R.  137,  C.  A  616 
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AngeU  V.  Hadden  (1808),  15  Ves.  244   597 

Angerstein  r.  Bell  (1795),  1  Park  on  Marine  Insurance,  8tli  ed.,  54     .       .       .  391 

 V.  Hunt  (1801),  6  Ves.  488    295 

Angier  v.  May  (1855),  3  Eq.  Eep.  488  ;  3  W.  E.  330    283 

Anglesy  (Lord)  v.  Ossory  (Lord)  (1675),  3  Keb.  528    129 

Anglo-Danubian  etc.  Co.,  Ltd.  v.  Kogerson  (1864),  10  Jur.  (n.  s.)  87  ;  1  New 

Rep.  185    285 

Anglo-Italian  Bank  v.  Davies  (1878),  9  Ch.  D.  275  ;  47  L.  J.  (ch.)  833  ;  39  L.  T. 

244  ;  27  W.  R.  3,  C.  A   .       .       .  234 

Angus  'V.  McLachlan  (1883),  23  Ch.  D.  330  ;  52  L.  J.  (ch.)  587  ;  48  L.  T.  863  :  31 

W.  R.  641   326 

 V.  Wootton  (1838),  3  M.  &  W.  310  ;  1  Horn  &  H.  46 ;  7  L.  J.  (ex.) 

82   .598 

Annen  v.  Woodman  (1810),  3  Taunt.  299     .....       .     388,  426,  499 

Anon.  (1409),  11  Hen.  4,  fol.  45  314 

  (1460),  Y.  B.  39  Hen.  6,  fol.  18    306,  308,  309,  312,  313 

  (1465),  Y.  B.  5  Edw.  4,  fol.  2    312,  322,  323 

  (1503),  Keil.  50    306,  308,  312 

  (1565),  Moore  (k.  b.),  78  314,  315 

  (1586),  Godb.  42    314,  322 

  (3611),  1  Bulst.  109    303 

  (1619),  2  Roll.  Rep.  79    310,  323 

  (1699),  1  Ld.  Raym.  480    44 

  (1704),  1  Salk.  44  44 

  (1739),  1  Atk.  570    134 

  (1747),  3  Atk.  485   233 

  (1750),  2  Ves.  Sen.  56  130 

  (1751),  2  Ves.  Sen.  374    58,  129 

  (1790),  1  Ves.  150    223 

  (1819),  4  Madd.  461  138 

  (1821),  Madd.  &  G.  10  .253 

  (1826),  4  L.  J.  (o.  s.)  (CH.)  204    274 

  (1847),  11  Jur.  258    134 

  (1851),  2  Sim.  (n.  s.)  54  106 

  (1852),  9  Hare,  Appendix,  xxvii.  141 

  (1857),  3  Jur.  (n.  s.)  685    276 

 ,  [1875]  W.  N.  204    589 

Anstey  v.  British  Natural  Premium  Life  Association,  Ltd.  (1908),  24  T.  L.  R. 

871,  C.  A  548 

Anwyl  V.  Owens  (1853),  22  L.  J.  (ch.)  995  ;  1  W.  R.  207    233- 

Apollinaris  Co.  v.  Nord  Deutsche  Insurance  Co.,  [1904]  1  K.  B.  252  :  73  L.  J. 

(K.  B.)  62  :  89  L.  T.  670  ;  52  W.  R.  174  ;  20  T.  L.  R.  79  ;  9  Com.  Cas.  91 : 

9  Asp.  M.  L.  C.  526    337,  364 

Applegarth  v.  CoUey  (1842),  2  Dowl.  (n.  s.)  223  ;  10  M.  &  W.  723  ;  11  L.  J.  (ex.) 

350    584 

Arbuckle,  Fe  (1866),  14  W.  R.  535  ;  14  L.  T.  638    91 

Arcangelo  v.  Thompson  (1811),  2  Camp.  620    438,  446 

Archbold  v.  Scully  (1861),  9  H.  L.  Cas.  360 ;  5  L.  T.  160  ;  7  Jur.  (n.  s.)  1162     .  211 

Ardley  v.  St.  Pancras  Guardians  (1870),  39  L.  J.  (ch.)  871    234 

Argles  r.  Heaseman  (1739),  1  Atk.  518  72 

Arkwright  v.  Gryles  (1844),  13  L.  J.  (CH.)  303    265 

Armet  v.  Innes  (1820),  4  Moore  (c.  p.),  150    398 

Armistead  v.  Durham  (1848),  11  Beav.  556    226 

  r.  Wilde  (1851),  17  Q.  B.  261  ;  20  L.  J.  (q.  b.)  524  ;  15  Jur.  1010      .  317, 

319,  320 

Armit's  Trusts,  Be  (1871),  5  I.  R.  Eq.  352  ;  5  I.  L.  T.  165  .  .  .  .  54,  103 
Armitage  r.  Winterbottom  (1840),  1  Man.  &  G.  130;  1  Scott  (N.  R.)  23  .  .  547 
Armstrong,  Re,  Ex  parte  Lindsay,  [1892]  1  Q.  B.  327  ;  65  L.  T.  464  ;  40  W.  R. 

159  ;  17  Cox,  C.  C.  349  ;  8  Morr.  271    291 

 i\  Turquand  (1858),  9  I.  C.  L.  R.  32    530 

Arnison  v.  Smith  (1889),  41  Ch.  D.  348  ;  61  L.  T.  63 ;  37  W.  R.  739,  C.  A.       .  404 

Arnold  v.  Burt,  lie  Jeffery.    See  Jeffery.  Be,  Arnold  r.  Burt. 

Arnott  V.  Whitby  Urban  District  Council  (1909),  101  L.  T.  14  ;  73  J.  P.  369  ;  7 

L.  G.  R.  850    222 

Arrow  Shipping  Co.  v.  Tyne  Improvement  Commissioners,  The  "Crystal," 

[1894]  A.  C.  508  ;  63  L.  J.  (p.)  146  ;  71  L.  T.  346  ;  7  Asp.  M.  L.  C.  613  ; 

6  R.  268   490 

Arthington  r.  Coverly  (1733),  2  Eq.  Cas.  Abr.  618  101 
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Arthur,  Re,  Arthur  v.  Wynne  (1880),  14  Gh.  D.  603  ;  49  L.  J.  (ch.)  556  ;  43 

L.  T.  46  ;  28  W.  B.  972    560 

  V.   Consolidated   Kent  Collieries  Corporation  (1905),  49  Sol.  Jo. 

403    274 

Arthur  Average  Association  for  British,  Foreign,  and  Colonial  Ships,  Re,  Ex 

parte  Hargrove  &  Co.  (1875),  10  Ch.  App.  542  ;  44  L.  J.  (cH.)  569  ;  32 

L.  T.  713  ;  23  W.  R.  939    505 

Arundell  (Lady)  v.  Phipps  and  Taunton  (1804),  10  Ves.  139  ...  .  268 
Asfar  &  Co.  %\  Blundell,  [1895]  2  Q.  B.  196  ;  65  L.  J.  (q.  b.)  138  ;  73  L.  T.  648  ; 

44  W.  R.  133;  15  R.  481  ;  8  Asp.  M.  L.  C.  106,  C.  A. ;  [1896]  1  Q.  B.  123  ; 

65  L.  J.  (Q.  B.)  138  ;  73  L.  T.  648 ;  44  W.  R.  130  ;  15  R.  481 ;  8  Asp.  M.  L.  C. 

106  ;  1  Com.  Cas.  71,  C.  A   370,  410,  412,  474,  478 

Ash  (Claudius),  Son  &  Co.,  Ltd.  v.  Invicta  Manufacturing  Co.,  Ltd.  (1911),  55 

Sol.  Jo.  348    259 

Ashburton  (Lord)  v.  Ashburton  (Lady)  (1801),  6  Ves.  6  84 

Ashfield  V.  Ashfield  (1626),  Godb.  364    99 

Ashley  V.  Allden,  Jones     Ashley  (1852),  16  Jur.  460    136 

 1;.  Ashley  (1829),  3  Sim.  149    546 

Ashlin  V.  Langton  (1834).  4  Moo.  &  S.  719  ;  3  L.  J.  (c.  P.)  264  .  .  .  .48 
Ashworth  v.  Hebden  Bridge  Local  Board  (1877),  47  L.  J.  (ch.)  195  ;  37  L.  T. 

496   245 

Aslatt  V.  Southampton  Corporation  (1880),  16  Ch.  D.  143  ;  50  L.  J.  (ch.)  31 ;  43 

L.  T.  464 ;  45  J.  P.  Ill ;  29  W.  R.  117    203,  207 

Assicurazioni  Generali  de  Trieste  v.  Empress  Assurance  Corporation,  Ltd., 

[1907]  2  K.  B.  814  :  76  L.  J.  (k.  b.)  980  ;  23  T.  L.  R.  700  .       .       .       .  491 

Aston  V.  Heron  (1834),  2  My.  &  K.  390    261 

Atkinson  v,  Abbott  (1809),  11  East,  135    431 

 r.  Grey  (1853),  1  Sm.  &  G.  577    253 

Atkyns  v.  Pearce  (1857),  2  C.  B.  (n.  s.)  763  ;  26  L.  J.  (c.  p.)  252  ;  3  Jur.  (n.  s.) 

1180  114 

597,  622 

Attenborough  v.  London  and  St.  Katharine's  Dock  Co.  (1878),  3  C.  P.  D.  450  ; 

47  L.  J.  (Q.  B.)  763 ;  38  L.  T.  404  ;  26  W.  R.  583,  C.  A.  .  583,  585,  587,  592,  593, 
A.-G.  V.  Acton  Local  Board  (1882),  22  Ch.  D.  221 ;  52  L.  J.  (ch.)  108  ;  47  L.  T. 

510  ;  31  W.  R.  153    211,  222,  228 

  -y.  Albany  Hotel  Co.,  ri896]  2  Ch.  696  ;  65  L.  J.  (ch.)  885  ;  75  L.  T.  195, 

C.  A  285 

  V.  Ancaster  (Duke)  (1737),  1  Dick.  68    283 

  V.  Ashborne  Recreation  Ground  Co.,  [1903]  1  Ch.  101  ;  72  L.  J.  (ch.) 

67 ;  87  L.  T.  561  ;  67  J.  P.  73 ;  51  W.  R.  125  ;  19  T.  L.  R. 

39    204 

  V.  Aspinall  (1837),  2  My.  &  Cr.  613  ;  7  L.  J.  (ch.)  51  ;  1  Jur.  812  .  225, 

253 

  v.  Avon  Corporation,  otherwise  Aberavon  (1863),  3  De  G.  J.  &  Sm.  637  ;  33 

L.  J.  (CH.)  172  ;  2  New  Rep.  564  :  11  W.  R.  1050,  C.  A.     .       .       .  225 
  X).  Birmingham  and  Derby  Junction  Rail.  Co.  (1840),  2  Ry.  &  Can.  Cas. 

124        .       .       .       .       .       .       ...       .       .       .  .228 

  V.  Birmingham  and  Oxford  Junction  Rail.  Co.  (1851),  3  Mac.  &  G.  453  ;  16 

Jur.  113  .       .       .       .  228 
  V.  ^  ,  A.-G.  V.  Briggs.  See  A.-G.  v. 

Briggs,  A.-G.  v,  Birmingham  and  Oxford  Junction  Rail.  Co. 

  V.  Birmingham  Corporation  (1858),  4  K.  &  J.  528  ;  6  W.  R.  811       .       .  220 

  V.  (1880),  15  Ch.  D.  423  ;  43  L.  T.  77  ;  29  W.  R. 

127,  C.  A  294 

  V.  Birmingham,  Tame,  and  Rea  Drainage  Board  (1881),  17  Ch.  D.  685  ;  50 

L.  J.  (CH.)  786  ;  44  L.  T.  906  ;  46  J.  P.  36  ;  29  W.  R.  793,  C.  A.  200, 

294 

  V.  Birmingham,  Tame,  and  Rea  District  Drainage  Board,  [1910]  1  Ch. 

48  ;  79  L.  J.  (ch.)  137  ;  101  L.  T.  796  ;  74  J.  P.  57  ;  26  T.  L.  R.  93  ; 

54  Sol.  Jo.  198  ;  8  L.  G.  R.  110,  C.  A   228,  229 

  V.  Boyle  (1864),   10  L.  T.    290 ;   10  Jur.   (n.   s.)  309  ;  12  W.  R. 

368    282,  293 

  u.  Bradford  Canal  (Proprietors)  (1866),  L.  R.  2  Eq.  71 ;  35  L.  J.  (ch.)  619 ; 

14  L.  T.  248  ;  14  W.  R.  579    211 

  XI,  Briggs,  A.-G,  v.  Birmingham  and  Oxford  Junction  Rail.  Co.  (1855),  1 

Jur.  (N.  s.)  1084    240 

  x.  Cambridge  Consumers  Gas  Co.  (1868),  4  Ch.  App.  71  ;  38  L.  J.  (ch.)  94  ; 

19  L.  T.  508  :  17  W.  R.  145    232 
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G.  v,  Capel  (1494)  Y.  B.  10  Hen.  7.  fo.  7    308,  309,  313 

-  V.  Cashel  Corporation  (1843),  3  Dr.  &  War.  294  ;  2  Con.  &  Law.  1    .  .225 

-  V.  Clements  (1871),  L.  R.  12  Eq.  32  ;  40  L.  J.  (cH.)  678  ;  24  L.  T.  384       .  57 

-  V.  Clerkenwell  Vestry,  [1891]  3  Ch.  527  ;  60  L.  J.  (CH.)  788  ;  65  L.  T.  312  ; 

40  W.  R.  185    208 

-  V.  Cockermouth  Local  Board  (1874),  L.  R.  18  Eq.  172;  44  L.  J.  (cH.) 

118  ;  30  L.  T.  590  ;  22  W.  R.  619   228 

-  V.  Colney  Hatch  Lunatic  Asylum  (1868),  4  Ch.  App.  146 ;  19  L.  T.  708  ; 

17  W.  R.  240    208,  216,  229,  281 

-  V.  Compton  (1842),  1  Y.  &  C.  Ch.  Cas.  417    226,  271 

-  V.  Constable  (1879),  4  Ex.  D.  172  ;  48  L.  J.  (q.  b.)  455 ;  27  W.  R.  661       .  203 

-  t\  Cuming  (1843),  2  Y.  &  Ch.  Cas.  139  ;  7  Jur.  187    226 

-  V.  De  Winton,  [1906]  2  Ch.  106  ;  75  L.  J.  (CH.)  612  ;  70  J.  P.  368  ;  54 

W.  R.  499  ;  22  T.  L.  R.  446  ;  4  L.  G.  R.  549    253 

-  V.  Dorking  Union  Guardians  (1882),  20  Ch.  D.  595  ;  51  L.  J.  (ch.)  585  ; 


46  L.  T.  573  ;  30  W.  R.  579,  C.  A                                        200,  208,  229 

V.  Dublin  Corporation  (1827),  1  Bli.  (n.  s.)  312  ;  (1835)  9  Bli.  (n.  s.)  395  ; 

3  01.  &  Fin.  289    225 

V.  Eastern  Counties  Rail.  Co.  (1843),  3  Ry.  &  Can.  Cas.  337       ..       .  223 

v.  Eastlake  (1853),  11  Hare,  205    233 

V.  Forbes  (1836),  2  My.  &  Cr.  123   210 

V.  Foundling  Hospital  (Governors)  (1793),  2  Ves.  41  ;  4  Bro.  C.  C.  165     .  226 
V.  Frimley  and  Farnborough  District  Water  Co.,  [1908]  1  Ch.  727  ;  77 
L.  J.  (CH.)  442  ;  98  L.  T.  905  ;  72  J.  P.  204  ;  24  T.  L.  R.  380  ;  6 

L.  G.  R.  689,  C.  A   228 

V.  Great  Eastern  Railway  (1872),  25  L.  T.  867    218 

V.   Rail.  Co.  (1879),  11  Ch.  D.  449  ;  48  L.  J.  (ch.)  429  ;  40 

L.  T.  265  ;  27  W.  R.  759.  C.  A.    .       .       .  228 

V.   (1880),  5  App.  Cas.  473  ;  49  L.  J.  (ch.)  545  ;  42 

L.  T.  810  ;  28  W.  R.  769    227 

V.  Great  Northern  Rail.  Co.  (1850),  4  De  G.  &  Sm.  75  ;  14  Jur.  684  ;  15 

Jur.  387    292,  293 

V.   (1860),  1  Drew.  &  Sm.  154      ..      .    227,  228 

V.  Great  Western  Rail.  Co.  (1872),  7  Ch.  App.  767    228 

V.  Great  Yarmouth  Corporation  (1855),  21  Beav.  625    225 


V.  Halifax  Corporation  (1869),  39  L.  J.  (ch.)  129  ;  21  L.  T.  52  ;  17  W.  R. 

1088    220,  221 

V.  Hallett  (1847),  16  M.  &  W.  569  ;  16  L.  J.  (ex.)  131       ...       .  219 
V.  Kingston-upon-Thames  Corporation  (1865),  34  L.  J.  (CH.)  481 ;  12 

L.  T.  665  ;  11  Jur.  (n.  s.)  596  ;  13  W.  R.  888    209  ^ 

V.  Leeds  Corporation  (1870),  5  Ch.  App. '583  ;  39  L.  J.  (CH.)  711 ;  19  W.  R. 

19  ■  210,  217,  220 

V.  Lewis  (1845),  8  Beav.  179   280 

V.  Lichfield  Corporation  (1848),  11  Beav.  120  ;  17  L.  J.  (ch.)  472       .       .  225 

V.  Litchfield  (Bishop)  (1801),  5  Ves.  825    226 

V.  Liverpool  Corporation  (1835),  1  My.  &  Cr.  171 ;  2  My.  &  Cr.  613 ;  7 

L.  J.  (ch.)  51    253,  278,  297 

V.  Lock  (1744),  3  Atk.  164    226 

V.  London  and  North  Western  Railway,  [1900]  1  Q.  B.  78  ;  69  L.  J.  (q.  b.) 

26  ;  81  L.  T.  649  ;  63  J.  P.  772  ;  16  T.  L.  R.  30,  C.  A.  .  .  .  228 
V.  London  and  South- Western  Rail.  Co.  (1849),  3  De  G.  &  Sm.  439  ;  13 

Jur.  467    282 

r.  Lonsdale  (Earl),  Mounsey  v.  Lonsdale  (Earl).  See  Mounsey  v.  Lonsdale 

(Earl),  A.-G.  v.  Lonsdale  (Earl). 
V.  Lucas  (1848),  2  Ph.  753  ;  18  L.  J.  (ch.)  100  ;  12  Jur.  1011    ...  57 
V.  Luton  Local  Board  of  Health  (1856),  2  Jur.  (n.  s.)  180  .       .       .       .  220 
V.  Manchester  and  Leeds  Rail.  Co.  (1838),  1  Ry.  &  Can.  Cas.  436    .  223, 

241 

V.  Manchester  Corporation,  [1893]  2  Ch.  87  ;  62  L.  J.  (ch.)  459  ;  68  L.  T. 

608  ;  57  J.  P.  343  ;  41  W.  R.  459  ;  3  R.  427    209 

V.  Mersey  Railway,  [1907]  A.  C.  415 ;  76  L.  J.  (ch.)  568  ;  97  L.  T.  524  ; 

71  J.  P.  448  ;  23  T.  L.  R.  684    227,  228 

V.  Merthyr  Tydfil  Union,  [1900]  1  Ch.  516  ;  69  L.  J.  (ch.)  299 ;  82  L.  T. 

662  ;  64  J.  P.  276  ;  48  W.  R.  403  ;  16  T.  L.  R.  251,  C.  A.  .  .  .  226 
r  Metropolitan  Board  of  Works  (1863),  1  Hem.  &  M.  298 ;  2  New  Rep.  312  ; 

9  L.  T.  139  ;  11  W.  R.  820    223 

V.  Mid-Kent  Rail.  Co.  and  South-Eastern  Rail.  Co.  (1867),  3  Ch.  App.  100  ; 
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A.-G.  V.  Mullay  (1828),  4  Euss.  329    57 

  V.   (1844),  7  Beav.  351  57 

  V.  Murray,  [1904_i  1  K.  B.  165  ;  73  L.  J.  (k.  b.)  66  ;  89  L.  T.  710 ;  68  J.  P. 

89  ;  52  W.  R.  258  ;  20  T.  L.  R.  137,  0.  A   545,  563 

  V.  Mutual  Tontine  Westminster  Chambers  Association  (1876),  1  Ex.  D.  469; 

45  L.  J.  (Q.  B.)  886  ;  35  L.  T,  224  ;  24  W.  R.  996,  C.  A.     .     182,  185,  192 

  V.  Newcastle-upon-Tyne  Corporation  and  North-Eastern  Rail.  Co.  (1889), 

23  Q.  B.  D.  492;  58  L.  J.  (q.  b.)  558  ;  54  J.  P.  292,  C.  A.  ;  affirmed, 
[1892]  A.  C.  568  ;  62  L.  J.  (q.  b.)  72  ;  67  L.  T.  728  ;  56  J.  P.  836  ; 

1  R.  31  225 

  V.  Nichol  (1809),  16  Ves.  338    232 

  V.  Norwich  Corporation  (1837),  2  My.  &  Cr.  406    225 

  V.  Nottingham  Corporation,  [1904]  1  Ch.  673  ;  73  L.  J.  (ch.)  512  ;  90L.T. 

308 ;  68  J.  P.  125  ;  52  W.  R.  281  ;  20  T.  L.  R.  257  ;  2  L.  G.  R.  698... 209 
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Part  1. — Introductory. 

Sect.  1. — Nature  and  Origin. 

1.  Industrial  and  provident  societies  are  often  termed  co- 
operative societies,  and  are  societies  formed  to  carry  on  industries, 
trades,  or  businesses  in  a  manner  authorised  by  their  rules  (a). 

The  earliest  of  the  existing  co-operative  societies,  such  as  the 
Eochdale  Equitable  Pioneers,  established  in  1844,  were  distributive 
stores  (5),  and  were  registered  under  the  Friendly  Societies  Acts, 
1834  and  1846  (c).  But  in  1852  {d),  the  first  Act  relating  exclusively 
to  industrial  and  provident  societies  was  passed,  though  the  societies 
registered  under  it  were  still  made  subject  to  certain  provisions  con- 
tained in  the  Acts  relating  to  friendly  societies.  Various  amending 
and  consolidating  statutes  followed  (e),  including  the  Industrial  and 
Provident  Societies  Act,  1862  (/),  which  incorporated  societies 
registered  under  its  provisions.  In  1876  an  Act  {g)  was  passed 
repealing  the  previous  Acts,  and  assimilating  the  law  relating  to 
industrial  and  provident  societies  to  that  relating  to  friendly  societies. 
The  corporate  character,  however,  of  the  former  class  of  society 
remained  unimpaired,  one  of  the  main  distinctions  between  a 
registered  industrial  and  provident  society  and  a  registered  friendly 
society  being  that  the  former  is  always,  and  the  latter  never,  a 
corporate  body  {h).  The  Act  of  1876  {g)  was  in  turn  repealed  by 
the  Industrial  and  Provident  Societies  Act,  1893  (i),  and  that 
statute  (hereafter,  in  this  title,  referred  to  as  "the  Act"),  as 
amended  in  1894  (/^)  and  1895(0,  regulates  all  existing  registered 
industrial  and  provident  societies. 

{a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  4. 

(6)  See  Holyoake's  History  of  Co-operation  in  England;  Encyclopaedia  of 
Forms  and  Precedents,  Vol.  X.,  pp.  203,  204 ;  Davis  on  Industrial  and  Provident 
Societies  (ed.  1869),  p.  2.  Some  idea  of  the  present  extent  of  the  co-operative 
movement  may  be  gathered  from  the  fact  that  in  1909  the  number  of  registered 
co-operative  societies  of  the  ordinary  distributive  and  productive  type  in  Great 
Britain  and  Ireland,  and  making  returns,  was  2,331,  with  a  total  membership  of 
2,613,142,  and  share  capital  of  £34,841,982,  while  the  amount  due  to  creditors 
and  depositors  was  £16,734,754.  Besides  these  there  were  497  societies  for 
carrying  on  businesses  of  various  kinds,  and  282  land  societies.  And  see  Re 
Ilfracombe  Permanent  Mutual  Benefit  Building  Society,  [1901]  1  Ch.  102. 

(c)  4  &  5  Will.  4,  c.  40 ;  9  &  10  Vict.  c.  27  (both  repealed).  As  to  the  status 
of  unregistered  societies  generally,  see  title  Eriendly  Societies,  Vol.  XV., 
p.  127. 

(d)  Industrial  and  Provident  Societies  Act,  1852  (15  &  16  Vict.  c.  31). 

(e)  Industrial  and  Provident  Societies  Acts,  1854  (17  &  18  Vict.  c.  25) ;  1856 
(19  &  20  Vict.  c.  40);  1862  (25  &  26  Vict.  c.  87);  1867  (30  &  31  Vict.  c.  117); 
1871  (34  &  35  Vict.  c.  80). 

(/)  25  &  26  Vict.  c.  87. 

Ig)  Industrial  and  Provident  Societies  Act,  1876  (39  &  40  Vict.  c.  45). 

\h)  Throughout  this  title  the  expression  ''registered  society  "  is  used  in 
reference  to  societies  registered  under  the  Industrial  and  Provident  Societies  Act, 
1893  (56  &  57  Vict.  c.  39).    See  also  iUd.,  s.  79. 

(t)  56  &  57  Vict.  c.  39. 

{k)  Industrial  and  Provident  Societies  Act,  1894  (57  &  58  Vict.  c.  8).  This 
Act  refers  only  to  the  island  of  Jersey. 

[1)  Industrial  and  Provident  Societies  (Amendment)  Act,  1895  (58  &  59  Vict, 
c.  30) ;  see  p.  10,  ^os^. 
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Sect.  1.        Eegistered  societies  have  not,  under  the  Act  (m),  the  privileges 
Nature  and  extended  to  registered  friendly  societies  of  exemption  from  stamp 
Origin.      duty  (71). 

as^to^tamp^  Sect.  2. — Classes  of  Societies, 

duty. 

Sub-Sect.  1. — In  General. 

Societies  2.  Societies   carrying  on  any  wholesale  or  retail  industries^ 

be^regiSeJed  ^^^inesses  (o),  or  trades  specified  in  their  rules,  including  dealings 
of  any  description  with  land  {p),  may  be  registered  as  industrial  and 
Classes.  provident  societies  (q).  They  fall  generally  into  two  classes  :  (1)  pro- 
ductive, and  (2)  distributive  (?•).  The  former  comprises  societies 
where  the  labour  of  the  members  is  contributed  to  a  common  object. 
The  latter  comprises  those  societies  whose  object  it  is  to  procure 
goods  at  wholesale  prices,  and  distribute  them  at  a  little  over  cost 
price  to  members  (s).  The  latter  class  may  also  be  registered  for 
other  purposes,  such  as  banking  (t). 


Sub-Sect.  2. — Banking  Societies. 

Special  3.  In  regard  to  the  business  of  banking  (u),  registered  societies 

provisions.  subject  to  Special  provisions  (a).    Thus,  no  registered  society 


(m)  56  &  57  Yict.  c.  39.   The  earliest  industrial  and  provident  societies  which 
were  registered  under  the  Eriendly  Societies  Acts  enjoyed  this  exemption, 
(n)  See  title  Eeiendly  Societies,  Vol.  XV.,  p.  161. 

(o)  As  to  meaning  of  "business"  for  the  purpose  of  the  Companies  (Con- 
solidation) Act,  1908  (8  Edw.  7,  c.  69),  see  Re  Bristol  Athenaeum  (1889),  43 
Ch.  D.  236. 

{p)  "Land  "  includes  hereditaments  and  chattels  real  of  whatever  description 
(Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  69),  s.  39)„ 
Dealings  of  any  description  with  land  are  permitted  {ibid.,  s.  4).  As  to  dealings 
with  land,  see  ibid.,  s.  36.  Under  the  Industrial  and  Provident  Societies 
Act,  1862  (25  &  26  Vict.  c.  87),  any  number  of  persons,  not  being  less  than 
seven,  were  empowered  to  establish  a  society  to  be  registered  for  the 
purpose  of  carrying  on  any  labour,  trade,  or  handicraft,  whether  wholesale 
or  retail,  except  the  business  of  banking,  and  of  applying  the  profits  for 
any  purpose  allowed  by  the  Friendly  Societies  Acts.  This  was  followed  by  the 
Industrial  and  Provident  Societies  Act,  1871  (34  &  35  Vict.  c.  80),  which  provided 
that  the  buying  and  selling  of  land  should  be  deemed  a  trade  within  the  meaning 
of  the  earlier  Act. 

(q)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  4. 
(r)  See,  e.g.,  Eeport  of  Chief  Eegistrar,  1907,  p.  34. 

(s)  Distributive  societies  were  brought  under  the  Friendly  Societies  Act, 
1846  (9  &  10  Vict.  c.  27),  by  the  "  frugal  investment  "  clause  of  that  Act.  The 
well-known  Army  and  Navy  Co-operative  Society,  Ltd.,  is  registered  under  the 
Companies  Acts,  as  to  which  Acts  see,  generally,  title  Companies,  Vol.  V. 
See  also  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  203. 

{t)  Among  the  miscellaneous  societies  registered  under  the  Industrial  and 
Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  in  1899,  were  eleven  working 
men's  clubs,  three  land  societies,  one  co-operative  bank,  one  labour  exchange 
association,  one  agricultural  organisation  society,  and  one  hotel  assistants 
employment  society ;  four  agricultural  and  creamery  societies  were  registered, 
and  eighteen  other' productive  societies  (Report  of  Chief  Eegistrar,  1899,  p.  27). 

(u)  As  to  meaning  of  the  expression  "  business  of  banking,"  see  Be  Bottomgate 
Industrial  Go-operative  Society  (1891),  65  L.  T.  712,  714  ;  and  Eeport  of  Chief 
Eegistrar,  1906,  pp.  10,  35. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  4  (b). 
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which  has  any  withdrawable  share  capital  may  carry  on  the  busi-     Sect.  2. 
ness  of  banking  (b).  Classes  of 

The  business  of  banking,  however,  for  the  purposes  of  the  Act  (c),  Societies, 
does  not  include  (1)  the  taking  of  deposits  of  not  more  than  10s.  in  BusinesTof 
any  one  payment,  or  (2)  the  taking  of  a  deposit  of  not  more  than  banking. 
£20  for  any  one  depositor,  payable  on  not  less  than  two  clear  days' 
notice  ((i).    But  no  society  which  takes  such  deposits  may  make 
any  payment  of  withdrawable  capital,  while  any  claim  due  on 
account  of  any  such  deposit  is  unsatisfied  (e). 

A  rule  purporting  to  secure  as  a  first  charge  on  the  society's  Effect  of 
assets  deposit  loans  which  are  invalid  because  the  society  is  not  invalid  rule, 
authorised  to  carry  on  a  banking  business,  has  no  effect,  and  in  a 
winding-up  confers  no  priority  upon  the  lenders  as  against  creditors 
existing  at  the  date  of  the  rule  (/). 

4.  A  registered  society  carrying  on  the  business  of  banking  Annual 
must,  on  the  first  Mondays  in  February  and  August  in  every  year,  statements, 
make  out  a  formal  statement  of  the  capital  of  the  society,  its 
liabilities  on  the  first  day  of  January  or  July  last  previous,  and  its 

assets  on  the  same  date  (g),  and  keep  it  conspicuously  hung  up  in 
its  registered  office,  and  in  every  other  office  or  place  of  business 
where  the  banking  business  is  carried  on  (li). 

5.  A  society  registered  under  the  Industrial  and  Provident  Effect  of 
Societies  Act,  1893  (i),  ostensibly  for  the  carrying  on  of  banking,  ^^Jgjg^^.^ 
which  is  in  fact  carrying  on  the  business  of  money-lending,  should, 

it  appears,  also  be  registered   under   the   Money-lenders  Act, 
1900®. 

Sub-Sect.  3. — Building  and  Land  Societies. 

6.  Societies  of  the  nature  of  building  societies  may  be  registered  Co-operative 
under  the  Act  (l).  Such  societies  are  usually  known  as  co-operative  J^a^^^socieSes 
building  societies,  or  co-operative  land  societies.    Sometimes  land 
societies  and  building  societies  are  established  to  carry  out  joint 
operations  under  the  same  management,  the  land  society  purchasing 

(b)  Industrial  and  Provident  Societies  Act,  1893  (06  &  57  Yict.  c.  39),  s.  19  (1). 

(c)  56  &  57  Vict.  c.  39. 
{d)  Ibid.,  s.  19  (3). 

(e)  Ibid.    The  penalty  for  breach  of  these  provisions  is  £0  {ibid.,  s.  68). 

(/)  Be  Bottomgate  Industrial  Co-operative  Society  (1891),  65  L.  T.  712. 

(g)  For  the  statutory  form  which  must  be  used,  see  Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.  c.  39),  Sched.  III. 

(Ji)  Ibid.,  s.  19  (2) ;  compare  the  similar  statement  which  has  to  be  made  by  a 
banking  company  under  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  s.  108,  Sched.  I.,  Form  C  ;  and  see  titles  Bankers  an^d  Banking,  Vol.  I., 
p.  583  ;  Companies,  Vol.  V.,  pp.  44,  612  et  seq. 

(i)  56  &  57  Vict.  c.  39. 

(7c)  63  &  64  Vict.  c.  51.    See  ibid.,  s.  6;  and  title  Money  and  Money- 
Lending. 

{I)  56  &  57  Vict.  c.  39,  s.  4.  Formerly  this  was  not  the  case ;  see  Be  No.  3 
Midland  Counties  Benefit  Building  Society  (1864),  33  L.  J.  (CH.)  739,  C.  A.  Some 
ordinary  building  societies  also  term  themselves  co-operative  building  societies. 
See  Cross  v.  Fisher,  [1892]  1  Q.  B.  467,  C.  A.,  per  Lord  Halsbury,  L.C.,  at  p.  474. 
Land  societies  may  also  be  established  by  deeds  of  settlement  or  as  joint  stock 
companies  ;  as  to  the  necessity  for  registration  of  mutual  land  societies,  see 
title  Companies,  Vol.  V.,  pp.  44,  45,  765. 
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Distinguished 
from  ordinary 
building 
societies. 


Objects. 


Position  of 
allottees. 


Dwellings 
for  working 
classes. 


the  land  and  the  building  society  advancing  the  money  for  the 
erection  of  buildings. 

A  co-operative  building  society  registered  under  the  Act  (???)  has 
certain  advantages  over  a  society  registered  under  the  Building 
Societies  Acts  (n).  It  may,  for  example,  buy  and  sell  land  to  any 
extent  (o).  On  the  other  hand,  it  is  subject  to  certain  conditions 
imposed  by  the  Act  (m)  not  applicable  to  an  ordinary  building  society, 
e,g.,  the  addition  of  the  word  "limited"  after  its  name,  the  restric- 
tion of  individual  members  to  an  interest  of  £200  in  the  society's 
funds,  and  the  provisions  as  to  withdrawable  capital. 

A  co-operative  building  society  or  land  society  is  a  society 
which  buys  lands  with  the  funds  contributed  by  its  members,  and 
divides  the  lands  among  the  members  (p)  after  laying  out  the 
property  in  lots,  with  the  necessary  roads.  The  price  of  the  various 
lots  is  determined  by  an  equitable  apportionment  of  the  total  sum 
expended  by  the  society  on  the  property  in  question.  The  lots  are 
distributed  amongst  the  members  either  by  priority  of  application 
or  by  ballot,  or  in  other  ways  provided  by  the  rules  (q).  If  the 
purchasing  member  pays  for  the  property  outright,  he  gets  a  con- 
veyance ;  if  he  prefers  to  pay  by  instalments  the  lot  remains  on  the 
society's  books  until  the  whole  price  is  paid. 

7.  It  is  important  for  an  allottee  purchasing  from  the  directors 
or  trustees  of  a  land  society  which  is  not  a  registered  society  to 
examine  into  the  title  of  the  vendors  (r).  He  is,  for  example,  bound 
by  restrictive  covenants  entered  into  by  the  trustees  of  the  land 
society  (s).  An  allottee  has  apparently  a  vested  equitable  interest 
in  his  allotment  until  the  conveyance  is  executed  {t), 

8.  A  county  council  may  promote  the  formation  or  extension 
of  co-operative  societies  having  for  their  object,  or  one  of^  their 
objects,  the  erection  or  improvement  of  dwellings  for  the  working 
classes  {u) ;  and  may  assist  such  societies,  with  the  consent  of  the 
Local  Government  Board,  by  making  grants  or  advances  to  them, 
or  by  guaranteeing  advances  (v) . 

(m)  56  &  57  Vict.  c.  39. 

(n)  As  to  which,  see  title  Building  Societies,  Yol.  III.,  pp.  321  et  seq. 

(o)  See  title  Building  Societies,  Vol.  III.,  pp.  378,  379. 

{p)  Thus  differing  from  building  societies  ;  see  Grimes  v.  Harrison  (1859),  26 
Beav.  435,  441.  As  to  building  societies  generally,  see  title  Building  Societies, 
Yol.  III.,  pp.  321 — 400,  and  as  to  the  distinction  between  building  societies 
and  freehold  land  societies,  see  ibid.,  p.  379,  note  (6).  _  Much  attention  has 
recently  been  given  by  co-operative  societies  to  the  subject  of  housing,  many 
societies  having  purchased  estates  and  erected  dwellings  for  their  members  to 
acquire  upon  reasonable  terms  (Report  of  Chief  Eegistrar,  1907,  p.  35). 

{q)  Distribution  by  ballot  is  not  illegal  as  a  lottery  ( Wallingford  v.  Mutual 
Society  (1880),  5  App.  Cas.  685  ;  see  title  Gaming  and  Wageeing,  Yol.  XY., 
pp.  299  et  seq. 

(r)  Peto  v.  Ilaiiwiond  (1861),  31  L.  J.  (CH.)  354. 

(s)  Catt  V.  Toarle  (1869),  4  Ch.  App.  654  ;  Eastwood  v.  Lever  (1863),  33  L.  J. 
(cn.)  355,  0.  A.  See  generally  as  to  restrictive  covenants,  titles  Landlord  and 
Tenant  ;  Eeal  Piiopeety  and  Chattels  Eeal  ;  Sale  of  Land. 

(t)  It.  V.  Carlton  {Inhahitards)  (1849),  14  Q.  B.  110;  see  Entivistle  v.  Davis 
(1867),  L.  R.  4  Eq.  272. 

{ti)  Housing,  Town  Planning  etc.  Act,  1909  (9  Edw.  7,  c.  44),  s.  72  (1). 

{v)  Ibid.,  s.  72  (2)  ;  see  also  ibid.,  s.  4,  and  Housing  of  the  Working  Classes 
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9.  A  county  council,  or  the  council  of  a  county  borough,  may,  Sect.  2. 
with  the  consent  of  the  Board  of  Agriculture  and  Fisheries  (it^),  let  one  Classes  of 
or  more  small  holdings  to  any  association  (a)  formed  for  the  pur-  Societies, 
poses  of  creating  or  promoting  the  creation  of  small  holdings  or  ^^^{i 
allotments,  and  the  council  of  a  borough,  urban  district  or  parish  holdings  and 
has  a  similar  power  with  regard  to  allotments  (6).  allotments. 

Sect.  3. — Existing  Societies  constituted  under  Repealed  Acts. 

10.  Existing  incorporated  societies  registered  or  certified  under  Existing 
any  repealed  statute  (c)  are  regarded  as  societies  registered  under  societies, 
the  Act  (d).    Their  rules,  so  far  as  they  are  not  contrary  to  any 
express  provision  of  the  Act,  continue  in  force  until  altered  or 
rescinded  (e). 

Sect.  4. — Conversion  0/  Company  into  Society. 

11.  A  company  registered  under  the  Companies  Acts,  1862 —  Conversion 
1908  (/),  may,  by  a  special  resolution,  determine  to  convert  itself  company, 
into  a  registered  society  (^). 

The  resolution  must  appoint  seven  members  of  the  company  to 
sign  the  rules,  which  must  also  be  signed  by  the  secretary  of  the 
society,  and  it  may  either  authorise  the  seven  members  to  accept 
any  alterations  made  in  the  rules  by  the  registrar  (h) ,  or  may  require 
them  to  lay  such  alterations  before  a  general  meeting  of  the  company 


Act,  1890  (53  &  54  Yict.  c.  70),  s.  67 ;  see  further,  title  Public  Health  and 
Local  Administration. 

{w)  Small  Holdings  and  Allotments  Act,  1908  (8  Edw.  7,  c.  36),  s.  9  (2)  (b). 

(a)  The  Act  does  not  define  the  expression  "  association,"  but  probably  the 
lettings  will  be  confined  to  societies  registered  under  the  Industrial  and 
Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39) ;  see  Encyclopaedia  of  Eorms 
and  Precedents,  Vol.  XYI.,  p.  37,  note  (r).  As  to  small  holdings  generally, 
see  title  Small  Holdings  and  Small  Dwellings. 

(6)  Small  Holdings  and  Allotments  Act,  1908  (8  Edw.  7,  c.  36),  ss.  9,  27  (6). 
As  to  the  working  of  societies  established  under  the  Allotments  Acts,  see 
Eeport  of  Chief  Eegistrar,  1907,  p.  9  ;  as  to  special  rules  required,  see  p.  12, 
post.  For  form  of  agreement  to  let  allotments  to  an  association,  see  Encyclo- 
paedia of  Eorms  and  Precedents,  Vol.  XVI.,  pp.  37 — 40.  As  to  allotments 
generally,  see  title  Allotments,  Vol.  I.,  pp.  331  et  seq. ;  Small  Holdings  and 
Allotments  Act,  1908  (8  Edw.  7,  c.  36). 

(c)  Compare  the  Industrial  and  Provident  Societies  Acts,  1862  (25  &  26  Vict, 
c.  87);  1867  (30  &  31  Vict.  c.  117);  1876  (39  &  40  Vict.  c.  45). 

{d)  56  &  57  Vict.  c.  39. 

(e)  I  hid.,  s.  3. 

(/)  See  title  Companies,  Vol.  V.,  pp.  33  et  seq. 

(g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  55  (1).  The  principal  differences  between  a  joint  stock  company  and  an. 
industrial  and  provident  society  are  as  follows : — (a)  The  capital  of  a  company 
is  fixed  by  its  memorandum  of  association.  The  capital  of  a  society  varies.  It 
is  increased  by  accumulations,  and,  if  withdrawals  are  allowed,  correspondingly 
diminished,  (b)  There  is  no  statutory  limit  to  the  interest  a  shareholder  may 
have  in  a  company.  In  a  society  the  statutory  limit  of  an  individual  member's 
interest  is  £200.  (c)  The  special  statutory  privileges  given  to  societies,  e.g.^ 
payment  to  nominees  on  death,  transfer  of  stock  by  registrar,  discharge  of 
mortgages  by  indorsed  receipt  etc.,  are  not  enjoyed  by  companies,  (d)  The 
cost  of  establishing  a  society  is  less  than  that  of  a  company. 

{h)  As  to  the  registrar,  see  p.  8,  post. 


8 


Industrial,  Provident,  and  Similar  Societies. 


Sect.  4.     for  acceptance  (i).    If  the  nominal  value  of  shares  in  the  company 
Conversion  held  by  any  member,  other  than  a  registered  society,  exceeds  £200, 
of  Company  the  resolution  may  provide  for  the  conversion  of  such  excess  into  a 
into       transferable  loan  stock,  and  for  repayment  with  interest  ( j). 
Society.        ^  qq^j  of       rules  and  resolution  must  be  sent  to  the  registrar. 

If  he  approves,  he  gives  an  acknowledgment  of  registry  (Jc)  and  a 
certificate  that  the  rules  have  been  registered  (I).  A  sealed  copy 
of  the  resolution,  with  the  certificate,  must  then  be  sent  to  the 
registrar  of  joint  stock  companies  for  registration.  On  registration 
by  him  the  conversion  takes  effect  and  the  previous  registry 
of  the  company  as  such  is  cancelled.  Kegistration  of  a  company  as 
a  registered  society  does  not  affect  any  prior  right  or  claim  against 
the  company  for  the  time  being  subsisting,  and  the  company  may 
be  sued  as  if  it  had  not  been  registered  as  a  society  (n). 

Sect.  5. — Authorities  for  administering  the  Act, 

The  Treasury.  12.  Various  powers  are  reposed  in  the  Treasury  (o)  relating  to 
the  administration  of  the  Act  (p).  In  certain  circumstances  the 
cancellation  or  suspension  of  the  registry  of  a  society  by  the 
registrar  is  subject  to  the  approval  of  the  Treasury  (a).  The  Treasury 
also  has  power  to  make  regulations  respecting  registry  and  pro- 
cedure under  the  Act  (h) . 

13.  The  functions  and  powers  of  the  Eegistrar  of  Industrial  and 
Provident  Societies  in  England  are  vested  in  the  Central  Office  of 
the  Eegistry  of  Friendly  Societies.  The  Chief  Eegistrar  and  the 
assistant  registrars  of  friendly  societies  for  England  constitute  the 
Central  Office  (c). 

The  registrar  is  one  of  the  channels  through  which  the  State 
exercises  control  over  industrial  and  provident  societies,  the  other 
channel  being  the  Treasury.    In  the  case  of  registered  societies  the 


The  Registry 
or  Central 
Office. 

The  officers. 
The  registrar. 


(j)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  55  (2). 
(/)  Ibid.,  s.  55  (1).    No  member,  other  than  a  registered  society,  may  hold 
any  interest  in  the  shares  of  a  society  exceeding  £200  {ibid.,  s.  4  (a) ). 
(k)  As  to  acknowledgment  of  registry,  seep.  10,  j^ost. 

(l)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  55  (3). 
(m)  Ibid.,  s.  55  (4) 
(n)  Ibid.,  s.  55  (5). 

(o)  See  title  Constitutional  Law,  Yol.  VII.,  p.  100. 

(jo)  56  &  57  Vict.  c.  39,  ss.  27  (2),  49  (2),  50  (1),  59,  71,  72,  73;  see  title 
Executors  and  Administeators,  Vol.  XIV.,  p.  192;  and  pp.  29,  30,  37, 

J)OSt. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  9  (1) 
(c),  (2) ;  see  p.  31,  post 

{b)  56  &  57  Vict.  c.  39,  s.  74.  As  to  the  limits  of  the  powers  of  the  Treasury 
to  make  such  regulations,  see  Wtlmot  v.  Grace,  [1892]  1  Q.  B.  812.  Under 
these  powers  regulations  were  made  in  1894.  These  regulations,  which  are 
referred  to  throughout  this  title  as  "  Treas.  Eeg.  1894,"  and  are  printed  in 
Statutory  Kules  and  Orders  Eevised  to  31st  December,  1903,  Vol.  VI., 
Industrial  and  Provident  Society,  pp.  1  et  seq.,  were  substituted  for  those 
previously  made  in  1876  under  the  Industrial  and  Provident  Societies  Act,  1876 
(39  &  40  Vict.  c.  45),  which  were  thereby  rescinded. 

(c)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  ss.  76, 
79;  Priendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  1—4.  As  to  the 
constitution  of  the  Central  Office,  see  title  Piuendly  Societies,  Vol.  XV.,  p.  129. 
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registrar  issues  acknowledgments  of  registry  (d),  registers  rules  and  sect.  5. 

alterations  of  rules  (e),  and  situation  of  office  or  change  of  office  (/),  Authorities 

prescribes  the  form  of  and  receives  the  annual  accounts  and  for 

statements  (g),  possesses  powers  of  inspecting  (h)  and  dissolving  administer- 

societies  (i),  of  suspending  and  cancelling  registry  {k),  and  of  the  Act, 
deciding  disputes  in  certain  circumstances  (l),  and  is  charged  with 
the  duty  of  laying  before  Parliament  an  annual  report  of  the 
accounts  of  all  societies  and  the  proceedings  of  the  registry  (m). 


Part  II. — Registration. 

14.  No  industrial  and  provident  society  can  be  registered  unless  Requisite 

it  consists  of  seven  persons  at  least  (n),  nor  can  it  be  registered  membership, 
nnder  a  name  so  nearly  resembling  the  name  of  another  registered  Name, 
society  as  to  be  likely,  nor  in  any  name  likely,  in  the  opinion  of  the 
registrar,  to  mislead  the  public  as  to  its  identity  (o).    The  word 
""limited"  must  be  the  last  word  in  the  name  (2>). 

A  society  registered  under  the  Industrial  and  Provident  Societies 
Act,  1852  (q),  and  not  under  the  Industrial  and  Provident  Societies 
Acts,  1862  (r),  1867  (s),  or  1876  (t),  may  obtain  from  the  registrar 
an  acknowledgment  of  registry  under  the  Act  (it). 

15.  A  society  carrying  on  business  in  more  than  one  part  of  Society 
the  United  Kingdom  must  be  registered  in  the  part  in  which  its  carrying  on 
registered  office  is  situated.    But  copies  of  the  rules  of  the  society  ^qj.q  than 
and  all  amendments  of  the  same  must,  when  registered,  be  sent  to  one  part  of 
the  registrar  of  each  of  the  other  parts  to  be  recorded.     Until  the  United 
rules  are  recorded  in  each  part  the  society  is  not  entitled  to  the 
statutory  privileges  in  such  part.    Amendments  of  rules  are  in- 
effective in  a  part  where  they  are  not  recorded  (a). 


{d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  6  ; 
see  p.  10,  post. 

(e)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  ss.  5  (2), 
10  ;  see  p.  10,  post. 

(/)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  11  ; 
see  p.  14,  post. 

[g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  ss.  14, 
20 ;  see  p.  27,  post. 

(h)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  ss.  18, 
50  (1)  (a) ;  see  p.  30,  posf. 

(?:)  .  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  61 ; 
«ee  p.  36,  post. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  9  ; 
see  p.  37,  post. 

[1)  Industrial  and  Provident  Societies  Act,  1893  (50  &  57  Vict.  c.  39),  s.  49  (2) ; 
see  p.  29,  post. 

(m)  Priendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  6 ;  Industrial  and 
Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  76. 
(n)  Ihid.,  s.  5(1). 
(o)  I  hid.,  s.  5  (3), 
[p]  I  hid.,  s.  5  (5). 
(q)  15  &  16  Vict.  c.  31. 
(r)  25  &  26  Vict.  c.  87. 
(s)  30  &  31  Vict.  c.  117. 
(0  39  &  40  Vict.  c.  45. 
(u)  56  &  57  Vict.  c.  39,  s.  5  (4). 

(a)  Ibid.,  s.  5  (6).    An  application  to  record  in  one  part  of  the  United  Kingdom 
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Registra- 
tion. 

Working 
men's  clubs. 

Application 
for  registry. 

Acknowledg- 
ment of 
registry. 


Appeal  from 
refusal  to 
register. 
Effect  of 
registration. 


16.  Working  men's  clubs  which  are  registered  under  the 
Act(h)  must  also  be  registered  under  the  Licensing  (Consolidafcion) 
Act,  1910  (c),  where  any  intoxicating  liquor  is  supplied  to  members 
or  their  guests,  in  the  house  or  any  part  of  the  house,  or  premises, 
habitually  used  for  the  purposes  of  the  club. 

17.  For  the  purpose  of  registry  an  application  to  register  the 
society,  signed  by  seven  members  and  the  secretary,  and  two  printed 
copies  of  the  rules,  must  be  sent  to  the  registrar  {d).  On  being 
satisfied  that  a  society  has  complied  with  the  statutory  pro- 
visions as  to  registry,  the  registrar  will  issue  an  acknowledgment 
of  registry  (e),  which  is  conclusive  evidence  of  registration,  rebut- 
table only  by  proof  of  suspension  or  cancellation  of  registry  (/). 
If  the  registrar  refuses  to  register  a  society  or  any  rules  or  amend- 
ments of  rules,  the  society  may  appeal  to  the  High  Court  (g), 

18.  The  effect  of  registration  is  to  make  the  society  a  body 
corporate  by  the  name  as  described  in  the  acknowledgment  of 
registry,  with  perpetual  succession  and  a  common  seal,  and  with 
limited  liability.  Registration  vests  in  the  society  all  property  for 
the  time  being  vested  in  any  person  in  trust  for  the  society,  and 
does  not  affect  the  prosecution  of  any  legal  proceedings  pending  by 
or  against  the  trustees  of  the  society  (h). 


Part  III.— Rules. 

Sect.  1. — In  General, 

Rules  form  19.  The  rules  of  a  registered  society  form  the  contract  between 
the  contract  g^Yid  its  members,  and  members  and  all  persons  claiming  through 
shipl^^         them  are  bound  by  the  rules  (i). 


rules  or  amendments  of  rules  registered  in  another  must  be  made  by  the  secretary 
or  other  officer  of  the  society  in  Porm  E  or  Ea,  accompanied  by  two  copies  of  such 
rules  or  amendments  under  the  seal  of  the  Central  Office  (Treas.  Eeg.  1894  (5) ). 
As  to  the  manner  of  recording  rules  or  amendments  of  rules,  see  ibid.  (oa). 

(b)  56  &  57  Vict.  c.  39. 

(c)  Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24),  s.  91. 
The  conditions  of  registry  under  the  Industrial  and  Provident  Societies  Act, 
1893  (56  &  57  Yict.  c.  39),  differ  from  those  applicable  under  the  former  Act. 
A  club  may,  for  example,  be  struck  off  the  register  under  the  former  Act, 
without  knowledge  of  the  Eegistrar  of  Friendly  Societies  ;  see  further,  Eeport 
of  Chief  Eegistrar,  1902,  p.  5  ;  and  title  Intoxicating  Liquors. 

{d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  5  (2). 
Eor  forms  of  application  to  register  a  society,  see  Encyclopsedia  of  Eorms  and 
Precedents,  Vol.  X.,  p.  205;  Treas.  Eeg.  1894  (1),  Eorm  A.  The  fee  is  £5, 
reducible  to  £1  in  special  cases  at  the  discretion  of  the  Chief  Eegistrar  (Treas. 
Eeg.  1894  (44)). 

(c)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  6. 
(/)  Ihid.,  s.  8. 

(g)  Ibid.,  s.  7  ;  Industrial  and  Provident  Societies  (Amendment)  Act,  1895 
(58  &  59  Vict.  c.  30),  s.  3. 

{h)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  21 ; 
see  Queeiisbury  Industrial  Society  v.  Pickles  (1865),  L.  E.  1  Exch.  1. 

{i)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  22 ; 


Part  III. — Rules. 


II 


A  society  registered  at  the  date  of  the  Act  (j),  and  its  members,  Sect.  i. 

may  respectively  exercise  any  powers  given  by  the  Act,  and  not  In  General. 

made  to  depend  on  the  provisions  of  its  rules,  even  if  such  powers   

override  the  provisions  contained  in  rules  registered  prior  to  the 
date  of  the  Act  (k). 

20.  Every  copy  of  the  rules  bearing  the  seal  or  stamp  of  the  Copy  as 
Central  Office  (0    is    admissible  in   evidence    without  further  evidence, 
proof  (m) . 


Sect.  2. — Provisions  Common  to  all  Societies. 
21.  The  rules  of  any  society  registered  under  the  Act  (n)  must  Wjiat 


the 

rules  must 
contain. 


set  forth  the  object,  name,  and  registered  office  of  the  society,  the 
terms  of  admission  of  members,  including  any  society  or  company 
investing  funds  in  the  society,  the  mode  of  holding  meetings,  scale 
and  right  of  voting,  and  of  making,  altering,  or  rescinding  rules. 

They  must  provide  for  the  appointment  and  removal  of  a  com-  Officials, 
mittee  of  management  by  whatever  name  known,  and  of  managers 
or  other  officers,  and  for  their  respective  powders  and  remuneration ; 
and  determine  the  amount  of  interest,  not  exceeding  £200  sterling, 
in  the  shares  of  the  society  which  any  member  other  than  a 
registered  society  may  hold ;  whether  the  shares  are  to  be  transfer-  Shares, 
able  or  withdrawable,  with  provisions  for  the  form  of  transfer  and 
registration,  and  for  the  mode  of  withdrawal  and  payment  of 
balance  ;  and  whether  the  society  may  contract  loans  or  receive  Loans  and 
money  on  deposit  from  members  or  others,  and  if  so  under  what  ^^^po^^^^* 
conditions,  on  what  security,  and  to  what  limits  of  amount. 

Provision  must  also  be  made  for  the  audit  of  accounts  and  the  Accounts, 
appointment  of  auditors  or  a  public  auditor  ;  as  to  the  claims  of  the  Claims, 
representatives  of  deceased  members,  or  the  trustees  of  the  property 
of  bankrupt  members,  and  the  payment  of  nominees ;  for  the 
custody  and  use  of  the  society's  seal,  and  the  investment  of  the  Seal  and 

society's  capital  (o).  investments. 

The  rules  of  every  registered  society  must  provide  for  the  Appropriation 
profits  being  appropriated  to  any  purposes  stated  therein  or  deter-  Profits, 
mined  in  such  manner  as  the  rules  direct  (p),  and  may  describe  the 


compare  titles  Building  Societies,  Vol.  III.,  p.  331 ;  Friendly  Societies, 
Vol.  XV.,  p.  137.    As  to  supplying  copies  of  rules  to  members,  see  p.  16,  post. 
(,/)  56  &  57  Vict.  c.  39. 

(k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  22. 

(l)  As  to  the  Central  Office,  see  p.  8,  ante. 

(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  75  ; 
and  as  to  documentary  evidence  generally,  see  title  Evidence,  Vol.  XIII., 
pp.  510  et  seq. 

(n)  56  &  57  Vict.  c.  39. 

(o)  Ibid.,  8.  10  {1),  Sched.  II.  For  a  specimen  form  of  rules,  see  Encyclopriedia 
of  Forms  and  Precedents,  Vol.  X.,  p.  207.  The  contents  of  the  rules,  which 
are  stated  briefly  above,  are  dealt  with  in  detail  elsewhere;  see  pp.  13 — 38, 
post.  The  word  rules  "  as  used  in  the  Act,  and  where  consistent  with  the 
context,  includes  the  registered  rules  for  the  time  being  and  any  registered 
amendment  (Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  79). 

(p)  Ihid.,  s.  10  (6),  Sched.  II.,  (10). 
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Industrial,  Provident,  and  Similar  Societies. 


Sect.  2. 

Provisions 
Common 
to  all 
Societies. 

Rules  for 
societies 
taking  land 
for  small 
holdings  or 
allotments. 


Alteration. 


Amendment. 


form  of  any  instrument  necessary  for  carrying  its  purposes  into 
effect  iq). 

Sect.  3. — Provisions  applicable  to  Societies  taking  Land  for  Small 

Holdings  (r). 

22.  The  Board  of  Agriculture  and  Fisheries  has  intimated  (r) 
that  associations  desiring  to  take  land  for  small  holdings  or  allot- 
ments must  include  provisions  to  the  following  effect  in  their 
rules  (r)  : — 

(1)  The  objects  of  the  society  must  include  the  business  of 
creating,  or  promoting  the  creation  of,  small  holdings  or  allotments, 
and  encouraging  their  proper  cultivation,  with  power  to  acquire 
land  for  the  purpose,  to  adapt  any  land  so  acquired  for  small  hold- 
ings or  allotments  by  the  erection  of  buildings  or  otherwise,  and  to 
let  the  land  to  members  of  the  society  to  be  cultivated  by  them  as 
small  holdings  or  allotments. 

(2)  Separate  accounts  must  be  kept  by  the  society  of  all  receipts 
and  expenditure  of  the  society  under  the  rule  relating  to  Small 
Holdings  and  Allotments." 

(3)  The  receipts,  whether  during  the  existence  of  the  society  or 
on  dissolution,  must  be  applicable  only  : — (i.)  For  payment  of  the 
expenses  of  managing  land  acquired,  and  of  repairs  or  improvements 
thereon  ;  (ii.)  for  payment  to  the  society  of  interest  on  all  capital 
expenditure  ;  (iii.)  for  recouping  such  capital  expenditure  ;  (iv.)  for 
forming  a  reserve  fund  not  exceeding  one  year's  annual  value  of 
the  land,  and  available  only  for  any  purpose  authorised  by  this  rule  ; 
(v.)  for  prizes  for  the  encouragement  of  the  proper  cultivation  of 
land ;  (vi.)  for  creating  or  promoting  the  creation  of  small  holdings 
or  allotments  generally.  Nothing  in  this  rule  is  to  prejudice  or 
affect  any  right  or  remedy  of  any  creditor  of  the  society. 

Sect.  4. — Alteration  of  Rides. 

23.  The  rules  must  provide  the  mode  of  altering  or  rescinding 
rules  (s).  The  power  of  altering  rules  is  not  restricted  by  statute. 
The  same  principles  which  apply  to  the  alteration  of  the  rules  of 
building  (t)  and  friendly  (u)  societies  seem  applicable  to  the 
alteration  of  rules  of  industrial  and  provident  societies. 

24.  A  registered  society  amending  any  of  its  rules  must 
forward  to  the  registrar  an  application  for  registration  of  the 
amendment,  accompanied  by  two  copies  of  the  amendment,  signed 
by  three  members  and  the  secretary  (v).    The  registrar,  if  the 

(q)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  10  (5). 

(r)  See  Eeport  of  Chief  Eegistrar,  1907,  pp.  10, 11  ;  and  note  (5),  p.  7,  ante.  As 
to  these  societies,  see  p.  7,  a7ite,  and  title  Small  Holdings  and  Small  Dwell- 
ings. These  provisions  have  also  been  approved  by  the  Chief  Eegistrar  of 
Priendly  Societies. 

(s)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.II.  (3).  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  209 
(specimen  rules). 

{t)  See  title  Building  Societies,  Vol.  III.,  pp.  332  et  seq. 

(n)  See  title  Fiiiendly  Societies,  Vol.  XY.,  pp.  139  et  seq. 

{v)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  10(2). 
As  to  the  effect  of  unregistered  amendments,  see  Be  Londonderry  Equitable 


Part  III. — Rules. 
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amendment  is  in  conformity  with  the  Act  (a),  then  issues  to  the     '"'Ect.  4. 
society  an  acknowledgment  of  registry  (5).    The  acknowledgment  Alteration 
is  conclusive  evidence  of  registry  (c),  but  the  fact  that  an  amend-    of  Rules, 
ment  of  a  rule  has  been  registered  is  not  conclusive  as  to  its  legality  ^ftect  of 
or  validity  (d).    The  duty  of  the  registrar  is  merely  to  consider  acknowiedg- 
whether  the  proposed  amendment  complies  with  the  provisions  of 
the  Act  (e).    If  the  registrar  refuses  to  register  an  amendment  of  a 
rule,  the  proper  remedy  is  by  mandamus  (/).  registrar. 


Part  IV. — Constitution, 

Sect.  1. — Name. 

.  25.  The  name  of  the  society  must  be  set  forth  in  the  rules  (g).     stated  in 

rules. 

26.  No  registered  society  may  use  any  name  or  title  other  Eegistered 
than  its  registered  name.  The  name  must  be  painted  or  affixed  ^^^^  to  be 
legibly  and  conspicuously  on  the  outside  of  every  office  or  place  of  aiways^^"^  ^ 
business  of  the  society,  and  must  also  appear  legibly  on  the  seal, 

and  on  all  notices,  advertisements,  and  other  official  publications  of 
the  society,  and  on  all  bills  of  exchange,  promissory  notes,  indorse- 
ments, cheques,  and  orders  for  money  or  goods,  purporting  to  be 
signed  by  or  on  behalf  of  the  society,  and  in  all  bills  of  parcels, 
invoices,  receipts,  and  letters  of  credit  of  the  society  {h), 

27.  No  registered  society  may  change  its  name  except  by  change lof 
special  resolution,  with  the  approval  in  writing  of  the  registrar  (i).  name. 


Co-o'perative  Society,  [1910]  1  I.  E.  69.  The  expression  amendment  of  rule  " 
includes,  if  necessary,  a  new  rule  and  a  resolution  rescinding  a  rule  (Industrial 
and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  79).  The  amend- 
ment may  be  either  partial  or  complete  (Treas.  Eeg.  1894  (2) ).  For  compulsory 
forms  of  application  to  register  partial  or  complete  amendments,  see  Treas.  Eeg. 
1894  (3),  Forms  B  and  D  respectively.  They  must  be  respectively  accompanied 
by  a  statutory  declaration  in  Form  C.  A  complete  amendment  must  bear  at  the 
beginniug  the  words  "  all  previous  rules  rescinded  "  (Treas.  Eeg.  1894  (2)). 

(a)  56  &  57  Vict.  c.  39. 

(6)  I  hid.,  s.  10(3). 

(c)  Hid. 

\d)  See  Laing  v.  Reed  (1869),  5  Ch.  App.  4,  a  building  society  case,  but  the 
same  principle  seems  applicable. 

(e)  See  R.  v.  Brahrook  (1893),  69  L.  T.  718. 
(/)  lUd. 

(g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
Sched.  II.  (1).    As  to  limitations  on  choice  of  name,  see  p.  9,  ante. 

(7i)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  12. 
See  also  title  Companies,  Yol.  Y.,  p.  301.  Any  officer  of  a  society,  or  any 
person  on  its  bebalf,  contravening  this  provision  is  liable  to  a  fine  not  exceeding 
£50,  and  to  the  holder  of  any  such  bill  of  exchange,  promissory  note,  cheque  or 
order  for  money  or  goods  for  the  amount  thereof  unless  the  same  is  paid  by  the 
society  (Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  66). 

(*)  Ibid.,  ss.  5  (3),  52.  Applications  for  approval  of  registrar  must  be  made  in 
Form  AA,  accompanied  by  a  statutory  declaration  in  Treas.  Eeg.  1894  (30), 
Form  AB. 
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Industrial,  Provident,  and  Similar  Societies. 


Sect.  1. 
Name. 

Effect  of 
change. 


Change  of  name  does  not  affect  any  right  or  obligation  of  the 
society,  or  any  member.  Any  pending  legal  proceedings  may  be 
continued  by  or  against  the  society  notwithstanding  its  new 
name  (k). 

Sect.  2,—SeaL 

28.  Provisions  for  the  custody  and  use  of  the  seal  of  the  society 
must  be  contained  in  the  rules  of  a  registered  society  (Z). 

Sect.  3. — Eegisterecl  Office. 

29.  Every  registered  society  must  have  a  registered  office,  to 
which  all  communications  and  notices  must  be  addressed  (m).  The 
registered  office  must  be  specified  in  the  rules  (n). 

30.  Notice  must  be  sent  within  fourteen  days  to  the  registrar 
of  every  change  in  the  situation  of  the  registered  office  of  a 
society  (o). 

Sect.  4. — Objects, 

31.  The  object  of  a  registered  society  must  be  described  in  the 
rules  (p).  The  objects  of  societies,  capable  of  being  registered 
under  the  Act  (g),  are  the  carrying  on  of  any  industries,  businesses, 
or  trades  specified  in  or  authorised  by  the  rules,  whether  wholesale 
or  retail,  including  dealings  of  any  description  with  land  (?•). 

32.  Where  the  profits  of  a  registered  society  are  under  the 
rules  to  be  applied  "  either  to  increase  the  capital,  reserve  fund,  or 
business  of  the  society,  or  to  any  lawful  purpose,"  a  subscription  to 
a  strike  fund  is  ultra  vires  (s). 

33.  Though  a  registered  society  has  no  express  statutory 
authority  to  take  apprentices,  it  has  an  implied  power  to  do  all 
acts  which  are  directly  incidental  to  the  business  for  which  it  is 
incorporated,  and  on  that  ground  may  take  apprentices  (a). 

Sect.  5. — Government, 

Committee  of  34.  The  rules  of  a  registered  society  must  provide  for  the 
management,  appointment  and  removal  of  a  committee  of  management  and  of 

and  oflncers.  ^ 


Seal. 


Registered 
office. 


Notice  of 
change. 


Objects. 


Strike  fund. 


Apprentices. 


(k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  52. 
(l)  Hid.,  Sched.  IL  (11).    The  registered  name  must  be  legibly  engraved  on 
the  seal  [ibid.,  s.  12) ;  see  p.  13,  ante,  and  title  Companies,  Vol.  Y.,  p.  301. 
(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  11. 
{n)  Ih'id.,  Sched.  II.  (1). 

(o)  I  hid.,  s.  11  ;  Treas.  Peg.  1894  (11),  Form  K 

Ip)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
Sched.  II.  (1). 

(q)  56  &  67  Yict.  c.  39. 

(r)  I  hid.,  s.  4.  See  also  p.  5,  ante.  For  form  of  rules,  see  Encyclopsedia  of 
Forms  and  Precedents,  Yol.  X.,  p.  207. 

(s)  Warhurton  v.  Huddersfield  Industrial  Society,  [1892]  1  Q,.  B.  817,  0.  A., 
a  case  decided  on  the  Industrial  and  Provident  Societies  Act,  1876  (39  &  40 
Yict.  c.  45),  s.  12  (7). 

(a)  Burnley  Eqtdtahle  Co-operative  and  Industrial  Society  v.  Casson,  [1891] 
1  a  B.  75. 
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officers,  and  specify  their  respective  powers  and  remuneration  .  Sect.  5. 
Infants  are  not  eligible  as  members  of  the  committee,  trustees.  Govern 
managers,  or  treasurers  of  a  registered  society  (c).  ment. 


Sect.  6. — Members  and  their  Rights  and  Liabilities. 
Sub-Sect.  1. — Membership. 


Infants. 


35.  The  rules  of  a  registered   society  must  regulate  the  General 
admission  of  members  (<:Z).    There  are  no  statutory  formalities  for  regulations, 
joining  a  society,  and  no  statutory  restriction  limiting  the  number 

of  members,  but  no  member  other  than  a  registered  society  may 
have  or  claim  any  interest  in  the  shares  of  the  society  exceeding 
36200  (e).  Any  other  body  corporate  may,  if  its  regulations  permit, 
hold  shares  by  its  corporate  name  in  a  registered  society  (/). 

36.  An  infant  above  sixteen  years  of  age  may,  subject  to  a  infants, 
contrary  provision  in  the  rules,  be  a  member  of  a  registered 
society,  and  may  generally  enjoy  the  rights  of  an  adult  member, 

and  execute  and  give  all  necessary  instruments  and  acquittances  (g), 
but  he  is  not  eligible  as  an  officer  (h), 

A  contract  by  an  infant  member  of  a  co-operative  land  society 
for  the  purchase  of  an  allotment  from  the  society  is  voidable,  not 
void,  and  maybe  ratified  by  the  infant  on  his  attaining  majority  (i). 

37.  The  register  of  list  of  members  or  shares  kept  by  any  Register  of 
society  is  prima  facie  evidence  of — (1)  the  names,  addresses  and  members, 
occupations  of  the  members  and  the  number  of  shares  held  by 

each  member,  the  numbers  of  such  shares,  if  numbered,  and  the 
amount  paid  or  agreed  to  be  considered  as  paid  on  them  ;  (2)  the 
date  of  entry  on  the  register  in  proof  of  membership ;  and  (3)  the 
date  of  cesser  of  membership  (k), 

Sub-Sect.  2. — Inspection  of  Books. 

38.  Any  member  or  person  having  an  interest  in  the  funds  of  inspection 
a  registered  society  may  inspect  his  own  account  and  the  books  ^0°^^- 
containing  the  names  of  the  members  at  all  reasonable  hours.  The 


(6)  Industrial  and  Provident  Societies  Act,  1893  (06  &  57  Vict.  c.  39), 
Scied.  II.  (4) ;  Encyclopsedia  of  Forms  and  Precedents,  Vol.  X.,  p.  209.  The 
term  "committee"  means  tlie  committee  of  management  or  other  directing 
body  of  the  society,  and  the  term  "  ofiBcer  "  extends  to  any  treasurer,  secretary, 
member  of  committee,  manager,  or  servant  other  than  a  servant  appointed  by 
the  committee  (Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict. 
c.  39),  s.  79).  As  to  the  powers  and  duties  of  the  committee  and  officers,  see 
p.  24,  post. 

(c)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  32. 

{d)  Ihid.,  Sched.  II.  (2).  See  Encyclopaedia  of  Forms  and  Precedents,  Yol.  X., 
p.  208  (4).  As  to  the  effect  of  membership  on  qualification  for  municipal 
office,  see  title  Local  Government. 

(e)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s  4  (a). 

(/)  lUd.,  s.  42.    See  also  ihid.,  s.  38  (1)  (c),  (2). 

[g)  Ihid.,  s.  32. 

{h)  Ihid.    See  supra. 

\i)  Whittingham  v.  Murdy  (1889),  60  L.  T.  956.  As  to  contracts  of  infants 
generally,  see  title  Infants  and  Children,  pp.  61,  63  et  seq.,  post. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  34. 
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to  inspect 
books. 


Security  for 
costs. 


Supply  of 
copies. 


Sect.  6.     time  and  manner  of  inspection  may  be  regulated  by  the  general 
Members    meetings  of  the  society  (Z).    The  inspection  of  any  other  books 
and  their    may  be  authorised  by  rules  registered  after  the  12th  September, 
Rights  and  1393^  but  not  so  as  to  permit  the  inspection,  by  any  person  other 
Liabilities.   ^Yia^n  an  officer  or  person  specially  authorised  by  a  resolution  of  the 
society,  of  the  loan  or  deposit  account  of  any  other  member 
without  his  written  consent  (m).    Save  as  above  mentioned,  no 
person  has  any  right  to  inspect  the  books  of  a  registered  society, 
notwithstanding  anything  in  the  rules  (n). 

Appointment  39.  The  registrar  may,  on  the  application  of  ten  members  of  a 
?!  registered  society,  who  have  been  members  for  not  less  than  twelve 

" months,  appoint  an  accountant  or  actuary  to  inspect  the  books  of 
the  society  and  make  a  report  to  him  (0).  The  applicants  must  give 
security  for  the  costs  of  the  inspection,  but  the  registrar  may  direct 
payment  by  the  applicants,  or  the  society,  or  the  members  or 
officers,  past  or  present  (p).  The  person  appointed  may  make 
copies  or  extracts  from  the  books,  and  the  registrar  must  com- 
municate the  results  of  the  inspection  to  the  applicants  and  the 
society  (g). 

Sub-Sect.  3. — Supply  of  Copies  of  Bales  and  Returns, 

40.  Any  person  is  entitled  on  demand  and  on  payment  of  a 
sum  not  exceeding  Is.  to  a  copy  of  the  rules  of  a  registered 
society  (?')?  and  every  member  or  person  interested  in  the  funds 
of  a  registered  society  is  entitled,  on  application  to  be  supplied 
gratuitously  with  a  copy  of  the  last  annual  return  of  the  society  (s). 

Sub-Sect.  4. — Transfer  and  Withdrawal  of  Shares. 

41.  The  rules  of  a  registered  society  should  provide  as  to  the 
transfer  or  withdrawal,  and  for  the  form  of  transfer  and  the  mode 
of  withdrawal,  of  shares  or  any  of  them,  and  for  payment  of  the 
balance  due  thereon  on  withdrawal  (t). 

Sub-Sect.  5. — Lunacy  and  Bankruptcy. 

42.  Where  a  member  or  person  claiming  through  a  member 
of  a  society,  whether  registered  or  not,  is  insane,  and  there  is  no 

(l)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  17  (2). 

(m)  Ibid.,  s.  17  (3). 
{n)  Ibid.,  s.  17  (1). 

(0)  Ibid.,  s.  18  (1).  For  form  of  application,  see  Encyclopaedia  of  Porms  and 
Precedents,  Yol.  X.,  p.  218  ;  Treas.  Eeg.  1894  (12),  Porm  L. 

{p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  18  (2). 

(q)  Ibid.,  s.  18  (3),  (4). 

(r)  Ibid.,  s.  10  (4).  Delivery  of  untrue  rules  is  a  statutory  offence,  punishable 
by  a  fine  not  exceeding  £5  {ibid.,  ss.  67,  68). 

(s)  Ibid.,  8.  15.  Falsification  of  a  return  is  a  statutory  offence  punishable  by 
a  fine  not  exceeding  £50  {ibid.,  s.  65  ;  see  also  ibid.,  s.  62  (3)  ).  Por  non- 
delivery, the  fine  is  up  to  £5  {ibid.,  ss.  62  (1),  68). 

U)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
Sched.  II.  (7).  See  Encyclopaedia  of  Forms  and  Precedents,  Yol.  X.,  pp.  212, 
214.  As  to  the  effect  of  withdrawals,  see  Be  United  Service  Share  Purchase 
Society,  Ltd.,  [1909]  2  Ch.  526.    As  to  forged  transfers,  see  Forged  Transfers 


Transfer  and 
withdrawal 
of  shares. 


Lunacy. 
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committee  or  trustee  of  his  property,  the  committee  of  the  society     ^^ct.  6. 
may,  at  their  discretion,  pay  the  amount  of  the  shares,  loans,  and  Members 
deposits,  not  exceeding  ilOO,  belonging  to  such  member  or  person,     and  their 
to  any  person  whom  they  may  deem  proper  to  receive  them  on  ^"^^ 
behalf  of  the  lunatic.    The  receipt  of  the  payee  is  a  good  discharge  LiQ-^^ilities. 
to  the  society  (a).    But  a  mere  book  entry  transferring  money 
belonging  to  a  lunatic  member  to  his  wife's  account  in  the  same 
society  is  not  such  a  payment  as  will  relieve  the  society  from  a 
claim,  of  which  it  had  notice  prior  to  the  transfer,  by  guardians 
for  reimbursement  in   respect  of    the  lunatic's  maintenance. 
Probably  even  actual  payment  in  such  circumstances  would  not 
protect  the  society  against  such  a  claim  (h). 

43.  The  rules  of  a  registered  society  must  provide  for  the  Bankruptcy, 
transfer  or  payment  of  the  property  or  moneys  of  a  bankrupt 
member  to  the  trustee  of  his  property  (c). 

Sub-Sect.  6. — Nomination. 

44.  A  member  of  a  registered  society  of  sixteen  years  of  age  Of  sums  not 
and  upwards  may  dispose  by  nomination  of  sums,  not  exceeding  1^^^^^^^^° 
£100  at  the  date  of  the  nomination  (d),  credited  to  him  in  the  books 

of  the  society  (<?). 

The  nomination  must  be  in  writing  (/),  or  in  print  (^),  and  Form, 
signed  by  the  nominator  {h).  Signature  by  mark  is  probably 
insufficient  (i).  It  must  be  delivered  at  or  sent  to  the  registered 
office  of  the  society  (k),  and  recorded  by  the  society  (I)  during  the 
life  of  the  nominator  (in),  or  made  in  a  book  kept  at  the  office  (n) . 
A  will  may  operate  as  a  nomination  if  the  original  document  is  By  will, 
left  in  the  custody  of  the  office,  but  the  mere  production  of  the 
will  or  probate  is  not  sufficient  (o). 

Acts,  1891  (54  &  55  Vict.  c.  43),  s.  3  ;  1892  (55  &  56  Vict.  c.  36);  and  title 
Companies,  Vol.  V.,  pp.  195,  358,  698. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  ss.  29,  30. 

(b)  Gloucester  Union  v.  Gloucester  Co-operative  and  Industrial  Society,  Ltd. 
(1907),  71  J.  P.  169,  0.  A.;  compare  Cardiff  Union  v.  Bank  and  Neels  (1908), 
72  J.  P.  319. 

(c)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.  II.  (9) ;  Encyclopsedia  of  Porms  and  Precedents,  Vol.  X.,  p.  216. 

{d)  Griffiths  v.  Eccles  Provident  Industrial  Co-operative  Society,  Ltd.  (1911),  27 
T.  L.  E.  375,  0.  A. ;  In  the  Goods  of  Baxter,  [1903]  R  12. 

(e)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1). 
Eor  form  of  nomination,  compare  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  VT.,  p.  69.  See  also  generally,  as  to  nominations,  title  Friendly 
Societies,  Vol.  XV.,  pp.  152  et  seq. 

(/)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  25(1). 

ig)  See  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  20. 
{h)  See  Wright  v.  Darkhouse  Friendly  Society  (1890),  Diprose  and  Gammon, 
407. 

{i)  See  Morton  v.  French,  [1908]  S.  0.  171. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1). 
[l)  Ihid.,  s.  25  (3) ;  Treas.  Peg.  1894  (13). 

(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1). 
See  Fielding  and  Lord  v.  Rochdale  EquitaUe  Pioneers  Society  (1892),  92  L.  T.  Jo. 
431. 

{n)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1). 
(o)  See  Fielding  and  Lord  v.  Rochdale  Equitable  Pioneers  Society,  supra. 
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Industrial,  Provident,  and  Similar  Societies. 


Sect.  6. 
Members 
and  their 
Rights  and 
Liabilities. 

Who  can  be 
nominee. 

What  can  be 
nominated. 


Revocation  or 
variation  of 
nomination. 


Entries  in 

society's 

books. 


Transfer  or 
payment. 


Rival  claims. 


45.  Any  person  may  be  a  nominee  except  an  officer  or  servant 
of  the  society,  who  can  be  the  nominee  only  when  he  or  she  is  the 
husband,  wife,  father,  mother,  child,  brother,  sister,  nephew,  or 
niece  of  the  nominator  (p).  A  nomination  may  be  made  to  more 
than  one  nominee  {q), 

46.  The  property  capable  of  being  nominated  is  the  property  of 
a  member  in  the  society,  or  so  much  as  is  specified  in  the  nomina- 
tion, and  may  consist  of  shares,  loans,  or  deposits,  up  to  dSlOO 
sterling  (r). 

47.  A  nomination  may  be  revoked  or  varied  by  a  document 
under  the  hand  of  the  nominator  delivered,  sent,  or  made  in  the 
same  way  as  a  nomination  (s) .  But  a  nomination  is  not  revoc- 
able or  variable  by  will  or  codicil  (^),  nor  is  there  any  statutory 
provision,  as  in  the  case  of  friendly  societies,  by  which  marriage 
operates  as  a  revocation  {a), 

48.  The  names  of  persons  nominated,  and  details  of  revocations 
and  variations,  must  be  regularly  entered  by  the  society  in  a  book. 
Property  comprised  in  a  nomination  is  payable  or  transferable  to 
the  nominees,  even  if  the  rules  of  the  society  declare  the  shares  to 
be  generally  not  transferable  (&). 

49.  On  proof  of  the  death  of  a  nominator,  the  committee  of 
the  society  is  bound  to  transfer  or  pay  over  the  value  of  the  pro- 
perty comprised  in  the  nomination.  But  transference  of  shares  is 
not  allowed  to  raise  the  share  capital  of  any  nominee  to  a  sum 
exceeding  £200.  Any  surplus  in  such  circumstances  is  paid  to  the 
nominee  (c). 

A  simple  method  of  dealing  with  rival  claims  to  moneys  stand- 
ing to  the  credit  of  a  deceased  member  is  to  institute  interpleader 
proceedings  {d). 


{p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1). 

Ig)  lUd.    Compare  title  Friendly  Societies,  Vol.  XV.,  p.  153. 

(r)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1), 
which  does  not  limit  the  amount  payable  on  the  death  of  a  member,  but 
only  the  sum  payable  by  nomination.  If  the  amount  is  over  £100,  a  nomination 
even  of  part  is  invalid  {Barnes  v.  St.  Crispin  Productive  Society  (1901),  Eeport 
of  Chief  Eegistrar,  p.  23).  The  time  at  which  the  limit  of  the  amount  is  to  be 
taken  is  the  date  of  nomination,  not  of  the  nominator's  death  {Griffiths  v.  Eccles 
Provident  Industrial  Co-operative  Society,  Ltd.  (1911),  27  T.  L.  E.  375,  C.  A.). 

{s)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  25  (2). 

{t)  Ibid.  Compare  title  Friendly  Societies,  Vol.  XY.,  p.  153.  Fondas  of 
revocation  or  variation  may  be  adapted  from  the  friendly  society  forms  in 
the  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  69. 

(a)  Compare  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  56  (5). 

(b)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  25  (3). 

(c)  /  hid.,  8.  26  (1).  As  to  the  evidence  the  committee  requires  before  payment, 
if  the  estate  of  the  member  exceeds  £80,  see  title  Executors  and  Adminis- 
trators, Vol.  XIY,  p.  192.  As  to  payment  of  estate  duty  on  property  which 
passes  under  a  nomination,  or  without  probate  or  letters  of  administration,  see 
Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  28  ;  titles 
Estate  and  Other  Death  Duties,  Vol.  XIII.,  p.  201 ;  Executors  and 
Administrators,  Vol.  XIY.,  p.  192;  Friendly  Societies,  Vol.  XY.,  p.  152. 

(c^)  Jessop  V.  Iluddersfield  Industrial  Society  (1899),  80  L.  T.  598.  As  to 
interpleader  generally,  see  title  Interpleader,  pp.  576  et  seq.,post. 
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Sub-Sect.  7. — Testacy  and  Intestacy. 

50.  The  rules  of  a  registered  society  must  provide  for  the 
claims  of  deceased  members  being  settled  (e). 

51.  If  any  member  of  a  registered  society  dies  testate  without 
having  made  a  nomination  then  subsisting,  the  ordinary  rules  of 
law  apply,  and  the  moneys  due  to  him  from  the  society  are  payable 
to  his  executor. 

52.  If,  however,  a  member  entitled  to  property  in  a  registered 
society,  not  exceeding  in  the  whole  iOlOO,  dies  intestate,  and  without 
having  made  a  nomination  then  subsisting,  the  committee  may 
either  pay  over  the  money  to  his  administrator  (/),  or  may  dis- 
tribute the  same  among  such  persons  as  appear  to  them  entitled  {g). 

Sub-Sect.  8. — Liahilities, 

53.  The  creditors  of  a  registered  industrial  and  provident 
society  must  look  to  the  society  for  payment  of  their  debts  and 
not  to  the  individual  members  Qi). 

54.  An  unregistered  society  has  no  existence  in  law  apart  from 
its  members  {%),  and  therefore,  applying  the  doctrine  of  principal 
and  agent,  it  would  appear  that  as  regards  liability  to  outside 
creditors  the  individual  members  are  personally  liable  for  all 
ordinary  debts  properly  incurred  by  the  directors  or  trustees  for 
the  ordinary  purposes  of  the  society  while  they  remain  members  {k). 

55.  Though  in  certain  circumstances  a  registered  society  is  income  tax. 
not  chargeable  under  Schedules  C  and  D  of  the  Income  Tax  Acts  (Z), 

no  member  of  or  person  employed  by  the  society  is  exempt  from 
any  assessment  to  such  duties  to  which  he  would  otherwise  be 
liable  (m). 


Sect.  6. 

Members 
and  their 
Rights  and 
Liabilities. 

Settlement 
of  claims. 

Testacy 
without 
nomination.' 

Intestacy 
without 
nomination. 


Creditors 
must  look  to 
society. 


Unless 
society  is 
unregistered. 


(e)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.  II.  (9).  See  Encyclopsedia  of  Forms  and  Precedents,  Vol.  X.,  pp.  215,  216. 

(/)  See  Escritt  v.  Todmorden  Co-operative  Society,  [1896]  1  Q.  B.  461. 

Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  27  (1). 
See  Symington'' s  Executor  v.  Galashiels  Co-operative  Store  Co.,  Ltd.  (1894), 
21  E.  (Ct.  of  Sess.)  371 ;  and  title  Peiendly  Societies,  Vol.  XV.,  p.  151.  As  to 
evidence  required  before  payment,  see  note  (c),  p.  18,  ante.  As  to  the  property  of 
illegitimates,  see  title  Executors  and  Administrators,  Vol.  XIV.,  p.  192. 

{%)  Re  Sheffield,  and  South  Yorkshire  Permanent  Building  Society  (1889),  22 
Q.  B.  D.  410,  per  Cave,  J.,  at  p.  476.  See  also  Burton  v.  Tannahill  (1856),  5 
E.  &  B.  797.  Compare  Myers  v.  Baivson  (1860),  5  H.  &  N.  99,  decided  prior  to 
the  Industrial  and  Provident  Societies  Act,  1862  (25  &  26  Vict.  c.  87),  which  incor- 
porated societies  registered  under  that  Act.  As  to  the  liability  of  members  on 
a  winding-up,  see  ^.  35,  post ;  Be  United  Service  Share  Purchase  Society,  Ltd., 
[1909]  2  Ch.  526. 

(^)  See  Be  Kent  Benefit  Building  Society  (1861),  1  Drew.  &  Sm.  417. 

{h)  See  Murray  v.  Scott,  Agnew  v.  Murray,  Brimelow  v.  Murray  (1884),  9 
App.  Cas,  519,  546 — 548  ;  Be  West  London  and  General  Permanent  Benefit 
Building  Society,  [1894]  2  Ch.  352 ;  B.  v.  Tankard,  [1894]  1  Q.  B.  548 ;  and 
title  Building  Societies,  Vol.  III.,  p.  352.  The  status  of  unregistered 
societies  is  difficult  to  define;  see  title  Priendly  Societies,  Vol.  XV.,  p.  127. 

{I)  See  p.  27,  yost,  and  title  Income  Tax,  Vol.  XVI.,  p.  641. 

[m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  24. 

c  2 
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Part  V. — Property  and  Funds. 

Sect.  1. — Property, 
Sub-Sect.  1. — Poiuers  to  hold  and  dispose  of  Land, 

56.  A  registered  society  may,  if  the  rules  do  not  direct  other- 
wise, hold,  purchase,  or  take  on  lease  in  its  own  name  any  land  (n). 
It  may  also  sell,  exchange,  mortgage,  lease,  or  build  upon  the  same, 
or  grant  bonds  and  dispositions  on  security  or  other  heritable 
securities  over  the  same,  with  power  to  alter  and  pull  down 
buildings  and  again  rebuild.  Purchasers,  assignees,  mortgagees, 
tenants,  or  bondholders  are  not  bound  to  inquire  as  to  the  authority 
for  any  disposition  by  the  society,  and  the  receipt  of  the  society  is  a 
good  discharge  (o). 

57.  Where  the  rules  of  a  registered  society  provide  that  the 
tenants  of  land  of  the  society  shall  be  charged  a  fair  and  usual  rent 
for  their  occupation,  a  tenant  is  not  entitled  to  have  a  fixed  rent^ 
but  the  rent  may  be  varied  from  time  to  time  (p), 

Sub-Sect.  2. — Copyholds. 

58.  Where  a  registered  society  is  entitled  in  equity  to  copy- 
holds or  customary  freeholds  either  absolutely  or  by  way  of 
mortgage,  the  society  may  require  the  lord  of  the  manor  to  admit 
as  tenants  not  more  than  three  persons  on  payment  of  the  fines 
payable  on  the  admission  of  a  single  tenant.  Alternatively  the 
lord  of  the  manor  may  admit  the  society  as  tenant  on  payment  of 
a  special  fine  agreed  upon  {q). 

Sect.  2. — Borroiving  Powers  and  Deposits, 

59.  The  rules  of  a  registered  society  must  provide  whether 
the  society  may  contract  loans  or  receive  money  on  deposit  from 
members  or  others,  and,  if  so,  under  what  conditions,  on  what 
security,  and  to  what  limits  of  amount  (7'). 

The  debentures  of  a  registered  society,  charging  the  society's 
personal  chattels  with  the  payment  of  money,  are  not  exempted 
from  the  operation  of  the  Bills  of  Sale  Acts,  1878  (s)  and  1882  {t). 


[n)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  36. 
This  would  not,  it  seems,  render  a  devise  of  land  to  a  registered  society  valid, 
see  Re  Amos.  Carrier  v.  Price,  [1891]  3  Ch.  159,  which  was  decided  upon  a 
similar  provision  in  the  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31),  s.  7.  "Land" 
includes  hereditaments  and  chattels  real  of  whatever  description  (Industrial  and 
Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  79). 

(0)  Ihid.,  s.  36. 

(p)  Tenant  Co-operators,  Ltd.  v.  James  (1902),  18  T.  L.E.  237. 

Iq)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  37.. 
Compare  Building  Societies  Act,  1874  (37  &  38  Yict.  c.  42),  s.  28,  and  Friendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  48.  As  to  admittance,  see  title 
Copyholds,  Yol.  YIII.,  pp.  89  et  seq. 

(r)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),. 
Sched.  II.  (6).  See  Encyclopaedia  of  Porms  and  Precedents,  Yol.  X.,  p.  211. 
As  to  conditions  of  banking  by  registered  societies,  see  further,  p.  4,  ante. 

(5)  41  &  42  Yict.  c.  31. 

{t)  45  &  46  Yict.  c.  43 ;  Great  Noiihern  Hail  Co.  v.  Coal  Co-operative  Society, 
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Sect.  3. 

Invest- 
ments. 

Investment 
of  capital 

Scope. 


Sect.  3. — Investments, 

60.  The  rules  of  registered  societies  must  provide  whether  and 
by  what  authority  and  in  what  manner  any  part  of  the  capital  may 
be  invested  {u). 

If  the  rules  do  not  otherwise  direct,  investment  is  permitted  (1)  in 
authorised  trustee  securities  ;  (2)  in  or  upon  any  mortgage,  bond, 
debenture,  debenture  stock,  corporation  stock,  annuity,  rentcharge, 
rent,  or  other  security  (not  being  securities  payable  to  bearer) 
authorised  by  any  Act  of  Parliament,  passed  or  to  be  passed,  of  any 
local  authority  {x),  and  (3)  in  the  shares  or  on  the  security  of  any 
other  society  registered  or  deemed  to  be  registered  under  the  Act  (a), 
the  Building  Societies  Acts  (5),  or  of  any  company  registered  under 
the  Companies  Acts  or  incorporated  by  Act  of  Parliament  or  by 
charter  (c).  But  no  investment  may  be  made  in  the  shares  of  a 
society  or  company  with  unlimited  liability  (cl), 

61.  Investments  made  before  the  passing  of  the  Act  (e),  which  investments 
would  have  been  valid  if  the  Act  had  been  in  force,  were  confirmed  ^^^^^ 

and  ratified  by  the  Act  (/). 

62.  A  society  which  is  not  chargeable  with  income  tax  under  investment  in 
the  Act  {(j)  may  invest  its  capital  and  funds,  or  any  part  thereof,  to  savings  bank, 
any  amount  in  any  savings  bank  certified  under  the  Trustee  Savings 

Banks  Act,  1863  (/i),  or  in  a  post  office  savings  bank  (i). 


Proxy  in 
respect  of 
investments. 


63.  A  registered  society  which  has  invested  any  part  of  its 
capital  in  the  shares  or  on  the  security  of  any  other  body  corporate 
may  appoint  as  its  proxy  any  one  of  its  members,  who  can  act  for  all 
purposes  except  for  the  transfer  of  the  shares  or  the  giving  receipts 
for  dividends  thereon  (k). 

64.  The  registrar  may  direct  a  transfer  of  stock,  transferable  Transfer  of 
at  the  Bank  of  England  or  Ireland,  which  is  vested  in  a  trustee  of  ^^t^hi^name 
a  registered  society,  either  jointly  with  another  or  others  or  solely,  of  "trustee, 
when  such  trustee  is  abroad,  bankrupt,  lunatic,  or  dead,  or  when 


[18961  1  Ch.  187.  See  titles  Bills  of  Sale,  Vol.  III.,  p.  19;  Companies, 
Vol.  v.,  p.  365,  note  (6). 

{u)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  38  (1),  Sched.  II.  (12).  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X., 
p.  216.    Compare  title  Friendly  Societies,  Vol.  XV.,  p.  167. 

{x)  As  defined  by  the  Local  Loans  Act,  1875  (38  &  39  Vict.  c.  83),  s.  34. 

(a)  56  &  57  Vict.  c.  39. 

(&)  See  title  Building  Societies,  Vol.  III.,  pp.  321  et  seg-. 
(c)  See  title  Companies,  Vol.  V.,  pp.  33  et  seq.,  674,  744. 

{d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
e.  38  (1),  (2). 

(e)  56  &  57  Vict.  c.  39. 
(/)  Ibid.,  s.  38  (3). 
Ig)  Ibid.,  s.  24. 
{h)  26  &  27  Vict.  c.  87. 

(^)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  39. 
See  title  Bankees  and  Banking,  Vol.  I.,  pp.  571 — 580. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (53  &  57  Vict.  c.  39),  s.  41  ; 
compare  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  68,  and  title 
Companies,  Vol.  V.,  p.  258. 
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Sect.  3. 
Invest- 
ments. 


Advances  to 
members. 


Eeceipt  in 
lieu  of 

reconveyance. 


Satisfaction 
of  registered 
mortgage 
or  mortgage 
of  copyholds. 


Land 

Transfer 

Eules. 


he  has  been  removed  from  the  office  of  trustee,  or  when  it  is 
unknown  whether  he  is  living  or  dead  (I). 

Sect.  4. — Loans  and  Mortgages. 

65.  The  rules  of  a  registered  society  may  provide  for  advances 
of  money  to  members  on  the  security  of  real  or  personal  property, 
or,  in  the  case  of  a  society  registered  to  carry  on  banking  business, 
in  any  manner  customary  in  the  conduct  of  such  business  {m). 

Where  a  member  mortgages  property  to  a  society  to  secure 
moneys  payable  by  him  under  the  rules,  and  "other  moneys 
becoming  due  from  the  mortgagor  to  the  society,"  the  words  "  other 
moneys  "  do  not  include  moneys  embezzled  by  the  mortgagor  when 
acting  as  secretary  of  the  society 

66.  On  payment  of  moneys  secured  to  a  registered  society  by 
mortgage,  no  reconveyance  is  necessary  if  a  receipt  in  the  statutory 
form  (o),  or  in  any  form  specified  in  the  rules,  signed  by  two 
members  of  the  committee,  and  countersigned  by  the  secretary,  is 
indorsed  on  the  mortgage 

67.  Where  a  mortgage  is  registered  under  any  Act  for  the 
registration  of  deeds  or  titles  (a)  or  comprises  copyholds  and  is 
entered  on  any  court  rolls,  the  registrar  under  such  Act,  or  steward 
of  the  manor,  must,  on  production  of  the  statutory  receipt,  verified 
by  oath  or  statutory  declaration,  enter  satisfaction  of  the  mortgage 
on  the  register  or  on  the  court  rolls,  and  grant  a  certificate,  either 
upon  the  mortgage  or  assurance,  or  separately,  to  the  like  effect. 
The  certificate  is  receivable  as  evidence  (h). 

In  order  to  enable  a  society  to  retain  a  mortgage  of  registered 
land  for  the  purpose  of  indorsing  the  statutory  receipt,  the  original 
mortgage  will  be  delivered  to  it  after  registration  upon  delivery  at 
the  Land  Eegistry  of  a  verified  copy  (c).   The  original  mortgage  w411 

(?)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  31  (1), 
(2),  (3).  For  forms  of  application  to  the  registrar  to  order  a  transfer  of  stock  to 
new  trustees,  and  of  statutory  declaration  verifying  such,  application,  see  Treas. 
Eeg.  1894  (14)— (17). 

(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  40. 
See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  216. 

(n)  Bailes  v.  Sunderland  Equitable  Industrial  Society,  Ltd.  (1886),  55  L.  T.  808. 

(o)  Industrial  and  Provident  Societies  Act,  1893  (56_  &  57  Vict.  c.  39), 
Sched.  III.,  Form  A.  The  receipt  is  termed  a  "  vacating  receipt."  As  to 
reconveyances  in  general,  see  title  Mortgage. 

[f)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  43  (1). 
The  similar  section  in  the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  s.  42, 
has  received  judicial  interpretation  on  several  occasions  ;  see  titles  Building 
Societies,  Vol.  IIL,  pp.  370 — 372  ;  Friendly  Societies,  Vol.  XV.,  pp.  166, 167. 
As  to  the  discharge  of  mortgages  in  Scotland,  see  Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  44.  If  a  registered  society  is  in 
liquidation,  the  statutory  receipt  will  be  signed  by  the  liquidator  {ibid.,  s.  45). 

(a)  As  to  registration  of  deeds  and  of  title  generally,  see  title  Eeal  Property 
AND  Chattels  Eeal. 

{}>)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.43  (2). 
The  fee  for  entry  and  certificate  is  2.s.  6(/.  [ibid.).  Compare  title  Friendly 
Societies,  Vol.  XV.,  p.  167. 

(c)  Land  Transfer  Eules,  1903,  r.  121  ;  Statutory  Eules  and  Orders  Eevised, 
Vol.  VII.,  Land  (Eegistration)  England,  pp.  33  et  seq. 
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be  thenceforth  treated  as  the  certificate  of  charge,  and  must  be  Bect.  4. 

indorsed  with  notes  of  the  various  deahngs,  and  on  discharge  will  Loans  and 

be  delivered  up  and  retained  in  the  Land  Eegistry  (d).  Mortgages. 

On  payment  of  all  moneys  intended  to  be  secured  by  any  mort-  instrument 

gage  or  charge  in  favour  of  any  industrial  and  provident  society,  of  discharge, 
registered  or  unregistered,  an  instrument  of  discharge  in  the  official 
form  duly  executed  has  the  same  effect  as  a  receipt  indorsed  (e). 

68.  Apparently  the  usual  stamp  duty  is  payable  on  statutory  stamp  duty, 
receipts  in  England  and  Ireland,  but  not  in  Scotland  (/). 


Part  VI. — ^The  Society  as  a  Going  Concern. 

Sect.  1. — Meetings, 
Sub-Sect.  1. — In  General. 

69.  The  mode  of  holding  meetings,  and  the  scale  and  right  Mode  of 
of  voting,  are  matters  to  be  provided  for  in  the  rules  of  a  registered  holding, 
society  (^). 

70.  Members  may  vote  by  proxy  at  meetings  if  the  rules  so  Voting, 
admit  Qi),  but  no  such  right  exists  at  common  law  {i). 

Stjb-Sect.  2. — Special  Resolutions. 

71.  For  the  purposes  of  the  Act  (j)  a  special  resolution  is  one  ^^g^^j^^^.^ 
which  has  been  (1)  passed  by  a  majority  of  not  less  than  three-  ^ 
fourths  of  the  votes  of  those  members  of  a  registered  society  who 
(being  entitled  to  vote  under  the  rules)  vote  in  person  or  by  proxy 

(if  the  rules  so  admit)  at  a  general  meeting  of  which  notice 
specifying  the  intention  to  propose  the  resolution  has  been  duly 
given  according  to  the  rules  (/c),  and  (2)  confirmed  by  a  majority 
of  those  members  who  (being  entitled  under  the  rules  to  vote) 
vote  in  person  or  by  proxy  (if  the  rules  so  admit)  at  a  subsequent 
general  meeting  of  which  due  notice  has  been  given,  and  which 
must  be  held  not  less  than  fourteen  days  nor  more  than  one 
month  after  the  general  meeting  at  which  the  resolution  was 
first  passed  (Z). 

{d)  Land  Transfer  Eules,  1903,  r.  122, 
(c)  lUd.,  r.  167. 

(/)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
ss.  44  (5),  45.  Compare  titles  Building  Societies,  Vol.  III.,  p.  372  ;  Eriendly 
Societies,  Vol.  XY.,  p.  161.  As  to  the  discharge  of  mortgages  and  the  stamp 
duty  thereon,  see  title  Mortgage. 

{g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.  II.  (3).  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  pp.  208, 
209.  The  expression  "meeting"  for  the  purpose  of  the  Act  includes,  where 
the  rules  of  the  society  allow,  a  meeting  of  delegates  appointed  by  members 
(Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  79). 

[h)  Hid.,  s.  51  (a),  (b). 

(t)  See  Harhen  v.  Phillips  (1883),  23  Ch.  D.  14,  C.  A.,  per  BoWEN,  L.J.,  at 
p.  35  ;  and  title  Companies,  Vol.  V.,  p.  258. 
(./)  56  &  57  Vict.  c.  39. 
{k)  Ihid.,  s.  51  (a). 
(0  Ihid.,  s.  51(b). 
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At  either  of  the  meetings  mentioned  above,  a  declaration  by  the 
chairman  that  the  resolution  has  been  carried  is  conclusive  evidence 
of  the  fact  (m), 

72.  A  copy  of  every  special  resolution,  signed  by  the  chairman 
of  the  meeting  at  which  the  resolution  was  confirmed,  and  counter- 
signed by  the  secretary  of  the  society,  must  be  sent  to  the  Central 
Office  (n)  and  there  registered.  Until  registration  it  is  inopera- 
tive (o). 

Sub-Sect.  3. — Special  Meetings, 

73.  The  registrar  may,  on  the  application  of  one-tenth  of  the 
members  of  a  registered  society,  or  of  100  members  if  there  are 
more  than  1000,  call  a  special  meeting  of  the  society  {p).  The 
application  must  be  supported  by  evidence  showing  that  the 
applicants  have  good  reason  for  requiring  such  meeting  to  be 
called  and  are  not  actuated  by  malice,  and  such  notice  must  be 
given  to  the  society  as  the  registrar  may  direct  {q).  The  applicants 
may  be  required  to  give  security  for  the  costs  of  the  proposed 
meeting  (r).  The  registrar  may  direct  the  payment  of  the  costs 
of  and  incidental  to  such  meeting  by  the  applicants,  the  society, 
the  officers  or  members,  or  former  officers  or  members  (s).  He 
may  also  determine  the  time  and  place  of  the  meeting  and  the 
matters  to  be  discussed.  A  special  meeting  has  all  the  powers  of 
a  meeting  called  under  the  rules,  and  may  appoint  its  own 
chairman,  any  rule  of  the  society  to  the  contrary  notwith- 
standing {t).  The  chairman  of  the  special  meeting  must  report,  to 
the  registrar  (a). 

Sect.  2. — Administration, 
Stjb-Sect.  1. — Committee  and  Officers. 

74.  The  committee  of  management  are  usually  entrusted  under 
the  rules,  which  must  set  out  the  powers  of  that  committee  and  of 
the  officers  (&),  with  the  conduct  of  the  business  and  affairs  of  the 
society,  the  settling  of  payments  for  work  or  service  done  on 
account  of  the  society,  and  the  choice,  appointment,  and  removal  of 
employees,  subject  to  any  directions  given  by  the  society  in  general 
meeting  (c). 


(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  51. 
{7t)  See  p.  8,  ante. 

(o)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  56 ; 
Treas.  Peg.  1894  (35),  (36). 

{p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  50  (1)  (b).  The  notice  of  a  special  meeting  must  be  in  Form  Z,  Treas. 
Reg.  1894  (28). 

{q)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  50  (2). 

(r)  Ihid.,  s.  50  (3). 
(s)  lUd.,  s.  50  (4). 
{t)  Ihid.,  s.  50  (6). 
(a)  Treas.  Peg.  1894  (29),  Form  ZA. 

(6)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.  II.  (4). 

(c)  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  210.    As  to  the 
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75.  All  payments  or  transfers  made  by  the  committee  of  a  ^^ect.  2. 
registered  society,  acting  within  their  statutory  powers,  are  valid  as  Adminis- 
against  any  demand  made  upon  the  committee  or  society  by  any  tration. 
other  person  (d) .  Vaiidit^of 

.  payments  of 

76.  An  officer  of  a  registered  society  havmg  the  receipt  or  committee, 
charge  of  money  belonging  to  the  society  must,  if  the  rules  of  Fidelity 
the  society  so  require,  before  entering  on  his  office,  enter  into  a  guarantee, 
bond  (e),  either  with  or  without  a  surety  as  the  committee  may  Sureties 
require,  or  give  the  security  of  a  guarantee  society  in  such  sum  as  ^^^^f^^gg"^ 
the  committee  direct,  to  secure  the  rendering  of  a  true  account  of 
the  moneys  received  and  paid  by  him  on  account  of  the  society, 
and  the  payment  of  all  sums  due  from  him  to  the  society  (/). 


officials  to 
accoant. 


77.  Every  officer  (g)  of  a  registered  society  having  receipt  or  Liability  of 
charge  of  money,  his  executors  or  administrators,  must  at  the  times 
enjoined  by  the  rules,  or  upon  demand,  (1)  give  in  his  account ;  and 
(2)  pay  over  all  moneys  and  deliver  all  property  for  the  time  being 

in  his  hands  or  custody  to  the  person  appointed  by  the  society  or 
committee  (li). 

In  the  event  of  any  neglect  or  refusal  to  perform  these  obliga-  Remedies  on 
tions,  the  society  may  either  sue  upon  the  bond  or  security  which  tiefauit. 
the  officer  has  entered  into(i),  or  apply  to  the  county  court,  or  to  a 
court  of  summary  jurisdiction,  and  upon  such  an  application  the 
county  court  may  proceed  in  a  summary  way.  An  order  so  made  by 
a  county  court  or  court  of  summary  jurisdiction  is  not  subject  to 
any  appeal  (k).  The  application  to  the  county  court,  whether  any 
bond  be  put  in  suit  or  not,  must  be  by  action  commenced  in  the 
ordinary  way  (I). 

78.  Independently  of  these  provisions  a  society  can,  it  seems.  Suit  in  High 
sue  its  officers  in  the  High  Court,  claiming,  e.g.,  an  account  of 
moneys  misappropriated  or  retained,  payment,  and  damages  for 

breach  of  trust  (711). 


power  of  the  committee  with  regard  to  tJie  property  of  deceased  or  lunatic 
members,  see  pp.  16 — 19,  ante. 

(d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  30. 

(e)  For  form,  see  ibid.,  Sched.  III. 

(/)  Ibid.,  s.  47.  As  to  guarantee  bonds  generally,  see  titles  Giiarantee, 
Yol.  XY.,  pp.  437  et  seq. ;  Insurance,  pp.  572  et  seq.,  post. 

{g)  Including  every  servant  of  a  registered  society  in  receipt  or  charge  of 
money  in  every  case  where  he  is  not  engaged  under  a  special  agreement  to 
account  (Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  48  (2)). 

(h)  Ibid.,  s.  48  (1). 

(i)  See  supra. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  48  (1). 
{I)  County  Court  Eules,  1903,  Ord.  41,  r.  7:  see  title  County  Coukts, 
Yol.  YIIL,  p.  657. 

(m)  Municipal  Permanent  Investment  Building  Society  v.  Richards  (1888),  39 
Ch.  D.  372,  C.  A.  Such  a  claim,  even  where  the  officer  is  a  member  of 
the  society,  is  not  "a  dispute"  between  the  society  and  a  member  thereof 
''in  his  capacity  as  member,"  and  as  such  to  be  referred  to  arbitration 
(see  ibid.). 
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Sect.  2. 

Adminis- 
tration. 

Contracts. 
Under  seal. 


Under  hand. 


Yariation  or 
discharge  not 
under  seal. 


Parol. 


Signature  of 
officer. 


Promissory 
notes  etc. 


Appro- 
priation. 


Sub-Sect.  2. — Contracts,  Bills,  and  Notes. 

79.  Contracts  on  behalf  of  a  registered  society  binding  the 
society  and  all  other  parties  thereto  may  be  made,  varied,  or 
discharged  in  the  following  ways  (n) : — 

(1)  A  contract  which,  if  made  between  private  persons,  must  be 
in  writing  and  under  seal,  may  likewise  be  made,  varied,  or  dis- 
charged on  behalf  of  the  society  in  writing  and  under  the  seal  of 
the  society. 

(2)  Where  the  contract,  if  made  between  private  persons,  must 
be  in  writing  and  signed  by  the  persons  to  be  charged  therewith, 
it  may  be  made,  varied,  or  discharged  on  behalf  of  the  society  in 
writing  by  any  person  acting  under  the  express  or  implied  authority 
of  the  society. 

(8)  Any  contract  under  seal  which,  if  made  between  private 
persons,  might  be  varied  or  discharged  by  a  writing  not  under  seal, 
signed  by  any  interested  person,  may  be  similarly  varied  or  dis- 
charged on  behalf  of  the  society  by  a  writing  not  under  seal,  signed 
by  any  person  acting  under  its  express  or  implied  authority  (o). 

(4)  A  contract  which  would  be  valid  if  made  by  parol  only 
between  private  persons  may  similarly  be  made,  varied,  or 
discharged  by  parol  on  behalf  of  the  society  by  any  person 
acting  under  its  express  authority  (jy). 

80.  A  signature  purporting  to  be  made  by  an  official  of  the 
society,  attached  to  any  writing  purporting  to  make,  vary,  or 
discharge  a  contract  on  behalf  of  the  society,  is  prima  facie  taken 
to  be  the  signature  of  the  person  holding  such  office  (q). 

81.  Promissory  notes  or  bills  of  exchange,  if  made,  accepted,  or 
indorsed  in  the  name  of  the  society  (r),  or  on  its  behalf  by  any 
person  acting  under  its  authority  (s),  are  to  be  deemed  to  Jaave 
been  made,  accepted,  or  indorsed  on  behalf  of  such  society  (a). 

Sub-Sect.  3.— Profits. 

82.  The  rules  of  a  registered  society  must  provide  for  the 
appropriation  of  the  profits  to  the  purposes  specified  in  the  rules, 
or  determined  as  the  rules  direct  (h). 

{n)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  35. 
Compare  the  similar  provisions  affecting  joint  stock  companies,  see  the  Com- 
panies (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  76,  and  title  Companies, 
Vol.  v.,  pp.  299,  300. 

(o)  As  to  the  effect  of  the  Bills  of  Sale  Acts  upon  debentures  issued  by  a 
registered  society,  see  title  Bills  of  Sale,  Vol.  III.,  p.  19. 

Xp)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  35 
(a),  (b),  (c),  (d). 

(q)  I  hid.,  s.  35  (e).  As  to  contracts  by  agents,  see  titles  Agency,  Vol.  I., 
pp.  206  et  seq. ;  Companies,  Vol.  V.,  p.  710. 

(r)  As  to  the  power  of  a  society  to  issue  negotiable  instruments,  see  Re 
Peruvian  Raihuays  Co.,  Peruvian  Raihuays  Co.  v.  Thames  and  Mersey  Marine 
Insurance  Co.  (1867),  2  Ch.  App.  617,  623. 

(s)  As  to  the  meaning  of  the  expression  "  acting  under  its  authority,"  see 
Premier  Industrial  Bank,  Ltd.  v.  Carlton  Manufacturing  Co.,  Ltd.,  and  Crabtree, 
Ltd.,  [1909]  1  K.  B.  106. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  33. 
Compare  Gray  v.  Paper  (1866),  L.  E.  1  C.  P.  694.  See  Chaiwian  v.  Smethurst, 
[1909]  1  K.  B.  927,  C.  A. 

(6)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
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83.  A  registered  society  is  not  chargeable  with  income  tax(c)  Sect.  2. 
unless  it  sells  to  non-members,  and  the  number  of  shares  of  the  Adminis- 
society  is  limited  either  by  its  rules  or  its  practice  (cl).  tration. 


When  charge- 
able with 
income  tax. 

Rules. 


Sub-Sect.  4. — Audit, 

84.  Provision  for  the  audit  of  accounts  and  for  the  appoint- 
ment of  auditors,  or  a  public  auditor,  must  be  made  in  the  rules  of 
a  registered  society  (e). 

85.  At  least  once  a  year  a  registered  society  must  have  its  Annual  audit, 
accounts  audited,  either  (1)  by  one  of  the  public  auditors  appointed 

by  the  Treasury  for  the  purpose,  or  (2)  by  two  or  more  persons 
appointed  in  accordance  with  the  rules  (/). 

The  auditors  must  be  given  access  to  all  the  books,  deeds,  docu-  Powers  and 
ments,  and  accounts  of  the  society.  After  examining  and  verifying  ^^^^^^^^^^ 
the  balance  sheets,  showing  the  receipts  and  expenditure,  funds  and 
effects  of  the  society,  they  must  either  (1)  sign  them  as  correct, 
duly  vouched,  and  in  accordance  with  law,  or  (2)  specially  report  to 
the  society  in  what  respects  they  find  them  incorrect,  unvouched,  or 
not  in  accordance  with  law  (g).  A  copy  of  the  last  balance  sheet, 
with  the  auditor's  report,  must  always  be  kept  suspended  in  a  con- 
spicuous place  at  the  registered  office  of  the  society  (h). 

Sub-Sect.  5. — Annual  Returns. 


86-  Every  registered  society  must  once  a  year,  not  later  than  the  Particulars 
31st  March,  send  to  the  registrar  an  annual  return,  prepared  in  the  [^^^^^g^^^ 
form  and  containing  such  particulars  as  are  prescribed  by  the  regis- 
trar  (i),  of  the  receipts  and  expenditure,  funds  and  effects  of  the  society 
as  audited,  and  a  copy  of  the  report  or  reports  of  the  auditors  made 
during  the  period  covered  by  the  return.  The  return  must  (1)  be 
signed  by  the  auditors,  (2)  show  separately  the  society's  expenditure 
in  respect  of  its  several  objects,  (3)  date  from  the  registration  of 
the  society  or  the  last  annual  return  to  the  last  published  balance 
sheet,  if  the  date  of  the  balance  sheet  is  not  more  than  one 
month  before  or  after  the  31st  December  then  last,  or  otherwise 

s.  10  (6),  Sched.  II.  (10),  See  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  X.,  p.  216,  and  Warhurton  v.  Huddersfield  Industrial  Society,  [1892]  1  Q.  B. 
817,  C.  A.,  decided  on  a  similar  sub-section  (s.  12  (7))  of  the  Industrial  and  Provi- 
dent Societies  Act,  1876  (39  &  40  Yict.  c.  45),  as  to  whether  a  certain  proposed 
expenditure  was  for  a  lawful  purpose  within  that  sub-section.  The  Industrial 
and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  10  (6),  omits  the  word 
"  lawful,"  and  provides  for  profits  being  applied  to  any  purposes  "  stated  in 
the  rules.  ' 

(c)  7.^^.,  under  Scheds.  C  and  D ;  see  title  Income  Tax,  Vol.  XVI.,  p.  641. 

\d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  24. 
As  to  non-exemption  of  members  from  assessment  to  such  duties,  see  p.  19,  ante. 

(e)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
Sched.  II.  (8).    See  Encyclopsedia  of  Forms  and  Precedents,  Vol.  X.,  p.  213. 

(/)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
ss.  13  (1),  72. 

{g)  Ibid.,  s.  13  (2).  As  to  penalties  for  any  breach  of  the  statutory  provisions 
relating  to  accounts,  annual  returns  etc.,  see  ihid.,  ss.  62  (1),  65,  68  ;  and  pp.  31 
et  seq. ,  j^ost. 

{h)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  16. 
(i)  Ihid.,  s.  20. 


28 


Industrial,  Peovident,  and  Similar  Societies. 


Sect.  2. 
Adminis- 
tration. 
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provided  for 
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Decision 
to  be  in 
accordance 
with  rules. 


Effect  of 
decision. 


Court  of 

summary 

jurisdiction. 


to  the  81st  December,  and  (4)  state  particulars  respecting  the 
auditor  or  auditors,  and  his  or  their  appointment  (k). 

Every  member  or  person  interested  in  the  funds  of  the  society  is 
entitled  to  receive  gratuitously  a  copy  of  the  annual  return  (Z). 

Sect.  B. — Remedies. 


Sub-Sect.  1. Settlement  of 

87.  There  is  no  statutory  obligation  upon  a  society  registered 
under  the  Act  to  provide  in  its  rules  for  the  settlement  of  disputes, 
but  it  is  commonly  done  (711).  Such  a  society  has  ample  power  to 
frame  rules  so  as  either  to  include  or  exclude  the  provisions  of  the 
Arbitration  Act,  1889  (n). 

88.  Disputes  between  a  member  of  a  registered  society,  or  any 
person  aggrieved  (0)  who  has  for  not  more  than  six  months  ceased 
to  be  a  member,  or  any  person  claiming  through  such  member  or 
person  aggrieved,  or  claiming  under  the  rules  of  a  registered 
society  on  the  one  hand,  and  the  society  or  an  officer  thereof  on 
the  other,  must  be  decided  as  the  rules  direct,  if  they  contain  any 
such  direction  (p). 

89.  A  decision  made  in  accordance  with  the  rules  is  binding 
and  conclusive  on  all  parties.  No  appeal  lies  from  it,  nor  can  it 
be  removed  into  any  court  of  law  nor  be  restrained  by  injunction  (q). 

Application  for  the  enforcement  of  a  decision  made  in  accordance 
with  the  rules  may  be  made  to  the  county  court  (r). 

90.  Where  the  rules  of  a  society  direct  that  disputes  shall  be 
referred  to  justices,  the  dispute  must  be  determined  by  a  court  of 
summary  jurisdiction  (s).  But  any  dispute  cognisable  under  the 
rules  of  a  society  by  a  court  of  summary  jurisdiction  may,  if  the 
parties  consent,  be  referred  to  and  determined  by  the  county 
court  (t). 


{k)  Industrial  and  Provident  Societies  Act,  1893  (06  &  57  Vict.  c.  39),  s.  14. 
(Z)  Ibid.,  s.  15. 

(to)  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  217.  In  the  case  of 
registered  friendly  societies  the  rules  must  provide  for  the  settlement  of  disputes  ; 
see  title  Peiendly  Societies,  Vol.  XV.,  p.  175. 

{n)  52  &  53  Vict.  c.  49 ;  Jessop  v.  Huddersfield  Industrial  Society  (1899),  80 
L.  T.  598  ;  see  further,  title  Friendly  Societies,  Vol.  XV.,  p.  179. 

(0)  As  to  meaning  of  "  person  aggrieved,"  see  Re  Reed,  Boiuen  Co.,  Ex 
parte  Official  Receiver  (1887),  19  Q.  E.  D.  174,  177,  0.  A. ;  and  title  Friendly 
Societies,  Vol.  XV.,  p.  175. 

(p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (1)  ;  Cox  V.  Hutchinson,  [1910]  1  Ch.  513 ;  and  see  title  Friendly 
Societies,  Vol.  XV.,  pp.  176,  177. 

{q)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (1) ;  and  see  title  Friendly  Societies,  Vol.  XV.,  p.  178. 

(r)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49(1);  Re  SJcipton  Industrial  Co-operative  Society  v.  Prince  (1864),  33  L.  J. 
(Q.  B.)  323  ;  Jessop  v.  Huddersfield  Lulustrial  Society  (1899),  80  L.  T.  598.  See 
also  titles  County  Courts,  Vol.  VIII.,  pp.  657—659 ;  Friendly  Societies, 
Vol.  XV.,  p.  180. 

{s)  As  to  courts  of  summary  jurisdiction  generally,  see  title  Magistrates. 
{t)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
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91.  Where  the  rules  contain  no  direction  as  to  disputes,  the  ^• 
member  or  person  aggrieved  may  apply  either  to  the  county  court  Remedies, 
or  to  a  court  of  summary  jurisdiction  to  hear  and  determine  the  Disputes  not 
matter  (<2).    The  same  provision  applies  where  no  decision  is  made  provided  for 
on  a  dispute  within  forty  days  after  application  to  the  society  for  ^^i^^- 

a  reference  under  its  rules  {h). 

92.  The  parties  to  a  dispute  in  a  society  may  by  consent  Reference  to 
(unless  expressly  forbidden  by  the  rules)  refer  the  dispute  to  p.eg^gtrar 
the   Chief  Kegistrar  (c),  who  must,  with  the  consent  of  the 
Treasury,  either  himself  or  by  some  other  registrar,  hear  and 
determine  the  dispute  {d).  He  has  power  also  to  order  the  expenses 

of  determination  to  be  paid  either  out  of  the  society's  funds,  or  by 
such  parties  to  the  dispute  as  he  may  think  fit  (e),  to  administer 
oaths,  to  require  the  attendance  of  parties  and  witnesses,  and  the 
production  of  books  and  documents  relating  to  the  matter  (/). 

The  determination  and  order  of  the  registrar  have  the  same 
effect  and  are  enforceable  in  like  manner  as  a  decision  made  in 
the  manner  directed  by  the  rules  of  the  society  (^). 

Where  a  dispute  is  referred  to  the  registrar,  a  person  refusing  Penalty, 
to  attend  or  to  produce  any  document  or  to  give  evidence,  renders 
himself  liable  to  a  fine  not  exceeding  £5Qi). 

93.  Neither  the  court  nor  the  registrar  can  be  compelled  to  Case  stated, 
state  a  special  case  on  any  question  of  law.    But  the  court  or 
registrar  may  at  the  request  of  either  party  state  a  case  for  the 
opinion  of  the  Supreme  Court  (i). 

94.  The  court  or  registrar  may  grant  to  either  party  such  Discovery, 
discovery  as  to  documents  and  otherwise,  and  such  inspection  of 
documents,  as  might  be  granted  by  any  court  of  law  or  equity  (k). 
Discovery  on  behalf  of  a  society  is  made  by  such  officer  as  the 

court  or  registrar  may  determine  (k). 


Effect  of 
determina- 
tion. 


s.  49  (4).  See  Wilkinson  v.  Jagger  (1887),  20  Q.  B.  D.  423.  As  to  jurisdiction 
of  magistrates  in  cases  relating  to  industrial  societies,  compare  title  Peiendly 
Societies,  Vol.  XV.,  pp.  180  et  seq. ;  and  see  Re  Howarth  v.  Yorkshire 
Provident  Industrial  Assurance  Co.,  Ex  parte  Yorkshire  Provident  Industrial 
Assurance  Go.  (1894),  58  J.  P.  798. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (5).  See  Jessop  v.  Huddersfield  Industrial  Society  (1899),  80  L.  T.  598 
(county  court  proceedings  to  enforce  arbitrator's  award). 

(6)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (5).  As  to  the  effect  of  an  alteration  of  the  rules  after  right  to  apply  to 
the  county  court  has  accrued,  see  Ritson  v.  Dohson  (1911),  131  L.  T.  Jo.  11  (a 
friendly  society  case). 

(c)  See  Treas.  Eeg.  1894  (18)— (24).^  As  to  the  Chief  Eegistrar,  see  p.  8,  ante. 

(d)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (2). 

(e)  Ibid. 

if)  Ibid.,  s.  49  (3). 

Ig)  Ibid.,  s.  49  (2) ;  see  p.  28,  ante. 

(h)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
ss.  49  (3),  68. 

(?:)  Ibid.,  s.  49  (6).  See  further,  title  Friendly  Societies,  Vol.  XV.,  p.  184. 

{k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49  (6)  ;  see  also  title  DiscovEEY,  Inspection,  and  Intereogatoeies, 
Vol.  XL,  pp.  39  et  seq. 
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Sub-Sect.  2. — Recovery  of  DeUs  from  Members. 

95.  Money  payable  to  a  registered  society  by  a  member  (Z)  is 
a  debt,  and  recoverable  as  such  by  the  society  in  the  county  court 
of  the  district  where  the  society  has  its  office,  or  of  the  district 
where  the  member  resides.  The  choice  of  court  lies  with  the 
society  The  debt  is  recoverable  though  it  exceeds  in  amount 
a  debt  recoverable  under  the  ordinary  jurisdiction  of  a  county 
court  (n). 

96.  A  registered  society  has  a  lien  on  the  shares  of  any 
member  for  any  debt  due  to  it  by  him,  and  may  set  off  any 
sum  credited  to  the  member  in  or  towards  the  payment  of  the 
debt  (o).  So  long  as  a  registered  co-operative  society  is  carrying 
on  business,  it  is  not  precluded  from  exercising  hand  fide  and  without 
fraudulent  intent  such  right  of     set-off  "(^).     The  expression 

set-off"  is  not  used  in  the  strict  legal  sense,  but  more  in  the 
business  or  accountant's  sense  as  indicating  that  the  society  may 
deduct  or  write  off  from  the  sum  credited  the  amount  of  the 
member's  debt  {q). 

Sub-Sect.  3. — Inspection  of  Affairs. 

97.  The  registrar  may  on  the  application  of  one-tenth  of  the 
members  of  a  registered  society,  or  of  100  members  in  the  case  of  a 
society  exceeding  1,000  members,  and  with  the  consent  of  the 
Treasury,  appoint  an  inspector,  or  more  than  one,  to  examine  into 
and  report  on  the  affairs  of  the  society  (r).  The  court  will  not  inter- 
fere with  the  discretion  of  the  registrar  as  to  the  appointment 
of  an  inspector  with  the  consent  of  the  Treasury  (a). 

The  registrar  may  require  the  application  to  be  supported 
by  evidence  that  the  applicants  have  good  reason  for  requiring  an 
inspection.  Such  notice  must  be  given  to  the  society  as 
the  registrar  directs  (6). 

Before  appointing  an  inspector  the  registrar  may  require  the 


(T)  Including  a  person  wlio  had  ceased  to  be  a  member  at  the  time  of  action 
brought  {Gwendolen  Freehold  Land  Society  v.  Wricks,  [1904]  2  K.  B.  622). 

(w)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  23  (1). 

(n)  Gwendolen  Freehold  Land  Society  v.  Wicks,  supra. 

(o)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  23  (2). 
(p)  Be  Gwawr-y-Gweithyr  Industrial  and  Provident  Society,  Dovey  v.  Morgan, 
[1901]  2  K.  B.  477. 

{q)  j9erLordALVERSTONE,  C.J.,  atp.482.  Such  a  member  is  not  a  creditor 

within  the  meaning  of  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  210  {Re  G'wawr-y-Giveithyr  Industrial  and  Provident  Society,  Dovey  v.  Morgan, 
supra,  per  Lord  Alverstone,  C.  J.,  at  p.  482  ;  and  see  title  Companies,  Vol.  V., 
p  544). 

*  (r)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  50  (1).  For  form  of  application  and  of  statutory  declaration  to  accompany 
it  see  Treas.  Keg.  1894  (25),  Forms  W  and  X.  As  to  inspection  of  books  by 
order  of  the  registrar,  see  p.  16,  ante.  As  to  whether  this  section  applies  to  a 
society  being  wound  up,  see  title  Companies,  Vol.  V.,  p.  560.  The  appointment 
of  inspectors  must  be  in  Form  Y  (Treas.  Eeg.  1894  (27) ),  or  as  near  thereto  as 
circumstances  may  allow. 

(a)  Prof essional  and  Civil  Service  Supply  Association,  Ltd.  w.  Dougal  (1896), 
cited,  Report  of  Chief  Registrar,  1897. 

(6)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  50  (2). 
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applicants  to  give  security  for  the  costs  (c).    The  registrar  may  ^^ct.  3. 

order  the  costs  to  be  paid  by  the  applicants,  the  society,  or  by  Remedies, 
the  members  or  officers  or  former  members  or  officers  (d). 

The  inspector  may  require  the  production  of  the  books,  accounts,  Evidence, 
securities,  and  documents  of  the  society ;  and  may  examine  on  oath 
its  officers,  members,  agents  and  servants  (e). 

Sub-Sect.  4. — Offences,  Penalties,  and  Legal  Proceedings. 

98.  Failure  by  a  society  to  give  any  notice,  send  any  return  or  Neglect  to 
document,  or  to  do  or  allow  to  be  done  any  act  or  thing  which  is  s^^^  notices, 
required  by  the  Act(/),  is  a  statutory  offence.    Similarly  it  is  an  ^'^^^^^^ 
offence  for  a  society  wilfully  to  neglect  or  refuse  to  do  any  act  or  to  N^egiect  to 
furnish  any  information  required  for  the  purposes  of  the  Act  (g)  by  th?provTsfons 
the  registrar  or  other  person  authorised  by  the  Act  (g),  or  to  do  any-  of  the  Act. 
thing  forbidden  by  the  Act  (^),  or  wilfully  to  make  or  furnish  false  or 
insufficient  returns  or  information  (h),  or,  for  a  society  which  has 

any  withdrawable  share  capital,  to  carry  on  the  business  of  banking, 
or,  for  a  society  lawfully  carrying  on  such  business,  not  to  keep  con- 
spicuously hung  up  the  requisite  statement  (i),  or  to  make  any 
payment  of  withdrawable  capital  contrary  to  the  statutory  pro- 
visions (k).  The  penalty  for  the  offences  above  mentioned  is  a  fine 
not  exceeding  ^5(0. 

99.  Where  a  society  is  guilty  of  an  offence  under  the  Act  (m),  Liability  of 
every  officer  who  is  bound  by  the  rules  to  fulfil  the  duty  whereof  officer, 
the  offence  is  a  breach  is  deemed  guilty  of  the  offence.    If  there  be 

no  such  officer,  every  member  of  the  committee  is  deemed  guilty, 
unless  that  member  is  proved  to  have  been  ignorant  of  or  to  have 
attempted  to  prevent  the  commission  of  the  offence  (m).  Every 
offence,  if  continued,  constitutes  a  new  offence  in  every  week 
during  which  the  default  continues  (n). 

100.  Any  person  (o)  who  by  false  representation  or  imposition  illegal 
obtains  possession  of  any  real  or  personal  property  (including  possession  or 
books  and  papers  (p))  belonging  to  a  society,  or  having  the  same  in  JJ^ya^tion^" 
his  possession  dishonestly  (g)  withholds  or  misapplies  them,  is 

(c)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  50  (3). 

(d)  Ibid.,  s.  50  (4). 

(e)  I  hid.,  s.  50  (5). 

(/)  Hid.,  s.  62  (1).  Other  offences  have  already  been  referred  to  in  this 
title  (see,  e.g.,  pp.  5,  13,  16,  29,  ante). 

{g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  62  (2). 

(A)  lUd.,  s.  62  (3). 

{i)  As  to  such  statement,  see  ihid.,  s.  19  (2),  Sched.  III. 
[k)  Ibid.,  s.  62  (4). 
{l)  Ibid.,  s.  68. 
(m)  Ibid.,  s.  63. 

{n)  Ibid.    See  Harpin  v.  Syhes  (1885),  49  J.  P.  148. 

(o)  As  to  who  are  included  under  the  expression  "  person  "  in  the  corresponding 
provision  (s.  87  (3) )  of  the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
aee  title  Friendly  Societies,  Vol.  XV.,  pp.  170,  186. 

{p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s  79 

*  (g)  See  Scott  y.  Wilson  (1893),  9  T.  L.  E.  492;  Barrett  v.  MarkJiam  (1872), 
L.  E.  7  C.  P.  405. 
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liable  on  summary  conviction  (r)  to  a  fine  not  exceeding  £20  and 
costs,  and  to  be  ordered  to  deliver  up  all  such  property,  or  to 
repay  all  such  moneys  applied  improperly.  In  default,  he  may  be 
imprisoned  with  or  without  hard  labour  for  any  time  not  exceeding 
three  months  (s). 

The  proceedings  may  be  taken  by  the  society,  or  by  any  member 
authorised  by  it  or  by  the  committee,  or  by  the  Central  Office  or 
registrar  {a).  The  special  procedure  above  mentioned  does  not 
prevent  such  an  offender  being  proceeded  against  by  way  of  indict- 
ment, if  not  previously  convicted  of  the  same  offence  under  the 
Actih). 

101.  The  Act  (c)  imposes  a  fine  not  exceeding  £50  for  the  offence 
of  falsifying  the  balance  sheet  of  any  registered  society,  or  any 
contribution  or  collecting  book  or  any  document. 

102.  The  penalty  imposed  for  offences  in  libraries  maintained 
by  registered  societies  is  a  fine  recoverable  on  summary  conviction 
not  exceeding  40s.  {d), 

103.  Fines  imposed  by  the  Act((?),  or  by  any  regulations  made 
under  it,  are  recoverable  in  a  court  of  summary  jurisdiction,  at  the 
suit  of  the  registrar  or  of  any  person  aggrieved.  Fines  imposed  by 
the  rules  of  a  registered  society  are  recoverable  at  the  suit  of  the 
society. 

104.  An  appeal  lies  to  quarter  sessions  from  any  order  or 
conviction  made  by  a  court  of  summary  jurisdiction  under  the 
Act(/). 

How  a  society  105.  A  registered  society  may  sue  and  be  sued  in  its  corporate 
sues.  name  (g).    An  unregistered  society  may  sue  or  be  sued  by  represen- 

tative members  thereof  (/i). 


Sect.  3. 
Remedies. 


Who  may 

institute 

proceedings. 


Falsifying 

balance 

sheet. 


Offences  in 
libraries. 


Recovery  of 
penalties. 


Appeals. 


(r)  As  to  summary  conviction  generally,  see  title  Magistrates. 
(s)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  64. 

(a)  I  hid.    As  to  tlie  Central  Office  and  registrar,  see  p.  8,  ante. 
(5)  56  &  57  Yict.  c.  39,  s.  64.    See  also  title  Eeiendly  Societies,  Yol.  XY., 
p.  189. 

(c)  56  &  57  Yict.  0.  39,  s.  65.  As  to  illegal  payments  of  withdrawable 
capital,  see  p.  5,  ante  ;  as  to  omission  to  use  the  name  of  a  registered  society, 
see  p.  13,  ante  ;  as  to  delivery  of  untrue  rules  and  falsification  and  non-delivery 
of  annual  return,  see  p.  16,  ante. 

{d)  Libraries  Offences  Act,  1898  (61  &  62  Yict.  c.  53),  ss.  2,  3. 

(e)  56  &  57  Yict.  c.  39,  s.  69.  Compare  title  Pkiendly  Societies,  Yol.  XY., 
pp.  188,  190,  191.  As  to  courts  of  summary  jurisdiction  generally,  see  title 
Magistrates. 

(/)  56  &  57  Yict.  c.  39,  s.  70  (1). 

{(j)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  21. 
See  Linton  v.  Blaheney  Joint  Co-operative  Industrial  Society  (1865),  3  H.  &  C. 
853  ;  Queenslury  Industrial  Society  v.  Pichles  (1865),  L.  E.  1  Exch.  1,  decided 
under  the  Industrial  and  Provident  Societies  Act,  1862  (25  &  26  Yict.  c.  87). 
Appearance  should  be  entered  in  the  registered  name  as  for  a  corporate  body. 
As  to  parties  to  proceedings  generally,  see  title  Practice  and  Procedure. 

{h)  See  Taff  Vale  Raihvay  v.  Amalgamated  Society  of  Raihuay  Servants, 
[1901]  A.  C.  426;  compare  ToutiJl  v.  Douglas  (1863),  33  L.  J.  (Q.  B.)  66. 
Appearance  may  be  entered  by  the  treasurer,  secretary,  or  one  or  more  of  the 
other  officers. 
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Part  VII.— Amalgamation,  Transfer,  and 
Conversion  into  a  Company. 

Sect.  1. — Amalgamation  and  Transfer  of  Engagements.  Sect.  l. 

106.  Two  or  more  registered  societies  may,  by  si^ecial  resolution  "^tkm^S^' 
of  both  or  of  all  such  societies,  amalgamate  and  become  one  society  Transfer  of 
with  or  without  any  dissolution  or  division  of  the  funds  of  such  Engage- 
societies  or  either  of  them  (i).  ments. 

The  property  of  such  societies  vests  in  the  amalgamated  society  ^ 
without  the  necessity  of  any  form  of  conveyance  other  than  that  maSoS' 
contained  in  the  special  resolution  amalgamating  the  societies  (k). 

107.  Any  registered  society  may,  by  special  resolution,  transfer  Transfer  of 
its  engagements  to  any  other  registered  society  wb^'^h  may  under-  engagements, 
take  to  fulfil  such  engagements  (I). 

108.  An  amalgamation  or  transfer  of  engagements  does  not  Position  of 
prejudice  the  rights  of  a  creditor  of  any  society  concerned  (m).  creditor. 

Sect.  2. — Conversion  into  a  Company. 

109.  A  registered  society  may,  by  special  resolution  (n),  deter-  Conversion, 
mine  to  convert  itself  into  a  limited  company  under  the  Companies 

•  Tin  fiTiO'n  or 

(Consolidation)  Act,  1908  (o),  or  to  amalgamate  with,  or  transfer  its  transfer 
engagements  to,  any  such  company  {p). 

(i)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  53  (1).  Every  application  to  register  a  special  resolution  for  the  amalgama- 
tion of  societies  must  be  made  by  each  of  the  societies  in  duplicate  in  Form  AC, 
and  must  be  sent  to  the  Central  Office,  accompanied  by  statutory  declarations 
from  officers  of  each  society  in  Form  AB.  No  acknowledgment  of  registry 
must  be  given  to  either  society  until  special  resolutions  in  the  like  terms  have 
been  submitted  for  registry  by  the  other  or  others  (Treas.  Eeg.  1894  (31)). 
See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  X.,  p.  219. 

(k)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  53  (1). 

{I)  IMd.,  s.  53  (2).  Every  application  to  register  a  special  resolution  for  the 
transfer  of  the  engagements  of  a  society  to  another  must  be  in  duplicate  in 
Form  AD,  and  must  be  sent  to  the  Central  Office  accompanied  by  statutory 
declarations  in  Forms  AB  and  AE  (Tieas.  Eeg.  1894  (32) ). 

(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  57. 

{n)  For  form  of  special  resolution,  compare  the  Friendly  Societies  Form, 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  64.  An  application  to 
register  a  special  resolution  for  converting  a  society  into  a  company  must  be  in 
triplicate  in  Form  AF  (Treas.  Eeg,  1894  (33)  ),  and  must  be  sent  to  the  Central 
Office,  accompanied  by  a  statutory  declaration  in  Form  AB  (Treas.  Eeg.  1894  (33) ). 
An  application  to  register  a  special  resolution  for  amalgamation  with  a 
company  or  for  transfer  of  engagements  to  a  company,  must  be  sent  to  the 
Central  Office  in  duplicate  in  Form  AC  or  AD  as  the  case  may  be,  with  the 
necessary  modifications  to  suit  the  facts,  and  must  be  accompanied  by  statutory 
declarations  in  Forms  AB  and  AO  (Treas.  Eeg.  1894  (34)  ).  Where  the  special 
resolution  is  for  conversion  into,  amalgamation  with,  or  transfer  of  all  the 
engagements  of  a  society  to,  a  company,  the  following  words  must  be  written 
at  the  foot : — The  registry  of  the  society  is  hereby  cancelled  [or  directed 

to  be  cancelled]       Chief  Eegistrar  "  (Treas.  Eeg.  1894  (36)  ). 

(o)  8  Edw.  7,  c.  69,  ss.  3,  5.  See  title  Companies,  Yol.  Y.,  p.  65.  Compare 
the  Companies  (Converted  Societies)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  23), 
which  applies  only  to  friendly  societies. 

{p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39),  s.  54  (1). 

H.L. — XVII.  D 


34 


Industrial,  Provident,  and  Similar  Societies. 


Sect.  2.        HQ.  If  a  special  resolution  for  converting  a  registered  society 
Conversion  into  a  limited  company  contains  the  particulars  required  by  the 
into  a      Companies  (Consolidation)  Act,  1908  (g),  to  be  contained  in  the 
Company,    memorandum  of  association  of  a  company,  and  a  copy  of  it  has 
Special         heeii  registered  at  the  Central  Office,  a  copy  of  the  resolution,  sealed 
resolution.      and  stamped  by  the  Central  Office,  has  the  same  effect  as  a  memo- 
randum of  association  duly  signed  and  attested  under  the  Companies 
(Consolidation)  Act,  1908  (r). 

Cancellation       111.  Where  a  society  is  registered  as,  or  amalgamates  with,  or 
of  registry.     transfers  all  its  engagements  to,  a  limited  company,  the  registry  of 
the  society  under  the  Act  becomes  void,  and  must  be  cancelled (s). 

Effect  of  112.  The  registration  of  a  society  as  a  company  does  not  affect 

intoc^m* an  right  or  claim  subsisting  against,  or  any  penalty  incurred  by, 

m  0  company.  society ;  they  may  be  enforced  against  the  society  exactly  as 
if  it  had  not  been  converted  into  a  company,  and  they  have 
priority  over  all  other  rights  or  claims  against  or  liabilities  of  the 
company  (t). 


Part  VIII. — Dissolution  and  Suspension  of 

Registry. 

Sect.  1. — Winding  Up. 

By  order  or  113.  A  registered  society  may  be  dissolved  by  an  order  to  wind 
by  resolution.  ^  resolution  for  winding  up,  made  as  is  directed  in  regard 

to  limited  companies  (u).  It  is  incumbent  upon  a  registered  society 
to  register  at  the  registry  of  friendly  societies  (v)  an  extraordinary 
resolution  for  winding  up  within  fifteen  days  of  its  being  passed  (a). 


{q)  8  Edw.  7,  c.  69,  ss.  3,  5.    See  title  Companies,  YoL  V.,  p.  65. 

(r)  8  Edw.  7,  c.  69.  See  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Vict.  c.  39),  s.  54  (2) ;  and  title  Companies,  Yol.  Y.,  p.  80. 

(s)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
s.  54  (3)  ;  see  Treas.  Eeg.  1894  (33),  (34). 

(t)  Ihid. 

{u)  Under  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  ss.  267, 
268,  the  provisions  of  which  are  applicable  to  any  such  order  or  resolution, 
except  that  the  term  "registrar"  means  the  registrar  for  the  purpose  of  the 
Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39).  See  also  Be 
Ruddington  Land,  [1909]  1  Ch.  701 ;  Re  Ferndale  Industrial  Co-operative  Society, 
[1894]  1  Q.  B.  828  ;  Re  London  and  Suburban  Bank,  [1892]  1  Ch.  604  ;  and 
title  Companies,  Yol.  Y.,  p.  390.  Compare  Re  Chatham  Co-operative  Industrial 
Society  (1864),  33  L.  J.  (cH.)  737 ;  Re  National  Industrial  and  Provident  Society 
(1861),  30  L.  J.  (cH.)  940;  Re  Rotherhitfie  etc.  Industrial  Society  (1862),  32 
Beav.  57.  As  to  winding  up  an  unregistered  branch  of  a  registered  society,  see 
Re  Londonderry  Equitable  Co-operative  Society,  Ltd.,  [1910]  1  I.  E.  69  ;  and  title 
Priendly  Societies,  Yol.  XY.,  p.  203.  As  to  winding  up  in  the  county 
court,  see  Henderson  v.  Bamber  (1865),  19  C.  B.  (n.  s.)  540  ;  and  title  Companies, 
YoL  Y.,  pp.  392,  393. 

{v)  See  p.  8,  ante ;  and  title  Friendly  Societies,  Yol.  XY.,  p.  129. 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Yict.  c.  39), 
8.  58  (a);  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  ss.  69(1), 
70  (1). 
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114.  "Where  a  registered  society  is  wound  up  in  pursuance  of  an 
order  or  resolution ,  the  liabiKty  of  a  present  or  past  member  of  the 
society,  whether  an  individual,  a  society,  or  a  company,  to  con- 
tribute for  payment  of  the  debts  and  liabilities  of  the  society,  the 
expenses  of  winding  up  and  the  adjustment  of  the  rights  of  con- 
tributories  amongst  themselves,  is  qualified  as  follows :  (1)  No  party 
having  ceased  to  be  a  member  for  one  year  or  upwards  prior  to  the 
commencement  of  the  winding  up  is  liable  to  contribute  ;  (2)  no 
party  is  liable  in  respect  of  any  debt  or  liability  contracted  after 
such  party  ceased  to  be  a  member;  (3)  no  party,  not  being  a 
member,  is  liable,  unless,  in  the  opinion  of  the  court,  the  contribu- 
tions of  existing  members  are  insufficient  to  satisfy  the  just  demands 
of  the  society ;  (4)  no  contribution  is  demandable  from  any  party 
exceeding  the  amount,  if  any,  unpaid  on  the  shares  in  respect  of 
which  such  party  is  liable  as  a  past  or  present  member ;  and  (5)  a 
party  is  deemed  to  have  ceased  to  be  a  member  in  respect  of  any 
withdrawable  share  withdrawn,  from  the  date  of  the  notice  or 
application  for  withdrawal  (b). 

115.  Where  the  rules  of  a  registered  society  provide  that  its 
capital  shall  be  raised  by  shares  of  a  fixed  amount,  payable  by 
monthly  subscriptions — (1)  a  member  is  liable,  on  a  winding  up,  to 
pay  the  difference  between  the  amount  standing  to  his  credit  and 
the  nominal  amount  of  his  shares ;  (2)  the  withdrawal  by  a  member 
of  part  of  his  subscription  merely  increases  the  contingent  liability 
in  respect  of  his  shares  ;  (3)  death  does  not  terminate  his  liability, 
but  his  estate  remains  liable  to  contribute,  notwithstanding  that 
the  death  took  place  a  year  or  more  prior  to  the  winding-up  order  ; 
and  (4)  anyone  who  has  contributed  one  monthly  subscription 
only  with  a  view  to  obtaining  an  advance  from  the  society  remains 
liable  in  respect  of  his  shares,  whether  the  amount  advanced  has 
been  repaid  before  or  after  the  date  of  the  winding-up  order  (c). 

116.  Where  a  petition  is  presented  to  wind  up  a  registered 
society  compulsorily  during  the  course  of  a  voluntary  liquidation, 
the  court  has  jurisdiction  (1)  to  make  an  order  for  compulsory 
winding  up ;  or  (2)  to  order  the  continuance  of  the  voluntary 
winding  up  under  supervision  ;  or  (3)  to  dismiss  the  petition,  and 
allow  the  voluntary  winding  up  to  continue  without  supervision  (d). 

It  is  not  "  just  and  equitable  "  to  wind  up  a  society  under  the 
Companies  (Consolidation)  Act,  1908  (e),  merely  because  the  society 
can  only  carry  on  business  by  suspending  the  right  of  withdrawal  of 
share  capital,  and  such  suspension  is  authorised  by  the  rules  (/). 


Sect.  1. 
Winding  Up. 

Limitation 
of  liability  of 
past  or 
present 
members. 


Liability  in 
respect  of 
shares  pay- 
able by 
monthly 
subscriptions. 


Jurisdiction 
on  application 
for  compul- 
sory winding 
up. 


(b)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  60. 
See  Burton  v.  Tannahill  (1856),  5  E.  &  B.  797  ;  Re  Sheffield  and  Hallamsh're  etc. 
Co-operative  and  Industrial  Society,  Fountain's  Case,  Swiff  s  Case  (1865),  4  De  Gr. 
J.  &  Sm.  699;  Dean  v.  Mellard  (1863),  15  C.  B.  (n.  s.)  19,  cases  concerning  the 
liability  of  members  under  repealed  statutes  regulating  industrial  and  provident 
societies. 

(c)  Re  United  Service  Share  Purchase  Society,  Ltd.,  [1909]  2  Cb.  526. 

Id)  Re  Belfast  Tailors'  Copartnership,  [1909]  1  I.  R.  49  ;    see  Be  Friendly 
Protestant  Partnership  Loan  Fund  Co.,  Ex  parte  Hall,  [1895]  1  I.  E.  1. 
(e)  8  Edw.  7,  c.  69. 

(/)  Re  Horsham  Industrial  and  Provident  Society,  Ltd.  (1894),  70  L.  T.  801. 
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Sect.  2. 
Dissolution 
by  Instru- 
ment. 

Consent  of 
three-fourths 
of  members 
necessary. 

Contents. 


Statutory 
declaration 
in  support. 


Alterations. 


Registration. 


Notice  of 
dissolution. 


Sect.  2. — Dissolution  by  Instrument. 

117.  A  society  may  also  be  dissolved  by  the  consent  of  three- 
fourths  of  the  members  testified  by  their  signatures  to  an 
instrument  of  dissolution  (17).  The  instrument  must  set  forth — 
(1)  the  liabilities  and  assets  of  the  society  in  detail,  (2)  the  number 
of  members  and  the  nature  of  their  interest  in  the  society,  (3)  the 
claims  of  any  creditors  and  the  provision  to  be  made  for  their 
payment,  and  (4)  the  intended  appropriation  or  division  of  the 
funds  and  property  of  the  society,  unless  in  the  instrument  of 
dissolution  the  same  is  stated  to  be  left  to  the  award  of  the  Chief 
Registrar  (h). 

A  statutory  declaration  made  by  three  members  and  the  secretary 
that  the  provisions  of  the  Act  (i)  have  been  complied  with  must  be 
sent  to  the  registrar  with  the  instrument  of  dissolution.  It  is  a  mis- 
demeanour knowingly  to  make  a  false  or  fraudulent  declaration  (k). 

Alterations  in  the  instrument  of  dissolution  may  be  made  with 
the  consent  of  three-fourths  of  the  members,  testified  by  their 
signatures  (l). 

The  instrument  of  dissolution  and  all  alterations  in  it  must  be 
registered  in  the  same  way  as  rules  are  registered.  They  are 
binding  on  all  the  members  of  the  society  (m). 

118.  The  registrar  must  cause  a  notice  of  dissolution  (n)  to  be 
advertised  at  the  expense  of  the  society  in  the  London  Gazette 
and  in  some  local  paper.  Unless  within  three  months  from  the  date 
of  the  London  Gazette  in  which  the  advertisement  appears  county 
court  proceedings  are  commenced  by  a  member  or  other  person 
interested  in  or  having  any  claim  on  the  funds  of  the  society  to 
set  aside  the  dissolution,  and  the  dissolution  is  set  aside  accordingly, 
the  society  stands  dissolved  as  from  the  date  of  the  advertisement. 
In  such  case  the  requisite  consents  to  the  instrument  of  dissolution 
are  considered  to  have  been  duly  obtained  without  proof  of  the 
signatures  (0). 

(g)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  58  (b).    See  also  title  Fbiendly  Societies,  Yd.  XV.,  pp.  197  et  seq. 

(h)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  61  (a).  For  form,  of  instrument,  see  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  X.,  p.  222,  and  official  Form  AH  prescribed  by  Treas.  Eeg.  1894  (38).  The 
instrument  must  be  signed  in  duplicate  and  accompanied  by  the  official 
Form  AI,  and  a  sufficient  sum  to  cover  the  costs  of  advertisement  in  the 
London  Gazette  and  a  local  paper ;  compare  title  Building  Societies,  Vol.  III., 
pp.  392  et  seq. 

(i)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39). 

[k)  Ibid.,  s.  61  (c).  The  statutory  declaration  must  be  in  Form  AI  (Treas. 
Eeg.  1884  (38)  ). 

{I)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
ss.  58  (b),  61  (b).  Alterations  in  the  instrument  of  dissolution  must  be  signed, 
declared  to,  and  registered  in  the  same  manner  as  the  instrument  itself  (Treas. 
Eeg.  1894  (40)). 

(m)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  61  (d). 
The  acknowledgment  of  registry  must  be  in  Form  AK  (Treas.  Eeg.  1894  (39) ). 
As  to  registry  of  rules,  see  p.  9,  ante. 

(?^)  The  advertisement  of  dissolution  by  instrument  must  be  in  Form  AL 
(Treas.  Eeg.  1894  (41)). 

(0)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
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Notice  of  any  proceedings  to  set  aside  a  dissolution  must  be  sent 
by  the  person  taking  proceedings,  to  the  Central  Office  not  less  than 
seven  days  before  the  proceedings  are  commenced.  Similarly  the 
society  must  give  notice  of  any  order  setting  aside  the  dissolution 
within  seven  days  after  it  is  made(^). 

119.  On  the  execution  of  an  instrument  of  dissolution  of  a 
registered  society  the  property  of  the  society  is  subject  to  a  trust  for 
appropriation  and  division  in  accordance  with  the  provisions  of  the 
instrument  or  with  the  award  of  the  registrar  (q). 

Sect.  3. — Cancellation  or  Suspension  of  Registry. 

120.  When  the  registrar  is  satisfied  that  (1)  the  number  of  Grounds  for 
members  of  a  society  has  been  reduced  to  less  than  seven,  or  (2)  ("anceiiation. 
that  an  acknowledgment  of  registry  has  been  obtained  by  fraud  or 
mistake,  or  (3)  that  the  society  has  ceased  to  exist,  he  may  cancel 
the  registry  by  writing  under  his  hand  or  seal  (r),  and  this  he  may 
do,  if  he  thinks  fit,  at  the  request  of  the  society  (s). 

121.  When  the  registrar  is  satisfied  that  (1)  the  society  exists 
for  an  illegal  purpose,  or  (2)  has  wilfully  and  after  notice  from  the 
registrar  violated  any  of  the  provisions  of  the  Act,  he  may,  with  the 
approval  of  the  Treasury,  either  cancel  the  registry  (t),  or  suspend 
it  for  any  period  not  exceeding  three  months  (u),  and  he  may  also 
from  time  to  time  with  the  like  approval  renew  the  suspension  for 
a  similar  period  (?;). 


s.  61  (e).  The  effect  of  this  provision  is  that  no  division  of  funds  can  take 
place  till  three  months  after  the  date  of  the  advertisement.  Every  award 
of  the  Chief  Eegistrar  for  distribution  of  funds  must  be  in  Form  AP  (Treas. 
Eeg.  1894  (42) ). 

(p)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  61  (f).  The  notice  of  a  proceeding  to  set  aside  a  dissolution  must  be  in 
Porm  AY,  and  the  notice  of  an  order  setting  aside  a  dissolution  in  Porm  AZ 
(Treas.  Eeg.  1894  (43) ). 

{q)  Re  Ruddington  Land,  [1909]  1  Ch.  701,  where  a  trustee  (the  person 
nominated  by  the  instrument  of  dissolution  to  realise  the  assets)  was  appointed 
in  the  place  of  the  dissolved  society. 

{r)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (1)  (a).  The  cancelling  of  registry  must  be  in  Porm  H  (Treas.  Eeg. 
1894  (9) ). 

(s)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (1)  (b).  Every  request  to  cancel  registry  must  be  sent  to  the  registrar  in 
Porm  P  (Treas.  Eeg.  1894  (6)),  and  must  name  some  newspaper  circulating 
in  or  about  the  locality  in  which  the  registered  office  of  the  society  is  situated, 
wherein  it  is  desired  that  the  cancellation  of  registry  shall  be  published,  and 
shall  be  accompanied  by  the  sum  requisite  to  defray  the  expenses  of  publication 
and  by  the  further  sum  of  5s.  Qd.  for  publication  of  such  cancellation  in  the 
London  Gazette  (Treas.  Eeg.  1894  (6)).  The  advertisement  of  cancellation  or 
suspension  must  be  in  Porm  J  (Treas.  Eeg.  1894  (10) ). 

{t)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (1)  (c).  As  to  meaning  of  "illegal  purpose,"  see  Swaine  v.  Wilson  (1889), 
24  Q.  B.  D.  252,  C.  A. ;  Warlurton  v.  Huddersfield  Industrial  Society,  [1892]  1 
Q.  B.  817,  0.  A.    The  cancellation  must  be  in  Porm  H  (Treas.  Eeg.  1894  (9) ). 

(w)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (2).  The  suspension  or  renewal  of  suspension  of  registry  must  be  in  Porm  I 
(Treas.  Eeg.  1894  (9)  ). 

{v)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
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Sect.  3.  122.  Not  less  than  two  months'  notice  specifying  the  grounds  of 
Cancellation  a  proposed  cancellation  or  suspension  must  be  given  by  the  registrar 
or  Suspen-  to  the  society,  except  where  the  cancellation  is  effected  at  the 
request  of  the  society.  Notice  of  the  cancellation  or  suspension 
must  be  advertised  in  the  London  Gazette  and  in  some  newspaper 
in  the  locality  where  the  registered  office  of  the  society  is 
situate  {a) . 

An  appeal  lies  to  the  High  Court  from  a  cancellation,  or  from  a 
suspension  if  the  latter  is  renewed  after  three  months  {h). 

123.  A  society,  after  the  cancellation  or  during  the  suspension 
of  its  registry,  absolutely  ceases  to  enjoy  the  privileges  of  a 
registered  society,  but  without  prejudice  to  any  liability  incurred 
by  the  society,  and  any  such  liability  can  be  enforced  as  if  no 
cancellation  or  suspension  had  taken  place  (c) . 


sion  of 
Registry. 

Notice 
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Effect  of 
cancellation 
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s.  9  (2).  Where  application  is  made  to  cancel  registry  under  the  compulsory 
powers  of  the  registrar,  the  registrar  may  require  such  applications  to  be  made 
in  duplicate  in  such  form,  and  to  be  supported  by  such  statutory  declaration  as 
the  Chief  Eegistrar  may  direct.  He  must  transmit  one  copy  of  such  application 
to  the  Treasury  for  its  consent  (Treas.  Eeg.  1894  (7)  ). 

(a)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (3).  Notice  before  cancelling  or  suspension  of  registry  must  be  in  Form  Gr 
(Treas.  Eeg.  1894  (8)  ). 

(6)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  9  (4). 

(c)  I  hid.,  s.  9  (5).  It  becomes  an  unregistered  society,  as  to  which  see  p.  19, 
ante. 
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Sect.  1.  Eelease  of  Children  and  Young  Persons  on  Bail  -  176 

Sect.  2.  Custody  where  Bail  refused  -      -      -      -      -  176 

Sect.  3.  Attendance  at  Court  of  Parent     -      _      -      -  177 

Sect.  4.  Punishment  of  Children  and  Young  Persons       -  177 

Sect.  5.  Juvenile  Courts  178 


For  Ahduction     -  -  -  -See  title  Criminal  Law  and  Procedure. 

Apprenticeship  -  -  -       ,,       Master  and  Servant. 

Banking       -  -  -  -  Bankers  and  Banking. 

Bastardy      -  -  -  -  Bastardy. 
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For  Bills  of  Exchange  -       -       -  Bee 

Blind,  Deaf,  and  Dumb  Children  , 

Children's  Courts  -       -       -  , 

Contributory  Negligence  -       -  , 

County  Court  Practice  -  -  ,, 
Criminal      Offences  against 

Children    -       -       -       -  , 

Defective  and  Epileptic  Children  , 

Domestic  Servant   -       ~       -  ,, 

Education  -  -  -  -  ,, 
Employment   of    Children  in 

Factories  and  Shops    -  - 

Evidence  of  Children      -       -  ,, 

Industrial  Schools  -       -       -  ,. 
Limitation,  Periods  of   -  - 
Marriage  of  Infants       -  - 

-  Money-lending     -  -  -  ,. 

Negligence     -       -  -  - 

Orders    for   Custody  in  the 

Divorce  Division  -  -  -  ,. 

Paupers        -       -  -  - 

Reformatories        -  -  -  ,, 

Testamentary  Capacity  -  -  ,, 
Unconscionable  Bargains-       -       , . 

Undue  Influence    -       -  - 


Bills  of  Exchange,  Promis- 
sory Notes,  and  Negotiable 
Instruments. 

Education. 

Magistrates. 

Negligence. 

County  Courts. 

Criminal  Law  and  Procedure. 
Education. 

Master  and  Servant. 
Education. 

Factories  and  Shops. 
Criminal  Law  and  Procedure  ; 

Evidence. 
Education. 

Limitation  of  Actions. 
Husband  and  Wife;  Settle- 
ments. 

Money  and  Money-Lending. 
Negligence. 

Husband  and  Wife. 
Poor  Law. 

Criminal  Law  and  Procedure  ; 

Education. 
Wills. 

Equity  ;  Fraudulent  and  Void- 
able Conveyances  ;  Money 
AND  Money-Lending. 

Equity  ;  Fraudulent  and  Void- 
able Conveyances  ;  Mis- 
representation and  Fraud. 


Part  I. — Definitions. 

Sect.  1. — Infants. 

124.  Infancy  is,  in  English  law,  the  term  applied  to  the  period  of  infants  in 
life,  whether  in  males  or  females,  which  precedes  the  completion  of  ^^i^gi^sh  la^ 
the  twenty-first  year,  and  persons  under  that  age  are  called 
■  infants  (a).  The  age  of  twenty-one  years  is  called  full  age  (h),  and 
anyone  who  has  attained  full  age  is  competent  to  do  all  that  the 
law  requires  or  enables  a  person  in  his  or  her  position  to  do,  except 
in  the  cases  of  lunatics,  idiots,  and  persons  under  disability  on 
-  account  of  conviction  for  crime,  and,  to  a  certain  extent,  married 
women.  But  infants  have  a  very  limited  power  of  legal  action, 
and  their  interests  are  carefully  protected  by  the  law,  since  they  are 
regarded  as  of  immature  intellect  and  imperfect  discretion  (c).  The 
term  "infant  "  is  derived  from  Koman  law,  in  which,  however,  it 
was  used  more  in  its  etymological  sense,  and  was  applied  only  to 


{a)  The  common  law  knows  of  no  distinction  between  infants  of  tender  and 
of  mature  years  {Morgan  v.  Thome  (1841),  7  M.  &  W.  400,  jjer  Parke,  B.,  at 
p.  408).    But  see  notes  (d),  (e),  p.  44,  post. 

{b)  Co.  Litt.  78  b. 

(c)  2  Co.  Inst.  291 ;  3  Co.  Inst.  4 ;  1  Eoll.  Abr.  731  ;  4  Bac.  Abr.,  tit.  Infancy 
and  Age  (G.),  (L),  7tli  ed.,  pp.  348,  354,  360;  Slato7^  v.  Trimble  (1861),  14  I.  C. 
L.  E.  342,  per  Hayes,  J.,  at  p.  356. 
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Infants  and  Children. 


Sect.  1. 
Infants. 


Full  age. 


Alteration 
of  status. 


The 

Sovereign. 


Statutory 
definitions 
of  "  child  " 
and  "young 
person," 


Generally. 


persons  under  seven  years  of  age  (d).  The  use  of  the  word  in  this 
sense  is  in  EngHsh  law  retained  only  in  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court,  where,  in  the  case  of  the 
appointment  of  a  guardian  for  the  purpose  of  taking  out  adminis- 
tration durante  minore  cetate,  a  distinction  is  made  between  infants 
and  minors,  the  former  being  under  seven  years  and  the  latter 
between  seven  years  and  twenty-one  years  ie). 

125.  Full  age  is  attained  at  the  close  of  the  day  preceding  the 
twenty-first  anniversary  of  his  birth  (/),  and,  inasmuch  as  the  law 
does  not  take  notice  of  fractions  of  a  day  {g),  a  person  is  capable  of 
doing  a  legal  act  at  any  time  on  that  day  (h). 

126.  An  infant  can,  by  Act  of  Parliament,  be  adjudged  of  full 
age  before  he  attains  the  age  of  twenty-one  years  (i).  His  status 
of  infancy  cannot  be  changed  in  any  other  way,  nor  can  he  alter 
it  by  adopting  a  proceeding  which  would  be  valid  if  he  were  of 
full  age  {k). 

127.  The  general  rule  as  to  the  attainment  of  full  age  at 
twenty-one  years  has  one  exception  in  the  case  of  the  Sovereign,  who 
is  considered  to  attain  full  age  at  the  age  of  eighteen  years  {I). 

Sect.  2. — Children, 

128.  The  word  "  child  "  is  usually  employed,  instead  of  "infant," 
to  denote  a  person  of  immature  years,  in  statutes  passed  for  the 
protection  of  such  persons  or  dealing  with  their  criminal  acts,  the 
term  being  thus  applied  to  persons  of  varying  ages,  and  contrasted 
with  the  expression  "  young  person,"  which  is  used  to  denote  a 
somewhat  more  advanced  age.  Many  of  these  statutes  have  been 
repealed  and  their  provisions  consolidated  by  the  Children^  Act, 
1908  (m),  in  which  a  "  child  "  is  defined  generally  as  a  person 


{d)  The  word  infans  means  "unable  to  speak"  (Sandars,  Institutes  of 
Justinian,  8th  ed.,  pp.  69,  347).  The  Eoman  law  also  drew  certain  distinctions 
between  persons  past  the  age  of  infancy,  but  below  or  above  the  age  of  puberty, 
which  was  fixed  by  Justinian  at  fourteen  for  males  and  twelve  for  females  {ibid.^ 
pp.  70,  71,  347,348;  4  Bl.  Com.  22).  As  to  the  distinctions  in  English  law 
between  the  criminal  capacity  of  infants  under  seven  years  of  age  and  between 
that  age  and  fourteen  years  and  above  fourteen,  see  title  Criminal  Law  and 
Procedure,  Yol.  IX.,  pp.  239,  240. 

(e)  See  title  Executors  and  Administrators,  Yol.  XIY.,  p.  197.  See  also 
p.  50,  post. 

(/)  1  Bl.  Com.  463  ;  Anon.  (1699),  1  Ld.  Eaym.  480,  per  Holt,  C.J.  ;  Anon., 
cited  in  F'itzhiujh  v.  Bennington  (1704),  2  Ld.  Eaym.  1094,  per  Holt,  C.J.,  at 
p.  1096.  (The  use  of  the  masculine  pronoun  throughout  this  title  is  intended 
to  include  females  unless  the  context  forbids.) 

{(j)  Lester  v.  Garland  (1808),  15  Yes.  248,  per  Grant,  M.E.,  at  p.  257;  see 
also  title  Time. 

{h)  Thus  a  person  born  on  1st  January,  1889,  could  have  legally  acted  at  the 
first  instant  of  31st  December,  1909  (4  Bac.  Abr.,  tit.  Infancy  and  Age  (A.), 
7th  ed.,  p.  335  ;  Herbert  v.  Turball  (1663),  1  Keb.  589  ;  Nichols  v.  Bamsel  (1677), 
2  Mod.  Eep.  280,  281 ;  Anon.  (1704),  1  Salk.  44). 

(i)  4  Co.  Inst.  30. 

(Jc)  Re  Jones,  Ex  parte  Jones  (1881),  18  Ch.  D.  109,  122,  123,  C.  A.  (where  an 
infant  filed  a  petition  in  bankruptcy). 

(1)  See  title  Constitutional  Law,  Yol.  YL,  pp.  375,  376;  and  p.  55,  post, 
{rn)  8  Edw.  7,  c.  67. 
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under  the  age  of  fourteen  years,  and  a  "  young  person  "  as  above 
the  age  of  fourteen  years  and  under  the  age  of  sixteen  years  (a). 
But  there  are  other  definitions  in  statutes  which  are  still 
unrepealed  (b). 

Under  the  Summary  Jurisdiction  Acts  (c)  a  "  child  "  means  a  per- 
son who,  in  the  opinion  of  the  court  before  whom  he  is  brought,  is 
under  the  age  of  twelve  years,  and  a  "  young  person  "  means  one 
who,  in  the  opinion  of  the  court  before  whom  he  is  brought,  is  above 
twelve  and  under  sixteen  years  of  age.  The  lowest  permissible  age 
for  the  sale  of  intoxicating  liquors  to  children  is  fourteen  years  (d) ; 
but  the  provisions  of  the  Prevention  of  Cruelty  to  Children  Act, 
1904  (e),  apply  to  persons  under  sixteen  years  (/). 

129.  The  expression  ''child"  has  also  been  defined  by  statute  or 
judicial  decision  in  respect  of  the  relationship  borne  to  certain 
persons. 

As  regards  the  recovery  of  damages  for  death  caused  by  negligence 
for  the  benefit  of,  amongst  others,  children  of  the  deceased,  the  word 
"  child  "  includes,  besides  a  son  and  daughter,  a  grandson  and  grand- 
daughter and  stepson  and  stepdaughter  (g).  In  the  Workmen's 
Compensation  Act,  1906  (h),  the  dependants  of  a  workman  to  whom 
compensation  is  payable  in  case  of  his  death  by  an  accident  within 
the  purview  of  the  Act  include,  if  they  were  dependent  on  his 
earnings,  an  illegitimate  child  and  grandchild  (i). 

In  the  interpretation  of  deeds  and  wills  the  expression  "  child  " 
means  a  legitimate  child  {k),  unless  either  (1)  the  circumstances 
render  it  impossible  that  it  can  refer  to  such  a  child,  or  (2)  the 
language  of  the  will  shows  that  the  testator  intended  to  use  the 
expression  in  a  different  or  more  extended  sense  (l).    In  either  of 


Sect.  2. 
Children. 


In  the 
Summary 
Jurisdiction 
Acts. 


Child  as  a 
term  of 
relationship. 

Under  the 
Fatal  Acci- 
dents Act, 
1846. 

Under  the 
V^^orkmen's 
Compensa- 
tion Act, 
1906. 

In  deeds  and 
wills. 


(a)  8  Edw.  7,  c.  67,  s.  131 ;  see  pp.  158  et  seq.,  post. 

{h)  See  titles  Agriculture,  Yol.  I.,  p.  277 ;  Education,  Vol.  XII.,  pp.  32, 
55;  Eactoeies  and  Shops,  Yol.  XIY.,  pp.  445,  446,  487;  and  p.  152, 
post.  As  to  definition  of  "boy"  and  *'girl"  for  the  purpose  of  employment 
in  mines,  see  pp.  154,  156,  post.  As  to  limits  of  age  for  other  employments,  see 
pp.  150,  152,  153,  157,  post. 

(c)  See  title  Magistrates  ;  and  Summary  Jurisdiction  Act,  1879  (42  &  43 
Yict.  c.  49),  s.  49.  As  to  children  in  reference  to  the  commission  of  crime  and 
criminal  proceedings  generally,  see  title  Criminal  Law  and  Procedure,  Yol. 
IX.,  pp.  239  et  seq. ;  and  as  to  offences  in  respect  of  children,  see  ihid.,  pp.  552, 
623,  626. 

(d)  Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  «fe  1  Geo.  5,  c.  24), 
s.  68. 

(e)  4  Edw.  7,  c.  15. 

(/)  Ihid.,  s.  2  (b),  (c),  (d). 

{g)  Eatal  Accidents  Act,  1846  (9  &  10  Yict.  c.  93),  s.  5 ;  see  title  Negligence. 
{h)  6  Edw.  7,  c.  58. 

(i)  Hid.,  s.  13,  including  a  posthumous  illegitimate  child  {Orrell  Colliery  Go. 
V.  Schofield,  [1909]  A.  C.  433).    See  title  Master  and  Servant. 

{k)  Wilkinson  v.  Adam  (1813),  1  Yes.  &  B.  422,  per  Lord  Eldon,  L.C.,  at 
p.  462.  In  this  respect  a  deed  must  be  construed  upon  the  same  principles  as  a 
will  [Ehhern  v.  Fowler,  [1909]  1  Ch.  578,  C.  A.,  per  Cozens-Hardy,  M.E.,  at 
pp.  585,  586).  See  also  titles  Deeds  and  Other  Instruments,  Yol.  X.,  p.  438 ; 

^YlLLS 

[l)  Hill  V.  Crook  (1873),  L.  R.  6  H.  L.  265,  per  Lord  Cairns,  at  pp.  282,  283  ; 
Ebbern  v.  Fowler,  supra. 
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Infants  and  Childeen. 


Sect.  2.  these  cases  it  may  mean  or  include  an  illegitimate  child  (??i),  or  a 
Children,     stepchild  (n),  or  a  grandchild  (o). 


Part  II. — Civil  and  Legal  Capacity  and 
Disabilities. 

Sect.  1. — General  Principles. 

Inability  of  130.  An  infant,  being  regarded  as  of  immature  intelligence  and 
infants  to  discretion  (a),  is  under  a  general  incapacity  to  exercise  the  rights  of 
dutiesOT^  citizenship  or  perform  civil  duties  (b) ;  or  to  hold  pubhc  or  private 
prejudice  offices  or  perform  the  duties  incidental  to  them  (c).  For  the  same 
b^^le  ai^actf ^  reason  he  is  not  permitted  by  law  to  do  anything  prejudicial  to 
J  ega  ac  s.   -j^-^  interests  (d).     In   accordance  with  this  principle  his 

capacity  to  bind  himself  by  contract  is  limited  to  certain  particular 
cases  in  which  it  is  clearly  for  his  benefit  that  he  should  be  permitted 
to  do  so  (e) ;  other  contracts  by  him  being  either  voidable  or,  if 
manifestly  prejudicial  to  his  interests,  absolutely  void  (/).  The 
same  principle  regulates  an  infant's  capacity  to  acquire  (^/)  and 
dispose  ol(h)  property,  and  his  incapacity  in  reference  to  legal 
proceedings  instituted  on  his  behalf  or  against  him  (i). 

Liability  for  131.  An  infant  who  is  of  an  age  at  which  he  is  capable  of 
and  wrongful  ^i^^i^S^^^^i^g  between  right  and  wrong  is  liable  for  the  conse- 
acts.™^^  ^    quences  of  his  own  fraud  and  for  other  wrongful  or  criminal  acts  {k) . 

Infants  under     132.  Infants  have  always  been  treated  as  specially  under  the 

the  special 
protection  of 
the  Sovereign. 


^^Y^t*^^^^  t    P^*^^®^^^^^  Ki^gj  who,  as  parens  patrice,  had  the  charge  of 


(m)  Wilkinson  v.  Adam  (1813),  1  Yes.  &  B.  422  ;  Hill  v.  Crook  (1873),  L.  E.  6 
H.  L.  265  ;  and  see  title  Wills. 

(n)  Be  Jeans,  Upton  v.  Jeans  (1895),  12  L.  T.  835. 

(0)  Beeves  v.  Brymer  (1799),  4  Yes.  692,  698 ;  Fenn  v.  Death  (1856),  23  Beav. 
73  ;  Berry  v.  Berry  (1861),  3  Giff.  134. 

(a)  See  p.  43,  ante. 

(b)  Grange  v.  Tiving  (1665),  0.  Bridg.  107,  per  Bridgman,  C.J.,  at  p.  117  ; 
and  see  pp.  47,  48,  post. 

(c)  See  p.  47,  post. 

(d)  Co.  Litt.  171  b;  Com.  Dig.,  tit.  Enfant  (C.  2).  The  law  treats  all  acts  of 
an  infant  which  are  for  his  benefit  on  the  same  footing  as  those  of  an  adult,  but 
does  not  permit  him  to  be  prejudiced  by  anything  to  his  disadvantage  (Basset's 
Case  (1557),  2  Dyer,  136  a,  137  a).  An  infant,  owing  to  his  want  of  judgment 
and  capacity,  is  disabled  from  binding  himself,  except  where  it  is  for  his  benefit 
{Compton  V.  Collinson  (1788),  2  Bro.  0.  0.  311,  per  Buller,  J.,  at  p.  387). 

(e)  See  pp.  63  et  seq.,  post, 
if)  Ibid. 

(g)  See  pp.  75  et  seq.,  post. 

{h)  See  pp.  78  et  seq., post.  An  infant  has  no  disposing  mind  (Sockett  v.  Wray 
(1793),  4  Bro.  C.  C.  483,  per  Arden,  M.E.,  at  p.  486).  See  also  title  Deeds  and 
Other  Instruments,  Yol.  X.,  p.  360. 

(1)  See  pp.  133  et  seq.,  post. 

[k]  See  pp.  66,  74,  75,  post.  As  to  the  capacity  of  an  infant  in  regard  to 
crime,  see  title  Criminal  Law  and  Procedure,  Yol.  iX.,  pp.  239,  240;  and 
as  to  negligence  and  contributory  negligence,  see  title  Negligence. 
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persons  not  capable  of  looking  after  themselves  (Q.    This  jurisdic-  ^ect.  i. 

diction   over  infants  was  formerly  delegated  to   and   exercised  General 

by  the  Lord  Chancellor  (m) ;  through  him  it  passed  to  the  Court  Principles, 
of  Chancery  (n),  and  is  now  vested  in  the  Chancery  Division  of  the 
High  Court  of  Justice  (o).    It  is  independent  of  the  question  whether 
the  infant  has  any  property  or  not  ( p). 

Sect.  2. — Absolute  Disabilities. 

133.  With  certain  exceptions  (q)  an  infant  cannot  hold  an  office  General 

or  post  of  public  and  pecuniary  trust  (r).  Accordingly  he  cannot  J^^^^^^bUc^^ 
act  as  the  clerk  of  a  court  where  it  is  a  part  of  the  duties  to  receive  officef^ 
money  (s),  nor  as  a  bailiff  (t)  or  receiver  (a).  He  cannot,  if  a  peer, 
sit  or  vote  in  the  House  of  Lords  (b),  nor  is  he  eligible  for  the  House 
of  Commons  (c).  He  cannot  be  a  mayor,  alderman,  or  councillor  of 
a  municipal  borough  (d),  or  of  a  metropolitan  borough  (e),  nor  be  a 
chairman  or  member  of  a  county  council  (/),  district  council  (^),  or 
parish  council  (h),  nor  act  as  guardian  of  the  poor  {i). 

134.  An  infant  cannot  be  registered  as  a  voter  for  nor  vote  at  a  incapacity- 
parliamentary  election  (j) ,  nor  be  a  burgess  of  a  municipal  borough  (k),  exercise 

.   .  tlie  franchise. 

(l)  Fitz.  Nat.  Brev.  232 ;  Be  Manneville  v.  De  Manneville  (1804),  10  Ves.  52,  55  ; 
Be  Fitzgerald  (1805),  2  Sch.  &  Lef.  432,  per  Lord  Eedesdale,  L.C.,  at  p.  437 ; 
Field  V.  Moore,  Field  v.  Brown  (1855),  7  De  G-.  M.  &  G.  691,  C.  K.,per  Tuenee, 
L.J.,  at  p.  710.    See  also  title  Constitutional  Law,  Vol.  YI.,  pp.  375, 475. 

(m)  1  Bl.  Com.  463. 

[n)  Ibid.;  3  Bl.  Com.  427;  Wellesley  v.  Beaufort  [Duke)  (1827),  2  Euss.  1, 
jper  Lord  Eldon,  L.C,  at  pp.  20,  21 ;  affirmed  sub  nom.  Wellesley  v.  Wellesley 
(1828),  2  Bli.  (n.  s.)  124,  H.  L.,  per  Lord  Eedesdale,  at  pp.  129,  130;  Field  v. 
Moore,  Field  v.  Brown,  supra,  at  p.  710. 

(o)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  34  ;  Martin  v.  Gale  (1876),  4 
Ch.  D.  428, ^er  Jessel,  M.E.,  at  pp.  431,  432.    See  pp.  125  etseq.,  14:6  etseq., post. 

{p)  Re  A.B.,  an  Infant  (1885),  1  T.  L.  E.  657 ;  and  see  note  {g),  p.  105,  and 
p.  126,  post. 

{q)  See  pp.  55,  56,  post. 

(r)  Claridge  v.  Evelyn  (1821),  5  B.  &  Aid.  81, per  Abbott,  C.J.,  at  p.  86 ;  CucJcson 
V.  Wiriter  (1828),  2  Man.  &  Ey.  (K.  B.)  313.  See  also  title  Trusts  and  Trustees. 
(s)  Claridge  v.  Evelyn,  supra, 
[t]  Cuckson  V.  Winter,  sapra. 

(a)  Co.  Litt.  171  b,  172  a ;  Com.  Dig.,  tit.  Enfant  (C.  1). 

(b)  4  Co.  Inst.  47. 

(c)  I  bid. ;  and  see  title  Parliament. 

{d)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  9  (2)  (a), 
11  (2)  (a),  14  (3),  15  (1) ;  and  see  titles  Elections,  Vol.  XII.,  pp.  182,  342, 
353 ;  Local  G-overnment. 

(e)  London  Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  2  (4),  (5) ;  see  Local 
Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  2  (1);  Local  Government  Act,  1894 
(56  &  57  Yict.  c.  73),  ss.  31  (1),  46  (1) ;  and  see  title  Elections,  Yol.  XII.,  p.  500. 

(/)  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  2  (1),  (5)  (a)  ;  see 
Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  ss.  9  (2)  (a),  11  (2)  (a), 
14  (3),  15  (1) ;  and  see  titles  Elections,  Yol.  XIL,p.  356  ;  Local  Government. 

{g)  Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  46  (1) ;  and  see  title 
Elections,  Yol.  XIL,  pp.  191,  192,  361—393. 

{h)  Ibid. 

{i)  Ibid. 

(j)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  ss.  20,  27  ; 
Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  ss.  3—6; 
Eegistration  Act,  1885  (48  &  49  Yict.  c.  15),  s.  18,  Sched.  IL,  Eorm  No.  1, 
Part  1.  (4);  and  see  title  Elections,  Yol.  XII.,  p.  139.  co^,,. 

{k)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  9  (2)  (a)  ;T;and 
see  title  Elections,  Yol.  XII.,  p.  182. 
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nor  vote  at  an  election  of  councillors  of  a  municipal  borough  (I),  or 
a  metropolitan  borough  (m),  or  of  county  councillors  parish 
councillors  (o),  or  district  councillors  {j^),  or  guardians  of  the 
poor  (q). 

An  infant  is  not  qualified  to  serve  on  a  jury  (r). 

135.  An  infant  cannot  generally  appoint  an  agent  to  act  for  him, 
or  on  his  behalf  (s),  nor  an  attorney  (a).  But  an  infant  has  power 
in  certain  cases  to  appoint  a  guardian  to  protect  his  interests  and 
manage  his  affairs  {b),  and  he  can  authorise  an  agent  to  do  specific 
lawful  acts  on  his  behalf  (c).  Where  the  appointment  of  an  agent 
or  attorney  is  void,  any  act  done  by  him  by  virtue  of  the  appoint- 
ment is  also  void  {d). 

Tcts  anT^^  136.  Any  act  or  disposition  of  an  infant  which  is  clearly  to  his 
dispositions,     prejudice  is  void  (e) . 


{I)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  11  (1). 

(m)  London  Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  2  (5) ;  see  Local 
Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  31  (1). 

{7i)  County  Electors  Act,  1888  (51  &  52  Yict.  c.  10),  s.  2  (1);  Local  Govern- 
ment Act,  1888  (51  &  52  Yict.  c.  41),  s.  75  ;  see  Municipal  Corporations  Act, 
1882  (45  &  46  Yict.  c.  50),  s.  9  (2). 

(o)  Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  44  (1),  (2) ;  and  see 
notes  {d),  (e),  (/),  p.  47,  ante. 

{p)  Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  23  (3). 

{q)  Ibid.,  s.  20  (3);  and  see  generally,  title  Elections,  Yol.  XIL,  pp.  191, 
192. 

(r)  Juries  Act,  1825  (6  Geo.  4,  c.  50),  ss.  1,  52;  Municipal  Corporations  Act, 
1882  (45  &  46  Yict.  c.  50),  s.  186  (1) ;  see  ibid.,  s.  9  (2)  (a) ;  and  see  title  Juries. 
As  to  coroners'  juries,  compare  title  Coroners,  Yol.  YIII.,  p.  261. 

(s)  Doe  d.  Thomas  v.  Boberts  (1847),  16  M.  &  W.  778,  per  Parke,  B.,  at 
p.  780  ;  and  see  title  Agency,  Yol.  L,  p.  149. 

(a)  Perkins,  Profitable  Book  (or  Laws  of  England),  s.  12,  p.  3 ;  4  Bac.^Abr., 
tit.  Infancy  and  Age  (I.)  3,  7th  ed.,  pp.  360,  361  ;  Whitting ham's  Case  (1603), 
8  Co.  Eep.  42  b,  45  a ;  Zouch  d.  Abbot  and  Hallet  v.  Parsons  (1765),  3  Burr. 
1794,  1804  ;  Motteux  v.  8t.  Aubin  (1777),  2  Wm.  Bl.  1133  ;  Saunderson  v.  Marr 
(1788),  1  Hy.  BL  75  ;  Ashlin  v.  Langton  (1834),  4  Moo.  &  S.  719  ;  Oliver  v. 
Woodroffe  (1839),  4  M.  &  W.  650.  But  it  was  held  that  an  infant  could  appoint 
an  attorney  to  accept  livery  of  seisin  because  it  was  for  his  benefit  {Barnes 
V.  Machin  (1609),  Noy,  130) ;  and  as  to  his  appointing  an  attorney  to  take  an 
admittance  to  copyhold  land,  see  note  {n),  p.  96,  post.  See  also,  as  to  the  special 
power  of  a  married  woman,  whether  an  infant  or  not,  to  appoint  an  attorney, 
titles  Agency,  Yol.  L,  p.  150;  Husband  and  Wiee,  Yol.  XVL,  p.  384. 

(&)  See  pp.  58,  59,  post. 

(c)  Etuer  v.  Jones  (1846),  9  Q.  B.  623.  An  apprenticeship  deed  was  held  to 
be  sufificiently  executed  and  delivered  where  the  names  of  the  infant  apprentice 
and  his  father,  both  being  illiterate,  were  at  their  request  written  on  it  opposite 
to  their  seals  by  a  third  person,  and  the  infant  afterwards  delivered  it  to  the 
master  {R.  v.  Longnor  {Inhabitants)  (1833),  4  B.  &  Ad.  647). 

{d)  Whittingham's  Case,  supra ;  Baby  v.  Robinson  (1667),  1  Sid.  321  ;  StoJcesy. 
Oliver  (1696),' 5  Mod.  Rep.  209;  Motteux  v.  8t.  Aubin,  supra;  Saunderson  v. 
3Iarr,  supra;  Doe  d.  Thomas  v.  Roberts,  supra;  see  also  Biddle  v.  Dowse  (1827), 
6  B.  &  C.  255. 

(e)  Com.  Dig.,  tit.  Enfant  (C.  2) ;  1  Shep.  Touch.,  8th  ed.,  p.  56,  n.  (y) ; 
Harvey  N.  Ashley  (1748),  3  Atk.  607,  per  Lord  Hardwicke,  L.C.,  at  p.  610; 
Compton  V.  Gollinson  (1788),  2  Bro.  C.  C.  377,  387 ;  Keane  v.  Boijcott  (1795), 
2  Hy.  Bl.  512,  515  ;  Cooper  v.  Simmons  (1862),  7  H.  &  N.  707,  per  Martin,  B.,  at 
p.  719;  Slator  Y.  Brady  (1863),  14  L  C.  L.  E.  61,  64,65.  An  infant's  act  is 
void  where  there  is  no  apparent  benefit  or  likelihood  of  a  benefit  accruing  to 
him  from  it  {Grange  v.  living  (1665),  0.  Bridg.  107,  115). 
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Accordingly  an  infant  cannot  (1)  enter  into  a  contract  which  is  ^^cr.  2. 

manifestly  against  his  interests  (/) ;  or  (2)  make,  in  a  contract  Absolute 

which  would  otherwise  be  binding  on  h.im(g),  a  condition  or  Disabilities, 

stipulation  which  is  clearly  against  his  interest  (h).  Prejudicial 

On  the  same  principle  an  infant  cannot  give  a  bill  of  exchange  in  contracts  and 

the  course  of  his  trading  (i),  nor  give  a  bond  with  a  penalty,  nor  stipulations, 

contract  a  loan  {k),  nor  covenant  to  bind  himself  as  an  apprentice,  ^^^F  . 

•except  where  such  covenant  is  warranted  by  the  custom  of  London  aJts.^  ^^^^ 
or  other  local  custom  (0.  Nor  can  he  make  a  lease  of  his  land 
without  a  reservation  of  rent  (m),  nor  grant  a  rentcharge  or 
annuity  (n),  nor  surrender  a  term  of  years  (0).  An  infant  cannot 
generally  give  a  valid  receipt  or  a  valid  release  of  a  legal  claim  (p). 

137.  Subject  to  certain  exceptions  in  favour  of  soldiers  on  actual  Testamentary 
service  and  sailors  at  SQa,(q),  an  infant  is  incapable  of  executing  a  ^^^^P^^^^J- 
will  or  maldng  any  testamentary  appointment  or  disposition  (?•), 
although  in  certain  cases  he  may,  by  written  nomination,  dispose 
•of  sums  of  limited  amount  belonging  to  him  (a). 

(/)  See  p.  63,  post. 

{())  As  to  these  contracts,  see  pp.  64,  67  et  seq.,  post, 
(h)  See  pp.  64,  70,  72,  73,  post. 

(^■)  Com.  Dig.,  tit.  Enfant  (0.  2)  ;  Williams  v.  Harrison  (1690),  Garth.  160. 
See  also  title  Bills  of  Exchange,  Peomissory  Notes  and  Negotiable 
Instruments,  Vol.  II.,  pp.  490,  491,  494. 

{k)  Go.  Litt.  172  a;  Com.  Dig.,  tit.  Enfant  (C.  2) ;  Aijlif  v.  Archdale  (1602), 
Oro.  Eliz.  920  ;  Barby  v.  Boucher  (1693),  1  Salk.  279;  miis  v.  Ellis  (1697), 
6  Mod.  Eep.  368;  Earle  v.  Feale  (1712),  1  Salk.  386.  See  also  title  Bonds, 
Vol.  III.,  p.  83.    As  to  necessaries,  see  pp.  67  et  seq.,  post. 

{I)  Walker  y.  Nicholsoii  {1599),  Oro.  Eliz.  652;  Whittingham  y.  Hill  (1618), 
Cro.  Jac.  494  ;  Gylbert  v.  Fletcher  (1630),  Cro.  Car.  179.  As  to  how  far  a  contract 
of  apprenticeship  is  binding  on  an  infant,  see  pp.  69  et  seq.,  post. 

(w)  Com.  Dig.  tit.,  Enfant  (C.  2);  1  Eoll.  Abr.,  tit.  Enfants  D.,  p.  729;  see 
note  (6),  p.  99,  post. 

{n)  Com.  Dig.,  tit.  Enfant  (C.  2) ;  Thompson  v.  Zeac/i (1690),  3  Mod.  Eep.  301, 
310. 

(o)  1  Eoll.  Abr.,  tit.  Enfants  B.,  p.  729;  LloTjd  v.  Gregory  (1638),  Cro.  Car. 
•501 ;  Thompson  v.  Leach,  supra. 

(p)  Co.  Litt.  264  b;  2  Shep.  Touch.  334,  n. ;  Overton  v.  Banister  (1844), 
3  Hare,  503,  per  Wigram,  V.-C,  at  p.  506.  But  as  to  a  release  by  an  infant 
who  pretends  that  he  is  of  age,  see  p.  66,  post ;  and  as  to  a  receipt  by  an 
infant  married  woman  under  the  Conveyancing  and  Law  of  Property  Act,  1881 
-(44  &  45  Vict.  c.  41),  s.  42,  see  note  (it),  p.  88,  post.  A  release  or  acquittance 
^iven  by  a  person  immediately  after  attaining  full  age  without  the  assistance  of 
independent  advice  is  liable  to  be  set  aside  {Hicks  v.  Hicks  (1744),  3  Atk.  274, 
275  ;  Steadman  v.  Palling  (1747),  3  Atk.  423 ;  Revett  v.  Haroey  (1823),  1  Sim. 
&  St.  502 ;  Kilbee  v.  Sneyd  (1828),  2  Mol.  186,  per  Hart,  L.C.,  at  p.  233).  Eor 
form  of  release  to  trustees  by  infant  beneficiaries  on  attaining  twenty-one,  see 
Encyclopaedia  of  Forms  and  Precedents,  Vol.  XI.,  p.  469. 

{q)  See  p.  104,  post. 

(r)  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  7. 

(a)  By  the  Savings  Banks  Act,  1887  (50  &  51  Vict.  c.  40),  s.  3,  and  the  Post 
Office  Savings  Bank  Ee^ulations,  1900,  regs.  55  et.seq.  (Statutory  Eules  and  Orders 
Eevised,  Vol.  XL,  Savings  Bank,  pp.  73  et  seq.),  an  infant  depositor  in  a  post 
•office  savings  bank,  not  under  sixteen  years  of  age,  may  in  writing  nominate  a 
person  to  take  upon  his  death  any  sum  not  exceeding  £100  due  to  him  at  his 
death,  and  such  nomination  is  valid  to  pass  the  sum.  By  the  Trustee  Savings 
Banks  Eegulations,  1900  (Statutory  Eules  and  Orders  Eevised,  Vol.  XL, 
Savings  Bank,  pp.  26  et  seq.),  regs.  10  et  seq.,  made  pursuant  to  the  Savings 
Banks  Act,  1887  (50  &  51  Vict.  c.  40),  s.  2,  a  similar  power  of  nomination 
is  given  to  infant  depositors  in  Trustee  Savings  Banks  ;  and  see  title  Bankers 
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Sect.  3. — Qualified  Disahilities. 
Sub-Sect.  1 .  — Executorship. 

138.  An  infant  may  be  appointed  an  executor  (b),  but  he  cannot 
exercise  the  office  until  he  has  attained  full  age  (c),  and,  if  he  inter- 
meddles with  the  estate,  he  cannot  be  made  to  account  as  an 
executor  de  son  tort  (d).  In  the  event  of  the  sole  executor  or  all 
the  executors  being  under  age,  administration  will  be  granted  to- 
the  guardian  or  such  other  person  as  the  court  thinks  fit  until  the 
sole  executor  or  the  first  of  the  co-executors  attains  full  age  (c). 
The  administration  will  then  terminate  (/),  and  the  executor 
attaining  full  age  will  be  entitled  to  take  out  probate  (^). 

If  adult  executors  are  appointed  jointly  with  an  infant,  they  can 
execute  the  will  (It),  but  the  right  to  take  out  probate  upon  attaining 
full  age  will  be  reserved  to  the  infant  (i).  He  will  not,  however,  be 
liable  for  the  acts  of  his  co-executors  until  he  does  so  (k). 

Upon  the  death  of  a  person  dying  after  the  31st  December,  1897,. 
his  real  estate  becomes  vested  in  his  personal  representatives  (0, 

AND  Banking,  YoL  I.,  y^.  578,  580.  By  the  Post  Office  Annuity  and  Insurance 
Eegulations,  1888  and  1895,  reg.  41  (Statutory  Eulesand  Orders  Eevised,  Vol.  XL,, 
Savings  Bank,  p.  52),  made  pursuant  to  the  Government  Annuities  Act,  1882 
(45  &  46  Vict.  c.  5i),  s.  6,  a  similar  power  of  nomination  is  given  in  respect 
of  savings  bank  insurances.  As  to  the  similar  power  of  nomination  given  to 
members  of  friendly  societies,  industrial  and  provident  societies,  and  trade- 
unions,  see  titles  Executoes  and  Administrators,  Vol.  XIY.,  p.  192; 
Eriendly  Societies,  Vol.  XV.,  pp.  152,  153 ;  Industrial,  Provident,  and 
Similar  Societies,  pp.  17,  18,  mite ;  Trade  and  Trade  Unions. 

(6)  See  title  Executors  and  Administrators,  Vol.  XIV.,  p.  139;  2  Bl. 
Com.  503;  Swinburne  on  Wills,  p._  196 ;  Went.  Off.  Ex.,  14th  ed.,  p.  390.  A 
child  en  ventre  samere  may  be  appointed  (2  Bl.  Com.  503  ;  Godolphin,  Orphan's- 
Legacy,  3rd  ed.,  p.  102),  and  if,  in  that  case,  more  than  one  child  is  born,  all 
will  be  admitted  executors  (Godoliohin,  Orphan's  Legacy,  3rd  ed.,  p.  102}. 

(c)  Administration  of  Estates  Act,  1798  (38  Geo.  3,  c.  87),  s.  6,  prior  to  which 
he  could  exercise  the  office  at  the  age  of  seventeen  (Went.  Off.  Ex.,  14th  ed.^ 
p.  390)  ;  though  the  Court  of  Chancery  would  not  pay  out  money  to  an  infant 
executor  {Camiiart  v.  Campari  (1790),  3  Bro.  C.  C.  195). 

{d)  Stott  V.  Meanock  (1862),  31  L.  J.  (ch.)  746.  As  to  the  incidents  of  a 
legacy  given  to  an  infant  executor,  see  p.  76,  post,  and  title  Executors  and 
Administrators,  Vol.  XIV.,  p.  273. 

(e)  Btnnet  v.  Baud  (1664),  1  Sid.  185  ;  Shep.  Touch.,  pp.  490,  491 ;  Burn,, 
Ecclesiastical  Law,  Vol.  IV.,  pp.  385  et  seq. ;  Administration  of  Estates  Act,, 
1798  (38  Geo.  3,  c.  87),  ss.  6,  7  ;  Court  of  Probate  Act,  1857  (20  &  21  Vict, 
c.  77),  s.  73  ;  In  the  Goods  of  Stewart  (1875),  L.  E.  3  P.  &  D.  244;  and  see  title 
Executors  and  Administrators,  Vol.  XIV.,  p.  197.  As  to  the  distinction 
made  between  infants  and  minors  in  the  appointment  of  a  guardian  for  the 
purpose  of  taking  out  administration  dm-ante  minore  oitate,  see  p.  44,  ante. 

(/)  Shep.  Touch.,  p.  491 ;  Godolphin,  OrjDhan's  Legacy,  3rd  ed.,  pp.  231,, 
232  ;  Burn,  Ecclesiastical  Law,  Vol.  IV.,  pp.  384  et  seq. ;  13ac.  Abr.,  tit.  Executors 
and  Administrators  (B.)  1  (3)  ;  Taylor  v.  Watts  (1676),  Ereem.  (k.  r.)  425. 

[<l)  Administration  of  Estates  Act,  1798  (38  Geo.  3,  c.  87),  s.  6. 

(h)  n<j<>t  and  Oascoin's  Case  (1616),  1  Brownl.  46  ;  Foxiuisty.  Tremain  (1670),, 
1  Mod.  Eep.  47;  Colhorne  v.  Wright  (1679),  2  Lev.  239 ;  _  Bac.  Abr.,  tit. 
Executors  and  Administrators  (B.)  1 ;  Com.  Lig.,  tit.  Administration  (B.  12). 

{i)  Burn,  Ecclesiastical  Law,  Vol.  IV.,  p.  310;  Cummins  v.  Cummins  (1845J, 
3  Jo.  &  Lat.  64. 

(A;)  Jlussers  Case  (1584),  5  Co.  Eep.  27  a;  Whitmore  v.  Weld  (1685),  1  Vern. 
326,  328 ;  Cummins  v.  Cummins,  supra,  at  p.  96. 

(/)  Land  Transfer  Act,  1897  (60  i<c  61  A^ict.  c.  65),  s.  1  (1) ;  see  title  Executors 
AND  Administrators,  Vol.  XIV.,  p.  238. 
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including  executors  who  have  not  proved  the  will  unless  they  have 
renounced  probate  (m).  The  law  contemplates  a  subsequent  assent 
by  the  personal  representatives  to  a  devise  contained  in  the  will  or 
the  conveyance  of  land  by  them  to  a  person  entitled  thereto  as 
heir,  devisee,  or  otherwise  (n),  and  provides  that  some  or  one  only 
of  several  joint  personal  representatives  shall  not  sell  or  transfer 
real  estate  without  the  authority  of  the  court  (o) ;  but  no  provision 
is  made  for  the  case  of  an  infant  being  appointed  an  executor. 

Where  an  infant  is  next  of  kin  or  is  otherwise  interested  in  the 
property  of  a  person  who  dies  intestate  or  without  having  appointed 
an  executor  who  acts,  administration  will  not  be  granted  to  him 
until  he  comes  of  full  age  and  applies  for  a  grant  of  administration 
to  himself  (^).  The  court  will  in  general  recognise  the  right  of  a 
minor,  that  is  to  say,  an  infant  over  seven  years  of  age,  to  elect 
the  person  to  be  appointed,  provided  he  is  suitable  (q).  But  it  has 
unfettered  discretion  over  the  appointment  (r),  and  can,  if  it  thinks 
fit,  overrule  such  election  (a). 


Sect.  3. 

Qualified 
Disabilities. 


Administra- 
tion durante 
minore  estate 
where  infant 
is  next  of  kin. 


Sub-Sect.  2. — Trusteeship. 

139.  An  infant  can  be  a  trustee  (h) ;  but  he  remains,  as  such,  infant 
under  the  disabilities  incident  to  infancy,  and  therefore  (1)  cannot  trustee, 
execute  a  trust  involving  the  exercise  of  discretion  (c) ;  (2)  is  not 
liable  for  breaches  of  trust  which  he  commits  during  his  minority  {d) , 


{m)  Re  Paivley  and  London  and  Provincial  Bank,  [1900]  1  Ch.  58,  64. 
(n)  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  3  (1). 
(o)  IMd.,  s.  2  (2). 

(p)  Com.  Dig.,  tit.  Administration  (P.);  Orandisoii  [Lord)  v.  Dover  [Gountess] 
(1684),  Skin.  155  ;  In  the  Goods  of  Lilley  (1897),  76  L.  T.  164.  This  is  done 
even  in  the  case  of  an  infant  foreigner  who  by  the  law  of  his  domicil  would 
be  entitled  to  the  grant  [In  the  Goods  of  D''  Orleans  [Duchess)  (1859),  1  Sw.  &  Tr. 
253,  where  the  earlier  case,  In  the  Goods  of  Da  Ounha  [Countess)  (1828),  1  Hag. 
Ecc.  237,  in  which,  however,  the  circumstances  were  special,  was  not  followed). 
Where  administration  was  granted  to  an  infant,  and  he  acted  under  it,  an 
account  of  his  receipts  during  infancy  could  not  be  directed  against  him  [Hind- 
marsh  V.  Southgate  (1827),  3  Kuss.  324).  For  form  of  release  of  an  administrator 
durante  minore  cetate  by  the  infant  on  attaining  twenty-one,  see  Encyclopaedia 
of  Eorms  and  Precedents,  Vol.  XL,  p.  479. 

[q)  R  V.  Bettestvorth  (1730),  Eitz-G.  163,  per  Lee,  J.,  at  p.  164;  In  the  Goods 
of  Weir  [Mary)  (1862),  2  Sw.  &  Tr.  4:51;  In  the  Goods  of  Burchmore  (1874),  L.  E.  3 
P.  &  D.  139;  In  the  Goods  of  Gardiner  (1884),  9  P.  D.  66;  In  the  Goods  of  Webb 
(1888),  13  P.  D.  71.  An  infant  wife  may  elect  her  husband  as  administrator 
during  her  minority  (Toller,  Law  of  Executors  and  Administrators,  p.  92). 

[r)  West  and  Smith  v.  Willby  (1820),  3  Phillim.  374;  In  the  Goods  of  Eiving 
(1828),  1  Hag.  Ecc.  381;  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77), 
s.  73. 

[a)  Faivkener  and  Freemantle  v.  Jordan  (1756),  2  Lee,  327,  per  Sir  George 
Lee,  at  p.  330;  and  see,  generally,  title  Executoes  and  Administrators, 
Vol.  XIV.,  pp.  197,  198. 

[b)  Jevon  v.  Bush  (1685),  1  Vern.  342,  per  Lord  Jeffreys,  L.C,  atp.  343  ;  King 
V.  Denison  (1813),  1  Ves.  &  B.  260,  per  Lord  Eldon,  L.C,  at  p.  275;  King  v. 
Bellord  (1863),  1  Hem.  &  M.  343  ;  and  see  title  Trusts  and  Trustees. 

(c)  King  v.  Bellord,  supra.    As  to  powers,  see  pp.  53,  54,  post. 

(d)  RusseVs  Case  (1584),  5  Co.  Eep.  27  a;  Whitmore  v.  Weld  (1685),  1  Vern. 
326,  328;  Hindmarsh  v.  Southgate  (1827),  3  Euss.  324;  Stotty.  Meanock  (1862), 
31  L.  J.  (CH.)  746 ;  but  it  is  otherwise  if  the  breach  continues  after  the  infant 
trustee  has  attained  full  age  [Sculthorpe  v.  Tipper  (1871),  L.  E.  13  Eq.  232). 

E  2 
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Sect.  3. 

Qualified 
Disabilities. 

Presumption 

against 

trusteeship. 

Kemoval 
•of  infant 
trustee. 


Vesting  order 
as  to  land, 
stock,  or 
chose  in 
action. 


except  in  case  of  fraud  (e) ;  and  (3)  is  limited  as  to  his  power  of 
conveying  or  disposing  of  trust  property  vested  in  him  (/). 

Owing  to  these  inconveniences  in  an  infant  being  trustee, 
the  court  will,  in  a  case  of  doubt,  lean  to  the  view  that  pro- 
perty given  to  him  devolves  on  him  beneficially  and  not  as 
trustee  ig). 

An  infant  trustee  is  not  a  trustee  unfit  or  incapable  to  act,  in 
whose  place  a  new  trustee  can  be  appointed  under  the  statutory 
power  of  appointing  new  trustees  (h) ;  but  the  court  (i)  can  and 
will  appoint  a  new  trustee  in  the  place  of  an  infant  trustee  where 
such  a  course  is  expedient  (k). 

Where  a  trustee  entitled  to  any  land  or  to  a  contingent  right 
therein,  or  to  stock,  or  to  a  chose  in  action,  either  solely  or  jointly 
with  any  other  person,  is  an  infant,  the  court  may  make  an  order 
vesting  in  any  person  either  the  land  (for  any  estate  therein)  or  the 
right  to  transfer  or  call  for  a  transfer  of  the  stock,  or  to  receive  the 
income  thereof,  or  to  sue  for  or  recover  the  chose  in  action,  or 
releasing  or  disposing  of  the  contingent  right  (I). 


Sub-Sect.  3. — Protectorship  of  Settlement. 


Infant  140.  Where  under  the  Fines  and  Kecoveries  Act,  1833  (771),  the 

protector  of  protector  of  a  settlement,  not  being  the  owner  of  a  prior  estate 
•settlement.      ^^(Jer  the  settlement,  is  an  infant,  the  Chancery  Division  of  the 

High  Court  is  protector  of  the  settlement  in  his  place  and  may  act 

accordingly  (n). 


(e)  Re  Games,  Games  v.  Applin  (1885),  31  Ch.  D.  147,  C.  K.,  per  Fry,  L.J., 
at  p.  151 ;  and  see  p.  74,  post. 

(/)  Zouchdi.  Ahhot  and  Hallet  v.  Parsons  (1765),  3  Burr.  1794,  1803,  1804; 
 V.  Handcock  (1810),  17  Ves.  383. 

(g)  Mumma  v.  Mumma  (1687),  2  Vern.  19  ;  King  v.  Denison  (1813),  1  Ves.  &  B. 
260,  ^er  Lord  Eldon,  L.O.,  at  p.  278.  For  form  of  release  by  beneficiary  on 
attaining  majority,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  XI., 
pp.  465,  469. 

(h)  Re  Tallatire,  [1885]  W.  N.  191;  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
s.  10. 

(i)  The  High  Court  of  Justice  (Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  25), 
or,  in  cases  within  their  respective  jurisdictions,  a  palatine  court  or  a  county 
court  {ibid.,  s.  46)  ;  Pe  Gartside's  Estate  (1853),  1  W.  E.  196;  Re  Porter's  Trusts 
(1856),  4  W.  R.  417. 

{h)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  25  ;  Re  Gartside's  Estate,  supra; 
Re  Porter's  Trusts,  supra;  Re  Shelmerdine  and  The  Trustee  Act,  1850  (1864), 
33  L.  J.  (CH.)  474;  Re  Brunt,  [1883]  W.  N.  220 ;  Re  Tallatire,  supra. ^  But  the 
appointment  should  be  without  prej  udice  to  any  application  by  the  infant,  on 
attaining  full  age,  to  be  restored  to  the  trusteeship  {Re  Shelmerdine  and  The 
Trustee  Act,  1 850,  supra). 

{I)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  ss.  26  (ii.),  35  (1) ;  see  title  Trusts 
AND  Trustees,  The  order  may  be  made,  notwithstanding  that  the  infant  is 
beneficially  interested  in  the  property  {Re  Harwood  {Infants)  (1882),  20  Ch.  D. 
536;  Re  Findlay  {an  Infant)  (1886),  32  Ch.  D.  221,  641  ;  Re  Kemp  {Alice),  [1888] 
W.  N.  138 ;  Re  BarnetVs  Estate,  Foster  v.  Barnett,  [1889]  W.  N.  216  ;  Re 
Dehaynin  {Infants),  [1910]  1  Oh.  223,  C.  A.). 

fw)  3  &  4  WiU.  4,  c.  74 

(w)  Hid.,  ss.  33,  48  ;  but  no  provision  is  made  for  the  case  of  the  infancy  of 
a  protector  who  is  the  owner  of  a  prior  estate  under  the  settlement.  See  also 
title  Settlements. 
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infant 
partner. 


Sub -Sect.  4. — Partnership.  Sect.  3. 

141.  An  infant  may  be  a  partner  in  trade  or  business  (o),  but  he  j)^abiJities 

incurs  no  liability  for  the  debts  of  the  firm  or  for  the  acts  of  his  co-   

partners  (jp).  The  partnership  assets  are,  however,  applicable  in  status  of 
payment  of  the  liabilities  of  the  partnership,  and  until  these  are 
provided  for,  the  infant  partner  is  not  entitled  to  receive  any  part 
of  them  {q).  In  an  action  against  the  partners,  the  infant  partner 
ought  not  to  be  joined  as  a  defendant  (7^);  and  if  the  action  is 
brought  against  them  in  the  name  of  the  firm  and  judgment  is 

given  against  them,  it  should  be  entered  against  the  firm  exclusive 
of  the  infant  partner  (s). 

142.  Upon  attaining  full  age  the  infant  partner  may  repudiate  Right  on 
and  dissolve  the  partnership,  but  if  he  neglects  to  do  so  within  a  attaining 
reasonable  time  he  will  incur  full  liability  as  a  partner  {t).    If  he  ^ 
disaffirms  the  partnership  he  cannot  recover  back  money  which  he 

has  paid  as  a  premium  on  entering  it  (a)  ;  nor  can  he  claim  as 
against  his  co-partners  to  share  the  profits  without  also  sharing 
the  losses  of  the  concern  (6). 

143.  If  the  winding-up  or  dissolution  of  a  partnership  is  right  Dissolution  of 
upon  other  grounds,  the  infancy  of  one  partner  will  not  prevent  a  partnership, 
sale  of  the  partnership  concern  and  assets  (c) ;  and  the  sale  of  the 

whole  to  one  or  more  of  the  other  partners  will  be  sanctioned  if  it 
appears  to  be  for  the  infant's  benefit  (d). 

Sub-Sect.  5. — Exercise  of  Potuers. 

144.  The  capacity  of  an  infant  to  dispose  of  or  afiect  property  character 
by  the  exercise  of  a  power  by  deed  or  writing  inte?-  vivos  varies  of  power, 
according  to  the  character  and  subject-matter  of  the  power.  A 

power  may  be  either  (1)  collateral,  where  it  relates  to  property  in 

(o)  Lovell  and  Christmas  y.Beauchamp,  [1894]  A.  0.  607, _per  Lord  Herschell, 
L.C.,  at  p.  611 ;  and  see  title  Partnership. 

(p)  Ibid. ;  Harris  v.  Beauchamp  Brothers,  [1893]  2  Q.  B.  534,  C.  A. 
(q)  Lovell  and  Christmas  v.  Beauchamp,  sapra,  at  p.  611. 

(r)  Chandler  v.  Parkes  (1800),  3  Esp.  76 ;  Jaffraij  v.  Frebain  (1803),  7  Esp.  47 ; 
Gibbs  V.  Merrill  (1810),  3  Taunt.  307  ;  Burgess  v.  Merrill  (1812),  4  Taunt.  468. 

(s)  Lovell  and  Christmas  v.  Beauchamp,  supra,  at  p.  613.  As  to  bankruptcy 
proceedings  against  members  of  the  firm,  see  p.  55,  post. 

{t)  Goode  V.  Harrison  (1821),  5  B.  &  Aid.  147,  Ex.  Ch.  Where  under  a  power 
in  the  partnership  deed  a  son  is  nominated  to  become  a  partner  on  attaining 
twenty-one  and  signing  the  deed,  he  is  not,  while  an  infant,  a  proper  party  to 
an  action  for  dissolution  of  the  partnership  [Ehrmann  v.  Ehrmann  (1894),  72 
L.  T.  17). 

(a)  Holmes  v.  Blogg  (1818),  8  Taunt.  508  ;  Re  Burrows,  Ex  parte  Taylor 
(1856),  8  De  G.  M.  &  G.  254,  6.  A.  But  he  can  recover  back  money  paid  in 
advance  by  him  with  a  view  to  a  partnership  which  is  never  in  fact  actually 
formed  {Corpe  v.  Overton  (1833),  10  Bing.  252  ;  Everett  v.  Wilkins  (1874),  29 
L.  T.  846). 

(Jb)  North  Western  Rail.  Co.  v.  M^ Michael,  Birkenhead,  Lancashire  and  Cheshire 
Junction  Rail.  Co.  y.  Pilcher  (1850),  5  Exch.  114,  123,  126;  Coi-k  and  Bandon 
Rail.  Co.  V.  Cazenove  (1847),  10  U.  B.  935  ;  Ebbetts'  Case  (1870),  5  Ch.  App. 
302. 

(c)  So  decided  in  the  case  of  a  lunatic  partner  [Rowlands  v.  Evans,  Williams 
V.  Rowlands  (1861),  30  Beav.  302). 

{d)  Crawshay  v.  Maule  (1818),  1  Swan.  495,  530. 
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Qualified 
Disabilities. 


Powers 
afEecting 
real  and 
personal 
estate. 


which  he  has  no  interest ;  or  (2)  in  gross,  where  it  relates  to 
property  in  which  he  has  an  interest  but  does  not  touch  his  interest 
in  it ;  or  (3)  appendant  or  appurtenant,  where  he  has  an  interest 
which  may  be  affected  by  the  exercise  of  the  power  (e). 

As  regards  real  estate  an  infant  can  exercise  a  collateral 
power  (/)  ;  but  not  a  power  in  gross  (g),  nor  a  power  appendant  or 
appurtenant  (/i).  As  regards  personal  estate  he  can  exercise  a 
collateral  power  (^),  and  also  a  power  in  gross  (k) ;  but  he  can  only 
exercise  a  power  appendant  or  appurtenant  where  the  donor  of  the 
power  has  indicated  an  intention  that  he  should  do  so  during 
infancy  (I) ;  and  he  cannot  even  then  exercise  it  so  as  to  defeat  his 
interest  in  the  property  (m). 


Infant 
incapable  of 
being  made 
bankrupt. 


Sub-Sect.  6. — Banhrujptcy. 

145.  Where  an  infant  has,  without  fraud,  incurred  a  debt  which 
he  cannot  legally  contract  (n),  he  cannot  be  made  a  bankrupt  in 
respect  of  it  (o),  even  after  he  has  attained  full  age  (p).  If,  how- 
ever, he  represents  himself  to  be  of  full  age  under  circumstances 


(e)  Re  D'Angibau,  Andrews  v.  Andrews  (1880),  15  Ch.  D.  228,  C.  A.,  per 
Jessel,  M.E.,  at  pp.  232,  233  ;  and  see  title  Powers. 

(/)  Hearle  v.  Greenlanh  (1749),  3  Atk.  695,  per  Lord  Haedwicke,  L.O.,  at 
p.  710;  Re  D'Angibau,  Andreius  v.  Andrews,  supra,  per  Jessel,  M.K.,  at 
p.  233. 

{g)  Hearle  v.  Greenhanh,  supra  ;  Re  D  ^Angibau,  Andreius  v.  Andreius,  supra, 
per  Brett,  L.J.,  at  pp.  243,  244. 

(7i)  Orangey.  Tiving  {1665),  O.  Bridg.  107,  115,  116;  Hearle  v.  Greenhanh, 
supra  ;  King  v.  Bellord  (1863),  1  Hem.  &  M.  343  ;  unless  expressly  authorised 
by  Act  of  Parliament  [Kilmurry  {Lord)  v.  Gcery  (1713),  2  Salk.  538,  cited  in 
Evelyn  v.  Evelyn  (1732),  2  P.  Wms.  659,  671,  and  in  Hearle  v.  Greenbank,  supra, 
at  p.  713). 

{i)  Hearle  v.  Greenhanh,  supra;  King  v.  Bellord,  supi^a ;  Re  D^Angihau, 
Andrews  v.  Andrews,  supra. 

{h)  Re  H'Angihau,  Andrews  v.  Andrews,  sitpra,  dissentiente  Cotton,  L.J. 

(Z)  Re  Cardross's  Settlement  (1878),  7  Ch.  L).  728;  Re  D'Angihau,  Andreius  y. 
Andrews,  supra,  at  pp.  234,  243  et  seq.  As  regards  the  exercise  by  an  infant 
trustee  of  discretionary  powers,  he  can  exercise  a  power  where  he  is  a  simple 
conduit  pipe  of  the  will  of  the  donor  of  the  power,  and  has  no  discretion  in 
the  matter  {Grange  v.  Tiving,  supra,  at  p.  109;  Hearle  v.  Greenhanh,  supra, 
per  Lord  Hardwicke,  L.C.,  at  p.  710  ;  King  v.  Bellord,  supra,  per  Page 
Wood,  V.-C.  (afterwards  Lord  Hatherley),  at  p.  348);  and  it  seems  that  an 
infant  can  exercise  a  power  even  though  it  be  coupled  with  an  interest,  if  an 
intention  clearly  appears  that  it  should  be  exercisable  during  minority  {Re 
Cardross's  Settlement,  supra;  Re  D' Angihau,  Andrews  v.  Andrews,  supra;  Re 
Newcastle's  {Duke)  Estates  (1883),  24  Ch.  D.  129,  per  Pearson,  J.,  at  p.  136). 

{m)  Re  Armifs  Trusts  (1871),  5  L  E.  Eq.  352. 

(n)  See  pp.  63  et  seq.,  post. 

(o)  Ex  p)arte  Sydehotham  (1742),  1  Atk.  146  ;  Ex  parte  Motde  (1808),  14  Ves. 
602;  Ex  parte  Adam  (1813),  1  Yes.  &  E.  493,  494;  Belton  v.  Hodges  (1832),  9 
Bing.  365;  Re  Lees,  Ex  ^^rte  Jjces,  Ex  parte  HeatJierley  (1836),  1  Deac.  705;  Re 
Raineys  (1880),  3  L.  E.  Ir.  459  ;  Re  Jones,  Ex  parte  Jones  (1881),  18  Ch.  D.  109, 
C.  A.  ";  see  title  Bankruptcy  and  Insolvency,  Yol.  IL,  pp.  11, 12,  28, 41,  314  ; 
and  as  to  bankruptcy  on  a  debt  contracted  for  necessaries,  see  ihid.,  pp.  12,  41. 
As  to  the  effect  of  a  foreign  bankruptcy,  see  title  Conflict  of  Laws,  Yol.  YL, 
p.  234. 

{p)  Re  Onsloiu,  Ex  parte  lUhhle  (1875),  10  Ch.  App.  373,  C.  A. ;  Re  Jones,  Ex 
parte  Jones,  supra,  at  pp.  122,  126,  overruling  Re  Lynch,  Ex  parte  Lynch  (1876), 
2  Ch.  D.  227. 
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amounting  to  a  fraud  on  a  creditor,  he  may  be  made  bankrupt  in      Sect.  3. 
respect  of  the  debt,  after  attaining  full  age  (q).    Except,  therefore,  Qualified 
in  case  of  fraud,  an  infant  cannot  be  convicted  of  an  offence  Disabilities, 
against  the  bankruptcy  laws  (a).    Where  an  infant  is  a  member 
of  a  firm,  a  receivmg  order  cannot  be  made  against  the  firm 
as  a  whole,  but  receiving  orders  may  be  made  against  the  other 
members  of  the  firm  individually  (b),  or  against  the  firm  exclusive  of 
the  infant  partner  (c). 

146.  An  infant  cannot  give  his  consent  or  permission  to  goods  Order  and 
of  which  he  is  the  true  owner  being  in  the  possession,  order,  or  disposition, 
disposition  of  a  bankrupt  within  the  meaning  of  the  bankruptcy 

laws  (d).  Where  one  of  two  partners  is  an  infant  and  the  other 
becomes  bankrupt,  the  goods  of  a  third  party  in  the  possession 
of  the  firm  are  not  in  the  order  and  disposition  of  the  bankrupt  (c). 

147.  An  infant  may  present  a  bankruptcy  petition,  though  the  Bankruptcy 
debtor  may  be  entitled  on  application  to  have  an  adult  added  as  petition  by 
security  for  costs  (/).    An  infant  cannot  be  appointed  a  proxy  to 
vote  at  a  meeting  of  creditors  under  a  bankruptcy  (g). 


Sect.  4. — Comijlete  Caimcity. 

Sub-Sect.  1. — Tenure  of  certain  Offices  and  Positions. 

148.  An  infant  can  be  King  or  Queen,  and  in  law  there  is  no  Sovereign, 
such  thing  as  incapacity  from  infancy  in  the  case  of  the  Sovereign  Qi), 
But  in  the  case  of  a  Sovereign  under  the  age  of  eighteen  a  regent  is 
in  practice  always  appointed  (i). 

[q)  Ex  'parte  Watsou  (1809),  16  Ves.  265  ;  Be  Lees,  Ex  iiarte  Lees,  Ex  j^ctrte 
Heath erley  {1836),  I  Deac.  705,  709;  Re  Bates,  Ex  jparte  Bates  (1841),  2  Mont. 
D.  &  De  Gr.  337  ;  Re  Kiny,  Ex  parte  Unity  Joint  Shck  Mutual  Banldmj  Associa- 
tion (1858),  3  De  O.  &  J.  63,  0.  A. ;  Maclean  v.  Bammett  (1869),  22  L.  T.  710, 
P.  C,  jier  GiFFARD,  L.J.,  at  pp.  711,  712.  The  mere  fact  of  trading  is  not 
in  itself  such  a  representation  [Be  Jones,  Ex  parte  Jones  (1881),  18  Ch.  D.  109, 
C.  A.,  at  pp.  120,  121,  123). 

(a)  B.  V.  Wilson  (1879),  5  Q.  B.  D.  28,  C.  C.  E. ;  see  title  Bankruptcy  and 
Insolvency,  Vol.  II.,  p.  349. 

[h)  Ex  parte  Henderson  (1798),  4  Ves.  163  ;  Ex  parte  Layton,  Ex  parte  Hard- 
ivicke  (1801),  6  Ves.  434,  per  Lord  Eldon,  L.O.,  at  p.  440 ;  Be  Lees,  Ex  parte 
Lees,  Ex  parte  Heatherley,  supra. 

(c)  Lovell   and   Christmas   v.   Beauchamp,    [1894]    A.   C.    607,  p)er  Lord 
Herschell,  L.C.,  at  p.  613 ;  and  see  p.  53,  ante. 

(d)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44  (iii.) ;  Be  Mills'  Trusts, 
£1895]  2  Oh.  564,  0.  A. ;  and  see  title  Bankruptcy  and  Insolvency, 
jjp.  144  et  seq. 

(e)  Be  Lake,  Ex  parte  Dorman  (1872),  8  Ch.  App.  51.     As  to  the  law  of 
partnership  generally,  see  title  Partnership. 

(/)  Be  Brocklehank,  Ex  parte  Brocklehank  (1877),  6  Ch.  D.  358,  C.  A.  As  to 
proof  under  a  bankruptcy  of  a  debt  owing  to  an  infant,  see  title  Bankruptcy 
AND  Insolvency,  Vol.  IL,  p.  232. 

{g)  Bankruptcy  Eules,  248  (Statutory  Eules  and  Orders  Eevised,  Vol.  I., 
Bankruptcy,  England,  p.  53). 

(Ji)  Lancaster  (Buchy)  Case  (1561),  Plowd.  212,  213  ;  Co.  Litt.  43  a,  b  ;  1  Eoll. 
Abr.  728,  tit.  Enfants,  A.;  1  Bl.  Com.  248;  and  see  title  Constitutional 
Law,  Vol.  VI.,  pp.  375,  376. 

(i)  1  Bl.  Com.  248;  and  see  also  stat.  (1755)  5  Geo.  3,  c.  27  ;  stat.  (1830)  1 
Will.  4,  c.  2;  stat.  (1840)  3  &  4  Vict.  c.  52;  Eegency  Act,  1910  (10  Edw.  7  & 
1  Geo.  5,  c.  26). 
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Homage  and 
allegiance. 

Capacity  to 
give  evidence. 


An  infant  can  be  a  peer,  and  if  a  peerage  is  conferred  upon  him 
during  infancy  he  cannot  waive  or  refuse  the  dignity  (/r). 

149.  An  infant  may  be  a  sheriff  (Z)  or  a  gaoler  (???),  and  may  hold 
any  other  office  for  which  he  can  appoint  a  deputy  (n),  or  which  is 
merely  ministerial  and  does  not  involve  discretion  (o). 

150.  An  infant  can  be  lord  of  a  manor  and  make  grants  and 
perform  the  other  functions  of  the  office,  because  his  actions  are 
only  instrumental,  and  for  the  advantage  of  the  copyholder  ( 
An  infant  may  also  be  steward  of  a  manor  (q),  and  may  even  act  as. 
deputy  steward  (r). 

Where  the  office  of  parker  or  steward  or  any  similar  office  is  held 
in  fee,  it  may  descend  to  an  infant  (s). 

151.  An  infant  may  become  master  to  an  apprentice  (a). 

Sub-Sect.  2. — Public  and  other  Duties. 

152.  An  infant  can  do  homage  {h),  and,  after  the  age  of  twelve 
years,  can  take  the  oath  of  allegiance  (c). 

153.  An  infant  who  has  sufficient  understanding  to  know  the 
nature  and  obligation  of  an  oath  can  give  evidence  in  legal 
proceedings  id). 


[h)  Queensberry  and  Dover's  (Duke)  Case  (1719),  1  P.  Wms.  582,  592,  H.  L. ; 
Mortimer  SacJwille's  Case  (1719),  cited  in  Buckhurst  Peerage  (1876),  2  App.  Cas. 
1,  H.  L.,  at  p.  6,  n.  (1).    See  also  title  Peerages  and  Dignities. 

{V)  Young  \.  Foivler  (1639),  Cro.  Car.  555,  556;  Claridge  v.  Evelyn  (1821),  5 
B.  &  Aid.  81,  'per  Abbott,  C.J.,  at  p.  86;  and  as  to  sheriffs  generally,  see  title 
Sheeifes  and  Bailiffs.  sg^u.  j 

(w)  2  Co.  Inst.  382;  Com.  Dig.,  tit.  Officer  (B.  3);  Whittingham's  Case  (1603), 
8  Co.  Eep.  42  b,  44  b ;  Young  v.  Foivler,  siqwa,  at  p.  556 ;  Claridge  v.  Evelyrty 
suj^ra,  at  p.  86. 

{n)  Young  v.  Stoell  (1632),  Cro.  Car.  279;  Young  v.  Foivler,  supra  ;  Claridge  y. 
Evelyn,  suptra,  at  p.  86. 

(o)  Bac.  Abr.,  tit.  Infancy  and  Age  (E.),  7th  ed.,  p.  345;  Com.  Dig.,  tit. 
Officer  (B.  3) ;  CrosUe  v.  Hurley  (1833),  Aic.  &  N.  431,  440.  As  to  public  officers 
generally,  see  title  Public  Authobities  and  Public  Officers. 

(p)  Swayne's  Case  (1608),  8  Co.  Eep.  63  a,  63  b  ;  Watkins  on  Copyholds, 
Yol.  I.,  p.  24  ;  see  title  Copyholds,  Yol.  YIIL,  pp.  83,  116.  But  his  guardian 
in  socage  can  also  hold  courts  and  make  grants  [Shopland  v.  Byoler  (1605), 
Cro.  Jac.  55,  99 ;  2  Eoll.  Abr.  41 ;  Watkins  on  Copyholds,  7th  ed.,  Yol.  I.,  p.  25). 

{q)  Coke,  Complete  Copy-Holder  (1673),  ss.  45,  46;  Com.  Dig.,  tit.  Copyhold 
(E.  5),  tit.  Officer  (B.  3) ;  see  title  Copyholds,  Yol.  YIII.,  p.  62. 

(r)  Eddleston  v.  Collins  (1852),  10  Hare,  99,  p)er  Turner,  Y.-C,  at  pp.  105 
et  seq.;  S.  C,  on  appeal  (1853),  3  De  G.  M.  &  G.  1,  C.  K..,per  Turner,  L.J.,, 
at  p.  14.    As  to  the  capacity  of  an  infant  to  be  a  copyholder,  see  p.  96,  post. 

[s]  Coke,  Complete  Copy-Holder  (1673),  ss.  45,  46  ;  Whittingliam' s  Case,  supjra  ; 
Claridge  v.  Evelyn,  supra. 

(a)  B.  V.  Bt.  Petrox  in  Dartmouth  [Inhabitants)  (1791),  4  Term  Eep.  196.  A* 
to  apprentices,  see  pp.  69  et  seq., post ;  and  title  Master  and  Servant. 

[h]  Co.  Litt.  65  b  ;  Com.  Dig.,  tit.  Enfant  (B.  6). 

[c)  Co.  Litt.  68  b,  78  b,  172  b;  1  Bl.  Com.  463;  Bac.  Abr.,  tit.  Infancy  and 
Age  (A.),  7th  ed.,  p.  338. 

[d)  1  Hale,  P.  C.  302,  634 ;  2  Hale,  P.  C.  278,  279 ;  1  East,  P.  C.  441  et  seq.', 
4  Bl.  Com.  214;  Young  v.  Slaughterford  (1709),  11  Mod.  Eep.  228;  Omychund 
V.  Barker  (1744),  1  Atk.  21,  29  B.  v.  Brasitr  (1779),  1  Leach,  199,  C.  C.  E. ; 
n.  V.  Williams  (1835),  7  C.  &  P.  320.    See  generally,  title  Evidence,  Yol.  XIIL, 
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Sect.  4. 

Complete 
Capacity. 

Performance 
of  duty. 

Presentatioa 
to  benefice. 


Marriage  of 
infant. 


154.  An  infant  can  voluntarily  do  that  which  he  ought  to  do 
and  which  in  law  he  is  bound  to  do  (e). 

155.  Where  an  infant,  however  young  he  may  be,  is  the  owner 
of  an  advowson  or  has  a  right  of  presentation  or  nomination  to  a 
benefice,  he  is  capable  of  presenting  or  nominating  to  the  benefice 
on  an  avoidance  thereof  (/). 

Sub-Sect.  3. — Marriage. 

156.  A  binding  marriage  can  be  contracted  by  an  infant  of  the 
male  sex  at  the  age  of  fourteen  years,  and  by  an  infant  of  the 
female  sex  at  the  age  of  twelve  years  ig),  A  marriage  by  an  infant 
of  more  tender  years  is  not  void,  but  is  voidable  by  the  infant  upon 
attaining  the  age  for  contracting  a  binding  marriage  (/i). 

157.  A  promise  of  marriage  made  by  an  infant  is  not  binding  Promise  of 
upon  him  (i),  but  an  infant  can  bring  an  action  for  breach  of  such  a  marriage  by 

 ll!  2   infant. 

p.  569.     As  to  the  evidence  of  a  child  in  certain  cases  of  offences  against 
children,  see  title  Criminal  Law  and  Peoceduee,  Vol.  IX.,  p.  408. 

(e)  Zomh  d.  Ahhot  and  Hallet  v.  Parsons  (1765),  3  Burr.  1794,  j^9er  Lord 
Mansfield,  L.J.,  at  pp.  1801,  1802. 

(/)  See  title  Ecclesiastical  Law,  Vol.  XL,  p.  573  ;  and  p.  101,  ;post. 

{g)  Co.  Litt.  79  a,  b ;  1  Bl.  Com.  463  ;  Bac.  Abr.,  tit.  Infancy  and  Age  (A.), 
7th  ed.,  pp.  336  et  seq. ;  Harvey  y.  Ashley  (1148),  3  Atk.  607,  610.  See  also 
title  HuSBA-ND  AND  WiFE,  Yol.  XVL,  pp.  281  et  seq.  As  to  cases  where  consent 
is  required,  see  titles  Ecclesiastical  Law,  Yol.  XL,  p.  693  ;  Husband  and 
Wife,  Yol.  XYL,  p.  296.  The  person  whose  consent  to  the  marriage  of  an 
infant,  not  being  a  widower  or  widow,  is  required,  is  the  father,  or  if  he  is  dead, 
the  guardian  appointed  by  the  father  (fforwer  v.  -Corner  (1799),  1  Hag.  Con.  337, 
355  ;  Ex  parte  Heibey  {184:3),  12  L.  J.  (CH.)  436),  with  whom  the  mother,  if  living, 
unless  declared  to  be  unfit  or  removed  from  the  office  by  the  court,  or  (if  she  be 
dead)  any  guardian  appointed  by  her,  is  associated  (Guardianship  of  Infants  Act, 
1886  (49  &  50  Yict.  c.  27),  ss.  2 — 4,  6,  7),  and  if  there  be  no  guardian  appointed 
by  the  father,  then  the  mother,  if  she  is  alive  and  unmarried,  although  she  has 
been  removed  from  the  office  of  guardian,  and  if  there  be  not  a  mother  unmarried, 
then  the  guardian  appointed  by  the  mother,  or,  if  none,  the  guardian  appointed 
by  the  Chancery  Division  of  the  High  Court  of  Justice,  if  any  (Marriage  Act, 
1823  (4  Geo.  4,  c.  76),  s.  16).  As  to  the  cases  where  the  court  may  give  an 
effectual  consent  to  the  marriage,  see  title  Husband  and  Wife,  Yol.  XYL, 
pp.  296,  297  ;  Make  v.  BlaJce  (1772),  2  Dick.  459  ;  Ex  parte  I.  C.  (1838),  3  My.  & 
Cr.  471  ;  Ex  parte  Reibey,  supra).  As  to  the  case  of  an  illegitimate  infant,  see 
title  Husband  and  Wife,  Yol.  XYL,  p.  296 ;  Broney  v.  Archer  (1815),  2  Phillim. 
327.  The  consent  will  be  presumed  until  the  contrary  is  proved  {Harrison  v. 
Southampton  Corporation  (1853),  22  L.  J.  (cH.)  722,  C.  A.).  It  must  not 
be  capriciously  withdrawn  {Re  Broivn,  Ingall  v.  Broiun,  [1904]  1  Ch.  120).  For 
form  of  consent,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YL,  p.  554. 
See  also  titles  Ecclesiastical  Law,  Yol.  XL,  pp.  693,  700,  702  ;  Husband 
and  Wife,  Yol.  XYL,  pp.  294,  296.  As  to  the  consequences  and  effect  of  a 
marriage  without  the  prescribed  consent  and  procured  by  false  swearing,  see 
Marriage  Act,  1823  (4  Ceo.  4,  c.  76),  ss.  23,  24  ;  A.-G.  v.  MuUay  (1828),  4 
Buss.  329  ;  A.-G.  v.  Severne  (1844),  1  Coll.  313  ;  A.-G.  v.  MuUay  (1844),  7  Beav. 
351;  A.'G.  V.  Lucas  (1848),  2  Ph.  753  ;  A.-G.  v.  Clements  (1871),  L.  K.  12  Eq. 
32 ;  A.-G.  V.  Bead  (1871),  L.  K.  12  Eq.  38  ;  A.-G.  v.  Wareing  fl880),  28  W.  K. 
623  ;  A.-G.  v.  Teather  (1881),  29  W.  E.  347  ;  and  title  Husband  and  Wife,  Yol. 
XYI.,  pp.  297,  298.  As  to  marriages  of  wards  of  court,  see  pp.  148,  149,  post ; 
and  as  to  marriage  settlements  generally,  see  pp.  101  et  seq.,  post;  and  title 
Settlements. 

(h)  Bac.  Abr.,  tit.  Infancy  and  Age  (A.),  7th  ed.,  pp.  336  et  seq. ;  and  see  title 
Husband  and  Wife,  Yol.  XYL,  pp.  273  et  seq. 
{i)  Holt  V.  Ward  Clarencieux  (1732),  2  Stra.  937. 


68 


Infants  and  Children. 


Sect.  4. 
Complete 
Capacity. 


Election  of 
guardian  by 
infant. 


Powers  of 

elected 

guardians. 


promise  by  an  adult  (/v).  Where  a  party  is  sued,  after  attaining 
full  age,  for  a  breach  of  promise  of  marriage  originally  made  during 
his  infancy,  his  liability  depends  on  whether  what  has  taken  place 
since  he  attained  full  age  amounts  to  a  fresh  promise,  or  is  only  a 
ratification  of  the  previous  promise  (/). 

Sub-Sect.  4. — Ajppointment  of  Guardian  for  Himself  or  his  Children. 

158.  An  infant  possessed  of  socage  land  by  descent  (m),  whose 
father  and  mother  are  dead,  and  for  whom  there  is  no  testamen- 
tary guardian,  has,  after  attaining  the  age  of  fourteen  or,  in  the  case 
of  a  female,  twelve  (n),  the  power  of  appointing  a  guardian  for 
himself  or  herself  (o).  The  court,  in  recognition  of  this  principle, 
will  give  weight  to  the  inclination  of  the  infant  in  appointing  a 
guardian,  where  the  circumstance  of  heirship  in  socage  does  not 
exist  (p),  or  where  it  is  asked  to  override  or  supersede  the  infant's 
own  power  of  appointment  (a). 

The  appointment  is  usually,  but  apparently  need  not  necessarily 
be,  made  by  deed  (h). 

The  powers  of  a  guardian  appointed  by  the  infant  himself  have 
never  been  strictly  determined  (c),  but  he  can  grant  a  lease  to  last 
during  the  minority  of  the  infant,  and  a  lease  for  a  longer  term, 
which,  however,  is  voidable  by  the  infant  on  attaining  full  age  (d), 
and  he  can  bring  an  action  of  ejectment  in  respect  of  the  infant's 
land  (e).  But  he  has  no  power  to  consent  to  the  infant's  marriage 
under  a  provision  in  a  will  or  settlement  with  respect  to  marriage 
during  minority  with  the  guardian's  consent  (/). 

{k)  Holt  V.  Ward  Clarendeiix  (1732),  2  Stra.  937. 

{I)  iDfants  Belief  Act,  1874  (37  &  38  Yict.  c.  72),  s.  2 ;  Coxhead  v.  Miillis 
(1878),  3  0.  P.  D.  439  ;  Northcote  v.  DoughUj  (1879),  4  C.  P.  D.  385  ;  Ditcham  v. 
Worrall  (1880),  5  C.  P.  D.  410 ;  Holmes  v.  Brierleij  (1888),  36  W.  K.  795,  C.  A. ; 
and  see  title  Husband  and  Wife,  Yol.  XYL,  p.  273. 

[m)  Co.  Litt.  87  b ;  Com.  Dig.  tit.  Gardian  (F.'l) ;  Bac.  Abr.,  tit.  Guardian  (A.), 
7tli  ed.,  p.  93  ;  Quadring  v.  Boimis  (1677),  2  Mod.  Eep.  176.  See  also  title 
Descent  and  Distribution,  Yol.  XL,  pp.  3,  7  et  seq.  As  to  socage  tenure,  see 
p.  121,  jjost,  and  title  Eeal  Propeety  and  Chattels  Eeal. 

(n)  Bac.  Abr.,  tit.  Guardian  (A.),  7th  ed.,  p.  93  ;  Anoii.  (1751),  2  Yes.  Sen. 
374,  per  Lord  Hardwicke,  L.C,  at  p.  375.  When  guardianship  in  socage 
terminated  at  the  infant's  attaining  the  age  of  fourteen  (Co.  Litt.  87  b ;  Bac. 
Abr.  tit.  Guardian  (A.),  7th  ed.,  p.  93),  an  infant  heir  in  socage  under  that  age, 
unless  of  too  tender  years,  could  choose  his  guardian  (Co.  Litt.  87  b,  88  b, 
Hargrave's  note  (16);  Com.  Dig.,  tit.  Gardian  (E.  1.);  Bac.  Abr.  tit. 
Guardian  (A.),  7th  ed.,  p.  93). 

(o)  Bac.  Abr.,  tit.  Guardian  (A.),  7th  ed.,  p.  93;  Ano7i.,  supra;  Be  Broiun's 
Will,  Be  Broiun's  Settlement  (1881),  18  Ch.  D.  61,  72,  76,  C.  A.  For  form  of 
appointment,  see  Encyclopaedia  of  Eorms  and  Precedents,  Yol.  YI.,  p.  565. 

[p)  Anon.,  sujjra. 

(a)  Ex  parte  Edwards  (1747),  3  Atk.  519. 

{h)  Co.  Litt.  88  b,  Hargrave's  note  (16) ;  Encyclopaedia  of  Eorms  and 
Precedents,  Yol.  YI.,  p.  565.  It  was  formerly  frequently  made  by  parol  before 
a  judge  on  circuit  (Co.  Litt.  88  b,  Hargrave's  note  (16)  ;  Anon.,  supra). 

(c)  Be  Brown's  Will,  Be  Brotuu's  Settlement,  supra,  per  James,  L.J.,  at  p.  72. 
Eor  the  powers  of  guardians  generally,  see  pp.  128  et  seq.,  post. 

(cZ)  Bac.  Abr.,  tit.  Leases  and  Terms  for  Years  (I.)  9,  7th  ed.,  pp.  783,  784. 

(e)  Jhoiun  v.  Weatherhead  (1844),  4  Hare,  122,  where,  however,  an  action 
of  ejectment  brought  by  the  guardian  was  stayed  as  prejudicial  to  the  infant's 
interests. 

(/)  Be  BroLun's  Will,  Be  Browiis  Settlement,  supra,  at  p.  76. 
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The  appointment  of  a  guardian  by  the  infant  does  not  preclude 
the  power  of  the  court  to  appoint  a  pjuardian  for  him  (g),  and  a 
guardian  appointed  by  the  court  will  supersede  the  guardian 
appointed  by  the  infant  (h). 

159.  An  infant  father  (i)  or  mother  (k)  has  the  same  power  of 
a,ppointing  by  deed  guardians  of  his  or  her  children  as  is  possessed 
by  an  adult  father  or  mother  (l). 


Sect.  4. 
Complete 
Capacity. 

Subsequent 
appointment 
by  the  court. 

Appointment 
by  infant  of 
guardian  to 
his  children. 

Infant  agent. 


tion. 


Membership 
of  certain 
societies. 


Sub-Sect.  5. — Agency. 

160.  An  infant  can  act  as  agent  and  may  be  the  donee  of  a 
power  of  attorney,  and  bind  his  principal  to  the  same  extent  as 
an  agent  or  attorney  of  full  age  (m) ;  but  he  is  not  liable  to  account 
to  his  principal,  nor  is  he  liable  to  third  parties  for  his  dealings 
with  them,  in  circumstances  where  an  adult  agent  would  have  been 
personally  liable  to  them  (n),  except  in  case  of  fraud  or  tort  (o). 

Sub-Sect.  6, — Membership  of  Corporations,  Companies ,  and  Societies. 

161.  The  capacity  of  an  infant  to  be  a  member  of  a  corporation  Membership 
depends  on  whether  the  charter  or  statute,  under  which  the  corpora-  of  a  corpora- 
tion is  constituted,  expressly,  or  by  implication,  permits  infants  to 
be  members  of  it.  Where  the  charter  or  statute  contains  no  express 
provision,  one  way  or  the  other,  on  the  subject,  the  capacity  of  an 
infant  to  be  a  member  depends  on  whether  the  charter  or  statute 
contemplates  the  exercise  by  the  members  of  functions  which  can 
or  cannot  be  discharged  by  persons  of  tender  age  {y). 

162.  An  infant  may,  subject  to  certain  conditions,  be  a  member 
of  a  building  society  a  friendly  society  (?•),  an  industrial  and 
provident  society  (s),  or  a  trade  union  {t). 

{g)  Ex  parte  Watkins  (1752),  2  Ves.  Sen.  470  ;  Curtis  v.  Mppon  (1819),  4 
Madd.  462;  Goham  Y.  Co/mm  (1843),  13  Sim.  639.  But  the  court  will  regard 
tlie  wishes  of  the  infant  if  of  years  of  discretion  [ManselVs  [Lord)  Case  {circa 
11'S6),  cited  in  Be  Bedford  Charity  {Master's  etc.),  Villareal  v.  Mellish  (1737),  2 
Swan.  533,  at  p.  536). 

{h)  Curtis  V.  Bippon,  supra  ;  Goham  v.  Coham,  supra. 

(?■)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  8,  in  which  the  power  is  expressly  con- 
ferred on  an  infant  as  well  as  on  an  adult  father.  The  power  thereby  given  to 
an  infant  father  to  make  the  appointment  by  will  was  abolished  by  the  Wills 
Act,  1837  (7  "Will.  4  &  1  Yict.  c.  26),  s.  7. 

{k)  Gruardianship  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27),  s.  3,  which  confers 
the  power  upon  a  mother  generally  without  excluding  an  infant  mother. 

{I)  See  pp.  123  et  seq.,  post. 

(m)  Co.  Litt.  52  a;  Bac.  Abr.,tit.  Authority  (B.),  7th  ed,,  p.  433;  Smalhj  v. 
Bmally  (1700),  1  Eq.  Cas.  Abr.  6;  Watkins  v.  Vince  (1818),  2  Stark.  368;  Be 
D'Angihau,  Andrews  v.  Andrews  (1880),  15  Ch.  D.  228,  C.  A.,  per  James,  L.J., 
at  p.  246 ;  see  title  Agency,  Vol.  I.,  p.  151.  As  to  an  infant  being  a  bailee, 
see  p.  75,  post.  As  to  the  general  incapacity  of  an  infant  to  appoint  an  agent, 
see  p.  48,  ante. 

[n)  Smally  Y.  Smally,  supra;  see  title  Agency,  Vol.  I.,  pp.  151,  186  et  seq., 
219  et  seq. 

(o)  See  pp.  74,  7 5,  post. 

(p)  G-rant,  Law  of  Corporations,  p.  6  ;  i?.  v.  Carter  (1774),  1  Cowp.  220 ;  Be 
Boijal  Naval  School,  Seijmour  v.  Boyal  Naval  School,  [1910]  1  Ch.  806. 
[q)  See  title  Building  Societies,  Vol.  III.,  pp.  337,  350,  363,  392. 
(r)  See  title  Phiendly  Societies,  Vol.  XV.,  pp.  119  et  seq. 
(s)  See  title  Industrial,  Provident,  and  Similar  Societies,  p.  15,  ante, 
(t)  See  title  Trade  and  Trade  Unions. 
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Sect.  4. 

Complete 
Capacity. 

Membership 
under  Com- 
panies Clauses 
Consolidation 
Act,  1845. 

Member- 
ship under 
Companies 
(Consolida- 
tion) Act, 
1908. 

Repudiation 
of  member- 
ship. 

Liability  of 
transferor  of 
shares  to  an 
infant. 


163.  An  infant  may  be  a  member  of  a  company  to  which  the 
Companies  Clauses  Consolidation  Act,  1845  (a)  applies  (b),  and  may 
vote  by  his  guardian,  or  by  any  one  of  them,  if  more  than  one, 
either  in  person  or  by  proxy  (c). 

164.  An  infant  may  be  a  member  of  a  company  under  the 
Companies  (Consolidation)  Act,  1908 (cZ),  and  maybe  one  of  the 
signatories  to  the  memorandum  of  association  (e).  He  may  be  a 
contributory  (/)  and  may  present  a  petition  for  winding  up  the 
company  (g). 

165.  An  infant  member  of  a  joint  stock  company  can  repudiate 
his  membership  and  his  holding  in  the  company,  either  during 
infancy  or  upon  attaining  full  age  (It) .  If,  however,  he  does  not 
repudiate  within  a  reasonable  time  after  attaining  full  age,  he 
will  thenceforth  be  subject  to  all  the  liabilities  of  membership  (i). 

Where  shares  are  transferred  into  the  name  of  an  infant,  the 
transferor  remains  liable  for  calls  in  respect  of  the  shares  (A:), 
whether  at  the  time  of  the  transfer  he  was  aware  of  the  infancy  of 
the  transferee  or  not  (Z).  But,  if  he  was  ignorant  of  it,  he  may  claim 
to  have  his  liability  transferred  to  the  person  who  effected  the 
transaction  (in).    If,  however,  a  company  or  the  liquidator  of  a 

(a)  8  &  9  Vict.  c.  16. 

(h)  Cork  and  Bandon  Rail.  Co.  v.  Cazenove  (184Y),  10  Q.  B.  935,  per  Lord 
Denman,  C.J.,  at  p.  939.    See  title  Companies,  Vol.  V.,  p.  693. 

(c)  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  s.  79. 

(d)  8  Edw.  7,  c.  69  ;  Be  Nassau  Phosphate  Co.  (1876),  2  Ch.  D.  610  ;  Be  Laxon 
&  Co.  (2),  [1892]  3  Ch.  555;  see  title  Companies,  Vol.  V.,  pp.  190,  192. 

(e)  Be  Nassau  Phosphate  Co.,  supra  ;  Be  Laxon  &  Go.  (2),  swpra  ;  Dennison  y, 
Jeffs,  [1896]  1  Ch.  611,  617.  On  attaining  full  age  he  may  repudiate  the  con- 
tract which  arises  on  his  signature  {Be  Hertfordshire  Brewery  Co.  (1874),  22 
W.  E.  359  ;  Be  Laxon  &  Co.  (2),  supra,  per  Vaughan  Williams,  J.,  at  pp.  561, 
562) ;  but  such  repudiation  does  not  invalidate  the  incorporation  of  the  com- 
pany {Be  Hertfordshire  Breiuery  Co.,  supra). 

(/)  Dennison  v.  Jeffs,  supra,  per  Noeth,  J.,  at  p.  617.. 
{y)  Ibid. 

(h)  Newry  and  EnnishUlen  Bail.  Co.  v.  Coomhe  (1849),  3  Exch.  565  ;  North 
Western  Bail.  Co.  v.  M' Michael,  Birkenhead,  Lancashire  and  Cheshire  Junction 
Bail.  Co.  Y.Pilcher  (1850),  5  Exch.  114;  Hamilton  v.  Vaughan- Sherrin  Electrical 
Engineering  Co.,  [1894]  3  Ch.  589 ;  and  see  title  Gifts,  Vol.  XV.,  p.  405,  and 
pp.  76,  77,  post. 

{i)  Cork  and  Bandon  Bail.  Co.  v.  Cazenove,  supra ;  Leeds  and  Thirsk 
Bail.  Co.  V.  Fearnley  (1849),  4  Exch.  26;  North  Western  Bail.  Co.  v. 
M'Michael,  Birkenhead,  Lancashire  and  Cheshire  Junction  Bail.  Co.  v.  Pilcher^ 
supra;  Dublin  and  Wickloiu  Bail.  Co.  v.  Black  (1852),  8  Exch.  181;  Lumsden'& 
Case  (1868),  4  Ch.  App.  31  ;  MitchelVs  Case  (1870),  L.  E.  9  Eq.  363;  Ebhetts' 
Case  (1870),  5  Ch.  App.  302. 

{k)  Be  St.  Oeorge's  Steam  Packet  Co.,  Litchfield's  Case  (1850),  3  De  G.  &  Sm. 
14i  ;  Be  Electric  Telegraj^h  Co.  of  Ireland,  Beid's  Case  (1857),  24  Beav.  318 ; 
Curtis's  Case  (1868),  L.  R.  6  Eq.  455  ;  Castello's  Case  (1869),  L.  E.  8  Eq.  504; 
Be  Imperial  Mercantile  Credit  Association,  Edwards'  {Miss)  Case,  [1869]  W.  N. 
211;  Weston^s  Case  (1870),  5  Ch.  App.  614;  Be  Crenver  and  Wheal  Abraham 
United  Mining  Co.,  Ex  parte  Wilson  (1872),  8  Ch.  App.  45.  As  to  transfer  of 
shares  by  an  infant,  see  pp.  61,  78,  79,  p>ost;  and  see  title  Companies,  Vol.  V., 
p.  190. 

{I)  Be  Joint  Stock  Discount  Co.,  Mann's  Case  (1867),  3  Ch.  App.  459,  n.  (1); 
Capper's  Case  (1868),  3  Ch.  App.  458  ;  and  see  title  Companies,  Vol.  V., 
p.  190. 

(m)  Niclalls  v.  Furneaux,  [1869]  W.  N.  118;  Broiun  \.  Black  {1813),  8  Ch. 
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company,  after  knowledge  of  the  infancy  of  a  transferee,  is  guilty  of 
laches  in  making  a  claim  against  the  transferor,  he  is  relieved  from 
his  liability  (n).  He  is  also  relieved  by  a  subsequent  transfer  by 
the  infant  to  an  adult  (o). 

If  a  company  is  wound  up  during  the  infancy  of  a  shareholder, 
the  transfer  of  the  shares  to  him  may  be  treated  as  a  nullity,  either 
by  the  infant  himself  (p),  or  by  the  liquidator  (q).  The  mere  placing 
of  the  infant's  name  on  the  list  of  contributories  does  not  of  itself 
require  him  to  make  an  immediate  claim  to  be  removed  there- 
from (?•). 

Where  an  infant  is  a  shareholder  in  a  gas  undertaking  to  which 
the  Gasworks  Clauses  Act,  1871  (s),  applies,  the  receipt  of  his 
guardian  for  any  money  payable  to  him  in  respect  of  his  shares  is 
a  sufficient  discharge  therefor  (t). 

166.  The  position  of  an  infant  as  customer  of  a  bank  has  been  Bank  account, 
dealt  with  elsewhere  (u). 

167.  An  infant  may  be  a  depositor  in  a  post  office  savings  Depositor  in 
bank  (x),  or  a  trustee  savings  bank  (y),  and  may  purchase  an  annuity  savings  banks, 
or  effect  an  insurance,  in  a  post  office  savings  bank  (z). 

Stjb-Sect.  7. — Contracts  and  Property, 

168.  An  infant  may  enter  into  a  binding  contract  for  neces-  Binding 
saries  (a),  or  of  apprenticeship  (6)  or  service  (c),  since  such  contracts  contracts, 
are  deemed  to  be  evidently  for  his  benefit  (d). 

App.  939  ;  Richardson's  Case  (1875),  L.  E.  19  Eq.  588 ;  Watson  v.  Miller,  [1876] 
W.  N.  18.  Where  a  jobber  on  the  Stock  Exchange  buys  shares  and  gives  to 
the  vendor  the  name  of  an  infant  as  the  purchaser  and  transferee,  he  is  liable 
to  stand  in  the  place  of  the  vendor  in  respect  of  liability  for  calls  on  the  shares 
[Nichalls  v.  Merry  (1875),  L.  E.  7  H.  L.  530).  As  to  jobbers  on  the  Stock 
Exchange,  see  title  Stock  Exchange. 

{n)  Capper's  Case  (1868),  3  Ch.  App.  458,  per  Page  Wood,  L.J.,  at  p.  461 ; 
Parsons'  Case  (1869),  L.  E.  8Eq.  656;  Re  National  Bank  of  Wales,  Ltd.,  Massey 
and  Giffin's  Case,  [1907]  1  Ch.  582. 

o)  Gooch's  Case  (1872),  8  Ch.  App.  266. 
p)  Baker's  Case  (1871),  7  Ch.  App.  115. 
(q)  Curtis'  Case  (1868),  L.  E.  6  Eq.  455  ;  Castello's  Case  (1869),  L.  E.  8  Eq. 
504;  8ymons'  Case  (1870),  5  Ch.  App.  298. 
r)  Hart's  Case  (1868),  L.  E.  6  Eq.  512. 
s)  34  &  35  Yict.  c.  41. 

{t)  Ibid.,  s.  7.  ^ 
(u)  See  title  Bankers  and  Banking,  Vol.  I.,  pp.  587,  590,  631. 
(x)  Savings  Banks  Act,  1887  (50  &  51  Yict.  c.  40),  s.  1;  Post  Office  Savings 
Bank  Eegulations,  1900,  regs.  5,  6,  17,  27  (Statutory  Eules  and  Orders  Eevised, 
Vol.  XI.,  Savings  Bank,  pp.  58, 61,  64);  and  see  title  Bankers  and  Banking, 
Vol.  I.,  p.  580 ;  and  note  (s),  p.  49,  ante. 

(y)  Trustee  Savings  Bank  Act,  1863  (26  &  27  Vict.  c.  87),  s.  30 ;  Savings  Banks 
Act,  1887  (50  &  51  Vict.  c.  40),  s.  2 ;  Trustee  Savings  Banks  Eegulations,  1900, 
reg.  4  (Statutory  Eules  and  Orders  Eevised,  Vol.  XI.,  Savings  Bank,  p.  23);  and 
see  title  Bankers  and  Banking,  Vol.  I.,  p.  577 ;  and  note  (s),  p.  49,  ante. 

(z)  Government  Annuities  Act,  1882  (45  &  46  Vict.  c.  51),  s.  6  (f);  Post  Office 
Annuity  and  Insurance  Eegulations,  1888  and  1895,  reg.  42  (Statutory  Eules  and 
Orders,  Eevised,  Vol.  XI.,  Savings  Bank,  p.  53) ;  and  see  note  (s),  p.  49,  ante. 

(a)  See  pp.  64,  67  et  seq.,  post. 

(b)  See  pp.  69  et  seq.,  post, 

(c)  See  pp.  72,  73,  post. 

(d)  Bac.  Abr.,  tit.  Infancy  and  Age  (I.),  7th  ed.,  pp.  355  et  seq. 
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Infants  and  Children. 


Sect.  4.  iQQ  acquisition  of  property  being  generally  beneficial,  an 
Complete  infant  can  take  any  property  subject  to  a  power  to  avoid  such 
Capacity,    acceptance,  either  during  infancy,  or  on  attaining  full  age  (e). 

Alienation  of  170.  The  general  incapacity  of  an  infant  effectually  to  alienate 
property.  property  (/)  is  subject  to  certain  exceptions,  which  are  dealt  with 

elsewhere  {g). 

Sect.  5. — Prescription  and  Limitation  of  Actions. 

Infant  171.  In  consequence  of  the  disabilities  attaching  to  an  infant, 

privileges.  he  has  certain  privileges  as  regards  lapse  of  time,  as  in  the  case  of 
the  acquisition  of  rights  by  prescription  (h),  and  the  limitation  of 
the  period  during  which  actions  may  be  brought  for  the  recovery  of 
real  (?)  or  personal  property  (k). 

Action  during  172.  Where  a  person,  who  is  entitled  to  bring  an  action,  is  an 
infancy.  infant,  he  may,  notwithstanding  the  special  provisions  of  the 
Statutes  of  Limitations  {I)  with  respect  to  infancy,  bring  the  action 
by  his  next  friend  (?^?-)  at  any  time  before  attaining  full  age,  either 
within,  or  subsequently  to,  the  period  within  w^hich  he  could  have 
brought  it,  if  he  had  been  of  full  age  when  the  cause  of  action 
accrued  (n). 

Infant  not  173.  An  infant  is  not  barred  from  asserting  his  right  by 
barred  by  acquiescence  in  the  violation  of  it  (o),  or  by  the  laches  of  himself 
or^aches^^^^  trustees  in  asserting  it(p),  even  though  he  was  supposed  to 

be  of  full  age,  if  he  does  not  actually  represent  himself  to  be  so  (q). 


(e)  See,  further,  pp.  75  et  seq.,joo8t. 
If)  Co.  Litt.  171  b. 

g)  See  pp.  78  et  seq.,  post. 

h)  See  Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71);  and  title  Easements 
AND  Profits  a  Prendre,  Vol.  XI.,  p.  270. 

{i)  See  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27) ;  Eeal 
Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57);  and  title  Limitation  of 
Actions. 

{k)  See  Limitation  Act,  1823  (21  Jac.  1,  c.  16);  and  title  Limitation  of 
Actions. 

(/)  See  title  Limitation  of  Actions. 
{m)  See  pp.  133  et  seg.,  post. 

(?^)  Cottoris  Case  (1590),  1  Leon.  211,  per  Walmesley,  J.,  at  p.  215  ;  Chandler 
V.  Vilett  (1670),  2  Saund.  120,  121  a,  b;  compare  Figgott  v.  Bush  (1836),  4  Ad. 
&  El.  912. 

(o)  Adye  v.  Feuilleteau  (1783),  3  Swan.  84,  per  Lord  Loughborough,  L.C,  at 
p.  88  ;  Wilkinson  v.  Parry  (1828),  4  Euss.  272,  276;  Landed  Estates  Investment 
Co.  V.  Weeding  (1869),  18  W.  E.  35.  As  to  an  infant  not  being  bound  by 
estoppel,  see  Milner  v.  Harewood  [Lord)  (1811),  18  Ves.  259,  per  Lord  Eldon, 
L.O.,  at  p.  274  ;  and  title  Estoppel,  Vol.  XIII.,  p.  370. 

(_p)  Co.  Litt.  380,  a,  b  ;  1  Bl.  Com.  465 ;  Allen  v.  Sayer  (1699),  2  Verr.  368  ; 
Young  V.  Harris  (1891),  65  L.  T.  45. 

{q)  Stikeman  v.  Daiuson  (1847),  1  De  G.  &  Sm.  90. 
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Sect.  1. 

General 
Capacity 

and 
Liability. 

Distinction 
between  void 
and  voidable 
contracts. 


Sect.  1. —  General  Cajiacity  and  Liability. 
Sub-Sect.  1. — Contracts  ivJien  Void  or  Voidable,  and  luhen  Binding. 

174.  Independently  of  statutory  enactments,  contracts  by 
infants  {a)  are  generally  either  void  or  voidable,  but,  in  some  excep- 
tional cases,  they  are  good  and  binding  (6).  A  contract  entered 
into  by  an  infant  which  does  not  fall  within  the  cases  in  which  it  is 
binding  upon  him(c)  has  been  held  void  if  it  is  clearly  prejudicial 
to  his  interests  {d),  and  voidable  if,  without  being  clearly  prejudicial, 
it  is  not  indisputably  beneficial  to  his  interests  (e).  In  the  former 
case  the  contract  will  be  nugatory  and  null  ah  initio  (/),  and  in  the 
latter  case  it  may  be  subsequently  either  adopted  or  repudiated  {g). 

175.  By  statute  {h)  all  accounts  stated  wdth  an  infant  are  abso-  infants 
lutely  void©,  and  also  all  contracts,  whether  by  specialty  or  by  i^c^i^ef  Act, 
simple  contract,  entered  into  by  an  infant  for  the  repayment  of 
money  lent  {k),  or  for  goods  supplied  or  to  be  supplied  (/),  with  the 

{a)  As  to  the  general  law  of  contract,  see  title  Conteact,  Vol.  VII.,  pp.  327 

{h)  ' Keane  v.  Boycott  (1795),  2  Ily.  Bl.  512,  jper  Eyre,  C.J.,   at  pp.  514, 
515. 

(c)  Stephens  Y.  Dudlridge  Iromuorhs  Co.,  [1904]  2  K.  B.  225,  C.  A.,  per  Collins, 
M.R.,  at  p.  229  ;  see  pp.  67  et  seq.y  post. 

(d)  Aylify.  Archdale  (1602),  Cro.  Eliz.  920;  Keaiie  v.  Boycott,  supra  ;  Baylis 
V.  Binelcy' (ISU),  3  M.  &  S.  477;  B.  v.  Lord  (1848),  12  Q.  B.  757,  2^er  Lord 
Denman,  C.J.,  at  p.  765;  Floiuer  v.  London  and  North  Western  Bail.  Co., 
[1894]  2  Q.  B.  65,  0.  A.  It  has  recentlj^  been  considered  that  the  distinction 
formerly  made  between  void  and  voidable  contracts  is  incorrect,  and  that  all 
contracts  by  an  infant  are  voidable  by  him,  and  not  absolutely  void  except 
so  far  as  they  are  affected  by  the  Infants  Eelief  Act,  1874  (37  &  38  Vict, 
c.  62);  Pollock,  Principles  of  Contract,  7th  ed.,  pp.  55  et  seq.,  citing  Bruce  v. 
Warwick  (1815),  6  Taunt.  118,  Ex.  Ch.,  per  GiBBS,  C.J.,  at  p.  120. 

(e)  Bac.  Abr.,  tit.  Infancy  and  Age  (I.)  8,  7th  ed.,  p.  376  ;  Baylis  v.  Dineley, 
supra,  per  Lord  Ellenborough,  C.J.,  at  p.  481;  Martin  v.  Gale  (1876),  4 
Ch.  D.  428.  A  submission  hy  an  infant  to  arbitration  is  voidable  {Stone  v. 
Knight  (1627),  Lat.  207  ;  Gill  v.  Bussells  (1674),  Freem.  (k.  b.)  62,  139) ;  but,  if 
it  is  accompanied  by  a  penal  bond,  the  bond  is  void  {Stone  v.  K^iight,  supra). 
Other  examples  of  voidable  contracts  are  marriage  settlements  (see  pp.  101 
et  seq.,  post),  contracts  of  partnership  (see  p.  53,  ante),  contracts  to  take  shares 
(see  pp.  60,  61,  ante),  and  contracts  to  buy  or  sell  land  (see  pp.  76,  79,_^os^).  As 
to  bonds,  see  title  Bonds,  Vol.  III.,  p.  83  ;  as  to  contracts  with  bankers,  see 
title  Bankers  and  Banking,  Vol.  I.,  pp.  587,  590,  631 ;  as  to  bills  of  exchange, 
see  title  Bills  of  Exchange,  Promissory  Notes  and  Negotiable  Instru- 
ments, Vol.  II.,  p.  490. 

(/)  Com.  Dig.,  tit.  Enfant  (C.  2);  Keane  v.  Boycott,  supra  ;  Baylis  \.  Dineley, 
supra. 

{g)  Bac.  Abr.,  tit.  Infancy  and  Age  (I.)  5,  7th  ed.,  pp.  371  et  seq.  ;  Johnson 
V.  Boyfield  (1791),  1  Ves.  314,  318,  324  ;  Keane  v.  Boycott,  supra.  As  to 
promises  of  marriage,  see  pp.  57,  58,  a7ite.  As  to  the  infant  not  being  liable  to 
be  sued  upon  a  ratification  of  the  contract,  see  p.  65,  post. 

(h)  Infants  Eelief  Act,  1874  (37  &  38  Vict.  c.  62). 

{i)  Ihid.,s.l. 

{k)  As  to  money-lending,  generally,  see  title  Money  and  Money-Lending. 

{I)  Infants  Eelief  Act,  1874  (37  &  38  Vict.  c.  62),  s.  1.  The  contract  is  void 
in  the  case  of  goods,  whether  they  are  supplied  for  the  pui-pose  of  trading,  or 
for  personal  use  {Be  Jo7ies,  Ex  parte  Jones  (1881),  18  Ch.  D.  109,  C.  A.,  per 
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exception  of  contracts  for  necessaries,  and  such  others  as  an  infant 
is  authorised  to  enter  into  by  any  statute  for  the  time  being  in  force, 
or  by  the  rules  of  common  law  or  equity  {a). 

176.  Contracts  into  which  an  infant  is  authorised  by  statute  to 
enter  include  marriage  settlements  in  certain  cases  (h)  and  the 
engagements  arising  in  connection  with  membership  in  building 
societies  (c),  industrial  and  provident  and  friendly  societies  (<i),  and 
trade  unions  {e). 

177.  Contracts  into  which  an  infant  is  permitted  to  enter  by  the 
rules  of  common  law  and  equity  include  contracts  for  and  in  con- 
sideration of  marriage  (/) ;  contracts  of  agency  {g) ;  and  agreements 
for  the  compromise  of  an  action  and  of  other  matters  arising  in  the 
course  of  litigation,  which,  however,  strictly  speaking,  are  agree- 
ments not  by  the  infant  himself,  but  by  his  guardian  or  next  friend 
on  his  behalf  (/i). 

178.  Even  a  contract  which  from  its  nature  would  be  binding 
on  an  infant  (i)  may  be  incapable  of  being  enforced  against  him  on 
account  of  its  particular  terms  being  prejudicial  to  his  interests  (;). 
In  that  case  the  question  whether  the  contract  is  void  or  enforce- 
able depends  upon  whether  the  prejudicial  stipulations  in  it  do  or  do 
not  outweigh  the  general  benefit  which  the  contract  is  regarded 
as  conferring  upon  him  {k). 

Stjb-Sect.  2. — Effect  of  Voidable  Contracts. 

179.  A  voidable  contract  can  be  repudiated  by  the  infant  either 
during  infancy  or  within  a  reasonable  time  after  he  attains  full 
age  {I),  or  by  his  representatives  if  he  dies  in  infancy  or  after 


Jessel,  M.E.,  at  p.  122).  Where  goods  have  been  supplied  both  during  infancy 
and  after  the  infant  has  attained  full  age,  payment  after  full  age  cannot  be 
appropriated  to  the  goods  supplied  during  infancy  {Keeping  v.  Broom  (1895),  11 
T.  L.  E.  595). 

(a)  Infants  Eelief  Act,  1874  (37  &  38  Yict.  c.  62),  s.  1.  The  Act  does  not 
extend  to  contracts  not  within  any  of  the  three  classes,  accounts  stated, 
loans,  and  supply  of  goods  (Duncan  v.  Dixon  (1890),  44  Ch.  D.  211  ;  Edwards  v. 
Carter,  [1893]  A.  C.  360),  but  applies  to  contracts  wbich  at  its  passing  were  by 
law  voidable. 

(6)  See  pp.  103,  104,  j^ost. 

(c)  See  title  Building  Societies,  Vol.  III.,  pp.  337,  350,  363,  392. 
{d)  See  title  Friendly  Societies,  Vol.  XV.,  pp.  119  et  seq. ;  Industrial, 
Provident,  and  Similar  Societies,  p.  15,  ante, 
(e)  See  title  Trade  and  Trade  Unions. 

(/)  Seep.  57,  ante;  pp.  101  et  seq.,  post;  and  titles  Husband  and  Wiee, 
Vol.  XVI.,  pp.  273,  281 ;  Settlements. 
{g)  See  p.  59,  ajite. 
[h)  See  pp.  145,  U6,post. 
(^)  See  pp.  67  et  seq.,  post. 

U)  ^yWy-  ^rchdale  (1602),  Cro.  Eliz.  920  ;  and  see  pp.  70,  72,  Id,  post. 

(k)  Floiver  v.  London  and  North  Western  Rail.  Co.,  [1894]  2  Q.  B.  65,  C.  A. ; 
Clements  v.  London  and  North  Western  Bail.  Co.,  [1894]  2  Q.  B.  482,  C.  A.,  per 
Lord  EsHER,  M.E.,  at  p.  489,  per  A.  L.  Smith,  L.J.,  at  p.  495. 

(Z)  Co.  Litt.  380  b.  Voidable  means  valid  until  repudiated,  not  invalid 
until  confirmed  {Duncan  v.  Dixon,  supra,  at  p.  213).  See  per  Lindley,  M.E., 
in  Viditz  v.  O'llagan,  [1900']  2  Ch.  87,  C.  A.;  and  Edwards  y.  Carter,  supra, 
per  Lord  Herschell,  L.C.,  at  pp.  364,  365.    For  form  of  repudiation,  see 
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attaining  full  age  without  having  actually  or  impliedly  adopted  the  Sect.  i. 

contract          But,  except  in  so  far  as  no  action  upon  it  can  be  General 

brought  against  him  {n),  it  is  binding  on  him  if  he  takes  no  steps  Capacity 

to  repudiate  it  for  a  considerable  time  after  he  has  attained  full  j.^?.^.. 

age  (o),  and  particularly  if  his  own  circumstances,  or  those  of  other  JjiaMity. 
persons,  have  been  affected  by  the  belief  that  he  had  regarded  the 
contract  as  binding  (p). 

Sub-Sect.  3. — Ratification. 

180.  No  action  can  be  brought  to  charge  a  person  upon  a  Ratification, 
promise  made  after  attaining  full  age  to  pay  a  debt  contracted 
during  infancy,  or  upon  a  ratification  made  after  full  age  of  a 
promise  or  contract  made  during  infancy,  whether  there  is  or  is  not 
any  new  consideration  for  the  promise  or  ratification  after  full 
age  iq).  This  provision  applies  not  merely  to  debts,  but  to  all 
contracts,  including  a  promise  of  marriage  (r). 

If  a  person  who  during  infancy  has  contracted  a  loan  which  is  Betting 
void  at  law  agrees  after  attaining  full  age  to  pay  money  which  in  and  Loans 
whole  or  in  part  represents  or  is  agreed  to  be  paid  in  respect  of  the  ActT892 
loan,  and  is  not  a  new  advance,  the  agreement,  and  any  negotiable 
or  other  instrument  given  for  carrying  into  effect  the  agreement  or 
otherwise  in  relation  to  the  payment  of  money  in  respect  of  the 
loan,  is,  so  far  as  it  represents  or  is  payable  in  respect  of  the  loan, 
absolutely  void  (s). 

Encyclopsedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  557.    A  repudiation  during 
infancy  is  as  voidable  as  the  contract  itself  ;  see  note  {n),  p.  79,  post. 

(m)  Douglas  v.  Watson  (1856),  17  C.  B.  685,  jyer  Jervis,  C.J.,  at  p.  691. 

(n)  See  note  [q),  infra. 

(o)  Smith  V.  Lucas  (1881),  18  Ch.  D.  531,  543,  544  ;  Cooper  v.  Cooper  (1888), 
13  App.  Cas.  88;  Duncan  y.  Dixon  (1890),  44  Ch.  D.  211;  Edwards  y.  Carter, 
[1893]  A.  0.  360.  But  see  Viditz  v.  O'Hagan,  [1900]  2  Ch.  87,  C.  A.,  where 
the  infant  changed  her  domicil. 

(p)  Ediuards  v.  Carter,  supra,  ^erLord  Shand,  at  p.  368. 

{q)  Infants  Eelief  Act,  1874  (37  &  38  Yict.  c.  62),  s.  2  ;  Re  FoulJces,  Foidlces  v. 
Hughes  (1893),  69  L.  T.  183,  where,  however,  the  mortgage  impugned  was  held 
to  be  an  entirely  fresh  transaction.  Where  the  ratification  consists  in  allowing 
judgment  in  an  action  to  go  by  default,  the  judgment  cannot  be  made  the 
foundation  of  bankruptcy  proceedings  {Re  Onsloiu,  Ex  parte  Kihhle  (1875),  10 
Ch.  App.  373),  or  of  a  charging  order  on  funds  in  court  {Re  Onslow's  Trusts 
(1875),  L.  E.  20  Eq.  677).  A  bill  of  exchange  given  in  satisfaction  of  a  debt 
incurred  during  infancy  cannot  be  sued  upon  {Belfast  Banking  Co.  v.  Doherty 
(1879),  4  L.  E.  Ir.  124 ;  Smith  v.  King,  [1892]  2  Q.  B.  543).  The  ratification 
cannot  be  pleaded  by  way  of  set-off  {Raiuley  v.  Raivley  (1876),  1  Q.  B.  D.  460, 
C.  A.,  per  Mellish,  L.J.,  at  pp.  467,  468).  Where,  however,  an  infant  pur- 
chased land  from  a  building  society  of  which  he  was  a  member  and  committee- 
man, and  paid  instalments  of  the  purchase-money  and  acted  as  committeeman 
for  four  years  after  attaining  full  age,  it  was  held  that  he  could  not  repudiate 
the  contract  {Whittingham  v.  Murdy  (1889),  60  L.  T.  956).  See  also  Nottingliam 
Permanent  Benefit  Building  Society  y.  Thurstan,\lQOZ~\  A.  C.  6,  where  it  was  held 
that  an  infant  cannot  make  a  valid  mortgage  to  carry  out  such  a  purchase.  See 
also  title  Bills  of  Exchange,  Phomissoey  Notes  and  Negotl^ble  Insteu- 
MENTS,  Yol.  II.,  p.  490. 

(r)  Coxhead  v.  MulUs  (1878),  3  C.  P.  D.  439;  and  cases  cited  in  note  {I), 
p.  58,  ante.  As  to  whether,  after  a  promise  of  marriage  made  during  infancy, 
there  is  merely  a  ratification  of  it  or  a  fresh  promise  after  attaining  full  age, 
see  pp.  57,  58,  ante.    See  also  title  Husband  and  Wiee,  Vol.  XVI.,  p.  249. 

(s)  Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  Vict.  c.  4),  s.  5.  Any 
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Sub-Sect.  4. — Fraudulent  Misrejpresentation  as  to  Age. 

181.  An  infant  cannot  take  advantage  of  a  fraudulent  mis- 
representation made  by  him  as  to  his  age  (t) .  A  trustee,  who 
has  paid  over  funds  to  an  infant  on  his  fraudulent  representation 
that  he  is  of  age,  will  not  be  liable  to  pay  them  again  (a),  and  a 
specific  release  given  to  a  trustee  by  an  infant  who  represents  him- 
self to  be  of  age  will  be  binding  on  him  (b). 

Where  a  person  has,  while  under  age,  obtained  a  loan  or  incurred 
a  debt  by  a  fraudulent  misrepresentation  as  to  his  being  of  age,  he 
is  incapable  of  being  sued  for  it  at  law  (c) ;  but,  in  respect  of  his 
equitable  liability  for  it,  proof  of  it  will  be  admitted  in  his 
bankruptcy  (d) ;  and,  perhaps,  a  mortgage  granted  by  him  to  secure 
it  might  be  held  valid  on  the  same  principle  (e).  But  such  a  fraud 
will  not  affect  a  third  party  who  claims  without  notice  under  a 
disposition  made  after  the  infant  has  attained  full  age  (/). 

182.  A  lease  obtained  by  an  infant  by  a  fraudulent  misrepre- 
sentation that  he  was  of  age  may  be  ordered  to  be  cancelled  (g). 

183.  The  misrepresentation  must  be  explicit,  and  will  not  be 
constituted  by  mere  inferences  suggested  by  or  drawn  from  the 
infant's  conduct  (h). 

184.  The  misrepresentation  will  not  bind  or  prejudice  the  infant 
if  the  person  with  whom  he  is  dealing  is  in  fact  aware  of  his 
infancy  (i). 

interest,  commission,  or  other  payment  in  respect  of  the  loan  is  to  be  deemed 
part  of  the  loan  (Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  Vict.  c.  4), 
s.  5).  See  also  p.  112,  post.  As  to  the  presumption  of  knowledge  of  infancy 
established  by  this  Act,  see  title  Evidence,  Vol.  XIII.,  p.  507,  note  (m). 

{t)  Watts  V.  Creswell  (1714),  Yin.  Abr.,  tit.  Enfant  (N.),  p.  415  ;  Johnson  v. 
P^/e(1665),  1  Sid.  258;  Evroyy.  Nicholas  (1733),  2  Eq.  Cas.  Abr.  488;  Buckingham- 
shire {Earl)  V.  Drury  (1761),  2  Eden,  60,  H.  L.,  per  Lord  Mansfield,  at  pp.  72, 
73 ;  Beckett  v.  Cordleij  (1784),  1  Bro.  C.  C.  353  ;  Nelson  v.  Stocker  (1859),  4  De  G. 
&  J.  458,  C.  A.,  per  Turner,  L.J.,  at  p.  464;  Lempriere  v.  Lange  (1879),  12 
Ch.  D.  675.  See  also  title  Estoppel,  Vol.  XIII.,  p.  380.  As  to  misrepresentation, 
generally,  see  title  Misrepresentation  and  Eraud. 

(a)  Cory  v.  Gertcken  (1816),  2  Madd.  40 ;  Overton  v.  Banister  (1844),  3  Hare,  503. 

(b)  Wright  v.  Snoive  (1848),  2  De  Gr.  &  Sm.  321.  A  general  release  by  an 
infant  is  worth  nothing  in  law  {Overton  v.  Banister,  supra,  per  Wigram,  V.-C, 
at  p.  506). 

(c)  Johnson  v.  Bye,  supra;  Brice  v.  Heivett  (1852),  8  Exch.  146;  Liverpool 
Adelphi  Loan  Association  v.  Fairhurst  (1854),  9  Exch.  422,  430  ;  De  Boo  v.  Foster 
(1862),  12  0.  B.  (n.  s.)  272  ;  Inman  v.  Inman  (1873),  L.  E.  15  Eq.  260  ;  Levtne 
V.  Brougham  (1909),  25  T.  L.  E.  265,  C.  A. 

{d)  Be  King,  Ex  parte  Unity  Joint  Stock  Mutual  Banking  Association  (1858), 
3  De  G.  &  j.  63,  C.  A.  ;  Maclean  v.  Dummett  (1869),  22  L.  T.  710,  P.  C. ;  Be 
Jones,  Ex  parte  Jones  (1881),  18  Ch.  D.  109,  C.  A..,  per  Lush,  L.J.,  at  p.  125. 

(e)  Teynham  {Lord]  v.  Wehh  (1751),  2  Ves.  Sen.  198,  j^er  Lord  Hardwicke, 
L.C.,  at  p.  212;  but  see  Nottingham  Bermanent  Benefit  Building  Society  v. 
Thurstan,  [1903]  A.  C.  6. 

(/)  Lnman  v.  Liman,  supra. 

{g)  Lempriere  v.  Lange,  supra. 

(li)  Stikeman  v.  Dawson  (1847),  1  De  G.  &  Sm.  90;  Macleany.  Dummett,  supra; 
Miller  V.  Blankley  (1878),  38  L.  T.  527  ;  Be  Jones,  Ex  p)arte  Jones,  supra,  at 
p.  121. 

{i)  Nelson  v.  Stocker,  supra,  per  Turner,  L.  J.,  at  p.  465  ;  and  see  note  (s),  p.  65, 
ante. 
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Sub-Sect.  5. — LiaMlity  of  Adult  coidradituj  urith  Irifaid.  Sect.  1. 

G6I16r8(l 

185.  Where  an  adult  contracts  with  an  infant,  he  is  bound  by  Capacity 
the  contract  in  spite  of  the  non-liabihty  of  the  infant,  if  the  latter  Q^^id 
elects  to  enforce  the  contract  {k) ;  so  that  an  action  can  be  brought  Liability, 
upon  it,  either  on  behalf  of  the  infant  during  his  infancy  (/),  or  by  ^iabiiiT" 
the  infant  himself  after  he  attains  fall  age  {m).    But,  on  the  ground  aduit^ 

of  want  of  mutuality,  an  infant  cannot  claim  specific  performance  contracting 

of  a  contract  made  with  him  {ii).  with  infant. 

Sect.  2. — Particular  Contracts. 
Sub-Sect.  1. — For  Necessaries. 

186.  The  law  considers  it  to  be  clearly  for  the  benefit  of  an  Liability  for 
infant  that  he  should  be  capable  of  binding  himself  to  pay  for  the  ^lecessanes. 
supply  of  the  necessaries  of  life  to  himself  and  members  of  his 
household  (o).    In  order  to  maintain  an  action  against  an  infant 

for  necessaries,  it  must  be  shown  that  they  were  of  a  nature 
suitable  to  his  condition  in  life  and  actually  required  by  him  at 
the  time,  and  that  he  was  not  at  the  time  otherwise  sufficiently 
provided  with  them(j9).    Where  necessaries  are  sold  and  delivered 

(7c)  Davles  v.  Manington  (1658),  2  Sid.  109  ;  (Joan  v.  Bowles  (1690),  1  Show.  165, 
j3er  Holt,  C.J.,  at  p.  171 ;  Clayton  v.  Ashdown  (1714),  Yin.  Abr.,  tit.  Enfant 
(Gr.  4) ;  Holt  V.  Ward  Clarencieux  (1732),  2  Stra.  937,  939  ;  Shannon  y.  Bradstreet 
(1803),  1  Sch.  &  Lef.  52,|?er  Lord  Eedesdale,  L.C,  at  p.  58  ;  Wariuick  v.  Bruce 
(1813),  2  M.  &  S.  205  ;  Be  Smith's  Trusts  (1890),  25  L.  R.  Ir.  439,  ^jer  Chatter- 
tot^,  V.-C,  at  p.  443.  The  Infants  Eelief  Act,  1874  (37  &  38  Vict.  c.  62), 
which  with  certain  exceptions  makes  a  contract  by  an  infant  void  (see  pp.  63 
et  seq.,  ante),  does  not  appear  to  avoid  the  contract  against  the  other  i)arty,  if 
he  is  of  age,  and  the  infant  sues  him  upon  it,  but  the  point  has  never  been 
actually  decided.  As  to  an  infant's  banking  account,  see  title  Bankers  axd 
Banking,  Vol.  I.,  pp.  587,  590,  631. 

(/)  Forrester's  Case  (1661),  1  Sid.  41;  Farnliam  v.  AtUns  (1670),  1  Sid.  446; 
Bruce  v.  Warwick  (1815),  6  Taunt.  118,  Ex.  Ch. ;  Holliday  v.  Atkinson  ri826), 
5  B.  &  C.  501. 

{m)  Holt  V.  Ward  Clarencieux,  supra ;  Re  Smith's  Trusts,  supra. 

{n)  Flight  v.  BoUand  (1828),  4  Euss.  298 ;  and  see  title  Specific  Performance. 

(o)  Co.  Litt.  172  a;  Bac.  Al3r.,  tit.  Infancy  and  Age  (I.)  1,  7th  ed.,  pp.  354 
et  seq.  ;  Com.  Dig.,  tit.  Enfant  (B.  5) ;  Whittingham  v.  Hill  (1618),  Cro.  Jac.  -^94  ; 
Bainsford  Y.  Fenwick  {1610),  CsLit.  215  ;  Turner  y.  Trishy  (1719),  1  Stra.  168; 
Hands  v.  Slaney  (1800),  8  Term  Eep.  578 ;  Chappie  v.  Cooper  (1844),  13  M.  &  W, 
252  ;  Infants  Eelief  Act,  1874  (37  &  38  Vict.  c.  62),  s.  1.  An  action  against  an 
infant  for  necessaries  is  usually  spoken  of  as  a  case  of  enforcing  a  contract 
against  the  infant ;  but  the  basis  of  the  action  is  hardly  contract.  An  infant, 
like  a  lunatic  (see  Be  Bhodes,  Rhodes  v.  Rhodes  (1890),  44  Ch.  D.  94,  C.  A.,  per 
Cotton,  L.J.,  at  p.  105;  Re  J.  [a  Person  of  Unsound  Mind),  [1909]  1  Ch.  574, 
577,  C.  A.),  is  incapable  of  making  a  contract  of  purchase  in  the  strict  sense  of 
the  words.  But  if  a  man  satisfies  the  needs  of  the  infant  or  lunatic  by  the 
supply  of  necessaries,  the  law  will  imply  an  obligation  to  repay  him  for  the 
services  so  rendered,  and  will  enforce  that  obligation  against  the  estate  of  the 
infant  or  lunatic.  The  real  foundation  of  the  action  has  been  said  to  be,  there- 
fore, an  obligation  which  the  law  imposes  on  the  infant  to  make  a  fair  payment 
in  respect  of  needs  satisfied.  In  other  words,  the  obligation  arises  re  and  not 
consensu  [Nash  v.  Inman,  [1908]  2  K.  B.  1,  C.  A.,  per  Eletcher  Moulton,  L.J., 
at  p.  8 ;  see,  however,  jjer  Buckley,  L.  J.,  at  p.  12 ;  and  Re  J.  [a  Berson  of 
Unsound  Mind),  supra). 

{p)  Bainhridge  v.  Pickering  (1779),  2  Wm.  Bl.  1325  ;  FordY.  FotJierg  ill  {1194) 
1  Esp.  211;  Hands  v.  Slaney,  supra;  Cook  v.  Beaton  (1827),  3  C.  <&  P.  114 
Story  V.  Pery  (1831),  4  C.  &  iP.  526  ;  BurghartY.  Angerstein  (1834),  6  C.  &  P.  690 
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Sect.  2, 
Particular 
Contracts. 

Necessaries 
of  life. 

Articles 
suitable  to 
position. 

Funeral  of 
relative. 

Education. 


Legal  pro- 
ceedings. 


Luxuries. 


to  an  infant,  he  must  pay  a  reasonable  price  for  them  (q).  The  fact 
of  his  having  a  sufficient  allowance  does  not  preclude  him  from 
contracting  for  necessaries  on  credit  (?•). 

187.  Certain  things  are  clearly  necessaries,  such  as  food,  clothings 
medicine  (s)  and  lodging  (t). 

Articles  suitable  to  and  proper  for  an  infant's  position  in  life, 
though  not  actually  necessary  to  his  existence,  are  recognised  as- 
necessaries  (a). 

The  cost  of  the  funeral  of  a  member  of  the  infant's  family  is  a 
necessary  expenditure  (h). 

Education  suitable  to  the  infant's  prospects  in  life  is  a  necessary 
for  which  he  can  bind  himself  (c). 

The  protection  of  an  infant  from  legal  proceedings,  and  the 
protection  of  his  interests  by  legal  instruments,  or  legal  proceedings, 
have  been  held  to  be  necessaries  (d). 

Articles  which  are  mere  luxuries,  as  distinguished  from  luxurious 
articles  of  utility  (<?),  are  not  recognised  as  necessaries,  even  for  an 
infant  in  a  position  in  which  they  are  commonly  enjoyed  (/). 

Dalton  V.  Gib  (1839),  5  Bing.  (n.  c.)  198;  Peters  v.  Fleming  {18i0),  6M.  &W.42, 
joer  Paeke,  B.,  at  p.  46  ;  Foster  v.  Redgrave  (1867),  cited  in  Ryder  v.  Womhwel'. 
(1868),  L.  E.  4  Exch.  32,  35,  n.  (8) ;  Barnes  v.  Toije  (1884),  13  Q.  B.  D.  410 ; 
Johnstone  v.  Marlis  (1887),  19  Q.  B.  D.  509 ;  Nash  v.  Inman,  [1908]  2  K.  B.  1, 
C.  A.  As  to  the  liability  of  a  lunatic  not  so  found  for  necessaries,  see  title 
Lunatics  and  Persons  oe  Unsound  Mind. 

{q)  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  2,  where  "necessaries'" 
means  goods  suitable  to  the  condition  in  life  of  the  person  to  whom  they  are  sold 
and  delivered,  and  to  his  actual  requirements  at  the  time  of  the  sale  and 
delivery ;  and  see  title  Sale  of  Goods. 

(r)  Burghart  v.  Hall  (1839),  4  M.  &  W.  727,  overruling  Mortara  v.  Hall 
(1834),  6  Sim.  465  ;  see  Barnes  v.  Toye,  supra,  at  p.  412. 

(s)  Co.  Litt.  172  a ;  Com.  Dig.,  tit.  Enfant  (B.  5) ;  1  Bl.  Com.  466 ;  Pickering  v. 
Gunning  (1628),  Palm.  528  ;  Huggins  v.  Wiseman  (1691),  Carth.  110  ;  TurherviHe 
V.  WhitehoMse  (1823),  1  C.  &  P.  94. 

(t)  Lowe  V.  Griffith  (1835),  1  Scott,  458,  per  Tindal,  C.J.,  at  p.  460. 

(a)  Peters  v.  Fleming,  supra;  Chappie  v.  Cooper  (1844),  13  M.  &  "W.  252,  258, 
The  following  articles  have  been  allowed  as  necessaries  : — Livery  for  the  servant 
of  an  infant  officer  in  the  army  {Hands  v.  Slaney  (1800),  8  Term  Eep.  578) ; 
regimental  uniform  {Coates  v.  Wilson  (1804),  5  Esp.  152) ;  watch-chain,  pins 
and  rings  {Peters  v.  Fleming^  supra) ;  presents  to  a  ladj^  who  afterwards  became 
the  infant's  wife  {Jenner  v.  Walker  (1868),  19  L.  T.  398) ;  racing  bicycle  {Chjde 
Cycle  Co.  v.  Hargreaves  (1898),  78  L.  T.  296). 

{h)  Chap2Jle  v.  Cooper,  supra. 

(c)  Co.  Litt.  172  a ;  Bac.  Abr.,  tit.  Infancy  and  Age  (L)  1,  7th  ed.,  pp.  355^ 
357  ;  1  Bl.  Com.  466  ;  PicheringY.  Gunning,  supra  ;  Chappde  v.  Cooper,  supra,  at 
p.  258 ;  De  Francesco  v.  Barnum  (1890),  45  Ch.  D.  430,  per  Ery,  L.  J.,  at  p.  439 ; 
Walter  N.  Everard,  [1891]  2  Q.  B.  369,  C.  A.,  per  Lord  Eshee,  M.R.,  at  p.  374. 

{d)  Clarke  v.  Leslie  (1803),  5  Esp.  28  ;  Fx  parte  M'Key  (1810),  1  Ball  &  B. 
405  ;  Helps  v.  Clayton  (1864),  17  C.  B.  (N.  s.)  553  ;  Pritchard  v.  RoUrts  (1873), 
L.  E.  17  Eq.  222  ;  Re  Jones,  an  Lnfant,  [1883]  W.  N.  14 ;  Prince  v.  Llaiuorth 
(1904),  20  T.  L.  E.  313. 

(e)  Chappie  v.  Cooper,  supra,  at  j).  258. 

(/)  LUd.;  Ryder  v.  Wombwell  (1868),  L.  E.  4  Exch._  32,  Ex.  Ch.  The 
following  items  have  been  disallowed : — Goods  for  sale  in  the  infant's  shop 
{Whywallw.  Champion  (1737),  2  Stra.  1083);  cockades  for  the  soldiers  in  the 
company  of  an  infant  captain  {Hands  v.  Slaney,  supra) ;  expensive  chronometer 
for  a  lieutenant  in  the  navy  {Berolles  v.  Ramsay  (1815),  Holt  (n.  p.),  77) ;  expensive 
and  suiDorfluous  clothes  {Burghart  v.  Angersiein  (1834),  6  C.  &  P.  690) ;  hire  and 
ret)air  of  a  fancy  carriage  {Charters  v.  Bayntun  (1835),  7  C.  &  P.  52) ;  hire  of 
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In  a  case  of  dispute  the  question  of  what  were  necessaries  in  the     s^ct.  2. 
particular  case  is  a  mixed  question  of  law  and  fact.    The  judge  Particular 
decides  whether  the  articles  may  in  the  circumstances  be  con-  Contracts, 
sidered  necessaries,  and  the  jury  find  whether  they  were  so  in 
fact  (g), 

188.  Where  a  sum  of  money  is  advanced  to  an  infant  to  Loans  to 
enable  him  to  provide  himself  with  necessaries,  he  cannot  give  i^^fants  to 
a  binding  security  for  it  {h),  nor  draw  nor  accept  a  bill  in  respect  necessaries, 
of  it(i).    But  the  lender  stands  in  equity  in  the  place  of  the 
supplier  of  the  necessaries,  and  can  accordingly  maintain  an 

action  for  the  money  (k) ;  and  his  right  in  this  respect  is  not 
prejudiced  by  the  infant  having  given  an  invalid  security  for 
it(Z).  Army  agents  advancing  reasonable  sums  to  an  infant 
officer  for  regimental  purposes  will  be  entitled  to  a  lien  for  them 
on  money  belonging  to  him  (m). 

^Sub-Sect.  2. — 0/  ApjyrenticesJiip  and  Service. 
(i.)  1)1  General. 

189.  Inasmuch  as  it  is  desirable  that  an  infant  should  employ  Contracts  of 
himself  in  labour  or  business,  he  can  bind  himself  by  a  contract  g^F^^*^^®" 
of  apprenticeship,  and  of  service  generally  {n).  servicel 

horses  {Harrison  v.  Fane  (1840),  1  Man.  &  Gr.  550);  dinners,  confectionery  and. 
fruit  for  infant  undergraduate  {Brooher  v.  Scott  (1843),  11  M.  &  W.  67; 
Wharton  v.  Mackenzie,  Gripps  v.  Hills  (1844),  5  Q,.  B.  606) ;  cigars  and  tobacco 
{Bryant  v.  Richardson  (1866),  cited  in  Rijder  v.  Wombiuell  (1868),  L.  E.  3  Exch. 
90,  at  p.  93,  n.  (3)  ) ;  expensive  jewellery  {Ryder  v.  Womlwell  (1868),  L.  E.  4 
Exch.  32,  Ex.  Ch.);  commission  to  a  theatrical  agent  by  an  infant  music-hall 
performer  for  obtaining  engagements  {Lofthouse  v.  Broiun,  [1898]  W.  N.  52) ; 
presents  to  a  lady  who  did  not  become  the  infant's  wife  {Hewlings  v.  Graham 
(1901),  70  L.  J.  (cH.)  568). 

{g)  Rainsford  v.  Fenwick  (1670),  Cart.  215  ;  Maddox  v.  Miller  (1813),  1 
M.  &  S.  738  ;  Peters  v.  Fleming  (1840),  6  M.  &  W.  42  ;  Harrison  v.  Fane  (1840), 
1  Man.  &  a.  550 ;  Rijder  v.  Womlioell  (1868),  L.  E.  4  Exch.  32,  40,  Ex.  Ch. ; 
Jenner  v.  Walker  (1868),  19  L.  T.  398. 

{h)  AyliffY.  Archdale  (1602),  Cro.  Eliz.  920;  Rearshy  v.  Gitffer  (1613),  Godb. 
219;  Frohart  y.Xnouth  (1793),  2  Esp.  472,  n. ;  Martin  v.  Gale  (1876),  4  Ch.  D. 
428;  Walkden  v.  Hartley  and  Cavell  (1886),  2  T.  L.  E.  767;  Walter  v.  Everard, 
[1891]  2  Q.  B.  369,  C.  A.  See  also  pp.  49,  63,  ante;  and  title  Bonds,  Vol.  III., 
p.  83. 

{i)  Russel  V.  Lee  (1662),  1  Lev.  86;  Earle  v.  Peale  (1711),  10  Mod.  Eep.  67  ; 
Trueman  v.  Harst  (1785),  1  Term  Eep.  40  ;  Williamson  v.  Watts  (1808),  1  Camp. 
552  ;  Bateman  v.  Kingston  (1880),  6  L.  E.  Ir.  328  ;  Re  Soltykoff,  Ex  parte 
Margrett,  [1891]  1  Q.  B.  413,  C.  A.  See  also  title  Bills  of  'Exchange, 
Pbomissory  Notes  and  Negotiable  Instruments,  Vol.  II.,  p.  490. 

{k)  Marloiv  v.  Pitfeild  (1719),  1  P.  Wms.  558  ;  Re  National  Permanent  Benefit 
Building  Society,  Ex  parte  Williamson  (1869),  5  Ch.  App.  309,  per  GtIFPAED, 
L.J.,  at  p.  313;  Martin  v.  Gale,  supra  ;  though  he  could  not  formerly  have 
done  so  at  law  {Darby  v.  Boucher  (1693),  1  Salk.  279) ;  and  compare  title  Equity, 
Vol.  XIIL,  pp.  149,  150. 

(7)  Gooper  v.  Simmons  (1862),  7  H.  &  N.  707,  per  Martin,  B.,  at  p.  719 ; 
Martin  v.  Gale,  supra;  Walter  v.  Everard,  supra. 

(m)  Laiurie  v.  Bankes  (1858),  4  K.     J.  142. 

{n)  Burn,  Justice  of  the  Peace,  30th  ed.,  Vol.  L,  p.  280  b ;  Vol.  IV.,  pp.  209 
et  seq. ;  Gylhert  v.  Fletcher  (1630),  Cro.  Car.  179  ;  R.  v.  Evered  (1777),  Cald.  Mag. 
Cas.  26,  28  ;  R.  v.  Saltren  (1784),  Cald.  Mag.  Cas.  444;  R.  v.  Arundel  {Inhabi- 
tants) (1816),  5  M.  &  S.  257  ;  B.  v.  Arnesby  (Inhabitants)  (1820),  3  B.  &  Aid.  584, 
586;  R.  V.  Ghillesford  {Inhabitants),  R.  v.  Winslow  {Inhabitants)  {lS2o),  4  B.  &  C  . 
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Sect.  2. 
Particular 
Contracts. 

Apprentice- 
ship. 


Execution 
of  deed. 


Liability  on 
covenants. 


(ii.)  ApprerdicesJiij). 

190.  Apprenticeship  is  usually  entered  into  by  a  deed,  under 
which  the  infant  is  bound  to  serve  a  master  faithfully  in  a 
trade  or  business  for  a  considerable  period,  and  the  master  under- 
takes to  give  to  the  apprentice  instruction  therein,  and  either  to 
maintain  him,  or  to  pay  him  wages.  The  validity  of  the  contract 
depends  on  whether  it  is  or  is  not  upon  the  whole  beneficial  to 
the  infant  (o) ;  and  the  law  takes  care  that  his  interests  are 
properly  protected  (j)).  The  contract  must  not  impose  any 
jDenalty  on  the  infant  (q),  nor  provide  for  the  cessation  of  his 
work,  and  his  maintenance  or  wages  at  the  sole  will  of  the 
master  (r),  nor  altogether  omit  any  provision  for  his  maintenance 
or  wages  (s),  nor  otherwise  contain  stipulations  so  much  to  the 
detriment  of  the  infant  as  to  render  it  unfair  that  he  should 
be  bound  by  it  (t). 

The  deed  or  instrument  of  apprenticeship  must  be  executed  by 
the  infant  himself,  since  no  one  else  has  a  right  to  bind  him  (a) ; 
but  his  father  or  mother  should  also  execute  it  in  order  to 
covenant  for  his  due  performance  of  the  contract,  since,  in  the 
absence  of  local  custom,  an  infant  apprentice  cannot  be  sued 
on  his  own  covenant  (b). 

The  covenants  entered  into  by  the  master,  and  also  those  entered 
into  on  behalf  of  or,  where  there  is  a  special  custom,  by  the  infant, 
are  mutual  and  independent,  entitling  each  party  to  his  remedy  for 


94;  Wood  v.  Ftmvicl-  (1842),  10  M.  &  W.  195;  Wise  v.  Wilson  (1845),  1 
Car.  &  Kir.  662;  R.  v.  Lord  (1848),  12  Q.  B.  757,  765;  Cooper  v.  Simmons 
(1862),  7  H.  &  N.  707,  721 ;  Be  Francesco  v.  Barnum  (1890),  45  Ch.  D.  480,  per 
Pey,  L.  J.,  at  p.  439.  A  corporation  may  become  master  to  an  infant  apprentice 
{Burnley  EquitaUe  Co-opjerative  and  Industrial  Society  v.  Casson,  [1891]  l-Q.  B. 
75).  As  to  an  infant  becoming  master  to  an  apprentice,  see  p.  56,  ante.  See 
also  title  Master  and  Servant. 

(o)  Be  Francesco  v.  Barnum,  supra,  at  p.  439. 

{p)  Keane  v.  Boycott  (1795),  2  Hy.  Bl.  511  ;  B,.  v.  Arundel  (Inhahitants) 
(1816),  0  M.  &  S.  257. 

{q)  Co.  Litt.  172  a;  Meakin  v.  Morris  (1884),  12  Q.  B.  D.  352,  per  Lord 
Coleridge,  C.J.,  at  p.  354;  Be  Francesco  v.  Barnum,  supra,  j^er  Fry,  L.J.,  at 
p.  439 ;  Farmers  and  Cleveland  Bairies  Co.  v.  Biley  (1893),  9  T.  L.  K.  260. 

(r)  B.  V.  Lo7^d,  supra. 

(s)  Be  Francesco  v.  Barnum,  supra,  at  pp.  440,  442. 

[t)  Meakin  v.  Morris,  supra;  Corn  v.  Mattheivs,  [1893]  1  Q.  B.  310,  C.  A., 
per  A.  L.  Smith,  L.J.,  at  p.  316;  Green  v.  Thompson,  [1899]  2  Q.  B.  1,  per 
Darling,  J.,  at  p.  5. 

(a)  B.  V.  Maujram  [Inhabitants)  (1793),  5  Term  Eep.  153;  J^.  v.  Cromford 
[Inhahitants)  (1806),  8  East,  25  ;  B.  v.  Arneshy  [Inhahitants)  (1820),  3  B.  &  Aid. 
584;  7/.  V.  Chillesford  [Inhahitants),  B.v.  Winsloiv  [Inhabitants)  (1825),  4  B.  &  C. 
94;  St.  Nicholas,  Bochester  [Churchwardens  etc.)  v.  St.  Botolph-iuitliout-Bishopsgate 
(Churchwardens  etc.)  (1862),  12  C.  B.  (N.  s.)  645.  If  the  infant  is  illiterate, 
someone  may  sign  for  him  [R.  v.  Lowpwr  [Inhabitants)  (1833),  4  B.  &  Ad.  647). 

[b)  Whittingham  v.  /////  (1618),  Cro.  Jac.  494;  Gylbert  v.  Fletcher  (1630), 
Cro.  Car.  179;  Lylly's  Case  [1102),  7  Mod.  Eep.  15;  Branch  v.  Fiuinyton  (1780), 
2  Doug.  (k.  B.)  518;  Be  Francesco  v.  Barnum  (1889),  43  Ch.  D.  165,  per 
Chitty,  J.,  at  p.  171  ;  except  in  the  case  of  a  covenant  which  only  takes  effect 
after  the  expiration  of  the  term  of  apprenticeship  [Gadd  v.  Thompson,  [1911] 
1  K.  B.  304).  By  the  custom  of  London  an  infant  a2)preutice  above  the  age  of 
fourteen  can  bind  himself  by  his  covenants  in  the  deed  of  apprenticeship 
{Stanton's  Case  (1583),  Moore  (k.  b.),  135;  Horn  y.  Chandler  (1670),  1  Mod.  Rep. 
271). 
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a  breach  of  them  (c).  The  covenants  by  the  father  are  not  released  by     Sect.  2. 
the  infant  electing  not  to  be  bound  by  the  deed  (c^),  but  they  may  be  Particular 
released  by  a  change  in  the  circumstances  of  the  master  (e).     A  Contracts, 
parent  who  enters  into  a  covenant  on  behalf  of  an  infant  apprentice 
is  liable  for  a  breach  of  the  covenant  committed  after  the  apprentice 
has  attained  full  age(/).    The  master  is  not  released  by  miscon- 
duct on  the  part  of  the  apprentice  if  it  is  only  slight  (g),  but  he 
is  released  if  it  is  of  a  gross  character,  and  causes  him  actual  injury, 
or  renders  it  impossible  for  him  to  fulfil  his  part  of  the  con- 
tract (/i).    He  is  liable  in  damages  if  he  changes  his  place  of  busi- 
ness or  otherwise  alters  the  circumstances  to  the  detriment  of  the 
apprentice  (i). 

191.  The  infant  has  no  power  to  dissolve  the  apprenticeship  (k),  Dissolution 
but  it  may  be  determined  with  the  mutual  consent  of  all  parties  (/)  ;  and  termina- 
and  it  is  terminated  if  the  apprentice  becomes  permanently  ill  or  apprentice- 
dies  (m),  or  if  the  master  dies  {n),  ship. 

192.  If  the  master  becomes  bankrupt,  either  he  or  the  appren-  Bankruptcy 
tice  may  put  an  end  to  the  contract  by  notice  to  the  trustee  in  the  master, 
bankruptcy  (0) ;  and  in  that  case  the  trustee  may  either  return  to  the 
apprentice  a  reasonable  part  of  any  premium  paid  by  him  or  on 

his  behalf,  or  may  transfer  the  indenture  of  apprenticeship  to 
another  master  (p). 

Where  the  contract  is  terminated  otherwise  than  by  bankruptcy,  Return  of 
no  part  of  the  premium  will  as  a  rule  be  returnable  to  the  P^^^^^^* 
apprentice  (g). 

(c)  Winstone  v.  Linn  (1823),  1  B.  &  0.  460,  ^er  Bayley,  J.,  at  p.  467. 

\d)  Cuming  v.  Hill  (1819),  3  B.  &  Aid.  59.  The  infant  may  so  elect  on 
attaining  full  age  {^Ex  parte  Davis  {M.  A.)  (1794),  5  Term  Eep.  715  ;  Wray  v. 
TTes^  (1866),  15  L.  T.  180),  but  does  not  do  so  merely  by  absenting  himself  from 
the  service  {Gray  v.  Cookson  (1812),  16  East,  13). 

(e)  Ell€7i  V.  Tojpp  (1851),  6  Exch.  424.  Where  an  apprentice  is  bound  to  two 
masters,  it  is  a  question  of  construction  of  the  contract  of  apprenticeship 
whether  he  remains  bound  to  one  after  they  have  dissolved  partnership  [Lloyd 
V.  Blackburn  (1842),  9  M.  &  W.  363;  PophamY.  Jones  (1853),  13  0.  B.  225; 
Brook  V.  Daiuson  (1869),  20  L.  T.  611 ;  Couchman  v.  Sillar  (1870),  18  W.  E.  757 ; 
Eaton  V.  Western  (1882),  9  Q.  B.  D.  636,  C.  A.). 

(/)  Cuminy  v.  Hill,  supra. 

{(j)  Winstone  v.  Linn,  supra;  Wise  v.  Wilson  (1845),  1  Car.  &  Kir.  662,  per 
Lord  Denman,  C.J.,  at  p.  669  ;  FUllips  v.  Clift  (1859),  4  H.  &  N.  168. 

{h)  Hughes  v.  Humphreijs  (1827),  6  B.  «&  0.  680;  Wise  v.  Wilson,  supra;  Cox 
V.  Mathtivs  (1861),  2  E.  &  E.  397  ;  Baymondv.  Minton  (1866),  L.  E.  1  Exch.  244  ; 
Westiuick  V.  Theodor  (1875),  L.  E.  10  Q.  B.  224 ;  Learoyd  v.  Brook,  [1891]  1  Q.B. 
431. 

{i)  Eaton  v.  Western,  supra,  overruling  Boyce  v.  Charlton  {l^^l),  8  Q.  B.  D.  1. 
{k)  B.  V.  Wigston  [Inhabitants)  (1824),  3  B.  &  0.  484. 

[I)  B.  V.  Weddington  [Inhabitants)  (1774),  Burr.  S.  C.  766;  B.  v.  Spaiunton 
[Inhabitants)  (1775),  Burr.  S.  C.  801. 

(to)  Boast  V.  B'irth  (1868),  L.  E.  4  0.  P.  1. 

[n]  Baxter  v.  Burfield  (1747),  2  Stra.  1266  ;  B.  v.  Chirk  [Inhabitants)  (1774), 
Burr.  S.  C.  782  ;  Whincup  v.  Hughes  (1871),  L.  E.  6  C.  P.  78.  But  the  deed  may 
be  so  drawn  as  to  bind  the  apprentice  to  continue  to  serve  the  master's  executors 
[Cooper  V.  Simmons  (1862),  7  H.  &  N.  707). 

(o)  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  41  (1). 

(p)  Ibid.,  s.  41  (1),  (2).  As  to  the  relationship  of  solicitor  and  articled  clerk, 
see  title  Solicitors.    See  also  title  Master  and  Servant. 

[q)  Hale  v.  Webb  (1786),  2  Bro.  C.  C.  78  ;  Whi^Kup  v.  Hughes,  supra;  Learoyd 
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193.  An  injunction  cannot  be  obtained  by  the  father  of  an  infant 
apprentice  to  restrain  the  master  from  pursuing  his  remedies  at 
law  in  case  of  the  infant's  default  (r),  nor  against  the  infant  to 
restrain  a  breach  by  him  of  the  contract  of  apprenticeship  during  its 
currency  (s).  But  in  case  of  misconduct  by  an  apprentice  to  whom 
the  Employers  and  Workmen  Act,  1875  (t),  applies(it),  the  master  can 
apply  to  a  court  of  summary  jurisdiction  as  defined  by  that  Act  (a) ; 
and  the  court  may  order  the  apprentice  to  perform  his  duties,  and 
in  default  may  sentence  him  to  imprisonment  for  not  more  than 
fourteen  days  (6).  The  court  has  also  general  power  to  decide  all 
disputes  between  masters  and  apprentices  who  come  under  the  pro- 
visions of  that  Act(c),  and  to  mulct  in  damages  any  person  who 
is  liable  under  the  deed  of  apprenticeship  for  the  default  of  the 
apprentice  (d). 

194.  An  apprentice  is  included  in  the  definition  of  "  workman  " 
in  the  Workmen's  Compensation  Act,  1906  (e),  and  is  entitled  to 
the  benefits  thereof  (/).  But  this  does  not  prevent  the  court 
from  inquiring  whether  an  agreement  entered  into  by  an  infant 
apprentice  under  that  Act  is  for  his  benefit  or  not ;  and  if  it  is  not, 
it  will  not  be  enforced  (g), 

(iii.)  Service, 

195.  An  ordinary  contract  of  service  entered  into  by  an  infant  is 
construed  according  to  the  same  general  principles  as  a  contract  of 
apprenticeship  (h).  The  contract  must  not  provide  for  the  cessation 
of  the  infant's  work  and  wages  at  the  will  of  the  master  (i),  nor 

V.  Brook,  [1891]  1  Q.  B.  431,  434,  435.  The  former  practice  under  which  the  court 
in  the  exercise  of  its  jurisdiction  over  its  own  officers  sometimes  ordered  a 
return  of  the  premium  by  a  solicitor  in  the  case  of  an  articled  clerk  {Ex  parte 
Prankerd  (1819),  3  B.  &  Aid.  257 ;  Re  Harper,  Ex  parte  Bayley  (1829),  9  B.  &  0. 
691 ;  Hirst  v.  Tolson  (1850),  2  Mac.  &  G.  134)  is  no  longer  followed  [Re  TJiompson 
(1848),  1  Exch.  864  ;  Cravens.  Stuhhns  (1864),  34  L.  J.  (CH.)  126).  But  in  cases 
coming  within  the  Employers  and  Workmen  Act,  1875  (38  39  Yict.  c.  90), 
the  court  of  summary  jurisdiction  within  the  meaning  of  that  Act  {ibid.,  s.  10) 
may  order  repayment  of  the  whole  or  part  of  the  premium  paid  on  the  binding 
of  an  apprentice  {ibid.,  s.  6). 

(r)  Argles  v.  Heaseman  (1739),  1  Atk.  518.  Eor  the  practice  in  applying  for 
an  injunction,  see  title  Injunction,  pp.  271  et  seq.,  post. 

(s)  De  Francesco  v.  Barnum  (1889),  43  Ch.  D.  165.  Secus,  as  to  acts  or  omis- 
sions after  the  apprenticeship  shall  have  ceased  {Gadd  v.  Thompson,  [1911]  1 
K.  B.  304). 

{t)  38  &  39  Yict.  c.  90. 

{u)  Ibid.,  ss.  10,  12.  The  Act  extends  to  apprentices  to  the  sea  service 
(Merchant  Seamen  (Payment  of  Wages  and  Eating)  Act,  1880  (43  &  44  Vict, 
c.  16),  s.  11). 

(a)  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  s.  10;  see  title 
Master  and  Servant.  As  to  courts  of  summary  jurisdiction  generally,  see 
title  Magistrates. 

{b)  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  s.  6. 

(c)  Tbid.,  ss.  5 — 7. 

{d)  Ibid.,  s.  7. 

(e)  6  Edw.  7,  c.  58. 

(/)  Ibid.,  s.  13. 

{(j)  Stephens  v.  Dudbridge  Iromuorks  Co.,  [1904]  2  K.  B._225,  C.  A.  ;  decided 
under  the  Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c.  37). 
(h)  Wise  V.  Wilson  (1845),  1  Car.  &  Kir.  662  ;  see  p.  70,  ante, 
{i)  R.  V.  Lord  (1848),  12  Q.  B.  757,  per  Lord  Denman,  C.  J.,  at  p.  765. 
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preclude  him  from  claiming  compensation  for  injury  (A;),  nor  contain     ^ect.  2. 
unusual  or  unnecessary  restrictions  (l).    But  it  may  contain  pro-  Particular 
visions  for  the  cessation  of  wages,  which  are  usual  in  contracts  Contracts, 
by  adults  in  respect  of  the  same  description  of  service,  or  are 
necessary  for  the  protection  of   the  master  under  the  existing 
-conditions  of  trade  (m),  and  also  provisions  for  the  infant  becoming 
a  member  of  an  insurance  society  (n). 

196.  If  an  infant  continues  to  serve  under  a  contract  of  service  Continuance 
after  he  has  attained  full  age,  it  will  be  assumed  that  he  has  entered  ^fte7^^^^ 
into  a  new  contract  on  similar  terms  (0),  and  an  injunction  will  be  attaining 
granted  to  restrain  him  from  a  breach  of  its  conditions  (jj).  full  age. 

Sub-Sect.  3. — Trade  Debts. 

197.  The  non-liability  of  an  infant  for  debts  extends  to  a  debt  Liability  for 
incurred  by  him  in  the  course  of  trading  (q),  unless  he  obtains  credit 

for  it  by  a  fraudulent  misrepresentation  as  to  his  age(r) ;  but  the 
fact  of  his  trading  is  not  in  itself  a  representation  by  him  that  he 
is  of  age  (s).  In  the  absence  of  such  fraudulent  misrepresentation 
he  cannot  be  made  bankrupt  in  respect  of  trade  debts  (t).  On  the 
other  hand,  he  can  enforce  a  trading  contract  made  with  him  by  an 
adult  party  {a). 

Sub-Sect.  4. — LiahiUty  luliere  Infant  and  Adult  are  Joint  Contractors. 

198.  Where  an  adult  and  an  infant  enter  jointly  into  a  contract  Liability  of 
which  does  not  bind  the  infant,  the  adult  is  not  bound  by  it,  if  it  co-contractor. 

{h)  Flower  v.  London  and  North  Western  Rail.  Co.,  [1894]  2  Q.  B.  65,  C.  A. 

(Z)  Leng  {Sir  W.  C.)  &  Co.,  Ltd.  v.  Andreius,  [1909]  1  Ch.  763,  C.  A.,  per 
Cozens-Haedy,  M.E.,  at  p.  769.  Such  restrictions  do  not  invalidate  the  rest 
of  the  contract  if  they  are  severable  from  it  (BromJey  v.  Smith,  [1909]  2  K.  B. 
235). 

(m)  Leslie  v.  Fitzpatrick  (1877),  3  Q.  B.  D.  229. 

{n)  Clements  v.  London  and  North  Western  Rail.  Co.,  [1894]  2  Q.  B.  482, 
0.  A. 

(0)  Cornwall  v.  Hawkins  (1872),  41  L.  J.  (cH.)  435.  See  also  Walton  v. 
Everington  (1885),  1  T.  L.  E.  396;  Capes  y.  Hutton  (1826),  2  Euss.  357.  As  to 
the  liability  of  an  infant  master  continuing  employment  after  attaining  full 
age,  see  Thomas  y.  Waldo  (1858),  1  F.  &  F.  173;  Brown  v.  Harper  (1893),  68 
L.  T.  488. 

{p)  Fellows  V.  Wood  (1888),  59  L.  T.  513  ;  Evans  v.  Ware,  [1892]  3  Ch.  502, 
pi^r  North,  J.,  at  p.  505.  Whether  such  an  injunction  would  be  granted  during 
infancy  has  not  been  decided  {Be  Francesco  v.  Barnum  (1889),  43  Ch.  D.  165, 
where  Chitty,  J.,  at  p.  174,  said  that  he  was  satisfied  that  in  the  case  of  Fellows 
V.  Wood,  supra,  it  had  been  granted  after  the  infant  had  attained  full  age,  but 
that  at  the  same  time  a  contract  of  service  did  not  necessarily  stand  in  this 
respect  on  the  same  footing  as  a  contract  of  apprenticeship,  under  which  such 
an  injunction  would  not  be  granted) ;  see  Gadd  v.  Thompson,  [1911]  1  K  B. 
304,  and  pp.  70,  72,  ante. 

(q)  Whittinqham  v.  Hill  (1618),  Cro.  Jac.  494  ;  Jlliyiuall  v.  Champion  (1737), 
2  Stra.  1083;"  Llitchcock  v.  Tyson  (1786),  2  Esp.  481,  n.  (a);  BilkY.  Ktighley 
(1796),  2  Esp.  480  ;  Thornton  v.  Hlingworth  (1824),  2  B.  &  C.  824  ;  Re  Jones,  Ex 
parte  Jones  (1881),  18  Ch.  109,  C.  A.,  per  Lush,  L.J.,  at  p.  124. 

{r)  See  p.  66,  ante. 

(s)  Re  Jones,  Ex  parte  Jones,  supra,  per  Jessel,  M.E.,  at  p.  121  ;  see  Weaver 
V.  Stokes  (1836),  1  M.  &  W.  203. 

(t)  Re  Jones,  Ex  parte  Jones,  supra  ;  and  see  pp.  54,  55,  ante, 
(a)  See  p.  67,  ante. 
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can  only  be  performed  by  them  jointly  (b).  If  it  can  be  performed 
by  the  adult  without  the  infant,  then,  whether  it  is  absolutely  void 
or  only  voidable  as  regards  the  latter,  the  adult  is  liable  under 
it  (c).  But  in  the  case  of  a  contract  which  is  only  voidable  on  the 
part  of  the  infant,  the  joint  contractor  can  be  sued  alone  only  on 
proof  that  the  infant  has  avoided  the  contract  {d). 

Where  specific  performance  of  a  contract  cannot  be  ordered 
against  an  infant,  it  will  not  be  ordered  against  an  adult  co- 
contractor  with  him  (e) ;  but  where  a  bill  of  exchange  is  drawn  or 
indorsed  by  an  infant,  the  holder  of  the  bill  is  entitled  to  receive 
payment  thereof,  and  to  enforce  it  against  any  other  party  thereto  (/). 


Part  IV.— Torts. 

General  199.  An  infant  above  the  age  of  seven  years  (g)  is  not  protected 

for^tort^  from  the  consequences  of  his  own  fraud  (h),  and  is  generally  liable 
or  or  s.  ^  ^^^^^  committed  by  him,  which  is  not  directly  founded  upon  a 

contract  on  which  he  cannot  be  sued  {i). 
Particular         An  infant  can  accordingly  be  sued  for  the  return  of  money 
torts.  which  he  has  embezzled  (k),  for  trespass  (I),  for  detinue  (m),  and  for 

slander  (n),  for  fraudulently  passing  off  spurious  goods  as  being  of 


(h)  Gill  V.  Busselh  (1674),  Freem.  (k.  b.)  62,  63,  139. 

(c)  Salmon  v.  Smith  (1669),  1  Wms.  Saund.  202,  207  a,  207  b,  n.  (1);  Gill  v. 
Russells,  supra;  Chandler'  v.  Farkes  (1800),  3  Esp.  76  ;  Jaffray  v.  Frebain  (1803), 
5  Esp.  47;  Haio  v.  Ogle  (1811),  4  Taunt.  10;  Burgess  v.  Merrill  (1812),  4 
Taunt.  468  ;  Qilloiu  v.  Lillie  (1835),  1  Bing.  (n.  c.)  695  ;  Boyle  v.  Webster  (1852), 
17  Q.  B.  950. 

(d)  Gihhs  V.  Merrill  (1810),  3  Taunt.  307,  per  Lord  Mansfield,  C.J.,  at 
p.  313. 

(e)  Lumley  v.  Ravenscroft,  [1895]  1  Q.  B.  683,  0.  A. 

(/)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  22  (2)  ;  see  title 
Bills  of  Exchange,  Peomissoiiy  Notes  and  Negotiable  Instruments, 
Vol.  11,  p.  490. 

iq)  Bac.  Abr.,  tit.  Infancy  and  Age  (A.),  (H.),  7tli  ed.,  pp.  341,  351  et  seq. 

(h)  Watts  V.  Crestuell  (1714),  9  Vin.  Abr.,  tit.  Enfant,  p.  415;  Clere  v.  Bedford 
{Earl)  (1 723),  cited  9  Mod.  Eep.  38,  and  in  13  Vin.  Abr.,  tit.  Eraud,  (Q.),  p.  536  ; 
Evroy  v.  Nicholas  (1733),  2  Eq.  Cas.  Abr.  488,  489;  S.  Q,.,  sub  nom.  Esron  y. 
Nicholas,  1  DeGr.  &  Sm.  118  ;  Teynham  [Lord)  v.  Wehb  (1751),  2  Ves.  Sen.  197, 
jper  Lord  Hardwicke,  L.C,  at  p.  212;  Buckinghamshire  {Earl)  v.  Drury  (1761), 
2  Eden,  60,  H.  Jj.,  pe)^  Lord  Mansfield,  at  p.  72  ;  Clarke  v.  Cobley  (1789),  2 
Cox,  Eq.  Cas.  173,  174;  Cory  v.  Oertcken  (1816),  2  Madd.  40;  see  also  p.  66, 
ante ;  and  as  to  criminal  acts  of  infants,  see  pp.  176  et  seq.,p>ost ;  and  title  Criminal 
Law  and  Procedure,  Vol.  IX.,  p.  239. 

{i)  Bac.  Abr.,  tit.  Infancy  and  Age,  (H.),  7tli  ed.,  p.  354  ;  Bristou;  v.  East- 
man (1794),  1  Esp.  172,  ^jer  Lord  Ken  yon,  C.J.,  at  p.  173.  As  to  the  classifi- 
cation and  definition  of  torts,  see  generally,  title  Tort  ;  and  as  to  negligence 
and  contributory  negligence  on  the  part  of  infants,  see  title  Negligence. 

(/i)  Bristoiv  Y.  Eastman,  supra;  Re  Seager,  Seeley  v.  Briggs  (1889),  60  L.  T. 
665. 

{I)  Bac.  Abr.,  tit.  Infancy  and  Age  (II.),  7th  ed.,  p.  353 ;  Johnson  v.  Pye  (1665), 
1  Sid.  258. 

{m)  Mills  V.  Graham  (1804),  1  Bos.  &  P.  (n.  r.)  140 ;  Burton  v.  Levey  (1891), 
7  T.  L.  E.  248. 

(?/)  Defries  y.  Davies  (1835),  1  Scott,  594. 
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the  plaintiff's  manufacture  (o),  and  for  representing  his  business  as  p^^t  iv. 
being  connected  with  the  plaintiff's  business  (  79).  Torts. 

An  infant  is  not  liable  for  a  tort  which  is  founded  on  a  Tortlounde( 
contract  on  which  he  cannot  be  sued  (q),  as  in  the  case  of  the  on  contract, 
warranty  of  a  horse  (a) ;  but  he  is  liable  for  a  tort  committed  in 
excess  of  the  terms  of  a  contract  (h). 

An  infant  may  be  a  bailee,  and  is  therefore  liable  for  the  conse- 
quences of  fraudulent  conversion  to  his  own  use  of  goods  received 
by  him  in  that  capacity  (c). 


Part  V. — Property. 

Sect.  1. — Acquisition. 
Sub-Sect.  1. — 171  General. 

200.  The  acquisition  of  property  being  generally  beneficial  (d),  Acquisition 
an  infant  can  take  property,  both  real  and  personal,  in  any  manner  property, 
whatever  (g),  either  by  descent  (/),  intestacy  (^)  or  will  (It),  or  by 
purchase  or  gift  or  other  assurance  inter  vivos  (i),  except  where  it  is 
necessarily  to  his  prejudice  to  do  so  (j).  In  the  case  of  real  property 
taken  by  descent,  the  exception  as  to  prejudicial  property  does  not 
apply,  since  a  person  cannot  disclaim  property  which  descends  to  Disclaimer, 
him  as  heir  (k).    In  the  case  of  onerous  property  taken  under  an 
intestacy  or  a  will,  the  court  will,  upon  application,  disclaim  on 


(0)  Olmhh  V.  Griffiths  (1865),  35  Beav.  127. 
(p)  Woolfy.  Wool/,  [1899]  1  Ch.  343. 

(5)  Manhy  v.  Scott  {1663),  1  Sid.  109,  129,  Ex.  Ch. ;  Jennings  v.  Bimdall  {1199), 
8  Term  Eep.  335,  per  Lord  Kenyon,  C.J.,  at  p.  336.  A  plaintiff  cannot  con- 
vert an  action  founded  on  contract  into  an  action  for  tort  so  as  to  charge  an 
hiiaint  {Jennings  Y.  Rundall,  supra ;  Green  v.  Greenhank  (1816),  2  Marsh.  485; 
Burnard  v.  Haggis  (1863),  14  0.  B.  (n.  s.)  45,  per  Byles,  J.  at  pp.  53,  54). 

{a)  Htnulett  v.  Hasiuell  (1814),  4  Camp.  118  ;  Green  v.  Greenhank,  supra. 

(h)  Burnard  v.  Haggis,  supra;  Walley  v.  Holt  (1876),  35  L.  T.  631. 

(c)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  3 ;  R.  v.  McDonald  (1885),  15 
Q.  B.  D.  323,  C.  C.  E.»;  and  see  title  Orimin-al  Law  and  Procedtjiie,  Vol.  IX., 
pp.  240,  631. 

{d)  Co.  Litt.  2  b  ;  Bac.  Abr.,  tit.  Infancy  and  Age  (F.),  7th  ed.,  p.  347. 

(e)  Bac.  Abr.,  tit.  Infancy  and  Age  (F.),  7th  ed.,  p.  347. 

(/)  I  hid.  As  to  descent  of  real  estate,  see  title  Descent  and  Disteibu- 
TION,  Yol.  XL,  pp.  7  et  seq. 

(g)  As  to  distribution  of  personal  estate,  see  ihid.,  pp.  16  e^  seq. 

{h)  A  gift  may  be  made  by  will  to  an  infant  en  ventre  sa  mere  {Burdet  v.  Hope- 
good  {111%),  IP.  Wms.  486;  Be  Salaman,  Be  Bass  v.  Sonnenthal,  [1908]  1  Ch. 
4,  C.  A.),  or  to  an  unborn  child  if  born  within  the  time  permitted  by  the  law 
against  perpetuities  {Mogg  v.  Mogg  (1815),  1  Mer.  654,  664). 

(/)  Bac.  Abr.,  tit.  Infancy  and  Age  (F.),  7th  ed.,  p.  347;  O'Shanassg  v. 
Joachim  (1876),  1  App.  Cas.  82,  P.  C.  ;  and  see  title  Gifts,  Yol.  XV.,  p.  405, 
and  pp.  76  et  seq.,  post.  An  infant  may  buy  jewellery  and  plate  if  he  has  money 
to  pay  for  them  {Ryder  v.  Womhwell  (1868),  L.  K.  4  Exch.  32,  39,  Ex.  Ch.).  Ab 
to  the  power  of  an  infant  to  avoid  the  transaction  on  attaining  full  age,  see 
p.  76,  post. 

(./)  1  Eoll.  Abr.,  tit.  Enfants  (B.),  p.  728  ;  Keane  v.  Boycott  (1795),  2  Hy.  Bl. 
512,  per  Eyre,  C.J.,  at  p.  515. 

{k)  Co.  Litt.  191  a,  Butler's  note  (1),  vi.  3. 
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Infants  and  Children. 


Sect.  1.  behalf  of  the  infant  in  the  same  manner  as  an  adult  could 
Acquisition,  disclaim  (l). 

Leffac~~to  capacity  of  an  infant  to  take  a  legacy  does  not  enable  him  to 

infant.  give  a  valid  receipt  for  it  (m),  and  the  executor  is  not  discharged  by 

paying  it  to  the  father  (n)  or  any  person  other  than  his  guardian  (o) 
on  his  behalf,  unless  the  will  expressly  or  by  implication  authorises 
such  payment  In  the  absence  of  such  authority  the  executor 
can  only  obtain  a  complete  discharge  for  the  legacy  during  the 
infancy  of  the  legatee  by  paying  it  into  court  (g). 

201.  A  purchase  of  property  (r),  or  the  acceptance  of  a  gift  of 
property,  by  an  infant  is  voidable  by  him  either  by  himself  during 
infancy  (a)  or  upon  attaining  full  age,  or  by  his  successors  in  title 
if  he  dies  without  having  confirmed  it  (h) ;  but  in  the  meantime  the 
property  is  vested  in  him  (c).  If  he  avoids  it  after  attaining  full 
age,  the  purchase  or  gift  is  void  ah  initio,  and  the  property  revests 
in  the  vendor  or  donor  {d). 

{I)  Croxon  v.  Lever  (1863),  12  W.  E.  237  ;  Bennett  v.  Harfoot  (1871),  19 
W.  E.  428;  Wolverhampton  and  Staffordshire  Banking  Co.  v.  George  {1883),  24 
Oh.  D.  707. 

(m)  Philips  V.  Paget  (1740),  2  Atk.  80;  Lediuard  v.  Hassells  (1856),  2  K.  &  J. 
370.  But  wliere"a  legacy  is  directed  to  be  paid  to  the  legatee  at  an  earlier  age 
than  twenty-one,  the  court  will  authorise  the  payment  {Re  Deneker,  Peters  v. 
Bancherean,  [1895]  W.  N.  28).  As  to  an  infant  domiciled  abroad,  see  title 
Executors  and  Administeatoes,  Vol.  XIV.,  p.  272. 

{71)  Dagley  v.  Tolferry  (1715),  1  P.  Wms.  285  ;  see  Rotheram  v.  Fanshaw 
(1748),  3  Atk.  628,  per  Lord  Hardwicke,  L.C,  at  p.  629  ;  Cooper  v.  Thornton 
(1790),  3  Bro.  C.  0.  96,  186.  But  a  small  legacy  to  an  infant  has  been  ordered 
to  be  paid  to  her  father  to  enable  both  of  them  to  emigrate  ( Walsh  v.  Walsh 
(1852),  1  Drew.  64).  A  legacy  given  to  a  parent  for  himself  and  his  child  may 
be  paid  to  the  parent  ( Coo^^er  V.  Thornton,  supra  ;  Eohinson  v.  Tickell  (1803),  8 
Ves.  142) ;  and  see  p.  118,  post. 

(0)  Dohhs  V.  Brain,  [1892]  2  Q.  B.  207.  A  good  receipt  can  be  given  by  his 
guardian  for  the  capital  {M'CreightY.  M'Creight  (1849),  13  I.  Eq.  E.  314)  or  the 
income  of  an  infant's  legacy  {Re  Long,  Lovegrove  v.  Long,  [1901]  W.  N.  166). 
Compare  Re  Cressiuell  (1882),  30  W.  E.  244). 

{p)  Coopers.  Thornton,  supra;  Robinson  v.  Tichell,  supra;  and  compare  Re 
Parton,  Parton  v.  Parton  (1911),  131  L.  T.  Jo.  106.  As  to  the  case  of  a  father 
entitled  by  the  lex  loci  domicilii  to  receive  a  legacy,  see  note  (a),  p.  118,  ^os^; 
and  title  Executors  and  Administrators,  Vol.  XIV.,  p.  272. 

{q)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  42;  Re  Salaman,  De  Pass  v. 
Sonnenthal,  [1907]  2  Ch.  46.  As  to  setting  aside  a  fund  to  answer  a  legacy  to 
an  infant,  see  Rimell  v.  Simpson  (1848),  18  L.  J.  (CH.)  55;  Re  Hall,  Foster  v. 
Metcalfe,  [1903]  2  Ch.  226,  233,  C.  A.;  Re  Salaman,  Be  Pass  v.  Sonnenthal, 
supra ;  and  title  Executors  and  Administrators,  Vol.  XIV.,  p.  272 ;  and  com- 
pare Elliott  V.  Elliott  {1885),  54  L.  J.  (cH.)  1142,  where  in  a  partition  action  small 
sums  were  paid  into  the  Post  Office  Savings  Bank  to  the  account  of  an  infant. 

(r)  As  to  copyhold  property,  see  pp.  96,  97,  post ;  and  as  to  leasehold 
property,  see  pp.  97     seq.,  post. 

(a)  Co.  Litt.  380  a,  b ;  Neiury  and  Enniskillen  Rail.  Co.  v.  Coomle  (1849),  3 
Exch.  565  ;  and  see  title  Gifts,  Vol.  XV.,  p.  405. 

{b)  Co.  Litt.  2  b;  1  Bl.  Com.  466  ;  2  Bl.  Com.  291,  292  ;  North  Western  Rail. 
Co.  V.  M' Michael,  Birkenhead,  La7icashire  and  Cheshire  Junction  Rail.  Co.  v. 
Pitcher  (1850),  5  Exch.  114,  123  ;  Thurstan  v.  Nottingham  Permanent  Benefit 
Building  Society,  [1902]  1  Ch.  1,  C.  A. ;  affirmed,  [1903]  A.  C.  6. 

(c)  Com.  Dig.,  tit.  Enfant  (B.  1) ;  Ketsey's  Case  (1613),  Cro.  Jac.  320  5  Thompson 
V.  Leach  (1690),  2  Vent.  198,  203. 

{d)  Shep.  Touch.,  7th  ed.,  285  ;  Preston,  Treatise  on  Conveyancing,  Vol.  II., 
p.  226;  Butler  and  Bakers  Case  (1591),  3  Co.  Eep.  25  a;  Thompson  v.  Leach, 
supra;  Mallott  v.  Wilson,  [1903]  2  Ch,  494,  501. 
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202.  If  an  infant  is  party  to  an  exchange  of  lands,  and,  after     ^ect.  i. 
coming  of  age,  continues  in  possession  of  the  land  given  to  him  in  Acquisition, 
exchange,  he  is  bound  by  the  transaction  (e).     Similarly,  he  is  partition  or 
bound  by  a  partition,  though  unfair  to  himself,  if  he  acquiesces  in  it  exchange, 
after  coming  of  age  {f). 

203.  An  infant  takes  property  subject  to  all  its  burdens,  such 
as  a  mortgage  (g),  a  lien  (A),  a  lease  (i),  a  contract  for  sale  by  his 
predecessor  in  title  (k),  a  fine  payable  on  admission  to  a  copyhold  (l), 
or  the  liability  to  repair  a  bridge  or  highway  (m) ;  and  he  is  bound 
by  all  the  conditions  attached  to  the  property  {n),  whether  prece- 
dent (o),  or  subsequent  (p),  except  a  subsequent  condition  which  is 
inapplicable  to  an  infant,  or  cannot  be  performed  by  him  (g). 

Sub-Sect.  2.—%  Gift. 

204.  Where  property  is  given  to  an  infant,  it  vests  in  the  infant  Gifts  to 
immediately  upon  the  gift  being  completed  (r) ;  and  a  gift  to  an  ^^^^^^s- 
infant  inter  vivos  cannot  afterwards  be  revoked  (s).    If  a  gift,  either 
inter  vivos  or  by  testamentary  disposition,  is  made  to  an  infant  for 
a  particular  purpose,  the  gift  is  effectual,  irrespective  of  the  pur- 
pose, and  notwithstanding  its  failure  (t).    There  is  a  presumption  in 

(e)  Co.  Litt.  51  b ;  Bac.  Abr.,  tit.  Infancy  and  Age  (I.),  8 ;  Cecil  v.  Salisbury 
{Earl)  (1691),  2  Vern.  224,  225. 
(/)  Co.  Litt.  171  a,  b. 

((/)  Tracey  v.  Lawrence  (1854),  2  Drew.  403. 

(h)  Thurstan  v.  Nottingham  Fermanent  Benefit  Building  Society,  [1902]  1  Ch.  1, 
C.  A. 

{%)  Com.  Dig.,  tit.  Enfant  (B.  1) ;  Maddon  d.  Baler  y.  White  (1787),  2  Term  Eep. 
159;  Kelly  v.  Goote  (1856),  5  I.  C.  L.  E.  469.  But  he  is  not  liable  to  pay  rent 
higher  than  the  profits  he  receives  {Re  Fair,  a  Minor  (1850),  13  I.  Eq.  E.  278). 
As  to  leases  to  infants,  see  p.  97,  post. 

{k)  Bullock  V.  Bullock  (1820),  1  Jac.  &  W.  603. 

(I)  Evelyn  v.  Ghichester  (1765),  3  Burr.  1717,  1719. 

(m)  2  Co.  Inst.  703  ;  Bac.  Abr.,  tit.  Infancy  and  Age  (G.),  7th  ed.,  p.  349; 
Fi.  V.  Sutton  (1835),  3  Ad.  &  El.  597,  612. 

{n)  Bac.  Abr.  tit.  Infancy  and  Age  (G.),  7th  ed.,  p.  350.  As  to  copyhold  land, 
see  pp.  96,  97,  2'>ost,  and  as  to  leasehold  property,  see  pp.  97  et  seq.,  jjost. 

(o)  Co.  Litt.  246  b  ;  Gundry  v.  Baynard  (1705),  2  Yern.  479  ;  Scot  v.  Haughton 
(1706),  2  Yern.  560;  Gripn  v.  Griffin  (1804),  1  Sch.  &  Lef.  352;  Gardiner  y. 
Slater  {l%6%),  25  Beav.  509;  Re  Brown's  Will,  ReBroiurCs  Settlement  (1881),  18 
Ch.  D.  61,  C.  A. ;  Bevan  v.  Mahon-Hagan  (1893),  31  L.  E.  Ir.  342,  C.  A. 

{p)  Co.  Litt.  380  b. ;  Gary  v.  Bertie  (1697),  2  Yern.  333,  342,  343  ;  Hearle  v. 
Greenhcmk  (1749),  1  Yes.  Sen.  298,  2^er  Lord  Harbwicke,  L.C.,  at  p.  304.  But 
where  the  condition  is  for  payment  out  of  the  rent,  of  which  he  does  not  get 
IDOssession  till  of  full  age,  he  is  not  bound  till  he  gets  possession  {Slade  v. 
Tompson  (1615),  3  Bulst.  58). 

{q)  Such  as  a  condition  of  residence  {Parry  v.  Roberts  (1871),  19  W.  E.  1000  ; 
Partridge  v.  Partridge,  [1894]  1  Ch.  351)  or  of  forfeiture  in  case  of  refusal  or 
neglect  to  take  name  or  arms  {Re  Ediuards,  Lloyd  v.  Boyes,  [1910]  1  Ch.  541). 
In  the  last  case  the  condition  was  not  precedent  as  in  Bevan  v.  Mahon-Hagan, 
supra,  and  an  infant  was  held  to  be  incapable  of  refusal  or  neglect. 

(r)  Hunter  v.  Westbrook  (1827),  2  C.  &  P.  578;  see  title  Gifts,  Yol.  XY., 
pp.  397  et  seq.,  418. 

{s)  Smith  V.  Smith  (1836),  7  C.  &  P.  401  ;  Andrew  v.  Andrew  (1874),  22  W.  E. 
684. 

{t)  Barloiu  v.  Grant  (1684),  1  Yern.  255  ;  Nevill  v.  Nevill  (1702),  2  Yern.  431  ; 
Barton  v.  Cooke  (1800),  5  Yes.  461,  per  Arden,  M.E.,  at  p.  463;  Lewes  v.  Lewes 
(1848),  16  Sim.  266;  NoelY.  Jones  (1848),  16  Sim.  309;  and  see  title  Gifts, 
Yol.  XY.,  p.  426. 
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Infants  and  Children. 


Sect.  1.     favour  of  the  validity  of  a  gift  by  a  parent  or  grandparent  to  a 
Acquisition,  child  {a\  if  it  is  complete  {h).    The  question  whether  a  gift  by  a 
father  to  an  infant  child  is  or  is  not  an  advancement  within  the 
meaning  of  the  Statute  of  Distribution  (c),  depends  on  whether  it  is 
of  a  considerable  or  of  a  small  amount  {d). 

Appointment  205.  An  appointment  of  property  to  an  infant  child  may  be 
whfn  v^Sd  ^^^-^^^  ^  power  of  appointment  to  or  among  children,  if  it  is  not 

precluded  by  the  terms  of  the  power  and  is  made  in  good  faith  (e). 
But  if  it  is  made  for  a  corrupt  purpose,  as,  for  instance,  to  an  infant 
child  in  bad  health,  with  a  view  to  the  appointor  taking  the  appointed 
property  upon  his  death  as  his  next  of  kin,  it  is  void  (/). 


Sect.  2. — Alienation. 
Sub-Sect.  1. — In  Oeneral. 
Alienation        ^  206.  An  infant  can  dispose  of  property  by  sale,  demise,  or 
voidable.^  ^^^^  manner  as  an  adult,  except  where  the  alienation 

of  the  property  is  clearly  prejudicial  to  his  interests  {li).  But 
except  in  the  case  of  a  valid  sale  of  gavelkind  land  (i),  or  in  the  case 
of  alienation  of  property  pursuant  to  or  in  performance  of  a  contract 
which  is  in  law  binding  upon  him  (/c) ,  or  in  the  case  of  a  marriage 
settlement  made  under  the  Infant  Settlements  Act,  1855  (/),  he 
cannot  make  a  finally  effectual  disposition  of  property  by  deed  {in) ; 


(a)  Garrett  v.  Wilkinson  (1848),  2  De  Gr.  &  Sm.  2-14,  per  Knight  Bruce,  V.-C, 
at  p.  246;  Beanland  v.  Bradley  (1854),  2  Sm.  &  G.  339,  _per  Stuaet,  Y.-C,  at 
p.  343. 

(6)  Mayy.  Maij  (1863),  33  Beav.  81,  per  Eomilly,  M.E.,  at  p.  87;  Jones  v. 
Loch  (1865),  1  Ch.  App.  25;  and  see,  further,  title  Gifts,  Vol.  XY.,  pp.  414 
et  seq. 

(c)  22  &  23  Car.  2,  c.  10 ;  see  s.  3. 

{d)  Morris  v.  Burroughs  (1738),  1  Atk.  399,  403;  Elliot  y.  Collier  (1747),  1 
Yes.  Sen.  15,  16,  17 ;  and  see  generally,  title  Descent  and  Disteibution, 
Yol.  XI.,  p.  20. 

(e)  Hentij  v.  Wrey  (1882),  21  Ch.  D.  332,  C.  A.  ;  Re  De  Hogliton,  De  Hogliton 
V.  De  Hoghton,  [1896]  2  Ch.  385,  396. 

(/)  HincJmihroke  (Lord)  v.  Seymour  (1784),  1  Bro.  C.  C.  395,  referred  to  as 
Lord  Sandwich's  Case  in  McQueen  v.  Farquhar  (1805),  11  Yes.  467,  479,  and  in 
Keily  v.  Keily  (1843),  4  Dr.  &  War.  38,  55  ;  Wellesley  {LadiJ)  v.  Mornington  {Earl) 
(1855),  2  K.  &  J.  143 ;  and  see  title  Powers. 

{g)  As  to  gifts  by  an  infant,  see  title  Gifts,  Yol.  XY.,  pp.  402  et  seq.  As 
to  gifts  void  for  undue  influence,  see  title  Fraudulent  and  Yoidable 
Conveyances,  Yol.  XY.,  pp.  77  etseq.  As  to  unconscionable  bargains,  see  titles 
Equity,  Yol.  XIII.,  p.  20;  Money  and  Money-Lending ;  and  compare  title 
Contract,  Yol.  YII. ,  pp.  358  et  seq. 

{h)  Harvey  v.  Ashley  (1748),  3  Atk.  607,  i^er  Lord  Hardwicke,  L.C.,  at  p.  610. 

(^)  See  pp.  80,  81,  post. 

(k)  See  pp.  64,  67  et  seq.,  ante. 

[l)  18  &  19  Yict.  c.  43  ;  see  pp.  103  et  seq.,  post. 

(m)  Co.  Litt.  171  b ;  2  Bl.  Com.  291,  292  ;  Bac.  Abr.,  tit.  Infancy  and  Age  (I.)  3, 
7th  ed.,  pp.  360  et  seq.;  Com.  Dig.,  tit.  Enfant  (C.  2)  ;  Paget  v.  Paget  (1882), 
11  L.  B.  Ir.  26,  C.  A.,  per  Law,  L.C.,  at  p.  28.  An  agreement,  however,  in  the 
marriage  settlement  of  an  infant  for  the  settlement  of  her  present  and  after- 
acquired  property  may  sever  her  joint  tenancy  in  property  coming  within  the 
agreement,  the  settlement  being  taken  to  be  for  her  benefit  {Burnaby  v.  Equitable 
Jieversionary  Interest  Society  (1885),  28  Ch.  D.  416).  As  to  surrenders  of  copyhold 
property,  see  p.  97,  post;  and  as  to  the  granting  of  leases,  see  pp.  97  et  seq.,  post. 
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since  the  disposition  is  voidable  by  him  when  he  comes  of  age  {n),  or     Sect.  2. 
by  his  successors  in  title,  if  it  is  not  confirmed  by  him  when  he  Alienation, 
attains  full  age  or  if  he  dies  before  attaining  full  age  (0).  A 
deed  made  by  an  infant  which  does  not  take  effect  by  delivery  of 
his  hand,  as,  for  instance,  a  power  of  attorney  (^),  or  which  is  not 
for  his  benefit  (q),  is  void. 

207.  Apart  from  statutory  authority  (r) ,  the  real  estate  of  an  Real  estate, 
infant  cannot  be  bound  by  contract,  nor  settled  or  alienated  by  his 
parent  or  guardian  (s)  or  by  the  Chancery  Division  of  the  High 
Court  (t)  under  its  general  powers  in  reference  to  infants  {it),  even  Powers  of 
when  it  is  for  the  benefit  of  the  infant  (^p),  unless  it  is  a  case  of  the  High 
salvage  (a).     The  court  has,  however,  assumed  to  deal  with  the 
interests  of  an  infant  in  personal  estate  when  it  would  be  for  his 
benefit  (h). 


As  to  wills  of  infants,  see  p.  49,  ante,  and  p.  104,  |Josl    As  to  church  patronage, 
see  p.  101,  2^ost.    As  to  dispositions  for  payment  of  debts,  see  pp.  81,  82,  post, 
(n)  Co.  Litt.  171  b;  Perkins,  Profitable  Book,  ch.  i.,  s.  12  ;  Zouch  d.  Abbot 

and  Ballet  v.  Parsons  (1762),  3  Burr.  1794,  1801  et  seq. ;  v.  Handcock  (1810), 

17  Ves.  383;  Paget  v.  Paget  (1882),  11  L.  E.  Ir.  26,  0.  A,  jjer  Law,  L.C.,  at 
p.  28  ;  Burnaby  v.  Equitable  Reversionary  Interest  Society  (1885),  28  Ch.  D.  416, 
])er  Pearson,  j.,  at  p.  424.  An  infant  can  avoid  his  disposition  during  infancy, 
but  until  he  attains  full  age  such,  avoidance  is  as  voidable  as  the  disposition 
itself,  and  cannot  therefore  be  final  (Littleton's  Tenures,  s.  258  ;  Co.  Litt.  171  b, 
380  b;  Bac.  Abr.,  tit.  Infancy  and  Age  (L)  7,  7th  ed.,  p.  374  ;  Slator  v.  Trimble 
(1861),  14  L  C.  L.  K.  342).  For  forms  of  repudiation  and  confirmation  of  a 
conveyance  or  lease,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI., 
I)p.  557,  558.  For  form  of  conveyance  by  tenants  in  common,  one  being  an 
infant,  and  part  of  the  purchase-money  being  paid  to  a  trustee,  see  ibid.,  p.  559. 
For  form  of  condition  of  sale  where  one  vendor  is  an  infant,  see  ibid.,  Vol.  XL, 
pp.  200,  416. 

(0)  Whittimjham's  Case  (1603),  8  Co.  Eep.  42  b;  Perkins,  Profitable  Book, 
ch.  i.,  s.  12  ;  Zouch  d.  Abbot  and  Hallet  v.  Parsons,  supra  ;  Lecky  v.  Knox  (1809), 

1  Ball  &  B.  210;    v.  Handcock,  supra;  Allen  v.  Allen  (1842),  2  Dr.  &  War. 

307,  338  et  seo^.  ;  Burnaby  v.  Equitable  Reversionary  Interest  Society,  supra.  As 
to  the  transfer  by  an  infant  of  shares  in  a  joint  stock  company,  see  also  p.  61, 
ante. 

[p)  See  p.  48,  ante, 
{q)  Ibid. 

[r)  As  to  statutory  powers  of  selling  and  letting  an  infant's  land,  see  pp.  81 
et  seq.,  94,  95,  100,  2^ost,  and  as  to  settling  his  property,  see  pp.  101  et  seq.,  post. 

{s)  Eield  V.  Moore,  Field  v.  Broiun  (1855),'  7  De  G.  M.  &  G.  691,  C.  A.,  per 
Turner,  L.J.,  at  p.  709. 

it)  Taylor  v.  Philips  (1750),  2  Ves.  Sen.  23;  Simson  v.  Jones  (1831),  2 
Russ.  &  M.  365,  _^9er  Leach,  M.E.,  at  pp.  376,  377  ;  Calvert  v.  Godfrey  (1843),  6 
Beav.  97 ;  Field  v.  Moore,  Field  v.  Broiun,  supjra,  at  pp.  709  et  seq.  ;  Daly  v. 
Daly  (1845),  2  Jo.  &  Lat.  152,  per  SuGDEN,  L.C.,  at  p.  758  ;  Re  Staines,  Staines 
V.  Staines  (1886),  33  Ch.  D.  172. 

(u)  See  p.  47,  ante,  and  pp.  125,  146  et  seq.,  post. 

{x)  Calvert  v.  Godfrey,  supra;  Re  Staines,  Staines  v.  Staines,  supra,  j^er  North, 
J.,  at  p.  173  ;  Re  Swanston  {an  Infant)  (1887),  31  Sol.  Jo.  427,  C.  A.  ;  Re  Hurst, 
Hurst  V.  Hurst  (1891),  29  L.  E.  Ir.  219  ;  Re  De  Teissier's  Settled  Estates,  Re  De 
Teissier's  Trusts,  De  Teissier  v.  De  Teissier,  [1893]  1  Ch.  153. 

(a)  Re  Jackson,  Jackson  v.  Talbut  (1882),  21  Ch.  D.  786;  Re  Hurst,  Hurst  v. 
Hurst,  supra. 

{b)  Nunn  v.  Hancock  (1871),  6  Ch.  App.  850  ;  Re  Wells,  Boi/er  v.  Maclean, 
[1903]  1  Ch.  848  (not  following  Peto  v.  Gardner  (1843),  2  Y.  &  C.  Ch.  Cas.  312 ; 
and  Day  v.  Day  (1845),  9  Jur.  785).  Compare  the  cases  as  to  compromise,  p.  145, 
post. 
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Infants  and  Children. 


Sect.  2. 
Alienation. 

Election  of 
infant. 

Mortgage  is 
void. 

Alienation 
by  payment 
on  delivery. 


Waiver  of 
rights  by 
feme  covert. 


Feoffment  of 
gavelkind 
land  by 
infant  of 
fifteen  years. 


208.  The  doctrine  of  election  (c)  applies  to  infants  in  the  same 
way  as  to  adults  (f?)  ;  and  election  will  be  made  by  the  court  on 
behalf  of  the  infant  if,  on  inquiry,  it  is  found  to  be  for  his  benefit  (e). 

209.  A  mortgage  by  an  infant  is,  under  the  Infants  Belief  Act, 
1874  (/),  absolutely  void  {g). 

210.  Payment  of  money  by  an  infant  by  his  own  hand  on  delivery 
of  a  chattel  is  valid  and  effectual,  whether  it  is  for  valuable  con- 
sideration or  by  way  of  gift  (/t).  If  it  is  for  valuable  consideration, 
it  cannot  be  revoked  after  any  part  of  the  consideration  has  been 
enjoyed  by  the  infant  (i);  but  if  the  consideration  wholly  fails,  the 
infant  can  recover  back  any  money  paid  (A;).  An  infant  can  also 
recover  back  money  or  chattels  disposed  of  by  way  of  gift  (Z). 

An  infant  married  woman  has  not  been  permitted  to  waive  in 
favour  of  her  husband  her  rights  in  respect  of  money  in  court  {in)  or 
her  right  to  an  equity  to  a  settlement  {n), 

Sub-Sect.  2. — Gavelkind  Land. 

211.  An  infant  of  the  age  of  fifteen  years  who  is  seised  in  fee 
simple  in  possession  of  land  of  gavelkind  tenure  (o)  can  on  a  sale 
of  it  for  full  consideration,  but  not  otherwise  (a),  effectually  alienate 
it  by  feoffment  with  livery  of  seisin  made  by  him  in  person 


(c)  As  to  the  doctrine  of  election,  see  title  Equity,  Yol.  XIII.,  pp.  16  et  sec[. 
\d)  Bennett  v.  Houldsiuorth  (1877),  6  Ch.  D.  671. 

(e)  Simson  v.  Jones  (1831),  2  Euss.  &  M.  365, 374.  It  applies  equally  in  the  case 
of  real  estate  [Streatfield  v.  Streatfield  (1736),  Cas.  tenfip.  Talb.  176)  and  personal 
estate  [Hervey  v.  Deshouverie  (1735),  Cas.  temp.  Talb.  130) ;  and  see  Brown  v. 
Broiun  (1866),  L.  E.  2  Eq.  481. 

(/)  37  &  38  Vict.  c.  62 ;  see  ibid.,  s.  1 ;  and  pp.  48,  49,  63,  ante. 

{y)  Nottinyham  Permanent  Benefit  Building  Society  v.  Thurstan,  [1903]  A";  C.  6. 

(A)  Bac.  Abr.,  tit.  Infancy  and  Age  (I.),  7th  ed.,  p.  367  ;  Manby  v.  Scott  (1663), 
1  Mod.  Eep.  124,  Ex.  Ch.,  per  Hyde,  J.,  at  p.  137  ;  Buclanyhamshire  {Earl)  v. 
Drury  (1761),  2  Eden,  60,  H.  L.,  per  Lord  Mansfield,  at  p.  72;  Wilson  v. 
Kearse  (1800),  Peake,  Add.  Cas.  196 ;  Holmes  v.  Blogg  (1818),  8  Taunt.  508,  511; 
Re  Burroivs,  Ex  jmrte  Taylor  (1856),  8  De  G.  M.  &  G.  254,  C.  A.  As  to  gifts  by 
infants,  see  title  Gifts,  Vol.  XV.,  p.  402.  As  to  the  effect  of  a  cheque  or  bill  of 
exchange  drawn  by  an  infant,  see  titles  Bankers  and  Banking,  Vol.  I.,  p.  587  ; 
Bills  of  Exchange,  Peomissory  Notes,  and  Negotiable  Instruments, 
Vol.  II.,  p.  490. 

(^)  Bac.  Abr.,  tit.  Infancy  and  Age  (I.),  7th  ed.,  p.  367;  Holmes  v.  Blogg, 
supra  ;  Corpe  v.  Overton  (1883),  10  Bing.  252,  255  et  seq.;  North  Western  Bail.  Co. 
V.  M'Micliael,  Birkenhead,  Lancashire  and  Cheshire  Junction  Bail.  Co.  v.  Pilcher 
(1850),  5  Exch.  114,  128;  Be  Burrows,  Ex  parte  Taylor,  supra ;  Valentini  v. 
Canali  (1889),  24  Q.  B.  D.  166. 

(k)  Corpe  v.  Overton,  supra  ;  Everett  v.  Wilkins  (1874),  29  L.  T.  846  ;  Hamilton 
V.  Vaughan-Sherrin  Electrical  Engineering  Co.,  [1894]  3  Ch.  589. 

(/)  See  title  Gifts,  Vol.  XV.,  p.  402.  As  to  the  presumption  of  undue 
influence  in  case  of  gifts  to  parents  and  persons  in  a  fiduciary  position,  see  title 
Eeatjdulent  and  Voidable  Conveyances,  Vol.  XV.,  pp.  107  et  seq. 

(m)  StuhhsY.  Sargon  {1839),  2  Beav.  496;  Abraham  v.  Neiucombe  {1842),  12 
Sim.  566. 

{n)  Shipivay  v.  Ball  (1881),  16  Ch.  D.  376  ;  and  see  titles  Equity,  Vol.  XIIL, 
p.  70;  Husband  and  Wife,  Vol.  XVI.,  pp.  334  et  seq.,  341. 

(o)  As  to  gavelkind  land,  see  Co.  Litt.  140  a,  175  b;  1  Bl.  Com.  74,  75;  2 
Bl.  Com.  84,  85,  and  title  Eeal  Property  and  Chattels  Eeal. 

(a)  Be  Maskell  and  Goldfinch's  Contract,  [1895]  2  Ch.  525. 

{b)  2  Bl.  Com.  84  ;  Bac.  Abr.,  tit.  Gavelkind  (A.),  7th  ed.,  pp.  49,  50 ;  Eobinson, 
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The  feoffment  must  be  evidenced  by  a  charter  or  writing  signed  ^^ct.  2. 
by  the  infant  himself  (c),  and  the  livery  of  seisin  should  be  evidenced  Alienation, 
by  a  memorandum  indorsed  on  the  charter  or  writing  {d)  ;  and, 
since  the  infant  cannot  give  a  valid  receipt  for  the  purchase-money, 
this  memorandum  should  contain  an  attestation  of  the  payment 
thereof  (e).  But,  although  the  purchaser  may  safely  pay  it  to  the 
infant,  and  he  can  require  such  payment,  its  investment  in  his  own 
name,  or  in  the  names  of  trustees  for  him,  until  he  attains  full  age, 
is  a  preferable  course  (/). 

Sub-Sect.  3. — Sale  for  Special  Purposes. 

212.  Where,  in  an  action  instituted  for  the  payment  of  the  debts 
of  a  deceased  person,  the  land  of  an  infant  heir  or  devisee  is  decreed 
to  be  sold  for  the  purpose  of  satisfying  the  debts,  the  infant  may  be 
directed  and  compelled  to  convey  the  land  to  a  purchaser  (g).  If 
land  liable  to  satisfy  the  debts  has  been  devised  in  settlement,  and 
is  vested  in  a  person  for  life,  or  other  limited  interest,  or  is  vested, 
otherwise  than  by  devise,  in  the  heir  of  the  deceased  person,  subject 
to  an  executory  devise  over  in  favour  of  a  person  not  existing  or 
not  ascertained,  the  tenant  for  life  or  other  limited  interest,  or  the 
first  executory  devisee,  or  heir,  as  the  case  may  be,  may,  notwith- 
standing infancy,  be  directed  to  convey  the  fee  simple  of  or  other 
whole  interest  in  the  land  to  a  purchaser  (h).  In  either  case  the 
conveyance  by  an  infant  is  as  effectual  as  if  he  were  of  full  age  (i). 


Sale  for 
payment  of 
debts  of 
deceased 
persons. 


Customs  of  Gavelkind,  3rd  ed.,  pp.  248  et  seq.  ;  WhittingJiam'' s  Case  (1603),  8 
Co.  Eep.  42  b. 

(c)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  1.  But  it  need  not  be  by  deed  (Eeal 
Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  3).  For  form  of  charter  of  feoffment 
and  memorandum  of  liverv  of  seisin,  see  Encyclopsedia  of  Forms  and  Precedents, 
Vol.  YL,  pp.  562—564. 

{d)  Re  Maskell  and  Goldfinch's  Contract,  [1895]  2  Ch.  525,  at  p.  528.  See 
Encyclopaedia  of  Forms  and  Precedents,  Vol.  YI.,  pp.  562  et  seq. 

(e)  Eobinson,  Customs  of  Gavelkind,  3rd  ed.,  p.  277,  note  (b) ;  Be  Maskell  and 
Goldfinch's  Contract,  supra,  at  p.  528. 

(/)  Re  Maskell  and  Goldfinch's  Contract,  supra,  at  pp.  528,  529. 

{g)  Debts  Eecovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47),  s.  11.  The  enact- 
ment extends  to  the  infant  heir  of  a  devisee  {Brook  v.  Smith  (1830),  2  Euss.  & 
M.  73).  An  infant  tenant  in  tail  will  be  directed  to  convey  in  the  manner 
prescribed  by  the  Fines  and  Eecoveries  Act,  1833  (3  &  4  Will.  4,  c.  74)  {Badclife 
V.  BJccles  (1836),  1  Keen,  130;  Penny  v.  Pretor  (1838),  9  Sim.  135).  The  real 
estate  of  persons  dying  after  1st  January,  1898,  vests  in  their  personal  repre- 
sentatives (Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  65),  s.  1  (1) ;  see  title 
Executors  and  Administrators,  YoL  XIY.,  p.  238),  rendering  the  course 
indicated  in  the  text  unnecessary,  except  in  the  case  of  legal  interests  in  copy- 
holds and  customary  freeholds,  which  do  not  so  vest,  although  equitable 
interests  in  such  lands  do  (Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  65),_s.  1  (4) ), 
The  usual  practice  was  to  declare  the  infant  a  trustee,  and  make  a  vesting  order 
{Thomas  v.  Giuynne  (1846),  9  Beav.  275  ;  see  title  Trusts  and  Trustees). 

{h)  Debts  Eecovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47),  s.  12  ;  Debts 
Eecovery  Act,  1839  (2  &  3  Yict.  c.  60),  s.  1  ;  Debts  Eecovery  Act,  1848  (11  &  12 
Yict.  c.  87),  s.  1.  These  Acts  extend  to  copyholds  (iroocZ  v.  i?ee^?es^o?ze  (1854), 
1  K.  &  J.  213). 

{%)  Debts  Eecovery  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  47),  s.  11;  Debts 
Eecovery  Act,  1848  (11  &  12  Yict.  c.  87),  s.  1  ;  Heming  v.  Archer  (1845),  8  Beav. 
294. 
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Infants  and  Children. 


Sect.  2.  Instead  of  a  sale  a  mortgage  may  be  directed  for  the  same 
Alienation,  purpose  (k). 


Sale  or 
mortgage 
for  repairs. 


Sale  in 

partition 

action. 


Sale  in 
redemption 
or  foreclosure 
action. 


Sales  under 

Lands 

Clauses 

Consolidation 

Act. 


213.  The  court  has  power  to  sell  or  mortgage  real  estate,  to 
which  an  infant  is  absolutely  entitled,  for  the  purpose  of  raising 
money  to  do  necessary  repairs  to  part  of  the  estate,  when  such 
repairs  are  in  the  nature  of  salvage  (l). 

214.  In  an  action  for  the  partition  of  property  (m),  a  request  for 
sale  in  lieu  of  partition  may  be  made,  or  an  undertaking  to  pur- 
chase the  share  of  another  party,  who  requests  the  sale,  maybe  given, 
on  behalf  of  an  infant  by  his  next  friend  or  guardian  ad  litem  (n). 
But  the  court  is  not  bound  to  comply  with  any  such  request  or 
undertaking  on  behalf  of  an  infant,  unless  it  appears  that  the  sale 
or  purchase  will  be  for  his  benefit  (o) .  On  the  other  hand  the  court 
may,  if  it  thinks  fit,  direct  a  sale  of  the  property  on  the  request  of 
any  of  the  parties  interested  in  it,  notwithstanding  the  infancy 
of  any  of  the  other  parties  (p).  For  the  purpose  of  effecting  the 
sale,  infants  who  are  interested  will  be  declared  trustees  of  their 
shares  (g),  and  persons  will  be  appointed  to  convey  those  shares 
to  a  purchaser  (r). 

215.  In  an  action  for  redemption  or  foreclosure  of  a  mortgage  (s), 
where  an  infant  is  interested  in  the  equity  of  redemption  of  the 
mortgaged  property,  a  sale  of  the  property  may  be  ordered  if  it  is 
clearly  for  his  benefit  (t). 

216.  In  cases  where  the  Lands  Clauses  Consolidation  Act, 
1845  (a),  applies,  power  is  given  to  guardians  as  respects  the  lands 
of  infant  wards,  and  to  trustees,  executors,  and  administrators  as 
regards  the  interests  of  infant  cestuis  que  trustent,  to  sell  and  convey 
the  lands  or  interests  of  such  wards  and  cestuis  que  trustent  to  the 
company  or  body  of  persons  authorised  to  purchase  the  same  {b), 


{k)  Debts  Eecovery  Act,  1839  (2  &  3  Vict.  c.  60),  s.  1. 

[l)  Glover  v.  Barlow  (1831),  cited  in  Be  Jackson,  Jackson  v.  Talbot  (1882),  21 
Ch.  D.  186,  *788,  n.  ;  Be  Jackson,  Jackson  v.  Talhot,  supra,  per  Kay,  J.,  at  p.  789, 
where  he  said  that  the  jurisdiction  should  be  jealously  exercised. 

(m)  See  title  Pabtition. 

{n)  Rimington  v.  Hartley  (1880),  14  Ch.  D.  630,  dissenting  from  Piatt  v.  Piatt 
(1880),  28  W.  E.  533. 

(o)  Partition  Act,  1876  (39  &  40  Vict.  c.  17),  s.  6.  The  court  will  not  make 
the  order  unless  satisfied  that  the  sale  will  be  for  the  benefit  of  the  infant 
[Bimington  v.  Hartley,  supra).  If  an  order  for  sale  is  made  upon  the  request 
of  an  infant,  it  does  not  effect  a  conversion  of  the  infant's  property  {Howard  v. 
Jalland,  [1891]  W.  N.  210;  Be  Norton,  Norton  v.  Norto7i,  [1900]  1  Ch.  101). 

(p)  Partition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  3. 

(q)  Lees  V.  Coulton,  Lees  v.  Glutton  (1875),  L.  E.  20  Eq.  20;  Davis  v.  Ingram, 
[1897]  1  Ch.  477;  and  see  pp.  83,  84c,  post. 

(r)  Davis  v.  Ingram,  supra  ;  and  see  pp.  83,  84,  'post. 
(s)  See  title  Mortgage. 

{t)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
ss.  25,  71,  Sched.  II.,  repealing  and  re-enacting  stat.  (1852)  15  &  16  Vict.  c.  86, 
s.  48 ;  Mears  v.  Best  (1853),  10  Hare,  Appendix  II.,  p.  li.  ;  Siffken  v.  Davis  (1853), 
Kay,  Appendix,  p.  xxi. ;  Wigham  v.  Measor  (1857),  5  W.  E.  394. 

(a)  8  &  9  Vict.  c.  18. 

(/;)  Ibid.,  s.  7.  See  title  COMPULSORY  PURCHASE  OF  Land  and  Compensa- 
tion, Vol.  VI.,  pp.  57,  58. 
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and  to  enfranchise  their  copyhold  lands,  and  exercise  their  powers     ^^ect.  2. 
as  lords  of  a  manor,  and  to  release  lands  from  any  rent,  charge,  or  Alienation, 
incumbrance  in  which  they  are  interested,  and  to  agree  for  the 
apportionment  of  any  such  rent,  charge,  or  incumbrance  (c). 

Provision  has  been  made  for  the  acquisition  of  the  lands  of  Acquisition 
infants  as  sites  for  churches  or  other  places  of  religious  worship,  and  infants^or 
churchyards  (c^),  cemeteries  (e),  burial  grounds  (/),  workhouses  (g),  special 
and  schools  {h),  and,  to  the  extent  of  not  above  one  acre,  as  a  site  purposes, 
for  an  institution  for  the  promotion  of  science,  literature,  fine  art, 
the  diffusion  of  useful  knowledge,  and  the  foundation  of  libraries, 
museums,  and  galleries,  and  for  similar  purposes  (i),  or  for  the 
purposes  of  the  defence  of  the  country  (k),  and  by  the  Commissioners 
of  Woods  and  Forests  on  behalf  of  the  Crown  (Z).    Special  provisions 
have  also  been  made  for  the  sale,  exchange,  or  lease  of  settled 
land  (m)  for  the  purpose  of  the  erection  thereon  of  dwellings  for  the 
working  classes  {n),  or  for  the  purpose  of  small  holdings  (0). 

Sub-Sect.  4. — Property  held  hy  Infant  as  Trustee  or  Mortgagee, 

217.  Where  a  trustee  entitled  to  or  possessed  of  land,  or  entitled  Vesting 
to  a  contingent  interest  therein,  either  solely  or  jointly  with  any  orders, 
other  person,  is  an  infant,  the  Chancery  Division  of  the  High  Infant 
Court,  and,  in  cases  within  their  respective  jurisdictions,  a  palatine  {^nd^^ 
or  county  court,  may  make  an  order  vesting  the  land  in  any  person, 
in  any  manner  and  for  any  estate,  or  releasing  or  disposing  of  the 
contingent  right  to  any  person  (p).    In  any  such  case,  if  it  is  con- 
venient, the  court  may  appoint  a  person  to  convey  the  land  or  release 
the  contingent  right  (q). 

Where  a  trustee  entitled  to  stock  (?*)  or  a  chose  in  action,  either  infant 
solely  or  jointly  with  another  person,  is  an  infant,  the  court  may  gj^^!^^^ 


(c)  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  s.  8. 

(d)  See  titles  Burial  and  Cremation,  Vol.  III.,  pp.  442  et  seq. ;  Ecclesias- 
tical Law,  Vol.  XL,  pp.  723  et  seq. 

(e)  See  title  Burial  and  Cremation,  Vol.  III.,  pp.  507,  508,  515. 
(/)  See  ibid.,  pp.  460,  461. 

Ig)  Union  and  Parish  Property  Act,  1835  (5  &  6  Will.  4,  c.  69),  s.  1. 

{h)  See  title  Education,  Vol.  XIL,  pp.  118  et  seq. 

{i)  See  title  Literary  and  Scientific  Institutions. 

{k)  Defence  Act,  1842  (5  &  6  Vict.  c.  94),  ss.  10, 18;  Ordnance  Board  Transfer 
Act,  1855  (18  &  19  Vict.  c.  117),  s.  4 ;  Defence  Act,  1860  (23  &  24  Vict.  c.  112), 
s.  11. 

{I)  Crown  Lands  Act,  1829  (10  Geo.  4,  c.  50),  ss.  53  et  seq. 

(m)  As  to  the  land  of  an  infant  being  deemed  settled  land,  see  p.  94,  post. 

(n)  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  s.  74, 
which  is  substituted  for  the  Housing  of  the  Working  Classes  Act,  1885  (48  &  49 
Vict.  c.  72),  s.  11,  referred  to  and  extended  by  the  Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  18  ;  and  see  title  Public  Health  and  Local  Adminis- 
tration. 

(0)  Small  Holdings  and  Allotments  Act,  1908  (8  Edw.  7,  c.  36),  s.  40  (1),  (4), 
(5) ;  and  see  title  Small  Holdings  and  Small  Dwellings. 
(jj)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  ss.  26,  46. 
(q)  lUd.,  s.  33.    See  title  Trusts  and  Trustees. 

(r)  Including  fully  paid-up  shares  and  any  fund,  annuity  or  security  transfer- 
able in  books  kept  by  any  company  or  society  or  by  instrument  of  transfer, 
either  alone  or  accompanied  by  other  formalities,  and  any  share  or  interest 
therein  (Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  50). 
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make  an  order  vesting  the  right  to  transfer  or  call  for  a  transfer  of  the 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for 
or  recover  the  chose  in  action,  in  any  other  person  (s). 

Where  a  person  possessed  of  or  entitled  to  land,  or  a  contingent 
right  in  land,  as  a  security  for  money  is  an  infant,  the  court  may 
make  an  order  vesting  or  releasing  or  disposing  of  the  land  or  right 
in  like  manner  as  in  the  case  of  an  infant  trustee  (t). 

Sect.  3. — Conversion. 

218.  Keal  property  may  be  purchased  for  an  infant  out  of  a  fund 
in  which  he  is  interested,  which  is  capital  money  under  the  Settled 
Land  Acts,  1882  to  1890  (i^),  or  is  otherwise  impressed  in  equity 
with  the  character  of  realty  (a),  where  the  purchase  is  authorised  by 
these  Acts,  or  by  the  instrument  under  which  the  infant  is  interested 
in  the  money  (h)  ;  and  real  property  in  which  an  infant  is  interested 
may  be  sold  and  converted  into  money  under  the  authority  of  the 
Settled  Land  Acts,  1882  to  1890(c),  or  of  the  instrument  under 
which  the  infant  derives  title  (d). 

Apart  from  these  Acts  a  court  of  equity  will  not,  as  a  rule,  allow 
an  infant's  realty  to  be  converted  into  personalty,  or  personalty  into 
realty  (e),  and  will  not  order  the  sale  of  an  infant's  realty  even  where 
it  would  be  for  his  benefit (/).  Accordingly,  money  in  which  an  infant 
is  interested,  if  it  does  not  partake  of  the  character  of  realty,  cannot 
lawfully  be  invested  in  real  property  {g) ;  and  if  real  property  in  which 
an  infant  is  interested  is  lawfully  sold,  the  money  arising  from  the 
sale  will  be  impressed  in  equity  with  the  character  of  realty  (h). 

(s)  Trustee  Act,  1893  (56  &  57  Yict.  c.  53),  s.  35  (1).  See  title  Tbijsts  and 
Trustees 

(t)  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  28.    See  title  Mortgage.  - 

(u)  (1882)  45  &  46  Vict.  c.  38  ;  (1884)  47  &  48  Vict.  c.  18  ;  (1887)  50  &  51 

Vict.  c.  30;  (1889)  52  &  53  Vict.  c.  36;  (1890)  53  &  54  Vict.  c.  69;  and  see  title 

Settlements. 

(a)  Fletcher  v.  AsTiburner  (1779),  1  Bro.  C.  0.,  Appendix,  497,  499.  As  to  the 
doctrine  of  conversion,  see  title  Equity,  Vol.  XIII.,  pp.  104  et  seq. 

(5)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  21  ;  Fletcher  v.  Ashhurner,. 
supra,  at  p.  499. 

(c)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  3,  4,  59,  60.  For  the 
purpose  of  devolution  it  retains  its  character  of  realty  {ibid.,  s.  22  (5) ). 

{d)  Fletcher  v.  Ashhurner,  supra,  at  p.  499.  Where  trustees,  who  have  power 
to  sell  an  infant's  real  property,  do  not  all  agree  to  do  so,  the  court  will  not 
order  the  sale  even  though  it  would  add  to  the  income  of  the  estate  {Camden 
{Marquis)  v.  Murray  (1880),  16  Ch.  D.  161). 

(e)  Book  V.  Worth  (1750),  1  Ves.  Sen.  460,  per  Lord  Haedwicke,  L.C,  at  p.  461. 

(/)  Calvert  v.  Godfrey  (1843),  6  Beav.  97;  Re  Be  Teissier's  Settled  Estates, 
Be  De  Teissier's  Trusts,  Be  Teissier  v.  Be  Teissier,  [1893]  1  Ch.  153,  but  see 
Tiiwood  V.  Tivyne  (1762),  2  Eden,  148,  ^er  Lord  Henley,  L.C,  at  pp.  152,  153  ; 
Ex  parte  Grimstone  (1772),  Amb.  706,  708;  Bohinson  v.  Bohinson  (1854),  19  Beav. 
494. 

{g)  Gilson  v.  Scudamore  (1726),  1  Dick.  45  ;  Booh  v.  Worth,  supra,  per  Lord 
Hakdwicke,  L.C,  at  p.  461  ;  Fx  parte  Bromfield  (1792),  3  Bro.  C  C  510, 
516;  Ware  v.  Polhill  (1805),  11  Ves.  257,  per  Lord  Eldon,  L.C,  at  p.  278. 
In  a  suitable  case,  however,  the  infant's  money  has  been  authorised  to  be 
laid  out  in  the  purchase  of  land  {Ashhurton  {Lord)  v.  Ashhurton  {Lady)  (1801), 
6  Ves.  6),  and,  by  way  of  salvage,  in  the  improvement  of  his  real  property  {Be 
Household,  Household  v.  Household  (1884),  27  Ch.  D.  553  ;  Comuay  v.  Fenton 
(1888),  40  Ch.  D.  512). 

(//)  Book  V.  Worth,  supra ;  Ware  v.  Polhill,  supra,  at  p.  278.    Compare  the; 
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Where,  however,  real  projperty  is  directed  by  the  court  to  be  sold  for 
the  purpose  of  paying  costs,  the  balance  of  the  proceeds  after  payment 
of  the  costs  is  personalty,  and  descends  as  personalty  (i).  An  infant 
who  is  interested  in  property  cannot  elect  to  convert  its  character 
from  personalty  into  realty  or  from  realty  into  personalty  (k). 

Sect.  4. — Management  and  Application  for  Benefit  oj  Infant. 
Sub-Sect.  1. — In  General. 

219.  The  powers  of  managing  property  in  which  an  infant  is 
interested,  and  of  applying  the  income  and,  in  some  cases,  the 
capital  thereof  for  his  benefit,  vary  according  to  circumstances. 
Where  the  infant  is  interested  in  the  property  under  a  settlement 
or  will,  any  trusts  or  powers  for  providing  maintenance  or  educa- 
tion for,  or  otherwise  benefiting,  him,  lawfully  created  by  the  settle- 
ment or  will,  are  exercisable  in  respect  of  the  property  (I).  A  power 
to  apply  income  for  the  maintenance  and  support  of  an  infant 
authorises  its  application  for  his  education  (m),  and  maybe  exercised 
during  his  father's  lifetime  in  spite  of  the  father's  legal  duty  to 
maintain  the  infant  (li),  if  the  terms  of  the  power  so  direct  (o)  or 
authorise  If  the  power  is  discretionary,  the  father  or  mother 
cannot  require  it  to  be  exercised  (q) ;  and  the  father  cannot  obtain 
under  it  recoupment  of  sums  paid  by  him  for  maintenance  of  the 
infant  in  the  past  {r).  The  trustees  must  exercise  their  discretion 
for  the  benefit  of  the  infant,  and  are  not  to  be  deterred  from 
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statutory  results  in  Foster  v.  Foster  (1875),  1  Ch.  D.  588  (sale  in  partition 
action),  and  Kelland  v.  Fulford  (1877),  6  Ch.  D.  491  (sale  under  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18) ). 

(i)  Seeley  v.  Jago  (1717),  1  P.  Wms.  389 ;  Carr  v.  Ellison  (1786),  2  Bro.  C.  C. 
56;  Van  v.  Barnett  (1812),  19  Yes.  102,  per  Lord  Eldon,  L.C,  at  p.  111. 
Compare ITouwcZ V.  Jalland,  [1891]  W.  N.  210,  andi?e  Norton,  Norton  Y.Norton, 
[1900]  1  Ch.  101  (sales  in  partition  actions  at  request  of  infant  plaintiffs) ;  and 
see  title  Equity,  Yol.  XIII.,  pp.  112,  114. 

(k)  Burgess  v.  Booth,  [1908]  2  Ch.  648,  C.  A.,  following  the  general  principle 
recognised  in  Steed  v.  Freece  (1874),  L.  E.  18  Eq.  192 ;  and  see  title  Equity, 
Yol.  XIIL,  p.  111. 

{I)  Hall  V.  Carter  (1742),  2  Atk.  354;  Lyddon  v.  Iijddon  (1808),  14  Yes.  558  ; 
Frater  v.  Prater  (1827),  6  L.  J.  (o.  s.)  (ch.)  90;  Meaclier  v.  Young  (1834),  2 
My.  &  K.  490  ;  Stochen  v.  Btochen  (1838),  4  My.  &  Cr.  95;  Ellis  v.  Maxwell 
(1841),  3  Beav.  587;  Brophy  v.  Bellamy  (1873),  8  Ch.  App.  798  ;  Re  Alford, 
HuntY.  Parry  (1886),  32  Ch.  D.  383;  DeanY.  Dean,  [1891]  3  Ch.  150;  King- 
Rarman  v.  Cayley,  [1899]  1  I.  E.  39.  An  account  will  not  be  ordered  as  to 
the  mode  in  which  the  trust  or  power  has  been  exercised  (Hora  v.  Hora  (1863), 
33  Beav.  88). 

(m)  Re  Breeds'  Will  (1875),  1  Ch.  D.  226,  per  Jessel,  M.E.,  at  p.  229. 
{n)  See  pp.  114,  \\6,post. 

(o)  Mundy  v.  Hoiue  [Earl)  (1793),  4  Bro.  C.  C.  224  ;  Meaclier  v.  Young,  supra, 
Stocken  v.  Stocken,  supra;  Kekewicli  v.  Langston  (1840),  11  Sim.  291  ;  White  v. 
Grane  (1854),  18  Beav.  571  ;  Birch  v.  Sumner  (1857),  3  Jur.  (n.  s.)  712  ;  Newton 
Y.  Curzon  (1867),  16  L.  T.  696. 

[p)  Berkeley  v.  Swinburne  (1834),  6  Sim.  613  ;  Hawkins  v.  Watts  (1834), 
7  Sim.  199  ;  Stephens  v.  Laiury  (1842),  2  Y.  &  C.  Ch.  Cas.  87  ;  Brophy  v.  Bellamy, 
supra;  Malcolmson  v.  Malcolmson  (1885),  17  L.  E.  Ir.  69,  C.  A. 

(g)  Thompson  v.  Griffin  (1841),  Cr.  &  Ph.  317  ;  Re  Lofthouse,  an  Infant  (1885), 
29  Ch.  D.  921,  C.  A.  ;  Re  Bryant,  Bryant  v.  HicUey,  [1894]  1  Ch.  324. 

(r)  Re  Kerrison's  Trusts  (1871),  L.  E.  12  Eq.  422 ;  Wilson  v.  Turner  (1883),  22 
Ch.  D.  521,  C.  A.,  overruling  Ransome  v.  Burgess  (1866),  L.  E.  3  Eq.  773. 
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doing  what  is  for  his  benefit,  because  it  is  also  a  benefit  to  the 
father  (s) . 

A  trust  or  gift  for  the  maintenance  and  education  of  an  infant, 
or  for  his  use  and  benefit,  if  not  expressly  confined  to  his  minority, 
may  extend  to  a  longer  period  (0,  and  may  confer  on  him  a  life 
interest  (a).  Where  a  father  by  settlement  or  will  provides  for  the 
maintenance  of  his  infant  children,  the  provision  is  assumed  to 
be  intended  to  continue  until  they  attain  full  age  (b),  and  not  to 
cease,  in  the  case  of  a  daughter,  on  her  marriage  under  age  (c). 
But  it  is  otherwise  where  the  mother  is  directed  to  maintain  the 
children  till  they  come  of  age,  and  a  son  marries  and  leaves  the 
maternal  roof  (d). 

Where  land  is  vested  in  an  infant  absolutely,  his  guardian  has  in 
law  certain  powers  in  respect  of  it  (e) ;  and  certain  powers  have  been 
created  by  statute  in  respect  of  land  to  which  an  infant,  not  being 
a  married  woman,  is  beneficially  entitled  in  possession  (/). 

Where  stock,  or  money  produced  by  the  redemption  of  stock,  is 
standing  in  the  name  of  an  infant  who  is  beneficially  entitled  thereto, 
the  Chancery  Division  of  the  High  Court,  on  the  application  of  the 
guardian  of  the  infant,  or,  if  there  is  no  guardian,  on  an  application 
in  any  cause  pending  in  the  court,  may  order  all  or  any  part  of  the 
income  of  the  stock  or  money  to  be  paid  to  the  guardian,  or  any 
other  person,  for  the  maintenance  and  education,  or  otherwise  for 
the  benefit  of  the  infant  (g). 

W^here  property  is  held  by  trustees  in  trust  for  an  infant, 
powers,  in  certain  circumstances,  of  applying  the  income  for  his 
maintenance,  education,  or  benefit,  have  been  conferred  by  statute  (/i); 
and  where  these  are  not  applicable,  the  Chancery  Division  of  the 
High  Court  can,  in  some  cases,  by  virtue  of  its  inherent  jurisdic- 
tion (i),  direct  the  income  to  be  applied  towards  the  maintenance 
of  the  infant. 


(s)  Be  Lofthouse,  an  Infant  (1885),  29  Ch.  D.  921,  C.  A.,  per  CoTTON,  L.J.,  at 
p.  932. 

{t)  Ellis  V.  Maxwell  (1841),  3  Beav.  587,  594,  595 ;  Longmore  v.  Elcum  (1843), 
2  Y.  &  C.  Ch.  Cas.  363  ;  Carr  v.  Living  {No.  2)  (1864),  33  Beav.  474;  Scott  v. 
Key  (1865),  35  Beav.  291  ;  Be  Booth,  Booth  v.  Booth,  [1894]  2  Ch.  282 ;  com- 
pare Be  Breeds'  Will  (1875),  1  Ch.  D.  226. 

(a)  Alexander  v.  M'Cullcoh  (1787),  1  Cox,  Eq.  Cas.  391  ;  Soames  v.  Martin 
(1839),  10  Sim.  287 ;  Leiuis  v.  Lewes  (1848),  16  Sim.  266  ;  Yates  v.  Maddan 
(1851),  3  Mac.  &  G.  532  ;  Wilkins  v.  Jodrell  (1879),  13  Ch.  D.  564;  Williams  v. 
Ba'pworth,  [1900]  A.  C.  563,  567,  P.  C. 

(6)  Chambers  v.  Ooldiuin  (1805),  11  Yes.  1 ;  Martin  v.  Martin  (1866),  L.  E.  1 
Eq.  369,  joer  Page  Wood,  Y.-C,  at  p.  371;  dissenting  from  Kime  v.  Welfitt 
(1830),  3  Sim.  533. 

(c)  Chambers  v.  Ooldwin,  supra;  Conollyy.  Farrell  (1845),  8  Beav.  347. 

{d)  Staniland  v.  Staniland  (1865),  34  Beav.  536. 

(e)  See  pp.  131  et  seq.,post. 

(/)  See  pp.  87  et  seq.,  post. 

(g)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  32;  Be 
Pongerard  (1847),  1  De  G.  &  Sm.  426;  Be  Westiuood  (1865),  6  New  Eep.  316. 
The  income  will  be  ordered  to  be  paid  to  the  father  of  the  infant  on  his  petition 
{Be  Murphy,  a  Minor  (1839),  2  I.  Eq.  E.  24;  Be  Naish  (1840),  9  L.  J.  (ch.)  252  ; 
Be  Bamon,  Bamon  v.  Bamon  (1878),  27  W.  E.  260). 

{h)  See  pp.  88,  89,  post. 

('/)  See  pp.  89  et  seq.,  post.  As  to  the  nature  and  extent  of  equitable  juris- 
diction, see  title  Equity,  Yol.  XHL,  pp.  4  et  seq. 
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Sub-Sect.  2. — Statutory  Powers  of  Management  and  Maintenance.  Sect.  4. 

220.  Where  an  infant,  other  than  a  married  woman,  is  beneficially  Manage- 
entitled  to  the  possession  of  land,  whether  under  a  settlement  or    ment  and 
will,  or  by  descent  (j),  certain  powers  of  management  and  main-  Application 
tenance  in  reference  to  the  land  are  conferred  by  statute  {k)  on  infant 

the  trustees  appointed  for  the  purpose  by  the  settlement  (Z),  if   

any,  or,  if  there  are  none,  then  on  the  persons,  if  any,  who  are  Management 
for  the  time  being  under  the  settlement  trustees  with  power  o^^^^^- 
of  sale  of  the  land,  or  of  part  thereof,  or  with  power  of  con-  ^-^^^^J^^ 
sent  to  or  approval  of  the  exercise  of  such  a  power  of  sale  (m) ;  exercisable, 
or,  if  there  are  none,  then  on  any  persons  whom,  on  the  application 
of  a  guardian  or  next  friend  of  the  infant,  the  court  having  juris- 
diction in  the  matter  (^^)  appoints  as  trustees  for  the  purpose  (o). 
The  trustees  may  enter  into  possession  of  and  carry  on  or  superin-  Extent  of 
tend  the  general  management  of  the  land,  with  full  powers  as  to  the  powers, 
timber  and  buildings  thereon,  including  insurance  against  fire  (^), 
as  to  the  working  of  mines  and  quarries  usually  worked,  as  to  the 
drainage  and  improvement  of  the  land,  and  as  to  making  allowances 
to  and  arrangements  with  tenants  and  others,  determining  tenancies, 
and  accepting  surrenders  of  leases  and  tenancies  {q).    Out  of  the 
income  of  the  land,  including  the  produce  of  the  sale  of  timber  and 
underwood,  the  trustees  must  keep  down  any  annual  sum  and  the 
interest  of  any  principal  sum  charged  on  the  land,  and  may  pay  the 
expenses  of  management  and  other  outgoings  (r), 

(y)  Re  Glover,  [1899]  1  I.  E.  337  ;  Re  Cowley,  [1901]  1  Ch.  38;  Re  Bradshaiv, 
[1904]  1  I.  E.  18. 

(k)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  42. 

[l)  This  does  not  include  trustees  appointed  for  the  purposes  of  the  Settled 
Land  Acts  {Re  Helyar,  Helijar  v.  Beckett,  [1902]  1  Ch.  391). 

(m)  Trustees  appointed  for  the  purposes  of  the  Settled  Land  Acts  are  not 
such  trustees  [ibid.). 

[n)  The  jurisdiction  is  vested  in  the  Chancery  Division  of  the  High  Court  of 
Justice,  and,  in  the  case  of  land  in  the  County  Palatine  of  Lancaster,  in 
the  Court  of  Chancery  of  the  County  Palatine  (Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  69). 

(o)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  42 ; 
see  Tuthill  v.  Tuthill,  [1902]  1  I.  E.  429.  If  the  infant's  interest  is  in  an 
undivided  share  of  land,  the  powers  may  be  exercised  jointly  with  the  persons 
entitled  to  or  having  powers  over  the  other  undivided  share  or  shares  (Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  42  (6) ). 
The  Act  does  not  override  the  expression  of  a  contrary  intention  in  the 
instrument  under  which  the  infant  is  entitled,  and  takes  effect  subject  to  its 
terms  and  provisions  {Hid.,  s.  42  (7)),  and  does  not  apply  where  the  instrument 
came  into  operation  before  1st  January,  1882  {ibid.,  s.  42  (8)).  Where  these 
powers  are  not  conferred,  or  are  not  exercised,  the  rights  of  entry  into 
possession  and  management  of  the  land  rest  with  the  infant's  guardian  (see 
pp.  131,  132,  post). 

{p)  A  remainderman  can  insist  on  any  policy  moneys  recovered  being  expended 
in  rebuilding  under  the  Fires  Prevention  (Metropolis)  Act,  1774  (14  Geo.  3, 
c.  78),  s.  83  ;  see  title  Insurance,  p.  542,  post ;  and  an  infant  tenant  for  life  is 
not  entitled  to  a  charge  for  the  sum  so  expended  {Re  Quicke's  Trusts,  Foltimore 
V.  Quicke,  [1908]  1  Ch.  887). 

{q)  Conveyancing  and  Law  of  Property  Act,  1882  (44  &  45  Vict.  c.  41), 
s.  42  (1),  (2).  Where  the  infant  is  impeachable  for  waste,  the  trustees  are 
not  to  commit  waste,  and  are  to  cut  timber  on  the  terms  and  under  the 
restrictions  to  which  the  infant  would  have  been  subject  if  of  full  age 
{ibid.,  s.  42  (2)). 

(r)  Ibid.,  s.  42  (3). 
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The  trustees  at  their  discretion  (s)  may  further  apply  any  income 
which  they  think  proper,  according  to  the  infant's  age,  for  his 
maintenance,  education,  or  benefit,  or  may  pay  it  to  his  parent  or 
guardian  to  be  applied  for  that  purpose  (t). 

The  residue  of  the  income  is  to  be  invested  and  accumulated 
in  securities  authorised  by  the  settlement,  if  any,  or  by  law  for  the 
investment  of  trust  money,  and  the  trustees  have  power  to  vary 
investments  (u). 

Powers  of  221.  Subject  to  the  provisions  of  the  instrument  under  which 

maintenance,  the  interest  of  the  infant  arises,  and  so  far  as  a  contrary  intention 
is  not  expressed  in  it  (a),  trustees  (&)  have  by  statute  (c)  certain  powers 
of  maintenance  where  property  is  held  by  them  in  trust  for  an  infant, 
either  for  life  or  for  any  greater  interest,  and  whether  absolutely,  or 
contingently  on  his  attaining  full  age,  or  on  the  occurrence  of  any 
event  before  his  attaining  full  age  (d) .     These  powers  do  not  arise 


(s)  This  discretion  extends  to  giving  past  maintenance  out  of  accrued  income 
{Be  Pitts'  Settlement,  Collins  v.  Pitts,  [1884]  W.  N.  225).  Where  trustees  have 
not  exercised  their  discretion,  or  have  exercised  it  under  a  mistake,  past 
maintenance  may  be  allowed  (ilfa&erZ?/ V.  Turton  [1^0^],  14  Yes.  499;  Stopford 
V.  Canterbury  {Lord)  (1840),  11  Sim.  82,  99;  Be  Wells,  Wells  v.  Wells  {1889), 
43  Ch.  D.  281). 

{t)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
s.  42  (4). 

{u)  Ibid.,  s.  42  (5).  All  or  any  of  the  accumulations  may  be  applied  as 
income  of  the  current  year  {ibid.).  Subject  to  any  such  application  the 
accumulated  fund  will  belong  to  the  infant  absolutely  in  case  of  attaining  full 
age.  If,  being  a  female,  she  marries,  it  will  belong  to  her  for  her  separate  use, 
and  her  receipt  after  marriage  will,  even  before  she  attains  full  age,  be  a  good 
discharge  for  it.  In  case  of  the  infant  dying  under  full  age,  and,  being  a  female, 
without  having  been  married,  then,  if  the  infant  was,  under  a  settlement,  tenant 
for  life  or  by  purchase  tenant  in  any  entail,  the  fund  is  to  be  held  on  the  trusts, 
if  any,  declared  of  the  fund  by  the  settlement;  but,  if  no  such  trusts  are 
declared,  or  the  infant  was  entitled  to  the  land  by  descent  and  not  by  purchase, 
or  was  tenant  thereof  in  fee  simple,  absolute  or  determinable,  the  fund  is  to  be 
held  in  trust  for  the  infant's  personal  representatives  as  part  of  his  or  her 
personal  estate  {ibid.).  As  to  the  administrative  duties  of  trustees  generally, 
see  titles  Settlements  ;  Trusts  and  Trutsees. 

(a)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  43  ; 
Be  Moody,  Woodroffe  v.  Moody,  [1895]  1  Ch.  101.  A  direction  to  accumulate 
the  income  is  not  an  expression  of  a  contrary  intention  {Be  Thatcher's  Trusts 
(1884),  26  Ch.  D.  426).  A  gift  of  residue  which  would  include  the  income  may 
be  a  sufficient  contrary  intention  {Be  Dickson,  Hill  v.  Grant  (1885),  29  Ch.  D. 
331,  C.  A.,  per  Fey,  L.J.,  at  p.  339) ;  and  a  gift  of  an  immediate  life  interest 
will  prevent  accumulations  of  income  becoming  the  property  of  remaindermen 
by  virtue  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  43  (2)  {Be  Humphreys,  Humphreys  v.  Levett,  [1893]  3  Ch.  1,  C.  A.). 
For  form  of  direction  in  a  will  that  the  statute  is  to  apply  as  if  the  testator  stood 
in  loco  "parentis  to  the  infants,  see  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  XV.,  p.  517. 

{b)  Including  an  executor  where  a  testator  has  made  a  bequest  to  an  infant 
absolutely  {Be  Smith,  Henderson-Boe  v.  Hitchins  (1889),  42  Ch.  D.  302),  and  an 
administrator  with  the  will  annexed  {Be  Adams,  Verrier  v.  Hash'ns,  [1906] 
W.  N.  220) ;  and  see  title  Executors  and  Administrators,  Vol.  XIV., 
p.  273. 

(c)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  43. 

{d)  Be  Medlock,  Buffle  v.  Medlock  (1886),  55  L.  J.  (ch.)  738 ;  Be  Burton's  Will, 
Banks  v.  Heaven,  [1892]  2  Ch.  38  ;  Be  Adams,  Adams  v.  Adams,  [1893]  1  Ch.  329 ; 
Be  Clements,  Clements  v.  Pearsall,  [1894]  1  Ch.  665 ;  Be  Woodin,  Woodin  y.  Glass, 
[1895]  2  Ch.  309,  C.  A.  ;  Be  Jeffery,  Arnold  v.  Burt,  [1895]  2  Ch.  577. 
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Application 
of  income. 


where  the  interest  of  the  infant  depends  on  an  event  which  may 
not  occur  until  after  he  has  attained  full  age  (e)  ;  nor  where  the 
infant  on  attaining  full  age  becomes  entitled  to  the  capital  of  the 
property  only,  and  not  to  the  interest  accrued  during  his 
minority  (/) ;  but  they  do  arise  when  the  infant  has  a  life  interest 
determinable  on  bankruptcy  or  attempted  alienation  (g). 

Where  the  powers  arise,  the  trustees  may  at  their  discretion 
pay  to  the  parent  or  guardian,  if  any,  of  the  infant,  or  otherwise 
apply  for  or  towards  his  maintenance,  education,  or  benefit, 
all  or  any  part  of  the  income  of  the  property,  whether  or  not 
there  is  any  other  fund  applicable  to  that  purpose,  or  any  person 
bound  by  law  to  provide  for  his  maintenance  or  education  (h). 
The  residue  of  the  income  is  to  be  invested  and  accumulated  in 
securities  sanctioned  by  the  settlement,  if  any,  or  authorised  by  law 
for  the  investment  of  trust  money  ;  and  the  accumulations  are  to  be 
held  for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to 
the  property  from  which  they  arise  {i).  But  the  trustees  may  at  any 
time,  if  they  think  fit,  apply  all  or  any  of  the  accumulations  as  if 
they  were  income  arising  in  the  then  current  year  (j). 

222.  Deposits  in  the  post  office  savings  bank  in  the  name  of  an  Application 
infant  under  seven  years  of  age  may  be  paid  out  for  his  mainten-  deposit  m 
ance,  education,  or  benefit,  where  the  Postmaster-General  is  satisfied  savings  bank, 
that  they  are  urgently  needed  and  will  be  applied  for  that 

purpose  (k). 

Sub-Sect.  3. — Orders  of  Court  as  to  Maiiitenance. 

223.  The  Chancery  Division  of  the  High  Court  has  jurisdiction  Powers  of 
with  respect  to  the  income  of  property  belonging  to  or  held  in  trust  court  as  to 
for  an  infant,  to  take  care  of  it  and  apply  it  for  his  maintenance  or  income, 
otherwise  for  his  benefit,  and  accumulate  any  surplus  not  required 

to  be  so  applied  {I).    But  where  the  property  is  vested  in  trustees, 


Re  Abrahams,  Abrahams 


A. ;  Re  Holford, 
p.  52,  overruling 


41), 


(e)  Re  Judkin's  Trusts  (1884),  25  Oh.  D.  743,  749 
V.  Bendon,  [1911]  1  Ch.  108. 

(/)  Re  Dickson,  Hill  v.  Grant  (1885),  29  Ch.  D.  331,  C. 
Holford  V.  Holford,  [1894]  3  Ch.  30,  0.  ^^.,per  Kay,  L.J.,  at 
Re  Jeffery,  Bart  v.  Arnold,  [1891]  1  Ch.  671. 

{g)  Re  Long,  Lovegrove  v.  Long,  [1901]  W.  N.  166. 

(h)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c 
s.  43  (1),  (3). 

{i)  Lbid.,  s.  43  (1)  ;  Re  Buckley's  Trusts  (1883),  22  Ch.  D.  583  ;  Re  Wells,  Wells 
V.  Wells  (1889),  43  Ch.  D.  281;  Re  Humphreys,  Humphreys  v.  Levett,  [1893] 
3  Ch.  1,  C.  A.  ;  Re  Bowlby,  Bowlby  v.  Bowlby,  [1904]  2  Ch.  685,  C.  A.,  per 
EoMER,  L.J.,  at  p.  710  ;  overruling  Re  Scott,  Scott  v.  Scott,  [1902]  1  Ch.  918. 

{j)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
s.  43  (5).  It  has  been  held  that  past  accumulations  may  be  applied  towards 
past  maintenance  (Re  Pitts'  Settlement,  Collins  v.  Pitts,  [1884]  W.  N.  225). 

[k)  Savings  Banks  Act,  1887  (50  &  51  Vict.  c.  40),  s.  1 ;  Post  Office  Savings 
Bank  Eegulations,  1900,  reg.  27  (3)  (Statutory  Eules  and  Orders  Eevised, 
Vol.  XL,  Savings  Bank,  p.  64). 

(?)  Wellesley  v.  Wellesley  (1828),  2  Bli.  (n.  s.)  124,  H.  L.,  per  Lord 
Eedesdale,  at  pp.  133,  134;  Coster  v.  Coster  (1836),  1  Keen,  199;  Re  Allan, 
HavelockY.  Havelock  (1881),  17  Ch.  D.  807 ;  Re  Smeed  (1886),  2  T.  L.  E.  535.  As 
to  the  income  of  stock,  or  money  produced  by  the  redemption  of  stock,  standing 
in  the  name  of  the  infant,  see  p.  86,  ante.  As  to  orders  of  court  generally,  see 
title  Judgments  and  Orders.    When  the  property  does  not  exceed  £oOO  the 


90 


Infants  and  Children. 


Sect.  4. 

Manage- 
ment and 
Application 
for  Benefit 
of  Infant. 


Maintenance 
out  of  income 
directed  to  be 
accumulated. 

Application 
of  capital  for 
maintenance. 


upon  whom  a  power  has  been  expressly  conferred  of  applying  at 
their  discretion  all  or  any  part  of  the  income  for  the  maintenance, 
education,  or  benefit  of  the  infant  (m),  the  court  will  not  override 
or  interfere  with  that  discretion,  if  the  trustees  actually  exercise 
it(n),  and  are  not  manifestly  doing  so  in  a  manner  prejudicial 
to  the  infant's  interests  (o).  If  there  are  two  funds  producing 
income  available  for  maintenance,  and  there  has  been  no  exercise 
of  discretion  on  the  subject  by  trustees  who  are  invested  with  the 
discretion,  the  court  will  order  maintenance  from  the  income  of  the 
fund  from  which  it  is  most  for  the  benefit  of  the  infant  that  he 
should  receive  it(p). 

Maintenance  will  be  ordered  out  of  income  directed  to  be 
accumulated,  where  there  appears  to  be  a  paramount  intention  that 
the  infant  shall  be  suitably  maintained  (q). 

In  exceptional  cases  (r),  where  the  income  is  insufficient,  the 
court  has  directed  maintenance  for  an  infant  or  some  other  outlay 
for  his  benefit  to  be  provided  out  of  the  corpus  of  his  personal 
property  (s),  and  even,  where  necessary,  by  a  charge  on  his  real 
property  (a).    But  the  corpus  of  real  property  will  not  be  charged 


county  court  has  jurisdiction  (County  Courts  Act,  1888  (51  &  52  Yict.  c.  43), 
s.  67  (6) ).    As  to  money  recovered  by  an  infant  in  the  county  court,  see  title 
County  Courts,  Yol.  YIII.,  p.  497. 
(m)  See  p.  85,  ante. 

[n)  Wilson  v.  Turner  (1883),  22  Ch.  D.  521,  C.  A.  ;  Re  Wells,  Wells  v.  Wells 
(1889),  43  Ch.  D.  281,  per  North,  J.,  at  pp.  286,  287. 

(o)  Bropliy  v.  Bellamy  (1873),  8  Ch.  App.  798  ;  Be  Hodges,  Davey  v.  Ward 
(1878),  7  Ch.  D.  754;  Re  Lofthouse,  an  Infant  (1885),  29  Ch.  D.  921,  C.  A.;  Re 
Bryant,  Bryant  v.  HicUey,  [1894]  1  Ch.  324. 

[p)  Foljambev.  Willoughby  (1824),  2  Sim.  &  St.  165;  Lucas  v.  King  (1863), 
11  W.  E.  818;  Martin  v.  Martin  (1866),  L.  E.  1  Eq.  369;  Re  Wells,  Wells  y. 
Wells,  supra,  per  North,  J.,  at  pp.  286,  287.  It  will  be  ordered  out  of  the 
income  of  a  fund  in  which  the  infant  has  a  defeasible  or  limited  interest 
rather  than  out  of  property  to  which  he  is  absolutely  entitled  {Ravenhill  v. 
Dansey  (1723),  ,2  P.  Wms.  179  ;  Bruin  v.  Knott  (1845),  1  Ph.  572;  Lygon  v. 
Coventry  {Lord)  (1845),  14  Sim.  41 ;  Methold  v.  Turner  (1851),  4  De  G.  &  Sm. 
249  ;  Fuzley  v.  Hyder  (1872),  41  L.  J.  (cH.)  583);  except  where  the  income  of 
one  fund  is  expressly  directed  to  be  only  applied  for  his  maintenance  so  far  as 
actually  necessary  {Rawlins  v.  Goldfrap  (1800),  5  Yes.  440).  Compare  Oisborne 
V.  Gishorne  (1877),  2  App.  Cas.  300,  where  the  trustees  had  an  "  uncontrollable 
discretion." 

{q)  Re  Allan,  Havelockv,  Haveloch  (1881),  17  Ch.  D.  807;  Re  Collins,  Collins  y. 
Collins  (1886),  32  Ch.  D.  229;  Re  Al ford.  Hunt  v.  Barry  (1886),  32  Ch.  D.  383; 
Re  Walker,  Walker  v.  Buncombe,  [1901]  1  Ch.  879  ;  and  see  Re  Colgan  {Infants) 
(1881),  19  Ch.  D.  305. 

(r)  Walker  v.  Wetherell  (1801),  6  Yes.  473.  A  trustee  has  no  power  to  break 
in  upon  the  capital  unless  expressly  authorised  to  do  so  by  the  terms  of  the 
trust  {ibid.,  at  p.  474). 

{s)  Barloio  v.  Grant  (1684),  1  Yern.  255  ;  Harvey  y.  Harvey  (1722),  2  P.  Wms. 
21  ;  Kx  parte  Green  (1820),  1  Jac.  &  W.  253  (where  the  property  was  very 
small);  Re  Stuift,  Ex  parte  Swift  (1828),  1  Euss.  &  M.  575;  Re  Chambers, 
Ex  parte  Chambers  (1829),  1  Euss.  &  M.  577  ;  Fentiman  v.  Ftntiman  (1842),  13 
Sim.  171 ;  Bridge  v.  Brown  (1843),  2  Y.  &  C.  Ch.  Cas.  181  ;  Farrance  v.  Viley 
(1852),  21  L.  J.  (ch.)  313  (where  the  property  was  under  £20)  ;  Re  Lane  (1853), 
17  Jur.  219  ;  Re  Clarke  (1853),  17  Jur.  362;  Re  Welch  (1854),  23  L.  J.  (ch.)  344. 

(a)  Ex  parte  Whitehead  (1828),  2  Y.  &  J.  243  ;  Fentiman  v.  Fentiman,  supra; 
Re  Corkers,  Minors  (1846),  3  Jo.  &  Lat.  377;  Re  Allen  (1850),  cited  in  Re 
Howarth  (1873),  8  Ch.  App.  415,  417,  n.  (5);  Nottley  v.  Balmer,  Nottleyy.  Nottley 
(1865),  11  Jur.  (n.  s.)  968;  Re  Hoiuarth,  supra.     But  the  charge  will  not,  in  his 
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where  the  infant  has  only  an  estate  in  tail  or  some  other  limited  Sect.  4. 
interest  (6).                    '  Manage- 
Where  necessary,  maintenance  may  be  ordered  out  of  capital  or  ment  and 
income  in  which  the  infant  has  only  a  reversionary  or  a  contingent  Application 
interest  (c).    But  if  the  interest  be  taken  under  a  will,  the  testator's  j^f^^f^ 

creditors  will  be  safeguarded  (d) ;  and  where  recourse  is  had  to    ' 

income  or  corpus  to  which  the  infant  is  not  absolutely  entitled  in  Where 

possession,  its  recoupment,  in  the  interest  of  parties  who  are  ^^^i^l^^^ 

prejudiced  by  the  transaction,  will  be  secured  by  a  policy  of  assur-  Reversionary 

ance  on  the  life  of  the  infant  (e),  or  by  a  charge  on  any  interest  in  or  contingent 

remainder  which  he  may  have  in  the  property  (/).  interest. 

224.  The  court  will  not  relieve  the  father  of  his  legal  duty  to  Maintenance 

maintain  his  infant  children  (g)  by  directing  maintenance  out  of  fathers 

their  property  {h),  unless  he  is  not  in  a  position  to  maintain  them  lifetime, 
in  a  manner  suitable  to  their  expectant  fortunes  (i). 

Where  maintenance  is  allowed,  the  amount  will  depend  upon  Amount  of 

the  age,  position,  and  fortune  of  the  infant  (k).     The  court  will  ^maintenance. 

absence,  bind  the  person  on  whom  the  estate  will  descend  as  heir,  if  the  infant 
dies  before  attaining  full  age  {Be  Howarth  (1873),  8  Ch.  App.  415,  418). 
Re  Hoioarth,  supra,  was  apparently  decided  on  the  ground  that  a  judgment 
might  be  obtained  against  the  infant  for  necessaries  supplied  to  him  by  which 
his  inheritance  would  be  bound  {ihid.,per  James,  L.J.,  at  p.  418).  It  went  to 
the  very  verge  of  the  law,  and  perhaps  beyond  it  {Cadman  v.  Cadman  (1886), 
33  Ch.  D.  397,  C.  A.,  j^er  Lindley  and  Lopes,  L.JJ.,  at  p.  401).  See  also 
£x  parte  M'Key  (1810),  1  Ball  &  B.  405. 

(&)  Re  Hamilton  {Infants)  (1885),  31  Ch.  D.  291,  C.  A.  ;  Cadman  v.  Cadman, 
supra  ;  Re  Hambrougli' s  Estate,  Hamhrouqh  v.  Hamhrougli,  [1909]  2  Ch. 
620. 

(c)  Kilminster  v.  Noel  (1834),  4  L.  J.  (ch.)  52;  Re  Haye,  Ex  parte  Haye 
(1849),  3  De  G.  &  Sm.  485  ;  De  Witte  v.  Fali?i  (1872),  L.  E.  14  Eq.  251  ;  even 
where  such  income  is  directed  to  be  accumulated  {Re  Colgan  {Infants)  (1881),  19 
Ch.  D.  305). 

{d)  Revel  Y.  WatJcinson  (1748), 1  Yes.  Sen.  93,  j^er  Lord  Haedwicke,  L.C,  at 
p.  95. 

{e)  Re  ArhucUe  (1866),  14  W.  E.  535;  Re  RoUnson  {Rosa),  an  Infant  (1868), 
16  W.  E.  1106;  De  Witte  v.  Palin,  supra  ;  Re  Bruce,  an  Infant  (1882),  30  W.  E. 
922  ;  Re  Tanner  (1884),  53  L.  J.  (cH.)  1108,  per  Kay,  J.,  at  p.  1110.  The  order 
in  Re  Arbuckle,  supra,  is  set  out  in  2  Seton,  Judgments  and  Orders,  6th  ed., 
pp.  1002  et  seq. 

(/)  I'entiman  v.  Fentiman  (1842),  13  Sim.  171;  Re  Colgan  {Infants),  supra; 
Re  Tanner,  supra,  per  Kay,  J.,  at  p.  1110. 
{g)  See  pp.  114,  lib,  post. 

{h)  Jackson  v.  Jackson  (1737),  1  Atk.  513,  515  ;  Butler  v.  Butler  (1743),  3  Atk. 
58,  60;  Barley  Y.  Barley  (1746),  3  Atk.  399;  A7idreius  v.  Partington  (1790),  2 
Cox,  Eq.  Cas.  223.  There  is  no  similar  obligation  on  the  mother  during  the 
father's  lifetime  (iTa/ey  v.  Bannister  {IS19),  4  Madd.  275;  Hodgens  v.  Hodgens 
(1837),  4  CI.  &  Fin.  323,  H.  L.);  or  after  his  death  {Bouglas  v.  Andrews  (1849), 
12  Beav.  310). 

{i)  Buckworth  v.  Buckivorth  (1784),  1  Cox,  Eq.  Cas.  80 ;  Haley  v.  Bannister, 
supra ;  Re  Williams,  Ex  parte  Williams  (1846),  2  Coll.  740.  If  the  infant's 
fortune  is  large,  a  liberal  view  will  be  taken  of  the  father's  position  {Jervoise 
V.  Silk  (1813),  Coop.  Gr.  52;  Re  Williams,  Ex  parte  Williams,  supra;  Re  Allan, 
Havelock  v.  Havelock  (1881),  17  Ch.  D.  807). 

{k)  Ex  parte  Petre  {l%02),  7  Yes.  403;  Katj  v.  Johnston  (1856),  21  Beav.  536, 
per  EOMILLY,  M.E.,  at  pp.  537,  538 ;  Origgs  v.  Gibson,  Maynard  v.  Gibson 
(No.  2),  Ex  parte  Maynard  (1866),  14  W.  E.  538  ;  Re  Allan,  Havelock  v.  Havelock, 
supra;  Re  Collins,  Collins  v.  Collins  (1886),  32  Ch.  D.  229  ;  BarnesY.  Ross,  [1896] 
A.  C.  625  ;  Re  Walker,  Walker  y.  Buncombe,  [1901]  1  Ch.  879.   The  amount  may 
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take  into  consideration  the  pecuniary  position  of  the  infant's 
father©,  or  mother  (7?i),  and  also  the  interests  of  his  brothers  or 
sisters,  who  are  otherwise  insufficiently  provided  for,  and  may 
benefit  by  the  allowance  (?^).  The  court  may  allow  a  larger  sum 
than  is  actually  required  for  his  maintenance  (o),  and,  if  his 
interests  so  require,  a  further  amount  will  be  directed,  notwith- 
standing that  maintenance  has  been  expressly  provided  for  him 
under  a  settlement  or  will  (j9). 

On  the  same  principles  as  regulate  directions  for  future 
maintenance,  the  court  will  direct  the  recoupment  of  sums  advanced 
for  the  past  maintenance  of  the  infant  by  his  father  (q),  or 
mother  (7-),  or  other  relatives  (s),  or  by  executors  or  trustees  (^), 
or  a  stranger  (u),  except  where  the  advances  must  be  regarded  as 
having  been  made  by  way  of  gift  (a). 

Sub-Sect.  4. — Advancement  out  of  Capital. 

225.  An  advancement  for  placing  the  infant  out  in  life,  or 
otherwise  for  a  special  benefit  to  him,  as  distinct  from  ordinary 
maintenance  and  education  (b),  may  be  made  by  a  trustee  in  suit- 
able cases  out  of  the  capital  of  the  personal  estate  in  which  the 
infant  has  a  vested  or  presumptive  or  contingent  interest,  where  it 
is  authorised  by  the  terms  of  the  trust  (c),  and  by  the  Chancery 


be  increased  as  the  infant  grows  older  (Nunn  v.  Harvey  (1848),  2  De  G.  &  Sm. 
301). 

(/)  Hill  V.  Chapman  (1787),  2  Bro.  0.  C.  231  ;  JervoiseY.  8rlk  (1813),  Coop.  G-. 
52 ;  Be  Allan,  Havelock  v.  Havelock  (1881),  17  Oh.  D.  807.  But  a  direct  benefit 
will  not  be  given  to  the  father  out  of  an  infant's  property  [Re  Stahles  (1852),  21 
L.  J.  (CH.)  620). 

(m)  Boach  v.  Garvan  (1748),  1  Ves.  Sen.  157,  per  Lord  Haedwicke,  Jj.P.,  at 
p.  160;  Heysham  v.  HeysJiam  (1785),  1  Cox,  Eq.  Cas.  179;  Barries  v.  Boss, 
[1896]  A.  C.  625. 

(?^)  Lanoy  v.  Atliol  {Duhe  and  Duchess)  (1742),  2  Atk.  444,pcT  Lord  Haedwicke, 
L.C.,atp.  447;  Tiveddell  v.  Tiveddell  (1822),  Turn.  &  E.  1,  per  Lord  Eldon, 
L.C.,  at  p.  13  ;  Wellesley  v.  Beaufort  (Duke)  (1827),  2  Euss.  1,  per  Lord  Eldon, 
L.C.,  at  p.  28;  Be  Weld  {a  Berson  of  Unsound  Mind)  (1882),  20  Ch.  D.  451, 
C.  A.,  per  Jessel,  M.E.,  at  p.  457  ;  Be  Walker,  Walker  v.  Buncombe,  [1901]  1 
Ch.  879.  The  interests  of  an  illegitimate  brother  of  the  infant  have  even  been 
considered  {Bradshaiu  v.  Bradshaiu  (1820),  1  Jac.  &  W.  647). 

(0)  Broiun  v.  Smith  (1878),  10  Ch.  D.  377,  381,  C.  A.  ;  Be  Lofthouse,  an  Infant 
(1885),  29  Ch.  D.  921,  932,  C.  A. 

(j))  Aynstuorthy.  Bratchett{lSOl),  13  Yes.  321 ;  Be  Walker,  Walker  v.  Buncombe, 
supra. 

(q)  Beeves  v.  Brymer  (1801),  6  Yes.  425;  Sherwood  v.  Smith  (1801),  6  Yes. 
454;  Ex  parte  Darlington  (1809),  1  Ball  &  B.  240;  Barsons  v.  Deters  (1865),  11 
Jur.  (N.  s.)  150  ;  Be  Hodges,  Davey  v.  Ward  (1878),  7  Ch.  D.  754. 

(r)  Coster  v.  Coster  (1836),  1  Keen,  199  ;  Bruin  v.  /ino«  (1843),  12  Sim.  436, 
456  ;  Broiun  v.  Smith,  supra. 

(s)  The  amount  has  been  recouped  to  a  brother  [Boycot  v.  Cotto7i  (1738),  1 
Atk.  552,  556,  557),  and  to  a  brother-in-law  {Be  Welch  (1854),  23  L.  J.  (ch.) 
344). 

(t)  Sisson  V.  Shaw  (1804),  9  Yes.  285  ;  Collisy.  Blackburn  (1804),  9  Yes.  470; 
Maberly  v.  Turton  (1808),  14  Yes.  499. 

{u)  Marlow  v.  Bitfield  (1719),  1  P.  Wms.  558. 

{a)  Be  CottrelVs  Estate,  Joyce  v.  Cottrell  (1871),  L.  E.  12  Eq.  566. 

[b)  Walker  Y.  Wetherell  (1801),  6  Yes.  473,  474;  Simpson  v.  Brown  {l^Qo), 
13  W.  E.  312. 

(c)  Be  Aldridge,  Abram  v.  Aldridye  (1886),  55  L.  T.  554,  C.  A. 
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Division  of  the  High  Court  out  of  capital  in  which  the  infant  has      ^ect.  4. 
an  absolute  interest  ((^),  or,  with  the  consent  of  the  other  persons  Manage- 
interested,  out  of  capital  in  which  he  has  less  than  an  absolute    ment  and 
interest  (e).    The  court,  however,  has  no  power  to  charge  the  real  Application 
estate  of  an  infant  for  the  purpose  of  his  advancement  (/).  The 
mere  conferring  of  "  a  power  of  advancement  "  upon  trustees,  without    °   ^  ' 
specifying  the  property  out  of  which  the  advancement  is  to  be  made,  Extent  of 
does  not  authorise  it  to  be  made  out  of  capital  to  which  the  infant  pow^^- 
would  otherwise  have  no  right  (^). 

The  word  "  advancement "  is  properly  appropriate  to  an  early 
period  of  life  (h)  ;  but  a  power  of  advancement  is  often  so  worded 
as  to  include  any  other  benefit,  and  its  operation  is  sometimes 
expressly  extended  beyond  infancy  (i).  Such  extension  must, 
however,  be  expressly  authorised  (j).  If  a  trustee  without  express 
authority  makes  an  advance,  for  a  proper  purpose,  out  of  capital  to 
which  the  infant  is  absolutely  entitled,  the  advancement  will  be 
sanctioned  (k).  If  the  infant  was  only  entitled  to  the  capital  con- 
tingently on  his  attaining  full  age,  the  advancement  will  be  allowed 
if  the  infant  attains  full  age  (l);  but  if  he  dies  during  minority,  the 
trustee  will  be  liable  to  account  for  the  advance  to  the  person  who 
thereupon  becomes  entitled  to  the  property  (m). 

226.  The  advancement  must  not  be  merely  to  put  money  into  Purpose  of 
the  infant's  pocket  (n),  but  must  be  for  a  definite  purpose  for  the  advancement, 
infant's  benefit  (o). 

The  advancement  must  be  replaced,  if  it  is  not  applied  to  the  Failure  of 
intended  purpose  through  the  default  or  negligence  of  the  trustee  purpose. 

(d)  Walker  v.  Wetherell  (1801),  6  Ves.  473,  474,  _per  Grant,  M.E.,  at  p.  474  ; 
Curtis  V.  Curtis,  [1901]  I.  ±i.  374. 

(e)  Evans  v.  Massey  (1826),  1  Y.  &  J.  196.  In  Franklin  v.  Green  (1690),  2  Vern. 
137  (as  explained  in  Lewin  on  Trusts,  llth  ed.,  pp.  718,  719,  n.  (a)),  the 
advancement  of  an  infant  who  died  before  attaining  full  age  was  sanctioned  as 
against  his  brothers  and  sisters  who  took  his  share  in  the  capital  by  survivorship. 

(/)  Re  Be  Teissier^  Settled  Estates,  Re  De  Teissier's  Trusts,  De  Teissier  v. 
De  Teissier,  [1893]  1  Ch.  153. 

{g)  Re  Aldridge,  Ahram  v.  Aldridge  (1886),  55  L.  T.  554,  0.  A. 

[h)  Re  Kershaiv's  Trusts  (1868),  L.  .E.  6  Eq.  322,  per  Malins,  Y.-C,  at  p.  323. 
{i)  Ibid.;  Loiuther  v.  Bentinck  (1874),  L.  E.  19  Eq.  166;  Re  Breeds'  Will 

(1875),  1  Ch.  D.  226. 

(i)  Clarhe  v.  Hogg  (1871),  19  W.  E.  617. 

[k)  Worthington  Y.M'Craer  (1856),  23  Eeav.  81,  joer  Eomilly,  M.E.,  at  p.  85. 
But  the  advance  will  not  be  sanctioned  where  the  infant's  father  is  the 
trustee  [Barley  v.  Barley  (1746),  3  Atk.  399). 

[1)  Worthington  v.  M'Craer,  supra. 

(m)  Hid.,  at  pp.  85,  86. 

{n)  Roper-Curzon  v.  Roper-Curzon  (1871),  L.  E.  11  Eq.  452,  per  Lord 
Eomilly,  M.E.,  at  p.  453. 

(o)  It  has  been  allowed  for  purchasing  a  commission  in  the  army  {Cope  v. 
Wilmot  {l^lll),  cited  in  Thompson  v.  Thompson  (1844),  1  Coll.  381,  396,  n.  (a); 
Evans  v.  Massey  (1826),  1  Y.  &  J.  196  ;  Lawrie  v.  Bankes  (1858),  4  K  &  J.  142) ; 
putting  out  as  apprentice  [Swinnock  v.  Crisp  (1681),  Freem.  (CH.)  78;  Frank- 
lin V.  Green,  supra;  Simpson  v.  Brown  (1865),  13  W.  E.  312;  Curtis  v.  Curtis, 
supra);  emigrating  {Re  England  (1830),  1  Euss.  &  M.  499;  Re  Salter's  Trusts 
(1866),  17  I.  Ch.  E.  176)  ;  purchasing  an  outfit  {Re  Welch  (1854),  23  L.  J. 
(ch.)  344) ;  furnishing  a  house  {Ferry  v.  Ferry  (1870),  18  W.  E.  482)  ;  pro- 
viding on  marriage  a  settled  fund  to  yield  income  {Roper-Curzon  v.  Roper- 
Curzon,  supra). 


94 


Infants  and  Children. 


Sect.  4. 
Manage- 
ment and 
Application 
for  Benefit 
of  Infant. 


Infants'  land 
deemed 
settled  land. 


making  it(^);  but  not  if,  immediately  after  its  having  been  so 
applied,  the  purpose  fails  owing  to  circumstances  over  which  he 
has  no  control  (q). 

Sect.  5. — Settled  Land. 
Sub-Sect.  1. — Statutory  Settlement  where  Infant  absolutely  Entitled. 

227.  Land  to  which  an  infant  is  entitled  in  possession  (r)  in  his 
own  right  is  for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890  (s),  settled  land  (t),  and  is  subject  to  all  the  provisions  of  these 
Acts  with  reference  to  settled  land  (a) ;  the  infant  being  deemed 
tenant  for  life  thereof  (b). 


Sub-Sect.  2. — Dealings  luith  Settled  Land. 
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228.  In  the  case  of  an  infant's  land  which 
land(c),  and  also  where  a  tenant  for  life,  or  a 
the  powers  of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882 
to  1890  (d),  is  an  infant,  or  where  an  infant  would,  if  he  were  of  full 
age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  (e), 
the  powers  of  a  tenant  for  life  under  these  Acts(/)  may  be 
exercised  on  behalf  of  the  infant  by  the  trustees  of  the  settlement, 
or,  if  there  are  none,  by  such  persons  and  in  such  manner  as  the 
court  on  the  application  of  a  testamentary  or  other  guardian  or  next 
friend  of  the  infant  either  generally,  or  in  a  particular  case,  orders  {g). 


{p)  Simpson  v.  Broiun  (1865),  13  W.  E.  312. 

[q)  Lawrie  v.  Banhes  (1858),  4  K.  &  J.  142,  where  the  commission  purchased 
with  the  advancement  was  sold  a  few  months  afterwards. 

(r)  Including  an  infant  having  a  vested  estate  liable  to  be  divested  in  case  of 
death  before  attaining  full  age  {Re  James'  Settled  Estates  (1884),  32  W.  898), 
and  the  infant  heir  of  one  partner  in  a  partnership  owning  land  [Re  Wells  (1883), 
31  W.  E.  764),  but  not  an  infant  having  only  a  contingent  interest  [Re  Home's 
Settled  Estate  (1888),  39  Ch.  D.  84,  C.  A.,  per  Noeth,  J.,  at  p.  89). 

(s)  (1882)  45  &46  Yict.  c.  38;  (1884)  47  &  48  Yict.  c.  18;  (1887)  50  &  51 
Yict.  c.  30  ;  (1889)  52  &  53  Vict.  c.  36 ;  (1890)  53  &  54  Yict.  c.  69. 

{t)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  59. 

{a)  Ibid.    See  title  SettlemeJ^ts. 

(6)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  59.  Except  where  the 
infant  has  only  a  contingent  interest  in  the  land  [Re  Liddell,  Liddell  v.  Liddell 
(1882),  52  L.  J.  (cH.)  207  ;  Re  Home's  Settled  Estate,  supra;  Re  Sparroiu's 
Settled  Estate,  [1892]  1  Ch,  412),  and  except  also,  perhaps,  where  the  infant  is  a 
married  woman  (see  note  (A),  p.  95,  post).  The  application  of  the  powers  and  pro- 
visions of  the  Settled  Land  Acts,  1882  to  1890  (see  note  [s],  supra),  to  the  lands 
of  infants  has  practically  superseded  the  provision  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  41,  that  land  to  which  an  infant 
is  entitled  in  his  own  right  for  an  estate  in  fee  simple,  or  for  any  leasehold 
interest  at  a  rent,  is  to  be  deemed  a  settled  estate  within  the  Settled  Estates 
Act,  1877  (40  &  41  Yict.  c.  18) ;  and  see  title  Settlements. 

(c)  See  note  (t),  supra. 

(d)  See  note  (s),  supra. 

(e)  See  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  58. 

(/)  lUd.,  ss.  3—20,  25—31;  Settled  Land  Act,  1890  (53  &  54  Yict.  c.  69), 
ss.  5 — 12;  and  title  Settlements. 

{())  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  60.  The  persons 
appointed  by  the  court  to  act  as  trustees  may  be  empowered  to  sell  the  infant's 
land  out  of  court,  if  a  sale  appears  to  be  for  the  benefit  of  the  infant  {Re  Price, 
Leighton  v.  Price  (1884),  27  Ch.  D.  552).  Eor  form  of  conditional  contract  for 
sale  of  land  of  infant  absolutely  entitled,  where  there  are  no  trustees  of  the 
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But  it  is  doubtful  whether  these  powers  are  exercisable  where  the 
infant  is  a  married  woman  (h). 

The  trustees  of  the  settlement,  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890  (i),  are  not  constituted  trustees  with  power 
of  sale  of  the  settled  land  within  the  meaning  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  s.  42  (k),  so  as  to  entitle  them  to  enter 
into  possession  of  the  land  during  a  minority  and  hold  it  as  against 
the  testamentary  guardian  of  the  infant  (I)  ;  but  they  can  exercise 
their  powers  without  the  consent  of  the  testamentary  guardian  (m). 

Where  in  the  absence  of  trustees  of  the  settlement  persons 
are  authorised  by  an  order  of  court  to  exercise  the  powers  of  a 
tenant  for  life  on  behalf  of  an  infant  during  his  minority  in  relation 
to  the  sale  of  land,  and  to  carry  out  a  certain  sale  (n),  it  is  not 
necessary  to  appoint  trustees  of  the  settlement  for  the  purpose  of 
receiving  notices  of  the  sale  (o) ;  but  the  order  in  such  a  case  ought 
to  direct  that  the  purchase-money  be  paid  into  court  (^). 


Sect.  5. 
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Powers  of 
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Sect.  6. — Registered  Land. 
229.  Where  a  person  who,  if  not  under  disability,  might  have  Power  of 


guardian  to 
act  for 
infant. 


made  an  application,  given  a  consent,  done  an  act,  or  been  party  to 
a  proceeding,  in  relation  to  any  land  or  charge  under  the  Land 
Transfer  Acts,  1875  and  1897  (q),  is  an  infant,  his  guardian  may 
act  on  his  behalf  in  the  same  manner  as  he  himself,  if  free  from 
disabihty,  might  have  done  in  those  respects,  and  may  otherwise 
represent  him  for  the  purposes  of  these  Acts  (7^).  Where  an  infant 
has  no  guardian,  the  court  may  appoint  a  guardian  to  act  on  his 
behalf  for  such  purposes,  and  may  from  time  to  time  change  the 
guardian  (s). 

The  provisions  of  the  Trustee  Act,  1893  (^),  with  respect  to  infant 
infant  trustees  and  mortgagees  and  the  making  of  vesting  orders,  trustees  and 
apply  to  registered  land  and  charges  (a).  mortgagees. 

The  option  which  is  given  to  a  tenant  for  life  of  deciding  infant  tenant 
whether  settled  land  shall  be  registered  in  his  name,  or,  where  there  i^^^* 
are  trustees  with  power  of  sale,  in  the  names  of  those  trustees,  or. 


settlement,  see  Encyclopsedia  of  Forms  and  Precedents,  Vol.  XII.,  p.  200 ;  and 
for  form  of  conveyance  by  trustee,  see  ibid.,  pp.  526,  718. 

(h)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  61  (1). 

(i)  See  note  (s),  p.  94,  ante. 

{Jc)  44  &  45  Vict.  c.  41  ;  see  pp.  87,  88,  ante. 

(/)  Be  Helyar,  Helyar  v.  Beckett,  [1902]  1  Ch.  391. 

(m)  Be  Newcastle's  [Duke)  Estates  (1888),  24  Ch.  D.  129,  142. 

{n)  See  note  {g),  p.  94,  ante. 

[o)  Under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  45. 
[p]  Be  Dudley's  {Countess)  Contract  (1887),  35  Ch.  D.  338. 
[q)  38  &  39  Vict.  c.  87 ;  60  &  61  Vict.  c.  65. 

(r)  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  88.    As  to  registered 
land  generally,  see  title  Eeal  Property  and  Chattels  Eeal. 
(s)  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  88. 
{t)  56  &  57  Vict.  c.  53. 

[a)  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  85.  The  Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  is  now  substituted  for  the  Acts  referred  to  in  the 
Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  85  (see  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  s.  38  (1) ) ;  and  see  title  Trusts  and  Trustees. 
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Infants  and  Children. 


Sect.  6. 
Registered 
Land. 


Infant 
interested 
in  doubtful 
question  of 
law  or  fact. 


Capacity  of 
infant  to  be 
a  copyholder. 


Admittance 
of  infant. 


where  there  is  an  overriding  power  of  appointment  of  the  fee 
simple,  in  the  names  of  the  persons  in  whom  that  power  is 
vested  (b),  is  exercisable  in  the  case  of  an  infant  tenant  for  life  by 
his  guardian  (c). 

230.  Where  a  doubtful  question,  either  of  law  or  fact,  arising 
upon  the  examination  of  the  title  to  land  in  which  an  infant  is 
interested,  is  referred  by  the  registrar  for  the  opinion  of  the  High 
Court  of  Justice  (c?),  any  other  person  interested  in  the  land  may 
apply  to  the  court,  as  defined  by  the  Land  Transfer  Act,  1875  (e), 
for  a  direction  that  the  opinion  of  the  court  to  whom  the  case  is 
referred  shall  be  binding  upon  the  infant  (/).  The  court  to  whom 
the  application  is  made  may,  if  necessary,  appoint  a  guardian  to 
appear  on  behalf  of  the  infant ;  and,  if  it  is  satisfied  that  the  interests 
of  the  infant  will  be  sufficiently  represented  in  any  case,  it  makes 
an  order  declaring  that  the  infant  shall  be  conclusively  bound  ; 
and  he  is  thereupon  conclusively  bound  by  any  decision  of  the  court 
having  cognisance  of  the  case  (g). 

Sect.  7. — Copyholds. 

231.  An  infant  may  take  a  copyhold  estate  by  grant  (h),  and 
may  become  entitled  thereto  by  descent  or  by  surrender  to  the  use 
of  a  will  or  otherwise  (i) ;  and,  in  the  absence  of  a  special  custom 
to  the  contrary,  the  lord  is  bound  to  admit  an  infant,  who  is  entitled 
to  become  tenant  of  a  copyhold  tenement  (k),  on  due  claim  by  his 
guardian  in  socage,  that  is,  his  next  of  kin  to  whom  the  tenement 
cannot  descend  (l). 

Where  an  infant  is  entitled  by  descent,  or  by  surrender  to  the 
the  use  of  a  will,  or  otherwise,  to  be  admitted  tenant  of  copyhold 
land,  he,  in  his  own  person  or  by  his  guardian  (m)  or  attorney  (n), 

(h)  Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  65),  s.  6. 

(c)  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  s.  88. 

(d)  Ihid.,  s.  74. 

(e)  38  &  39  Yict.  c.  87.  I.e.,  the  senior  judge  of  the  Chancery  Division  of 
the  High  Court  of  Justice  (or  in  his  absence,  or  at  his  request,  any  other  judge 
of  that  division,  and  during  vacation,  the  vacation  judge  or  the  county  court), 
as  the  case  may  be  {ihid.,  s.  114  ;  Land  Transfer  Rules,  1903,  r.  299  (Statutory 
Eules  and  Orders  Eevised,  Yol.  YIL,  Land  (Registration),  England,  p.  82) ). 

(/)  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  s.  76. 
{g)  Ihid.,  s.  77. 

{h)  Coke,  Complete  Copyholder,  s.  35  ;  Watkins,  Treatise  on  Copyholds, 
7th  ed.,  Yol.  IL,  p.  79.  As  to  an  infant's  capacity  to  act  as  steward  of  a 
manor,  see  p.  56,  ante.  As  to  copyholds  generally,  see  title  Copyholds, 
Yol.  YIIL,  pp.  1  et  seq. 

(^)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  3. 

(k)  Watkins,  Treatise  on  Copyholds,  7th  ed.,  Yol.  I.,  p.  272;  Yol.  II.,  p.  101. 

(/)  1  hid.  ;  2Eoll.  Abr.  40,  tit.  Gardein  (P.)  1  ;  J?,  v.  Wilhy  {Inliahitants)  (1814), 
2  M.  &  S.  504. 

(m)  As  to  the  appointment  and  duties  of  the  guardian  of  an  infant  copyholder, 
see  title  Copyholds,  Yol.  YIIL,  pp.  80,  81. 

[n)  An  infant  who  has  no  guardian  may,  by  writing  under  his  hand  and  seal, 
appoint  one  or  more  attorneys  on  his  behalf  to  appear  and  take  an  admittance 
to  copyhold  land  (Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  4). 
For  form  of  appointment,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YL, 
p.  558  ;  and  for  form  of  admittance  of  an  infant  by  next  friend,  see  ihid., 
Yol.  Y.,  p.  215. 
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ias  the  case  may  require,  is  to  appear  at  one  of  the  three  next  ^• 
courts  kept,  after  the  usual  notice,  for  the  manor  of  which  the  land  Copyholds, 
is  parcel,  and  there  offer  himself  to  be  admitted  (o).  In  default  of 
appearance  of  the  infant  in  person  or  by  his  guardian  or  attorney, 
and  of  acceptance  of  the  admittance,  the  lord  or  his  steward,  after 
the  three  courts  have  been  held  and  proclamations  regularly  made, 
may  at  a  subsequent  court  appoint  an  attorney  to  take  the 
admittance  of  the  infant  (p). 

If  the  fine  on  the  admittance  of  an  infant  (q)  is  not  paid  within  Fine  on 
three  months  after  a  written  demand  has  been  left  with  his  admittance, 
guardian,  or  with  the  infant  himself,  if  he  has  no  guardian,  the  lord 
of  the  manor  may  enter  upon  and  hold  the  land  for  the  purpose  of 
recovering  the  amount  of  the  fine,  with  incidental  costs,  out  of  the 
rents  and  profits  (r) ;  and  a  guardian,  w^ho  pays  to  the  lord  the  fine 
and  the  amount  of  those  incidental  costs,  may  enter  upon  and  hold 
the  land  for  the  purpose  of  re-imbursing  himself  the  sum  so  paid 
hy  him(s). 

232.  An  infant  is  not  liable  to  forfeit  his  copyhold  land  for  Forfeiture, 
neglecting  or  refusing  to  come  to  a  court,  or  to  be  admitted  to  the 

land,  or  to  pay  a  fine  imposed  upon  his  admittance  thereto  (t),  or 
for  any  other  cause  {a) ;  except,  after  reaching  the  age  of  discretion, 
for  contempt,  as  by  refusing  to  pay  the  accustomed  rent,  or 
committing  voluntary  waste,  after  frequent  warning  from  the 
lord  (6). 

233.  The  surrender  of  copyhold  land  by  an  infant  has  been  Surrender 
recognised  as  valid  by  special  custom  (c).    But  where  there  is  cJpyholder 
no  such  special  custom,  it  is  voidable  by  him  on  attaining  full  age, 

or  by  his  successor  in  title,  if  he  dies  before  attaining  full  age,  or 
without  confirming  it  (cl). 

Sect.  8. — Leaseholds  and  Leases, 
Sub-Sect.  1. — Acquisition  and  Tenure  hy  Infant. 
(i.)  In  Oeneral. 

234.  A  lease  to  an  infant,  or  the  assignment  of  a  lease  to  an  Lease  to 
infant,  is  voidable  hy  him  when  he  comes  of  age  (e),  and  he  cannot  i^^^^** 


(o)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  3. 

(p)  Hid.,  s.  5. 

{q)  Ihid.,  ss.  5,  6,  10. 

(r)  Ihid.,  ss.  6,  7. 

(s)  Ihid.,  s.  8. 

(t)  Ihid.,  s.  9.  But  tlie  lord  may  seize  the  land  quousque  {Dimes  v.  Grand 
Junction  Canal  Co.  (1846),  9  Q.  B.  469  ;  Dimes  v.  Grand  Junction  Canal 
{Proprietors)  (1852),  3  H.  L.  Cas.  794);  and  see  title  Copyholds,  Vol.  VIII., 
p.  49. 

(a)  Coke,  Complete  Copy-Holder,  s.  59. 
(&)  Ihid. 

(c)  At  the  age  of  twelve  years  {Lyde  v.  Somister  (1639),  Toth.  109) ;  and  even 
at  the  age  of  four  or  five  years  {Naijler  v.  Strode  (1686),  2  Eep.  Ch.  178,  [392]  ). 

(d)  Watkins,  Treatise  on  Copyholds,  1st  ed.,  Vol.  I.,  pp.  62,  63;  see  title 
Copyholds,  Vol.  VIII.,  p.  96. 

(e)  Bao.  Ahr.,  tit.  Infancy  and  Age  (I.)  8,  7th  ed.,  p.  376;  Ketsey's  Case 
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Infants  and  Children. 


Sect.  8. 

Leaseholds 
and  Leases. 


Surrender  of 
lease. 


Eenewal  of 
lease  by  or 
on  behalf  of 
infant 
leaseholder. 


Eenewal 
in  name  of 
trustee. 


be  sued  on  the  covenants  contained  in  the  lease,  either  during 
infancy,  or  after  attaining  full  age,  for  rent  falling  into  arrear  during 
his  infancy  (/),  nor  for  a  sum  in  respect  of  his  use  and  occupation 
of  the  demised  premises  (g),  unless  it  can  be  shown  that  they  were 
necessary  for  a  person  in  his  station  of  life  (h).  But  apparently 
the  lessor  can  distrain  against  him  for  rent  in  arrear  (i). 

A  surrender  of  a  lease  by  an  infant  is  void  if  a  new  lease 
consideration  of  which  it  is  made  is  for  any  reason  void(j). 


(ii.)  Reneiuahle  Lease. 

235.  Where  an  infant  is  entitled  to  a  renewable  lease,  he  or  his 
guardian  or  some  other  person  appointed  in  his  place  may  be 
empowered  by  an  order  of  the  High  Court  of  Justice,  or  either  of  the 
Chancery  Courts  of  Lancaster  or  Durham  {k),  where  those  courts 
respectively  have  jurisdiction,  to  surrender  the  lease,  and  take  for 
the  benefit  of  the  infant  one  or  more  new  similar  leases  of  the 
premises  comprised  in  the  surrendered  lease  The  fine  or 
premium  paid  on  the  renewal,  and  the  incidental  expenses,  must  be 
paid  out  of  the  infant's  estate  or  will  be  a  charge  on  the  premises  (m). 

236.  The  principle  of  equity  that  a  trustee,  or  guardian,  or  any 
one  otherwise  in  a  fiduciary  position,  who  takes  a  renewal  in  hisr 
own  name  of  a  lease  in  which  the  person  to  whom  he  stands  in  a 
fiduciary  position  is  interested  as  lessee,  holds  the  new  lease  in 
trust  for  that  person  {n),  is  enforced  with  special  strictness  when 
that  person  is  an  infant  (o) ;  even  though  the  lessor  refuses  to 


(1613),  Cro.  Jac.  320;  MalionN.  O'Farrell  (1847),  10  L  L.  E.  527;  Blahe  v, 
Concannon  (1870)^  4  I.  E.  C.  L.  323.  The  lessor  can  avoid  the  lease  -if  the 
infant  has  obtained  it  on  the  pretence  of  being  of  age  {Lemjpriere  v.  Lange{lS19), 
12  Ch.  D.  675). 

(/)  Infants  Eelief  Act,  1874  (37  &  38  Vict.  c.  62). 

Ig)  Loive  v.  Griffith  (1835),  1  Scott,  458  ;  Lemjpriere  y .  Lange^  supra. 

[h)  Crisp  V.  Churchill  (1794),  cited  in  Lloyd  v.  Johnson  (1798),  1  Bos.  &  P. 
340  ;  Lowe  v.  Griffith,  supra. 

(i)  In  Conny's  Case  (1611),  9  Co.  Eep.  84  b,  it  was  laid  down  that  an  infant 
who  held  a  tenement  of  a  manor  subject  to  a  quit  rent  could  be  distrained  upon 
for  the  rent  in  arrear  during  his  minority. 

(./)  Lloyde  v.  Gregory  (1638),  W.  Jo.  405.  An  infant  cannot  surrender  a 
lease  ;  yet  if  he  takes  a  new  lease  for  a  greater  interest,  it  is  good  until  avoided 
by  him.  But  if  he  takes  a  new  lease  for  the  same  term  and  no  more,  it  is  void, 
because  it  is  without  increase  of  term  or  decrease  of  rent  {Grange  v.  Tiving 
(1665),  O.  Bridg.  107,  f^r  Bridgman,  C.J.,  at  p.  117).  As  to  surrender  of 
leases  generally,  see  title  Landlord  and  Tenant. 

(/c)  As  to  these  courts,  see  title  Coukts,  Yol.  IX.,  pp.  120,  124. 

(Z)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  ss.  12,  15,  31, 
35,  36.  The  court  has  jurisdiction  where  the  legal  estate  is  vested  in  trustees^ 
{Re  Griffiths  {an  Infant)  (1885),  29  Ch.  D.  248).  As  to  the  power  of  trustees  to- 
renew  such  leases,  see  title  Trusts  and  Trustees. 

(m)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  14. 

\n)  Keech  v.  Sandford  (1726),  2  Eq.  Cas.  Abr.  741;  S.  C,  2  White  &  Tud. 
L.  C,  7th  ed.,  p.  693;  see  titles  Equity,  Vol.  XIII.,  p.  155;  Trusts  and 
Trustees 

(o)  Waliey  v.  Walley  (1687),  1  Vern.  484 ;  Blewett  v.  Millett  (1774),  7  Bro.ParL 
Cas.  367  ;  Killick  v.  Flexiiey  (1792),  4  Bro.  C.  C.  161 ;  Griffin  v.  Griffin  (1804), 
1  Sch.  &  Lef.  352,  354 ;  Mulvany  v.  Dillon  (1810),  1  Ball  &  B.  409. 
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renew  the  lease  to  the  infant  himself  (j?),  and  although  the  person     Sect.  8. 
taking  the  renewal  is  himself  jointly  interested  in  the  lease  (^).  Leaseholds 

Where  a  lease  is  renewed  to  a  person  who  is  jointly  interested  and  Leases, 

in  the  lease  with  an  infant,  but  does  not  stand  in  a  fiduciary  position  Renewal 

to  him,  he  holds  the  new  lease  for  his  own  benefit  to  the  exclusion  in  name  of 

of  the  infant  (r) ;  except  that  a  tenant  for  life,  who  takes  a  renewal  independent 

of  a  lease  in  his  own  name,  is  deemed  to  renew  it  for  the  benefit  of  jSntiy 

himself  during  his  life  and  of  the  remaindermen  after  his  death  (a),  interested 

with  infant. 

Sub-Sect.  2. — Leases  of  Infaiifs  Property. 
(i.)  By  the  Infant. 

237.  A  lease  of  an  infant's  property  made  by  himself  without  Leases  of 
judicial  authority  is  void  if  it  is  necessarily  to  his  prejudice  (6),  iiif^nt's 
and  in  other  cases  is  insecure,  since  it  is  voidable  by  him  after  f^t^^l^  ^  ^ 
attaining  full  age,  or  by  his  successor  in  title  (c).    But  he  cannot 

avoid  it  during  his  minority  (d),  and  he  is  bound  by  it  if  he 
continues  to  accept  rent  in  respect  of  it  after  attaining  full  age  (e), 
or  if  he,  after  attaining  full  age,  or  his  successor  in  title,  recognises 
the  validity  of  the  lease  (/).  The  lease  cannot  be  repudiated  by 
the  lessee  (g), 

(ii.)  By  the  Guardian  or  Trustees. 

238.  The  power  of  a  guardian  to  make  leases  of  his  ward's  Power  of 
property  is  part  of  his  general  powers  as  guardian  Qi).  guardian  to 

239.  Where  an  infant  is  tenant  for  life,  or  has  or  would,  if  of  full  Leases  by 
age,  have  the  powers  of  a  tenant  for  life  under  the  Settled  Land  trustees. 


{p)  Keech  v.  Sandford  (1726),  2  Eq.  Gas.  Abr.  741 ;  Ex  parte  Bennett  (1805), 
10  Ves.  380,  per  Lord  Eldon,  L.C.,  at  p.  386. 
(q)  Ex  'parte  Grace  (1799),  1  Bos.  &  P.  376. 
(r)  Re  Biss,  Biss  v.  Biss,  [1903]  2  Oh.  40,  0.  A. 

(a)  Taster  v.  Marriott  (1768),  Amb.  668  ;  Bawe  v.  Chichester  (1773),  Amb.  715  ; 
Pickering  v.  Voiules  (1783),  1  Bro.  0.  C.  197  ;  James  v.  Bean  <1805),  11  Yes.  383. 

(b)  Zouch  d.  Abhot  and  Hallet  v.  Parsons  (1765),  3  Burr.  1794,  1807,  1808.  If 
an  infant  grants  a  lease  reserving  no  rent,  it  will  be  void  [Lane  v.  Cowper  (1575), 
Moore  (k.  b.),  103,  105 ;  Blunden  v.  Baugh  (1633),  Cro.  Car.  302,  303),  unless  it 
is  beneficial  to  him  in  some  other  way  {Barnes  v.  Machin  (1608),  Noy,  130 ; 
Slator  V.  Brady  (1863),  14  I.  C.  L.  E.  61,  64,  65),  or,  at  any  rate,  it  will  be 
voidable  by  him  even  during  his  minority  (Slator  v.  Trimble  (1861),  14  I.  C.  L.  E. 
342,  per  Hayes,  J.,  at  p.  357).  But  the  rent  need  not  be  the  best  obtainable 
{Slator  V.  Trimble'^  supra,  at  p.  356  ;  Slator  v.  Brady,  supra,  at  p.  65).  As  to  the 
distinction  between  void  and  voidable  contracts  of  an  infant,  see  p.  63,  ante. 

(c)  Co.  Litt.  308  a;  Bac.  Abr.,  tit.  Infancy  and  Age  (I.)  7,  7th  ed.,  p.  375; 
Barnes  v.  Machin,  supra  ;  Blunden  v.  Baugh,  supra  ;  Zouch  d.  Abbot  and  Hallet 
v.  Parsons,  supra,  at  pp.  1804  et  seq.  There  must  be  some  overt  act  of  avoid- 
ance {Slator  V.  Brady,  supra,  at  p.  66). 

{d)  Slator  V.  Trimble,  supra,  per  Hayes,  J.,  at  p.  356 ;  Slator  v.  Brady, 
supra,  at  p.  66. 

(e)  Ashfield  v.  Ashfield  (1626),  Godb.  364  ;  Smith  v.  Low  (1739),  1  Atk.  489  ; 
Baylis  v.  Dineley  (1815),  3  M.  &  S.  477,  per  Lord  Ellenborough,  C.  J.,  at  p.  480. 

(/)  Stoi^y  V.  Johnson  (1837),  2  Y.  &  C.  (ex.)  586,  per  Lord  Abinger,  C.B.,  at 
p.  607.  For  form  of  repudiation  or  confirmation  of  a  lease,  see  Encyclopaedia 
of  Forms  and  Precedents,  Yol.  YL,  pp.  557,  558. 

{g)  Davies  v.  Manington  (1658),  2  Sid.  109 ;  Zouch  d.  Abbot  and  Hallet  v. 
Parsons,  supra,  at  pp.  1805, 1806  ;  and  see  Smith  v.  Bowin  (1669),  1  Mod.  Eep.  25. 

{h)  See  p.  132,  post.   As  to  leases  generally,  see  title  Landlord  and  Tenant. 
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Acts,  1882  to  1890  (i),  in  respect  of  settled  land,  or  is  absolutely 
entitled  to  land  in  his  own  right  (j),  the  powers  of  leasing  conferred 
by  these  Acts  on  a  tenant  for  life  (k)  may  be  exercised  in  respect  of 
the  land  on  behalf  of  the  infant  by  the  trustees  of  the  settlement, 
and  if  there  are  none,  by  such  persons  and  in  such  manner  as  the 
competent  court  (/),  on  the  application  of  a  guardian  or  next  friend 
of  the  infant,  either  generally  or  in  a  particular  instance  orders  (m), 

(iii.)  Under  Direction  of  the  Court. 

240.  Where  an  infant  is  entitled  to  land  in  fee  or  in  tail,  or  to 
leasehold  land  for  an  absolute  interest,  and  it  appears  to  the 
court  to  be  for  his  benefit,  he  or  his  guardian  in  his  name  may 
be  empowered  by  the  court  to  grant  building,  repairing,  mining, 
improving,  agricultural  and  other  leases  of  the  land  for  such  terms 
of  years  and  subject  to  such  rents  and  covenants  as  the  court 
directs,  but  no  fine  nor  premium  must  be  taken,  and  the  best 
obtainable  rent  must  be  reserved  (n).  The  leases  are  settled  by  the 
court,  and  counterparts,  executed  by  the  lessees,  must  be  deposited 
in  the  master's  office  until  the  infant  attains  full  age  (o) . 

241.  Where  a  person  entitled  in  his  own  right  to  land  for  an 
estate  in  fee  simple,  or  to  leasehold  land  at  a  rent,  is  an  infant,  the 
provisions  of  the  Settled  Estates  Act,  1877  (jo),  as  to  leasing  (2) 
apply  to  the  land  as  if  it  were  a  settled  estate  (r). 

242.  Where  an  infant  might,  if  of  full  age,  be  compelled  under 
a  subsisting  covenant  or  agreement  to  renew  a  lease,  he  or  his 
guardian  in  his  name  may  be  directed  by  the  court  to  accept  a 
surrender  of  the  lease  and  execute  a  new  similar  lease  (s).  If  the 
infant  is  not  within  the  jurisdiction,  such  person  as  the  court  thinks 
proper  may  be  directed  by  the  court  to  accept  the  surrender  and 


(i)  (1882)  45  &  46  Yict.  c.  38  ;  (1884)  47  &  48  Vict.  c.  18  ;  (1887)  50  &  51  Vict, 
c.  30 ;  (1889)  52  &  53  Yict.  c.  36;  (1890)  53  &  54  Vict.  c.  69. 

(/)  See  p.  94,  ante;  and  see  title  Settlements. 

(k)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  6—17,  20;  Settled  Land 
Act,  1889  (52  &  53  Vict.  c.  36),  s.  2  ;  Settled  Land  Act,  1890  (53  &  54  Vict.  c. 
69),  ss.  7,  8 ;  and  see  title  Settlements. 

{I)  The  Chancery  Division  of  the  High  Court,  and  also,  as  regards  land  in  the 
County  Palatine  of  Lancaster,  the  Court  of  Chancery  of  the  County  Palatine 
(Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  46  (1),  (8) ). 

(m)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  58—60;  Cecil  v.  Langdon 
(1886),  54  L.  T.  418.  For  form  of  lease,  see  Encyclopaedia  of  Porms  and 
Precedents,  Vol.  VIL,  pp.  643,  645. 

[n)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  17._  No 
lease  of  the  capital  mansion-house  and  the  park  and  grounds  held  therewith  is 
to  be  made  for  a  period  exceeding  the  minority  of  the  infant  (ibid.).  The  court 
has  jurisdiction  where  the  land  is  limited  in  fee  defeasible  on  the  happening  of 
certain  events  (Re  Clark  (1866),  1  Ch.  App.  292),  and  where  the  infant's  estate 
is  in  remainder  after  a  Hfe  estate  {Re  Letchford  (1876),  2  Ch.  D.  719),  and  where 
the  legal  estate  is  vested  in  trustees  {Re  Griffiths  {an  Infant)  (1885),  29  Ch.  D. 
248).    See,  also,  Seton,  Judgments  and  Orders,  6th  ed.,  pp.  1029  et  seq, 

(a)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  s.  17. 

(p)  40  &  41  Vict.  c.  18. 

(^q)  Ibid.,  ss.  4—15  ;  see  titles  Landlord  and  Tenant  ;  Settlements. 

(r)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  41. 

(a)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  ss.  16,  20,  31. 
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execute  the  new  lease  (0-  The  fines,  premiums,  and  moneys 
received  on  account  of  the  renewal  of  the  lease  are  to  be  paid  to  the 
guardian,  and  applied  under  the  direction  of  the  court  for  the  benefit 
of  the  infant ;  or,  if  the  infant  is  out  of  the  jurisdiction,  they  are 
to  be  paid  to  such  account  and  applied  in  such  manner  as  the  court 
directs  (a). 

Sect.  9. — Advoiusons. 

243.  An  infant,  however  young  he  may  be,  can  hold  the  advow- 
son  or  patronage  of  a  benefice,  and  can  present  to  the  benefice  on  an 
avoidance  thereof  (6).  His  hand  may  be  guided  by  his  guardian  to 
sign  the  presentation  (c) .  But  the  guardian  is  supposed  to  find  a 
fit  person  for  the  infant  to  present  (d).  Where  an  advowson  is 
vested  in  trustees  upon  trust  to  present  such  clerk  as  a  designated 
person,  who  happens  to  be  an  infant,  shall  nominate,  they  are  com- 
pellable in  equity  to  present  the  infant's  nominee  (e).  The  fact  of 
the  patron  being  an  infant  will  not  extend  the  period  of  six  months 
within  which  a  presentation  must  be  made  in  order  to  avoid  a  lapse 
to  the  bishop  (/).  Where  during  the  minority  of  a  patron  the 
right  of  presentation  is  expressly  vested  in  trustees,  the  power  to 
consent  to  the  sale  of  glebe  lands  of  the  benefice  vested  in  the  patron 
by  a  private  Act  of  Parliament  will  nevertheless  be  exercisable 
during  the  minority  by  the  guardians  of  the  infant,  and  not  by  the 
trustees  (g). 

Sect.  10. — Settlements  and  Covenants  to  settle  on  Marriage. 
Sub-Sect.  1. — At  Common  Laiu. 

244.  A  settlement,  or  covenant  to  settle,  made  or  entered  into  by  Marriage 
an  infant  on  marriage,  is,  at  common  law,  not  void  but  voidable  (/t),  settlement 

  of  infant 

t)  Infants'  Property  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  65),  ss.  IS,  20,  31.      voidable  at 
a)  IUd.,^.2\.  common  law, 

(6)  Co.  Litt.  89  a;  3  Co.  Inst.  156  ;  Gib.  Cod.  794;  Granger.  Tiving  (1665), 
0>Bridg.  107,  117;  Arthington  v.  Coverbj  (1733),  2  Eq.  Cas.  Abr.  518,  520; 
Hearle  v.  Greenhank  (1749),  3  Atk.  695,  710  ;  Zomh  d.  Alhot  and  Ballet  v. 
Parsons  (1765),  3  Burr.  1794,  1802  ;  Oddie  v.  Woodford  (1825),  3  My.  &  Cr.  584, 
630,  H.  L.  A  presentation  is  not  a  thing  of  profit  of  wliicli  the  guardian  can 
make  any  benefit  for  the  infant ;  and  there  can  be  no  inconvenience  from  want 
of  discretion  on  the  part  of  the  infant,  since  the  bishop  is  the  judge  of  the 
qualification  of  the  clerk  presented  (3  Co.  Inst.  156 ;  Hearle  v.  Greenhank,  supra, 
jper  Lord  Hardwicke,  L.C,  at  p.  710).  The  guardian  cannot,  in  law,  present 
(Co.  Litt.  89  a;  Pitz.  Nat.  Brev.  33,  T.);  but  there  appear  to  have  been 
instances  where  a  presentation  by  the  guardian  has  been  accepted  (Watson, 
Clergyman's  Law,  4th  ed.,  p.  140).  See  title  Ecclesiastical  Law,  Vol.  XL, 
p.  573. 

(c)  Watson,  Clergyman's  Law,  4th  ed.,  p.  140. 

Id)  Arthingto?i  v.  Coverly,  supra,  per  Lord  King,  L.C,  at  p.  520. 

(e)  Arthington  v.  Coverly,  supra;  see  title  Ecclesiastical  Law,  Vol.  XL, 
p.  565.    As  to  an  agreement  to  augment  a  benefice,  see  ihid.,  p.  566. 

(/)  Co.  Litt.  172  a;  Eitz.  Nat.  Brev.  34,  T. ;  see  title  Ecclesiastical  Law, 
Vol.  XL,  pp.  590  ef  seq. 

(g)  Leigh  v.  Leigh,  [1902]  1  Ch.  400.  As  to  an  agreement  on  behalf  ot  an 
infant  patron  for  the  vesting  of  the  patronage  of  an  augmented  benefice  in  the 
person  who  has  augmented  it,  see  title  Ecclesiastical  Law,  Vol.  XL,  p.  566. 

{h)  LurnfordY.  Lane  (1781),  1  Bro.  C.  C.  106,  115  ;  Clough  v.  Olough  (1801), 
5  Ves.  710,  717;  Milner  v.  Harewood  (Lord)  (1811),  18  Ves.  259,  per  Lord 
Eldon,  L.C,  at  pp.  275,  280  ;  Stamper  v.  Barker  (1820),  5  Madd.  157, 164  ;  Simson 
V.  Jones  (1831),  2  Kuss.  &  M.  365,  374  ;  Pimm  v.  Lnsall  (1849),  1  Mac.  &  G. 
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Sect.  10. 
Settlements 

and 
Covenants 
to  settle  on 
Marriage. 

Settlement 
by  adult 
husband  of 
property  of 
infant  wife. 


Impounding 
of  interest 
of  infant 
in  other 
property. 


and  is  binding,  if  it  is  confirmed  by  him  affcer  attaining  fall  age  (i), 
or  is  not  repudiated  by  him  within  a  reasonable  time  after  attaining 
full  age  {k).  The  consent  of  his  parent  or  guardian  gives  no  validity 
to  the  settlement  (I). 

245.  In  marriage  settlements  made  before  the  1st  January,  1908, 
the  covenant  or  assignment  by  an  adult  husband  bound  the  personal 
property  of  an  infant  wife  comprised  therein  to  the  same  extent  as 
before  the  1st  January,  1883  (m),  in  spite  of  the  wife's  repudiation 
of  it  after  attaining  full  age  {n) ;  and  a  husband  could  not  concur 
with  the  wife  in  defeating  the  settlement  (o).  But  a  settlement  or 
agreement  for  a  settlement  on  marriage  made  on  or  after  the  1st 
January,  1908,  by  a  husband  respecting  the  property  of  an  infant 
wife  is  not  valid  unless  it  is  confirmed  by  her  after  attaining  full 
age  (p).  If,  however,  she  dies  during  infancy,  it  binds  or  passes 
any  interest  in  the  property  to  which  he  may  become  entitled  on 
her  death,  and  which  he  could,  but  for  this  provision,  have  bound 
or  disposed  of  (q), 

246.  If  an  infant  repudiates  a  marriage  settlement  after  attaining 
full  age,  the  interest  taken  by  the  infant  in  property  brought  into 


449,  ^er  Lord  Cottenham,  L.O.,  at  pp.  456,  457  ;  Eonywood  v.  Honywood 
(1855),  20  Beav.  451 ;  Nelson  v.  Stocker  (1859),  4  De  O.  «fe  J.  458,  C.  A. ; 
Kingsman  v.  Kingsman  (1880),  6  Q.  B.  D.  122,  C.  A.^per  Lord  Selborne,  L.O., 
at  p.  127  ;  Bmith  v.  Lucas  (1881),  18,  Oh.  D.  531,  ^er  Jessel,  M.E.,  at  p.  543  ; 
Cooke  V.  Cooke  (1887),  38  Oh.  D.  202,  'per  North,  J.,  at  p.  209;  Cooper  v.  Cooper 
(1888),  13  App.  Oas.  88,  per  Lord  Macnaghten,  at  p.  108;  Duncan  v.  Dixon 
(1890),  44  Oh.  D.  211.  As  to  the  effect  of  foreign  domicil,  see  title  Oonflict 
OF  Laws,  Vol.  YL,  p.  279. 

{i)  Barrow  v.  Barrow  (1858),  4  K  &  J.  409  ;  Willougliby  v.  Middleton^l^Q'T), 
2  John.  &  H.  344;  Merryweather  v.  Jones  (1864),  4  Giff.  509  ;  Davies  v.  Davies 
(1870),  L.  E.  9  Eq.  468  ;  Trowell  v.  Shenton  (1878),  8  Oh.  D.  318,  0.  A. ;  Wilder 
V.  Pigott  (1882),  22  Oh.  D.  263  ;  Oreenhill  v.  North  British  and  Mercantile 
Insurance  Co.,  [1893]  3  Oh.  474 ;  Be  Hodson,  Williams  v.  Knight,  [1894]  2  Oh. 
421. 

(k)  Clough  V.  Clough  {1801),  5  Ves.  710,  717 ;  Ediuards  v.  Carter,  [1893]  A.  0.  360, 
per  Lord  Herschell,  L.O.,  at  p.  364  ;  ViditzY.  O'Hagan,  [1900]  2  Oh.  87,  0.  A., 
per  LiNDLEY,  M.R.,  at  p.  97.  The  decision  of  North,  J.,  in  Be  Jones,  Farrington 
V.  Forrester,  [1893]  2  Oh.  461,  that  a  settlement  by  an  infant  might  be  repu- 
diated after  a  lapse  of  twenty  years  appears  to  be  inconsistent  with  the  decision 
of  the  House  of  Lords  in  Edwards  v.  Garter,  supra.  An  infant,  by  concurring 
in  a  marriage  settlement,  may  lose  the  right  to  make  a  claim  upon  the  property 
of  the  other  party  adversely  to  the  settlement  [Harvey  v.  Ashley  (1748),  3  Atk. 
607  ;  Buckinghamshire  [Earl)  v.  Drury  (1761),  2  Eden,  60).  Eor  form  of 
confirmation  of  a  settlement,  see  Encyclopaedia  of  Eorms  and  Precedents, 
Vol.  v.,  p.  133.  As  to  the  effect  of  acquiring  a  foreign  domicil,  see  title 
Conflict  of  Laws,  Vol.  VL,  pp.  234,  279. 

[l)  Durnford  v.  Lane  (1781),  1  Bro.  0.  0.  105,  at  p.  112  ;  Field  v.  Moore,  Field 
V.  Brown  (1855),  7  Be  G.  M.  &  G.  691,  0.  A.,  per  Turner,  L.J.,  at  pp.  706,  707. 

(m)  When  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  19,  came  into  operation  ;  see  ibid. ;  Stevens  v.  Trevor-Garrick,  [1893]  2  Oh. 
iiOl ;  Buckland  v.  Buckland,  [1900]  2  Oh.  534.  See  title  Husband  and  Wife, 
Vol.  XVL,  pp.  325  et  seq. 

(n)  Stevens  v.  Trevor-Garrick,  supra;  Buckland  y.  Buckland,  supra. 

(o)  Be  London  Dock  Co.,  Ex  parte  Blake  (1853),  16  Beav.  463;  Sharpe  v.  Fay 
(1868),  4  Oh.  App.  35. 

{p)  Married  Women's  Property  Act,  1907  (7  Edw.  7,  c.  18),  s.  2  (1). 

(</)  J  hid.,  s.  2  (2).    See  title  Settlements. 
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settlement  by  the  other  party,  except  income  which  a  wife  is  restrained     Sect.  lo. 
from  anticipating  during  coverture  (r),  may  be  impounded  to  make  Settlements 
up  to  the  beneficiaries  under  the  settlement  the  loss  which  they  and 
sustain  through  the  repudiation  (a) .  Covenants 

to  settle  on 

247.  An  infant  cannot  be  compelled  to  execute  a  settlement  of  Marriage, 
property  on  marriage  {b) .  inf anT^t 

compellable 

Sub-Sect.  2. —  Under  Infant  Settlements  Act,  to  execute 

,  settlement. 

248.  A  male  infant  above  the  age  of  twenty  years,  and  a  female  settlement 
infant  above  the  age  of  seventeen  years,  may  upon  or  in  contemplation  with  the 
of  marriage  (c),  with  the  sanction  of  the  Chancery  Division  of  the  sanction  of 
High  Court,  make  a  valid  settlement,  or  contract  for  a  settlement,  of 
all  or  any  property,  real  or  personal,  whether  in  possession,  reversion, 
remainder,  or  expectancy  (<:?),  to  or  over  which  he  or  she  is  entitled 
or  has  any  power  of  appointment,  not  being  a  power  expressly 
declared  to  be  incapable  of  being  exercised  during  infancy  (e) ;  and 
all  conveyances,  appointments  of  property,  and  contracts  to  make 
a  conveyance  or  appointment,  executed  by  the  infant  with  the 
approbation  of  the  court  in  order  to  give  effect  to  the  settlement,  are 
as  valid  as  if  the  infant  were  of  full  age  (/).    But  where  the  infant 


(r)  Hamiltmi  v.  Hamilton,  [1892]  1  Ch.  396.  As  to  restraint  on  anticipation 
generally,  see  title  Husband  and  Wife,  Vol.  XVI.,  pp.  359  et  seq, 

(a)  Hamilton  v.  Hamilton,  supra ;  Carter  v.  Silber,  Carter  v.  HaslucJc,  [1891] 
3  Ch.  553. 

(&)  Be  Potter  (1869),  L.  E.  7  Eq.  484;  Seafon  v.  Seaton  (1888),  13  App.  Cas. 
61,  per  Lord  Herschell,  at  p.  71 ;  lie  Leigh,  Leigh  v.  Leigh  (1888),  40  Ch.  D. 
290,  C.  A.,  per  Lindley,  L.  J.,  at  p.  296. 

(c)  Infant  Settlements  Act,  1855  (18  &  19  Vict.  c.  43),  ss.  1,  4.  The  Act  has 
been  held  to  authorise  not  only  an  antenuptial  settlement,  but  also  a  postnuptial 
settlement  within  a  short  time  after  the  marriage  {Poivell  v.  Oakley  (1865),  34 
Beav.  575 ;  Re  Sampson  and  Wall,  Infants  (1884),  25  Ch.  D.  482,  C.  A.  ;  Seaton 
V.  Seaton^  supra,  at  pp.  68,  76 ;  Be  Leigh,  Leigh  v.  Leigh,  supra,  per 
Cotton,  L.J.,  at  p.  295).  As  to  whether  it  applies  where  the  infant  does  not 
attain  the  prescribed  age  until  after  marriage,  see  Be  Phillips  [an  Infant)  (1887), 
34  Ch.  D.  467 ;  Re  Leigh,  Leigh  v.  Leigh,  supra,  at  p.  297. 

{d)  Including  a  legacy  bequeathed  after  marriage  [Be  Johnson,  Moore  v. 
Johnson,  [1891]  3  Ch.  48). 

(e)  Infant  Settlements  Act,  1855  (18  &  19  Vict.  c.  43),  s.  1.  The  sanction  is 
given  on  application  by  the  infant,  or  the  infant's  guardian,  by  petition  in  a  sum- 
mary way ;  and,  if  there  is  no  guardian,  the  court  at  its  discretion  may  or  may 
not  require  a  guardian  to  be  appointed,  and  may  require  any  persons  interested 
in  the  property  to  be  served  with  notice  of  the  petition  [ibid.,  s.  3).  The  court 
takes  into  consideration  the  rank  and  position  and  property  of  the  infant  and 
of  the  person  whom  the  infant  is  to  marry,  and  the  fitness  of  the  proposed 
trustees  and  their  consent  to  act  (E.  S.  C,  Ord.  55,  r.  26  (Statutory  Eules  and 
Orders  Eevised,  Vol.  XII.,  Supreme  Court,  England,  p.  210)  ).  But  the  appli- 
cation does  not  make  the  infant  a  ward  of  court,  or  render  it  necessary  for  the 
court  to  sanction  the  marriage  or  inquire  into  its  propriety  (i?e  i^a/^o/^  (1856), 
6  De  G.  M.  &  Gr.  201 ;  Be  Strong  (1856),  26  L.  J.  (ch.)  64,  C.  A.). 

(/)  Infant  Settlements  Act,  1855  (18  &  19  Vict.  c.  43),  s.  1.  The  Act  only 
removes  the  disability  of  infancy  so  far  as  the  making  of  the  settlement  is 
concerned,  and  does  not  remove  any  disability  attaching  to  coverture  [Seaton  v. 
Seaton,  supra),  nor  the  disability  of  infancy  in  respect  of  any  subsequent  act  of 
the  infant,  e.g.,  execution  of  a  power,  under  the  provisions  of  the  settlement  [Re 
ArmiVs  Trusts  (1871),  5  I.  E.  Eq.  352,  360).  As  to  execution  of  a  power  by 
infants,  see  pp.  53,  54,  ante. 
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Sect.  10.    jg  tenant  in  tail  an  appointment  under  a  power  of  appointment^ 
Settlements  or  a  disentailing  assurance  executed  by  him,  is  void  if  he  dies 
and       under  age(^).    In  other  cases  the  infant  may  so  appoint  that. 
Covenants        failure  of  the  limitations  of  the  settlement,  the  property  will 
Marriage^  become  his  own,  whether  he  attains  full  age  or  dies  during  infancy  (/t). 

  '    If  the  settlement  has  been  made  with  the  intention  of  including 

property  which,  owing  to  its  character  having  been  misrepresented,, 
is  not  in  fact  included  in  it,  the  infant  will  be  precluded  from  after- 
wards setting  up  a  title  to  it  adverse  to  the  settlement  (i). 


Settlement 
by  the  court 
on  marriage 
without 
requisite 
consent. 


Sub-Sect.  3. — On  Marriage  luitliout  Requisite  Consent. 

249.  Where  a  marriage  between  parties,  each  or  either  of  whom 
is  an  infant,  and  is  not  a  widower  or  widow,  is  procured  by  the 
fraud  of  one  of  the  parties  without  the  consent  required  by  law  {k)^ 
the  court  may  declare  a  forfeiture  of  the  nature  and  extent  described 
elsewhere  (I). 


Wills  of 
infant 
soldiers  and 
seamen  on 
service,  or 
at  sea. 


Sect.  11. — Wills  of  Infant  Soldiers  and  Seamen  on  Service, 

250.  The  general  incapacity  of  an  infant  to  make  a  will  {m)  is 
subject,  as  regards  personalty,  to  an  exception  in  favour  of  infant 
soldiers  on  actual  military  service,  and  infant  mariners  or  seamen 
at  sea  {n).  Such  persons,  after  attaining  the  age  of  fourteen  years,, 
can  to  the  same  extent  as  adults  in  a  like  position  (o),  either  by  a. 
nuncupative  will  {p)  or  by  any  writing  intended  to  be  testamentary, 
whether  signed  and  witnessed  or  not  {q),  make  an  effectual 
testamentary  disposition  of  their  personal  estate  {r). 


{(j)  Infant  Settlements  Act,  1855  (18  &  19  Vict.  c.  43),  s.  2  ;  i^e  Scott,  Scott  v. 
Hanhury,  [1891]  1  Ch.  298,  loer  North,  J.,  at  pp.  302,  303.  As  to  the  effect  of 
an  order  not  being  acted  on  during  infancy,  see  Sams  v.  Cronin,  Ex  jparte  Reed 
{Maria)  (1873),  22  W.  E.  204. 

(7z)  Re  Scott,  Scott  v.  Hanhury,  supra, 
i)  Mills  V.  Fox  (1887),  37  Ch.  D.  153. 
k)  See  note  [g),  p.  57,  ante. 

{I)  See  title  Husband  and  Wife,  Vol.  XVI.,  pp.  297,  298. 
{m)  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  7 ;  see  p.  49,  ante;  and  as 
to  testamentary  capacity  generally,  see  title  Wills. 

{n)  Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  11;  see  In  the  Goods  of 
M'Murdo  (1867),  L.  E.  1  P.  &  D.  540. 
(o)  See  title  Wills. 
(p)  2  Bl.  Com.  500  ;  see  title  Wills. 
[q]  2  Bl.  Com.  501,  502. 

(r)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  22  ;  Wills  Act,  1837  (7  Will.  4  &  1 
Vict.  c.  26),  s.  11.  But  see  the  Navy  and  Marines  (Wills)  Acts,  1865  and  1897 
(28  &  29  Vict.  c.  72 ;  60  &  61  Vict.  c.  15),  as  to  the  wills  of  seamen  and  marines, 
as  defined  by  those  Acts ;  and  see  title  Executors  and  Administrators,  VoL 
XIV.,  pp.  161,  162. 
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Part  VL — Rights  and  Duties  of  Parents. 


Sect.  1. — Guardianship  and  Custody  (s). 
Sub-Sect.  1. — Rights  of  Father. 


Sect.  1. 
Guardian- 
ship and 


251.  A  father  has  a  natural  jurisdiction  over,  and  a  right  Custody, 
to  the  custody  of,  his  child  during  infancy  {a),  except  that  in  the  p^-^^"^^ 
case  of  a  daughter  the  right  determines  on  her  marriage  under  father  to 
age  (J)).    The  right  to  custody  may  be  enforced  by  writ  of  habeas  custody. 
corpus  (c)  or  by  petition  (cQ,  and  is  absolute  even  as  against  the 
mother  (e),  and  in  the  case  of  a  ward  of  court  (/),  except  where  the 
father  forfeits  it  by  his  own  act  or  conduct  (g). 

(s)  As  to  the  effect  of  foreign  domicil,  see  title  Conflict  of  Laws,  Vol.  VI., 
p.  280. 

(a)  Co.  Litt.  88  b,  note  (12)  by  Hargrave  ;  He  Agar-Ellis,  Agar-Ellis  v. 
Lascelles  (1883),  24  Ch.  D.  317,  "C.  A.,  jjer  Bq-wen,  L.J.,  at  pp.  335,  336; 
Thomasset  v.  Thomasset,  [1894]  P.  295,  C.  A.,  ijer  LiNDLEY,  L.J.,  at  pp.  298, 
299  ;  Re  Minelga  (1910),  Times,  2nd  June.  As  to  the  father's  power  to  appoint 
a  guardian  of  his  infant  child  after  his  death,  see  pp.  123  et  seq.,  post.  As  to  the 
nationality  of  an  infant  following  that  of  his  father,  see  title  Aliens,  Vol.  I., 
pp.  315,  318,  319. 

(b)  Mendes  v.  Mendes  (1748),  1  Ves.  Sen.  89,  per  Lord  Haedwicke,  L.C.,  at 
p.  91 ;  Roach  v.  Garvan  (1748),  Belt's  Sup.  86. 

(c)  R.  V.  Ward  (1762),  1  Yv^m.  Bl.  386 ;  Re  Pearson  (1820),  4  Moore  (c.  P.),  366 ; 
Re  Pulhrooh  (1847),  11  Jur.  185  ;  Re  Lyons,  an  Infant  (1869),  22  L.  T.  770;  see 
also  title  Crown  Practice,  Vol.  X. ,  pp.  52, 53.  Habeas  corpus  will  not  be  granted 
to  an  agent  [R.  v.  Scherscheiushy  (1892),  8  T.  L.  E.  571).  Where  a  person  has, 
before  the  application  to  the  court,  handed  over  the  infant,  even  illegally,  to  a 
third  person,  a  writ  of  habeas  corpus  will  not  be  issued  [Barnardo  v.  Fordy 
Gossage's  Case,  [1892]  A.  C.  326,  overruling  R.  v.  Barnardo  (1889),  23  Q.  B.  D. 
305,  C.  A.,  and  affirming  R.  v.  Barnardo  (1890),  24  Q.  B.  D.  283,  C.  A.),  though 
in  the  circumstances  of  that  case  the  writ  was  issued.  But  it  is  no  sufficient 
answer  to  a  writ  to  say  that  the  child  is  not  in  the  custody  of  the  person 
against  whom  the  application  is  made  without  stating  whether  he  knows  where 
the  child  is  or  by  whom  it  was  taken  {Re  Mattheivs  (1859),  12  I.  C.  L.  E.  233 ; 
R.  V.  Roberts  (1860),  2  P.  &  P.  272). 

{d)  Re  Spence  (1847),  2  Ph.  247. 

(e)  B.  V.  DeManneville  (1804),  5  East,  221  ;  R.  v.  Greenhill  (1836),  4  Ad.  &  El. 
634;  Re  Hakeivill  (1852),  12  C.  B.  223 ;  Re  Thomas  (1853),  22  L.  J.  (cH.)  1075  ; 
Ex  parte  Young  (1855),  26  L.  T.  (o.  s.)  92  ;  Cartlidge  v.  Cartlidge  (1862),  2  Sw.  & 
Tr.  567  ;  RePlomley,  Vidler  v.  Collyer  (1882),  47  L.  T.  283,  0.  A.,  per  Bacon, 
V.-C,  at  p.  284;  Re  Agar-Ellis,  Agar-Ellis  v.  Lascelles,  siqjra ;  Re  Watson  ^ 
{an  Infant)  (1884),  1  T.  L.  E.  52;  Bjorhman  v.  Bjorhman  (1910),  Times,  8th 
September.  But  in  such  a  case  provision  may  be  made  for  access  by  the  mother 
to  the  infant  {Re  Halliday's  Estate,  Ex  j^arte  Woodimrd  (1852),  17  Jur.  56 ; 
Constable  v.  Constable  (1886),  34  W.  E.  649). 

(/)  Re  Agar-Ellis,  Agar-Ellis  v.  Lascelles,  supra. 

{g)  Cruise  y.  Hunter  (1790),  2  Bro.  C.  C.  500  (Belt's  ed.,  n.  (1));  Ex  p)arte 
Warner  {1192),  4  Bro.  C.  C.  101 ;  DeManneville  v.De  Manneville  (180i),  10  Ves.  52; 
Ex  parte  Skinner  (1824),  9  Moore  (c.  P.),  278  ;  Wellesley  v.  Beaufort  {Diike)  (1827), 
2  Euss.  1.  Jurisdiction  to  interfere  with  the  father's  right  under  such  circum- 
stances was  formerly  confined  to  the  Court  of  Chancery  {Ex  parte  Skinner, 
supra  ;  Re  Hahewill,  supra) ;  but  it  can  now  be  exercised  by  all  divisions  of  the 
High  Court  of  Justice  (Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  16,  25, 
which  enacted  that  "  In  questions  relating  to  the  custody  and  education  of 
children  the  rules  of  equity  shall  prevail"  {ihid.,  s.  25  (10)  ;  Re  Goldsioortluf 
(1876),  2  Q.  B.  D.  75 ;  B.  v.  Gyngall,  [1893]  2  Q.  B.  232,  C.  A.  ;  Thomasset 
V.  Thomasset,  supra,  overruling  Blandford  v.  Blandford,  [1892]  P.  148). 
The  possession  of  property  by  the  infant  is  not  an  essential  condition  to 
the  interference  of   the   court  {Re  Spence   (1847),    2   Ph.    247,  per  Lord 
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Infants  and  Children. 


Sect.  1. 
Guardian- 
ship and 
Custody. 


Choice  by 
infant. 

Power  to 

transfer 

custody. 


The  High  Court  will  exercise  its  jurisdiction  to  interfere  in 
the  interests  of  a  child  (h)  on  account  of  the  father's  conduct,  if  it 
is  satisfied  that  he  has  so  conducted  himself,  or  has  shown  himself 
to  be  a  person  of  such  a  description,  or  is  placed  in  such  a  position, 
as  to  render  it  not  merely  better  for  the  child,  but  practically  essen- 
tial to  his  safety  or  to  his  welfare  in  some  very  serious  and  important 
respect,  that  the  father's  right  should  be  treated  as  lost  or  suspended, 
and  should  be  superseded  or  interfered  with  (^).  Interference  will  be 
justified  by  actual  cruelty  of  the  father  either  to  his  wife  or  child  (J), 
or  by  his  avowal  and  adoption  of  principles  of  an  irreligious  and 
immoral  character  (k). 

If  the  infant  is  of  an  age  to  exercise  a  choice,  the  court  will  take 
his  wishes  into  consideration  (I). 

In  a  deed  of  separation  (m)  between  the  father  and  mother  of  an 
infant  child,  the  father  may  agree  to  give  up  the  custody  and  con- 
trol of  the  child  to  the  mother  (n)  ;  but  such  an  agreement  is  not 


CoTTENHAM,  L.C.,  at  p.  252 ;  Be  Fynn  (1848),  2  De  Gr.  &  Sm.  457,  per  Knight 
Bruce,  V.-C,  at  p.  481 ;  ReA.  B.,  an  Infant  (1885),  1  T.  L.  E.  657  ;  lie  McGrath 
{Infants),  [1893]  1  Ch.  143, 147,  0.  A.). 
{h)  See  note  (</),  p.  105,  ante. 

{i)  Be  Fynn,  supra,  joerKmGUT  Bruce,  V.-C,  at  pp.  474,  475 ;  Be  Goldswortliy , 
(1876),  2  Q.  B.  D  75,  per  Lord  Coleridge,  C.  J.,  at  pp.  82  et  seq.  Mere  immor- 
ality on  the  part  of  the  father  is  not  sufficient  to  justify  interference  {Ball  v. 
Bail  (1827),  2  Sim.  35  ;  Be  Goldswortliy,  supra,  at  p.  82),  unless  it  is  very  flagrant 
{Warde  v.  Warde  (1849),  2  Ph.  786)  or  of  a  gross  kind  {Anon.  (1851),  2 
Sim.  (n.  s.)  54),  or  is  coupled  with  other  habits  injurious  to  the  child  ( TFeZ^esZe?/ v. 
Beaufort  {Duke)  (1827),  2  Euss.  1  ;  Be  Cormicks,  Minors  (1840),  2  I.  Eq.  E.  264). 

{J)  Fx  parte  Warner  (1792),  4  Bro.  C.  0.  101 ;  Whitfield  v.  Hales  (1806),  12 
Ves.  492.  But  merely  harsh  treatment  of  the  wife  (Be  Spence,  supra,  per  Lord 
Cottenham,  L.C,  at  p.  252)  or  mere  harshness  towards  the  child  {Blake  v. 
Wallscourt  {Lord)  (1846),  7  L.  T.  (o.  s.)  545)  is  not  sufficient. 

{h)  Shelley  v.  Westhrooke  (1817),  Jac.  266. 

{I)  B.  V.  JDelaval  (1763),  3  Burr.  1434  ;  B.  v.  Greenhill  (1836),  4  Ad.  &E1.  624, 
per  Lord  Denman,  C.J.,  at  p.  640  ;  Be  Andrews  (1873),  L.  E.  8  Q.  B.  153,  per 
Archibald,  J.,  at  p.  158.  There  is  no  English  case  which  decides  at  what  age 
a  male  infant  can  exercise  a  choice,  but  in  Ireland  it  has  been  held  that  he  can 
do  so  at  fourteen  years  {Be  Shanahan  (1852),  20  L.  T.  (o.  s.)  183 ;  Be  Connor 
(1878),  11 1.  E.  0.  L.  112).  As  regards  females,  the  age  has  been  held  in  England 
to  be  sixteen  years  {B.  v.  Hoiues  (1860),  3  E.  &  E.  332) ;  Cartlidge  v.  Cartlidge 
(1862),  2  Sw.  &  Tr.  567  ;  Mallinson  v.  Mallinson  (1866),  L.  E.  1  P.  &  D.  221). 
See  also  B.  v.  Clarke  (1857),  7  E.  &  B.  186  ;  Be  Bace  {Alicia),  an  Infant  (1857), 
cited  in  Gurney  v.  Gurney  (1863),  1  Hem.  &  M.  413,  420,  n.  (a).  The  power  of 
choice  depends  on  age  alone,  and  not  on  mental  capacity  {B.  v.  Clarke,  supra  ; 
Be  Andrews,  supra,  at  p.  159 ;  Be  Shanahan,  supra). 

(m)  As  to  which  see,  generally,  title  Husband  and  Wife,  Vol.  XVI., 
pp.  439  et  seq. 

{n)  Custody  of  Infants  Act,  1873  (36  &  37  Vict.  _c.  12),  s.  2.  Such  an 
agreement  was  formerly  held  invalid  as  contrary  to  public  policy  {St.  John  {Lord) 
V.  St.  John  {Lady)  (1805),  11  Ves.  526,  'per  Lord  Eldon,  L.C,  at  p.  531;  Be 

Westmeath's  {Lord)  Children  (1819),  cited  in  Lyons  v.  Blenkin  (1821),  Jac.  245, 
251,  n.  (c)  ;  Hoiie  v.  Hope  (1857),  8  De  G.  M.  &  G.  731,  738,  739,  C.  A.  ; 

Vansittart  v.  Vansittart  (1858),  2  De  G.  &  J.  249,  C.  A. ;  Walrond  v.  Walrond 
(1858),  John.  18) ;  except  where  the  father  had  been  guilty  of  gross  misconduct 
so  that  it  was  in  the  interests  of  the  infant  that  he  should  not  have  the  custody 
{Swift  v.  Swift  (1865),  34  Beav.  266;  Hamilton  v.  Hector  (1872),  L.  E._13  Eq. 
511,  per  Lord  Eomilly,  M.E.,  at  p.  520).  As  to  the  court  considering  the 
interests  of  the  infant,  see  the  text,  supra.  See  also  title  Husband  and  Wife, 
Vol.  XVI.,  p.  449.  For  form  of  such  an  agreement,  see  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  II.,  pp.  425,  429. 
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enforceable  where  the  court,  before  which  proceedings  to  enforce  it      Sect.  i. 
are  taken,  considers  that  such  enforcement  would  not  be  for  the  Guardian- 
benefit  of  the  child  (o).    Where  in  any  other  case  a  father  agrees  to     ship  and 
surrender  his  right  of  custody,  or  any  other  of  his  rights  in  respect  Custody, 
of  his  infant,  to  another  person,  the  agreement  can  be  cancelled  by 
him  at  any  time  before  it  is  carried  out(p).    After  a  surrender  by 
him  of  the  custody  has  actually  taken  place,  he  can  recover  the 
custody  ((/),  unless  his  doing  so  would  be  injurious  to  the  interests 
of  the  child  (r). 

252.  A  father  has  the  right  to  restrain  and  control  the  acts  and  '^^s^t  to 
conduct  of  his  infant  child,  and  to  inflict  correction  on  the  child  for  ^ 
disobedience  to  his  orders  by  personal  and  other  chastisements  to  a 
reasonable  extent  (s).    He  may  delegate  this  right  to  a  tutor,  or 
schoolmaster,  or  other  person  (t). 

253.  A  father  has  the  right  to  the  services  of  such  of  his  children  ^^ig^*  to 
who  reside  with  him  and  are  infants  (it).  infant  child. 

Sub-Sect,  2.— Eights  of  Mother. 

254.  The  mother  of  an  infant  child  has  generally  during  the  Bight  of 
lifetime  of  the  father  no  rights  as  against  him  with  respect  to  the  ^^inst 
custody  and  control  of  such  child  (v)  except  in  the  manner  and  to  father. 

(o)  Custody  of  Infants  Act,  1873  (36  &  37  Yict.  c.  12),  s.  2  ;  Be  Besant  (1879), 
11  Oh.  D.  508,  C.  A. ;  Hart  v.  Hart  (1881),  18  Oh.  D.  670,  per  Kay,  J.,  at  pp.  681 
€^  seq. 

(p)  Hill  V.  Gomme  (1839),  1  Beav.  540  ;  Be  Browne,  a  Minor  (1852),  2  I.  Ch.  E. 
151,  162;  Be  Boreham,  B.  v.  Smith  (1853),  22  L.  J.  (Q.  B.)  116  ;  Kennedij  v. 
May  (1863),  7  L.  T.  819;  Be  Meades,  Minors  (1871),  5  I.  E.  Eq.  98,  111; 
Andreius  v.  Salt  (1873),  8  Ch.  App.  622,  636 ;  B.y.Barnardo  (1889),  23  Q.  B.  D. 
305,  per  Lord  Esher,  M.E.,  at  p.  310 ;  disapproved,  on  another  point,  in  Barnado 
V.  Ford,  Gossage's  Case,  [1892]  A.  C.  326. 

[q)  Re  Boreham,  B.  v.  Smith,  supra. 

(r)  Blake  v.  Leigh  (1756),  Amb.  306;  Fagnani  v.  Selwyn  (1787),  Jac.  268; 
Colston  V.  Morris  (1819),  Jac.  257,  n.  (a) ;  Lyons  y.  Blenkin  (1821),  Jac.  245. 

(s)  1  Hawk.  P.  C,  c.  61,  s.  23 ;  1  Bl.  Com.  452,  453;  B.  v.  Hopley  (1860),  2 
P.  &  F.  202,  per  Cockbukn,  C.  J.,  at  pp.  206,  207  ;  HalUwell  v.  Counsell  (1878), 
38  L.  T.  176. 

{t)  1  Bl.  Com.  453  ;  Ex  parte  M'Clellan  (1831),  1  Dowl.  81 ;  B.  v.  Hopley,  supra, 
at  p.  206;  Fitzgerald  v.  Northcote  (1865),  4  F.  &  F.  656,  per  Cockburn,  C.J.,  at 
p.  689  ;  and  see  title  Education,  Vol.  XII.,  p.  124.  The  person  to  whom  the 
right  is  delegated  stands  in  loco  parentis  towards  the  child  (1  Bl.  Com.  453). 
The  right  in  the  case  of  a  schoolmaster  extends  to  correction  for  acts  done  on 
the  way  to  school  {Cleary  v.  Booth,  [1893]  1  Q.  B.  465). 

{u)  Jones  V.  Brown  (1795),  Peake,  306,  [233];  Hally.  Hollander  (1825),  4  B.  &  C. 
660  ;  Evans  v.  Walton  (1867),  L.  E.  2  C.  P.  615,  per  Bovill,  C.J.,  at  p.  619. 
Accordingly  slight  evidence  of  actual  service  is  safficient  to  maintain  an  action 
by  a  father  for  damages,  grounded  on  loss  of  service  in  case  of  the  seduction  of 
a  daughter,  or  other  injury  to  a  child  residing  with  him  {Fores  v.  Wilson  (1791), 
Peake,  77,  [55],  per  Lord  Kenyon,  C. J.) ;  Jones  v.  Brown,  supra;  Evans  v. 
Walton,  supra).  The  right  to  service  extends  to  children  of  full  age  {Bennett  v. 
Allcott  (1787),  2  Term  Eep.  166  ;  Booth  v.  Charlton  (1789),  cited  in  Dean  v.  Feel 
(1804),  5  East,  45,  47  ;  Johnson  v.  M'Adam  (1789),  cited  m  Dean  v.  Peel,  supra, 
at  p.  47).  As  to  the  relief  which  may  be  given  by  a  court  of  summary 
jurisdiction  on  an  application  by  the  father,  see  title  Husband  and  Wife, 
Vol.  XVI.,  p.  599. 

(v)  See  pp.  105  et  seq.,  ante.  But  under  special  circumstances  she  may  be 
allowed  to  retain  the  custody  of  an  infant  child  as  against  the  father  (see 
p.  109,  post),  and,  when  the  father  has  been  convicted  of  felony,  may  obtain  a 
writ  of  habeas  corpus  {Ex  parte  Bailey  (1838),  6  Dowl.  311). 
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In  case  of 
misconduct 
of  father. 


Eight  to 
guardianship. 


the  extent  conferred  by  the  Guardianship  of  Infants  Act,  1886  (a). 
Upon  her  application,  the  Chancery  Division  of  the  High  Court 
of  Justice,  or  the  county  court  of  the  district  in  which  any 
respondent  to  the  appHcation  resides,  may  make  such  order  as  it- 
thinks  fit  with  regard  to  the  custody  of  the  infant,  and  the  right  of 
access  thereto  of  either  parent,  having  regard  to  the  welfare  of  the 
infant  and  to  the  conduct  of  the  parents,  and  to  the  wishes  of  the- 
mother  as  well  as  of  the  father  (b). 

The  mother  may,  in  certain  cases,  obtain  an  order  from  a  court  of 
summary  jurisdiction  (c),  or,  where  the  father  was  convicted  on 
indictment,  from  the  court  before  whom  he  was  convicted,  for  the 
committal  to  her  of  the  legal  custody  of  their  infant  children  up  ta 
the  age  of  sixteen  years  (cl). 

255.  Upon  the  death  of  the  father  the  mother  has  a  common 
law  right  to  the  custody  of  a  child  of  tender  years  as  natural 
guardian  or  guardian  for  nurture,  unless  she  has  forfeited  it  by  mis-^ 
conduct  (e).  She  is  also  after  his  death  guardian  by  statute  of  an 
infant  child,  either  alone  if  the  father  has  not  appointed  a  guardian,, 
or,  if  he  has  done  so,  jointly  with  such  guardian  (/).  In  case  of  the 
father  having  appointed  no  guardian,  or  of  the  guardian  appointed 
by  him  being  dead,  or  refusing  to  act,  the  Chancery  Division  of  the 
High  Court  of  Justice,  or  the  county  court  of  the  district  in 
which  any  respondent  to  an  application  made  for  the  purpose 
resides,  may,  from  time  to  time  appoint  one  or  more  guardians 
to  act  jointly  with  the  mother  (g).    The  High  Court  may  remove 

(a)  49  &  50  Vict.  c.  27,  s.  5. 

{b)  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  ss.  5,  9;  Be  A. 
and  B.,  Infants,  [1897]  1  Ch.  786,  C.  A.  The  infant  may  be  committed  to  the- 
custody  of  the  mother  without  any  limit  as  to  age  {Ee  Witten  [an  Infant) 
(1887),  3  T.  L.  E.  811  ;  4  T.  L.  E.  36).  The  mother  may  apply  without  a  next 
friend ;  and  the  order  may  be  varied  or  discharged  on  the  application  of  either 
parent,  or  after  the  death  of  either  parent  on  the  application  of  a  testamentary 
guardian  (Guardianship  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27),  s.  5).  The- 
matters  which  the  court  will  take  into  consideration,  when  asked  to  give  the 
custody  of  an  infant  to  a  mother,  are  discussed  in  many  cases  under  the  now 
repealed  statute  (1839)  2  &  3  Yict.  c.  54,  and  Custody  of  Infants  Act,  1873 
(36  &  37  Vict.  c.  12)  ;  see  Re  Taylor  (1840),  11  Sim.  178  ;  Re  Bartlett,  Ex  parte 
Bartlett  (1846),  2  Coll.  661;  Warde  v.  Warde  (1848),  2  Ph.  786;  Re  HaUidai/s^ 
Estate,  Exi^arte  Woodivard  (1852),  17  Jur.  56;  Re  Taylor,  an  Infant  (1876),  4 
Ch.  D.  157  ;  Re  Holt  (1880),  16  Ch.  D.  115,  C.  A.  ;  Re  Elderton  (1883),  25  Ch.  D. 
220;  Re  Russell  (1887),  83  L.  T.  Jo.  202. 

(c)  See  Summary  Jurisdiction  (Married  Women)  Act,  1895  (58  &  59  Vict.. 
c.  39),  ss.  4,  5. 

(d)  Hid.,  ss.  4,  5  (b).  See  title  Husband  and  Wife,  Vol.  XVI.,  pp.  596, 
599.    As  to  courts  of  summary  jurisdiction  generally,  see  title  Magistrates. 

(e)  Re  O'Hara,  [1900]  2  I.  E.  232,  C.  A.,  per  FitzGibbon,  L.J.,  at  p.  239  ;  and 
see  p.  123,  post.  As  to  the  nationality  of  an  infant  following  that  of  its. 
widowed  mother,  see  title  Aliens,  Vol.  I.,  pp.  315,  318,  319. 

(/)  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  2  ;  see  pp.  123. 
et  seq.,  post. 

{())  Ibid.  The  court  will  not  add  a  guardian  merely  because  the  mother 
has  married  a  second  husband  of  a  different  faith  from  that  of  the  father,  and 
the  child,  and  her  own,  nor  otherwise  unless  it  is  clearly  for  the  infant's 
benefit  {Re  X.,  X.  v.  Y.,  [1899]  1  Ch.  526,  C.  A.),  but  will  do  so  where  the 
mother  herself  is  of  a  different  faith  from  the  father  {Re  Scanlan,  Infants- 
(1888),  40  Ch.  D.  200;  see  also  R.  v.  Williams  (1888),  58  L.  J.  (q.  b.)  176;  R,  v. 
Barnardo  (No.  2)  (1889),  58  L.  J.  (q.  b.)  522  ;  F.  v.  F.,  [1902]  1  Ch.  688). 
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the  mother  as  well  as  any  other  guardian  from  the  guardianship      ^ect.  i. 
of  an  infant  child  if  it  considers  that  the  welfare  of  the  infant  so  Guardian- 
requires  (h).  ship  and 


Custody. 


Sub-Sect.  3. — Loss  of  Bights  of  Parents  {i). 


256.  A  father,  whose  infant  child  is  not  in  his  custody,  and  a  Right  of 
mother,  where  she  is  entitled  to  the  custody,  may,  in  the  absence  of  custody,  when 
good  reason  to  the  contrary,  obtain  the  custody  of  the  child  by  a 
writ  of  habeas  corpus  (k).  The  application  of  a  parent  to  the  court 
for  the  custody  of  a  child  may  be  refused,  if  the  court  is  of 
opinion  that  the  parent  has  abandoned  or  deserted  the  child,  or  has 
otherwise  been  guilty  of  such  conduct  that  the  court  ought  to  refuse 
to  enforce  the  right  to  the  custody  of  the  child  (I).  Where  the 
parent  has  abandoned  or  deserted  the  child,  or  has  allowed  the 
child  to  be  brought  up  by,  and  at  the  expense  of,  another  person,  or 
by  a  school  or  institution,  or  by  the  guardians  of  a  poor  law  union 
for  such  length  of  time,  and  in  such  circumstances,  as  to  satisfy 
the  court  that  the  parent  has  been  unmindful  of  the  parental 
duties  owed  to  the  child,  the  court  may  not  make  an  order  for  the 
delivery  of  the  child  to  the  parent,  unless  satisfied  as  to  the  fitness 
of  the  parent  to  have  the  custody,  having  regard  to  the  welfare  of 
the  child  (m), 

A  father  may  in  certain  circumstances  be  deprived  of  the  custody  Loss  of  right 
of  his  infant  child  in  favour  of  the  mother  (n)  or  of  guardians  father, 
appointed  by  a  court  of  competent  jurisdiction  (o). 

Where  an  infant,  who  has  passed  tender  years  and  is  of  a  Choice  of 
reasonable  age,  is  out  of  a  parent's  custody,  and  desires  to  remain  infant. 


(Ji)  Gruardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  6  :  see  pp  125 
126,  post. 

[i]  As  to  where  questions  of  domicil  and  foreign  law  arise,  see  title  Conflict 
OF  Laws,  Vol.  VL,  p.  280.  As  to  the  validity  of  a  provision  in  a  separation 
deed  for  the  giving  up  by  the  father  of  custody  and  control  of  the  children,  see 
title  Husband  and  Wife,  Vol.  XVI.,  p.  449;  and  pp.  106,  107,  ante. 

{h)  B.  V.  De  Manneville  (1804),  5  East,  221 ;  B.  v.  Oreenhill  (1836),  4  Ad  & 
El.  624 ;  Be  Haheiuill  (1852),  12  C.  B.  223  ;  Be  Moore  (1859),  11  I.  C  L  R  1  • 
B.  V.  Hoiues  (1860),  3  E.  &  E.  332 ;  Be  Suttor  {Emily)  (1860),  2  E.  &  E.  267  •  Be 
O'Hara,  [1900]  2  I.  E.  232,  C.  A. ;  Be  Bell  (1908),  43  I.  L.  T.  35. 

[1)  Custody  of  Children  Act,  1891  (54  &  55  Vict.  c.  3),  s.  1 ;  and  see  pp.  105, 
106,  ante.  The  word  "  parent"  includes  any  person  at  law  liable  to  maintain 
the  child  or  entitled  to  his  custody  (Custody  of  Children  Act,  1891  (54  &  55 
Vict._  c.  3),  s.  5 ;  and  compare  note  (a),  p.  110,  post).  If  when  the  applica- 
tion is  made  the  child  is  being  brought  up  by  another  person,  or  by  a  school 
or  institution,  or  is  boarded  out  by  the  guardians  of  a  poor  law  union,  the 
court  may  in  its  discretion,  if  it  orders  the  child  to  be  given  up  to  the  parent, 
further  order  that  the  parent  shall  pay  to  such  persons,  or  school  or  institution' 
or  guardians,  the  whole  or  a  reasonable  portion  of  the  costs  incurred  in 
bringing  up  the  child  (Custody  of  Children  Act,  1891  (54  &  55  Vict.  c.  3), 
ss.  2,  5). 

(m)  lUd.,  ss.  3,  5  ;  Be  Preston  (1848),  5  Dow.  &  L.  233  ;  B.  v.  Gijngall,  [1893] 
2  Q.  B.  232,  237,  C.  A.;  Be  Elliott,  an  Infant  (1893),  32  L.  E.  Ir.  504:  Be 
Skeffington  (1908),  43  I.  L.  T.  245. 

{n)  Be  Fynn  (1848),  2  De  a.  &  Sm.  457  ;  Be  Goldswortliy  (1876),  2  Q.  B.  D. 
75 ;  Be  Broiun  {Ethel)  (1884),  13  Q.  B.  D.  614  ;  and  see  p.  108,  a7it€. 

(o)  Wellesley  v.  Wellesley  (1828),  2  Bli.  (n.  s.)  124,  H.  L.  ;  see  p.  126, 
post. 
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Sect.  1. 
Guardian- 
ship and 
Custody. 

Protection 
of  girl. 


Ill-treatment 
of  infant. 


Where  child 
has  parents 
or  guardian. 


Infant 
convicted 
of  felony. 


out  of  it,  he  will  not  be  compelled  to  return  to  it,  if  his  welfare  does 
not  so  require  (p), 

257.  Where  on  the  trial  of  any  offence  under  the  Criminal  Law 
Amendment  Act,  1885  (q),  the  court  is  satisfied  that  the  seduction 
or  prostitution  of  any  girl,  under  the  age  of  sixteen  years,  has  been 
caused,  encouraged  or  favoured  by  her  father  or  mother,  or  by  her 
guardian,  or  master  or  mistress,  the  court  may  divest  him  or  her  of 
all  authority  over  the  girl,  and  may  appoint  any  person,  willing  to 
take  charge  of  her,  to  be  her  guardian  until  she  attains  full  age,  or 
for  any  shorter  period  (r). 

Where  a  person  having  the  custody,  charge  or  care  of  an  infant 
under  the  age  of  sixteen  years,  is  either  (1)  convicted  of,  or  com- 
mitted for  trial  for  any  of  certain  offences  of  cruelty  or  otherwise 
against  the  person  of  the  infant  (s),  or  (2)  bound  over  to  keep  the 
peace  towards  the  infant  by  any  court,  that  court  or  any  petty 
sessional  court  may  make  an  order  depriving  such  person  of  the 
custody,  charge  or  care  of  the  infant,  and  committing  the  infant  to 
the  custody  of  some  relative  or  other  fit  person  until  the  infant 
attains  the  age  of  sixteen,  or  for  any  shorter  period  (t).  If  the 
infant  has  a  parent  (a)  or  legal  guardian  (6),  the  order  is  not  to  be 
made  unless  the  parent  or  legal  guardian  has  been  convicted  of  or 
committed  for  trial  for  the  offence,  or  is  under  committal  for  trial 
for  having  been,  or  has  been' proved  to  the  satisfaction  of  the  court 
to  have  been,  party  or  privy  to  the  offence,  or  has  been  bound  over 
to  keep  the  peace  towards  the  infant,  or  cannot  be  found  (c). 

258.  Where  an  infant  has  been  convicted  of  felony,  the 
Chancery  Division  of  the  High  Court  may,  upon  the  application  of 
any  person  willing  to  take  charge  of  him  and  provide  for  his  main- 
tenance and  education,  assign  the  custody  of  him  during  his 
minority,  or  for  any  shorter  period  (d). 


(p)  Ex  parte  Hopkins  (1732),  3  P.  Wms.  152  ;  B.  v.  Hmues  (1860),  3  E.  &  E. 
332,  per  Cockbtjen,  C.J.,  at  pp.  336,  337  ;  lie  Ayar-Ellis,  Agar- Ellis  v.  Lascelles 
(1883),  24  Ch.  D.  317,  0.  A.,  per  Cotton,  L.J.,  at  p.  331,  ^;er  Bowen,  L.J.,  at 
pp.  335,  337  ;  Re  McGrath,  Infants,  [1893]  1  Ch.  143,  150,  C.  A. 

{q)  48  &  49  Yict.  c.  69. 

(r)  lUd.,  s.  12.  The  High  Court  may  from  time  to  time  rescind  or  vary  the 
order  by  the  appointment  of  another  guardian  or  in  any  other  respect  {ihid,). 

(s)  I.e.,  those  offences  specified  in  the  Children  Act,  1908  (8  Edw.  7,  c.  67), 
Part  II.  and  Sched.  I. 

[t]  Ihid.,  s.  21.  The  Home  Secretary  may  authorise  the  emigration  of  the 
infant  where  it  appears  to  be  for  his  benefit  {Hid.,  s.  21  (6)). 

(rt)  "  Parent  "  under  the  Prevention  of  Cruelty  to  Children  Act,  1904 
(4  Edw.  7,  c.  15),  s.  23,  includes  a  step-parent,  and  any  person  cohabiting  with 
the  parent  of  the  child,  a  guardian,  and  every  person  legally  liable  to  maintain 
the  child,  but  the  father  of  an  illegitimate  child  is  not  a  parent  within  the  Act 
until  declared  to  be  so  by  affiliation  proceedings  {Butler  v.  Gregory  (1902),  18 
T.  L.  E.  370).  This  provision  was  not  repealed  by  the  Children  Act,  1908 
(8  Edw.  7,  c.  67). 

{h)  I.e.,  a  person  appointed  guardian  according  to  law  by  deed  or  will,  or  by 
the  court  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  131). 

(c)  Ihid.,  s.  21  (2) ;  and  as  to  other  provisions  for  safety  of  children,  see 
pp.  158  et  seq.,  post. 

(d)  Infant  Eelons  Act,  1840  (3  &  4  Vict.  c.  90).    The  infant  is  not  to  be  sent 
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259.  Where  a  decree  of  judicial  separation  or  a  decree  of     sect.  i. 
divorce,  whether  nisi  or  absolute,  or  a  decree  of  nullity  (e),  is  pro-  Guardian- 
nounced,  the  court  has  an  absolute  discretion  to  give  the  custody     ship  and 
of  the  infant  children  of  the  marriage  to  either  parent,  and  to  Custody, 
regulate  the  access  of  the  other  parent  to  them  (/),  and  may  allow  in  case  of 

a  third  party  to  intervene  where  neither  parent  is  fit  in  the  opinion  divorce  pro- 
of the  court  to  have  the  custody  of  the  children  (,^).  ceediugs. 

The  court  may  also  declare  the  guilty  parent  to  be  unfit  to  have 
the  custody  of  such  children  (h). 

Sub-Sect.  4, — Adoption. 

260.  Adoption,  in  the  sense  of  the  transfer  of  parental  rights  Actual 
and  duties  in  respect  of  a  child  to  another  person  and  their  adoption  not 
assumption  by  him,  is  not  recognised  by  the  law  of  England  (i).  b^y  ifw.^^ 
But  a  relative  or  a  stranger  may  put  himself  in  loco  parentis 
towards  a  child  {k),  and  certain  legal  consequences  as  between  the 

parties  result  from  that  position  {I) . 


beyond  the  seas  or  out  of  the  jurisdiction  of  the  court  (Infant  Pelons  Act,  1840 
(3  &  4  Yict.  c.  90),  s.  2).  The  assignment  may  from  time  to  time  be  rescinded 
or  varied  {ibid.,  s.  1). 

(e)  Langiuorthy  y.  LaiigivortJuj  {188Q),  11  P.  D.  85,  C.  A. 

(/)  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  35  ;  Matrimonial 
Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  4 ;  Spratt  v.  Spratt  (1858),  1  Sw.  &  Tr. 
215  ;  Suggate  v.  Suggate  (1859),  29  L.  J.  (p.  &  M.)  167  ;  Byder  v.  Byder  (1861),  30 
L.  J.  (p.  M.  &  A.)  44;  Skinner  v.  Skinner  (1888),  13  P.  D.  90;  Handford  v. 
Handford  (1890),  63  L.  T.  256;  Handley  v.  Handley,  [1891]  P.  124,  C.  A.,  per 
LiNDLEY,  L.J.,atp.  127;  WittY.  Witt,  [1891]  P.  163;  Welley  v.  WeUey  (1891), 
64  L.  T.  839.  But  the  court  will  require  a  very  strong  case  to  be  made  out 
against  a  father  before  declaring  him  unfit  to  have  the  custody  of  his  children 
{Woolnoth  N.  Woohioth  (1902),  86  L.  T.  598),  and  in  taking  away  the  custody 
from  him  will  not  deprive  him  of  exercising  parental  judgment  and  discrimina- 
tion in  respect  of  the  children  {Maudslay  v.  Maudslay  (1877),  2  P.  D.  256,  per 
Hannen,  p.,  at  p.  260).  The  court  may  after  divorce  allow  the  father  to  resume 
the  custody  of  the  children  which  he  has  given  to  the  mother  by  a  prior  separa- 
tion deed  {Jump  V.  Jump  (1883),  8  P.  D.  159,  per  Hannen,  P.,  at  p.  160).  See 
also  title  Husband  and  Wipe,  Vol.  XVI.,  pp.  521,  577. 

{g)  Chetwynd  v.  Chetivynd  (1865),  L.  E.  1  P.  &  D.  39  ;  Godrich  v.  Godrich 
(1873),  L.  E.  3  P.  &  D.  134.  But  see  Davis  v.  Davis  (1889),  14  P.  D.  162,  where 
such  intervention  took  place  after  the  death  of  the  parent  who  had  the  custody, 

(h)  As  to  declarations  of  unfitness  for  custody,  see  Guardianship  of  Infants 
Act,  1886  (49  &  50  Vict.  c.  27),  s.  7  ;  and  title  Husband  and  Wipe,  Vol.  XVI., 
p.  545. 

{i)  Humphrijs  v.  Polak,  [1901]  2  K.  B.  385,^  C.  A.,  per  Stirling,  L.J.,  at 
p.  390.  For  form  of  agreement  to  adopt  a  child,  see  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  I.,  p.  226.  The  seduction  of  an  adopted  daughter  is  an 
injury  for  which  damages  are  not  limited  by  the  mere  loss  of  service  {Irwin  v. 
Dearman  (1809),  11  East,  23). 

{k)  A  person  puts  himself  in  loco  parentis  towards  a  child  when  he  undertakes 
the  oflBce  and  duty  of  a  father  to  make  provision  for  the  child  {Powys  v. 
Mansfield  (1837),  3  My.  &  Cr.  369,  per  Lord  CoTTENHAM,  L.C.,  at  pp.  366etseq.). 
The  fact  that  a  child  has  a  father  living  with  whom  it  resides  and  by  whom  it 
is  maintained  affords  an  inference  against  the  position  being  assumed  by  another 
{ibid.,  at  p.  368).  A  father  does  not  stand  in  loco  parentis  towards  an  illegitimate 
child,  unless  he  voluntarily  puts  himself  in  that  position  by  his  acts  and  conduct 
(see  note  {p),  p.  114,  and  p.  120,  post).  As  to  presumption  of  undue  influence 
in  this  connection,  see  titles  Equity,  Vol.  XIII.,  p.  18 ;  Fraudulent  and 
Voidable  Conveyances,  Vol.  XV.,  pp.  107,  108  ;  Gipts,  Vol.  XV.,  p.  420. 

{I)  See  pp.  118  et  seq.,  post. 
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Sect.  2. — Religion. 

261.  In  the  absence  of  good  reason  to  the  contrary  a  father  has 
the  right  to  determine  in  what  religion  his  infant  child  shall  be 
brought  up  (m},  and  he  cannot  effectually  deprive  himself  before- 
hand of  that  right  by  an  agreement  to  the  contrary,  either  before 
and  in  consideration  of  marriage  or  otherwise  The  right 
continues  until  the  child  attains  full  age  (o).  If,  however,  a  father 
waives  his  right  by  allowing  a  child  to  be  brought  up  in  a 
different  religion,  he  may  be  precluded  from  afterwards  asserting 
it(;.). 

A  father  may  lose  the  right  by  his  own  immoral  conduct  (g),  or 
by  the  profession  of  opinions  w^hich  have  an  immoral  or  irreligious 
tendency  (r). 

262.  The  right  continues  after  his  death  in  spite  of  the  mother 
being  of  a  different  religion  (s)  ;  and  if  he  has  left  no  directions  on 
the  subject  the  court  will  direct  that  the  infant  shall  be  brought  up 
in  the  father's  religion  (i).  But  the  father's  right,  and  even  his 
express  directions  on  the  subject,  may  be  interfered  with  if  he 
has  so  acted  as  to  waive  or  abdicate  his  right  (a),  as,  for  instance, 
if  the  mother  has  been  allowed  to  bring  up  the  infant  in  her  own 
religion  for  a  long  period  without  interference  (5),  or  if  the  welfare 
of  the  infant,  which  is  the  primary  consideration,  renders  it 


(m)  Be  Meades,  Minors  (1871),  5  I.  E.  Eq.  98;      Alton  v.     Alton  (1878), 

4  P.  D.  87 ;  Re  Agar-ElUs,  Agar-EUis  v.  Lascelles  (1878),  10  Ch.  D.  49,  71  et  seq., 
C.  A.;  Be  Scanlan,  Infants  (1888),  40  Ch.  D.  200,  per  Stirling,  J.,  at  p.  207. 
As  to  religious  education,  see  title  Education,  Yol.  XII.,  pp.  61,  75,  89,  90, 106 
et  seq. 

(n)  Be  BoreJiam,  R.  v.  Smith  (1853),  22  L.  J.  (q.  b.)  116  ;  Andreius  v.  Salt  (1873), 
8  Ch.  App.  622  ;  I)' Alton  y.  D' Alton,  siipra ;  Be  Agar-Ellis,  Agar-Ellis  v.  Lascelles, 
supra,  at  pp.  70,  71  ;  Be  Nevin  ( Violet),  an  Infant,  [1891]  2  Ch.  299,  C.  A.  See 
also  title  Contract,  Vol.  VII.,  p.  396. 

(o)  Be  Agar-Ellis,  Agar-Ellis  v.  Lascelles  (1883),  24  Ch.  D.  317,  C.  A.,  per 
Brett,  M.R,  at  p.  326.  But  as  to  where  an  infant  has  deliberately  adopted 
another  religion,  see  Be  Lyons  {an  Infant)  (1869),  22  L.  T.  770. 

(p)  Lijons  V.  Blenldn  (1821),  Jac.  245,  jper  Lord  Eldon,  L.C.,  at  p.  260;  Be 
Shanalian  (1852),  20  L.  T.  (o.  S.)  183 ;  Re  Neiuton  [Infants),  [1896]  1  Ch.  740, 
C  A 

'  {q)  Shelley  v.  Westhrooke  (1817),  Jac.  266. 
(r)  Ihid. ;  Thomas  v.  Bolerts  (1S50),  3  De  G.  &  Sm.  758. 

(s)  Witty  V.  Marshall  (1841),  1  Y.  &  C.  Ch.  Cas.  68  ;  Re  Hunt,  a  Minor  (1843),  2 
Con.  &  Law.  373;  Re  North  11  Jur.  1 ;  Re  Browne,  a  Minor  (1852),  2  L  Ch.  R. 

151  ;  Re  Race  [Alicia),  an  Infant  (1857),  cited  in  Gurney  v.  Gurney  (1863), 
1  Hem.  &  M.  413,  420,  n.  (a) ;  Davis  v.  Davis  (1862),  10  W.  R.  245  ;  Re  Austin, 
Austin  V.  Austin  (1865),  34  L.  J.  (CH.)  499;  Haiolcsworth  y ,  Haiuksworth  (1871), 
6  Ch.  App.  539,  iJer  James,  L.J.,  at  p.  542,  per  Mellish,  L. J.,  at  pp.  544,  545. 

[t)  Re  Neiuhery  (1866),  1  Ch.  App.  263 ;  Haiuksworth  v.  Haioksiuorth,  supra. 
Even  where  the  mother  and  infant  are  out  of  the  jurisdiction  {Re  Montagu,  Re 
WrouqUon,  Montagu  v.  Eesting  (1884),  28  Ch.  D.  82). 

(a)  Hill  V.  Hill  (1862),  10  W.  R.  400. 

\b)  Corhet  v.  Tottenham  (1808),  1  Ball  &  B.  59  ;  Re  Kellers,  Minors  (1856), 

5  I  Ch  R  328  ;  Re  O'Malleys,  Minors,  Ex  parte  O'Malley,  Ex  parte  Robinson 
(1858),  8  I.  Ch.  R.  291 ;  Hill  v.  Hill,  supra;  Re  Clarke  (1882),  21  Ch.  D.  817; 
especially  if  the  infant  has  formed  definite  religious  opinions  in  a  particular 
direction  {Re  Kellers,  Minors,  supra ;  Re  Fallon,  Minors  (undated)  cited  in 
Kellers,  Minors,  supra,  at  pp.  328,  339). 
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Keligion. 

Right  of 
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determine 
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"Waiver  of 
right. 
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desirable  (c).  This  will  be  the  case  when  the  application  to  the 
court  on  the  subject  has  been  delayed  for  many  years  after  the 
father's  death,  and  the  infant  has  meanwhile  been  brought  up  in 
a  different  religion  (d),  or  where  the  latter  desires  to  adopt  a  different 
faith  (e) . 

Where  there  has  been  an  antenuptial  agreement  as  to  the 
religious  education  of  the  children  of  the  marriage,  the  courts 
will,  after  the  death  of  the  father,  take  the  fact  into  consideration 
as  an  indication  that  the  father  had  abandoned  his  right  (/). 

In  taking  the  welfare  of  the  infant  into  consideration  the  court 
will  sometimes  examine  him  with  a  view  to  ascertain  the  extent  of 
the  religious  impressions  which  he  has  formed  and  the  inadvisability 
of  his  receiving  in  the  future  different  religious  instruction  (g). 


Sect.  2. 
Religion. 


Antenuptial 
agreement. 


Examination 
of  the  infant. 


263.  In  dealing  with  the  question  of  religion  the  court  usually  Religion 
only  regards  some  form  of  Christian  religion  (h),  or  the  Jewish  Qj|^j^^g^|^^^ 
religion  (i).    But  different  considerations  will  prevail  in  the  case  of 

the  child  of  an  Indian  (k), 

264.  Where,  upon  an  application  by  a  parent  for  the  production  Direction  a 
or  custody  of  an  infant  child,  a  court  considers  that  the  parent  ^j^^^^?^^^^^ 
ought  not  to  have  the  custody  of  the  infant,  but  finds  that  the  infant  is  ^gtody  is 
being  brought  up  in  a  different  religion  to  that  in  which  the  parent  not  given 
has  a  legal  right  to  require  that  the  child  should  be  brought  up,  parent, 
the  court  may  make  an  order  securing  that  the  infant  shall  be 
brought  up  in  the  religion  in  which  the  parent  has  a  legal  right  to 
require  that  he  should  be  brought  up  (l). 


(c)  Andrews  v.  Salt,  (1873),  8  Oh.  App.  622  ;  Be  Clarke  (1882),  21  Ch.  D.  817 ; 
ReMcGrath  [Infants),  [1893]  1  Ch.  143,  0.  A.  But  the  pecuniary  or  worldly 
interests  of  the  infant  will  not  be  taken  into  consideration  {Talbot  y,  Bhreiushary 
{Earl),  Doyle  v.  Wright  (1840),  4  My.  &  Or.  672,  per  Lord  Cottenham,  L.O.,  at 
p.  688  ;  Re  Kellers,  Minors  (1856),  5  1.  Ch.  E.  328,  339). 

{d)  Stourton  v.  Stourtoii  (1857),  8  De  G.  M.  &  G-.  760,  C.  A.,  per  Tuenee,  L.  J., 
at  p.  772. 

(e)  Re  W.,  W.  v.  M.,  [1907]  2  Ch.  557,  C.  A.,  where  a  boy  aged  thirteen 
desired  to  change  from  the  Jewish  to  the  Christian  faith. 
(/)  Andreius  v.  Salt,  supra  ;  Re  Clarke,  supra. 

{g)  Re  Browne,  a  Minor  (1858),  81.  Ch.  E.  172  ;  Stourton  v.  Stourtoii,  supra,  at 
pp.  767,  768;  Be  Newton  {Infants),  [1896]  1  Ch.  740,  743,  751,  C.  A. ;  Be  W.,  W. 
V.  M.,  supra.  But  in  other  cases  an  interview  with  the  infant  has  been  considered 
undesirable  {Davis  v.  Davis  (1862),  10  W.  R  245  ;  Be  Newhery  (1866),  1  Ch.  App. 
263,  266  ;  Haiuksiuorth  v.  Hawksivortli,  supra  ;  Be  Nevin  { Violet),  an  Infant,  [1891] 
2  Ch.  299,  307,  C.  A.).  In  the  case  of  any  order  dealing  with  a  ward  of  court  in 
regard  to  the  religion  in  which  such  ward  is  to  be  brought  up,  the  words  until 
further  order"  must,  from  the  nature  of  the  case,  be  deemed  to  be  inserted 
{Be  W.,  W.  V.  M.,  supra,  per  Cozens-Hardy,  M.E.,  at  p.  570). 

{h)  Skinner  v.  Orde  (1871),  L.  E.  4  P.  C.  60;  Be  Nevin  {Violet),  an  Infant, 
supra,  at  p.  309. 

(^■)  Be  W.,  W.  v.  M.,  supra. 

{h)  Be  Ullee,  Naiuah  Nazim  of  Bengal's  Infants  (1885),  54  L.  T.  286,  C.  A. 

{I)  Custody  of  Children  Act,  1891  (54  &  55  Vict.  c.  3),  s.  4.  The  court  has 
full  power  to  consult  the  wishes  of  the  child  in  considering  what  order  shall  be 
made ;  and  the  power  of  the  court  to  make  the  order  does  not  diminish  the  right 
which  the  infant  otherwise  possesses  to  the  exercise  of  his  own  free  choice 
{ibid.). 
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Infants  and  Children. 


Sect.  3. 
Mainten- 
ance and 
Education. 

Duty  of 
protection. 


Duty  of 
mainteDance. 


Sect.  3. — Maintenance  and  Education, 
Sub-Sect.  1.— Protection. 

265.  The  natural  duty  of  a  parent  to  protect  an  infant  child 
justifies  acts  of  personal  violence  in  defence  of  the  child  (m),  and  the 
upholding  and  maintaining  of  the  child  in  a  lawsuit  (n). 

Sub-Sect.  2. — Maintenance  and  Education. 

266.  Except  under  the  operation  of  the  poor  law,  there  is  no 
actual  legal  obligation  on  a  father  or  mother  to  maintain  a  child, 
unless  the  neglect  to  do  so  would  bring  the  case  within  the  criminal 
law  (o).  A  father  who  wilfully  refuses  or  neglects  to  maintain  his 
children,  or  who  runs  away  and  leaves  them,  so  that  they  are 
chargeable  to  a  union  or  parish,  is  criminally  liable  (73).  But 
the  moral  duty  of  a  father  to  maintain  his  infant  children  (g), 
and  also,  where  he  has  put  himself  in  loco  parentis  towards  them, 
the  infant  children  of  his  wife  by  a  former  marriage  (r),  has  been 
recognised  by  the  courts,  which  have  refused  to  allow  main- 
tenance out  of  the  property  of  infants  where  the  father  is  in  a 
position  to  maintain  them  (s),  and  have  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  a  person  with  whom  they  are 
living  with  his  consent  is  authorised  to  contract  debts  on  his 
behalf  to  provide  them  with  necessaries  (t),  and  have  granted  an 
allowance  for  their  maintenance  out  of  the  estate  of  a  lunatic 
father  (a).  The  moral  obligation  exists,  but  is  not  considered  so 
strong,  in  the  case  of  a  mother  (h). 

(m)  1  Bl.  Com.  450 ;  1  Hawk.  P.  C.  c.  61,  s.  23.  It  is  doubtful  how  far 
Royleifs  Case  (1612),  Cro.  Jac.  296  (referred  to  in  1  Hawk.  P.  C.  c.  31,  s.  37 ; 
1  El.  Com.  450 ;  and  cited  in  B.  v.  Onehij  (1727),  2  Ld.  Eaym.  1485,  1492)  was 
decided  on  this  principle  (Post.  294,  295). 

(n)  2  Co.  Inst.  564 ;  1  Bl.  Com.  450. 

(0)  Cooper  V.  Martin  (1803),  4  East,  76,  per  Lawrence,  J.,  at  p.  84 ;  Bazeley 
V.  Forder  (1868),  L.  K.  3  Q.  B.  559,  ^jer  Cockburn,  O.J.,  at  p.  565.  As  to 
criminal  neglect  of  an  infant  under  the  age  of  sixteen,  see  p.  110,  ante,  and 
pp.  162  et  seq.,  post. 

{p)  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  ss.  3,  4;  see  Hosegood  v.  Camps, 
(1889),  53  J.  P.  612 ;  Bannister  v.  Sullivan  (1904),  91  L.  T.  380.    This  does  not 
apply  to  illegitimate  children  {B.  v.  Maude  (1842),  2  Dowl.  (n.  s.)  58).    See  also 
title  Poor  Law. 

{q)  Mortimore  v.  Wright,  (1840)  6  M.  &  W.  482,  ^jer  Lord  Abinger,  C.B.,  at 
p.  486. 

(r)  Stone  v.  Carr  (1799),  3  Esp.  1,  per  Lord  Kenyon,  C.J.,  at  p.  2. 

{s)  Faiukner  v.  Watts  (1742),  1  Atk.  406,  408;  Butler  v.  Butler  (1743),  3  Atk. 
08,  2Jer  Lord  Hardwicke,  L.C.,  at  p.  60;  Hill  v.  Chapman  (1787),  2  Bro.  C.  C. 
231 ;  Pulsford  v.  Hunter,  Jennings  v.  Hunter  (1792),  3  Bro.  C.  C.  416;  Wellesley 
V.  Beaufort  {Duke)  (1827),  2  Euss.  l,_?J6rLord  Eldon,  L.C,  at  p.  28;  Cidhertson 
V.  Wood  (1870),  5  I.  E.  Eq.  23  ;  and  see  pp.  91,  92,  ante. 

{t)  Stone  V.  Carr  (1798),  3  Esp.  1 ;  Cooper  v.  Phillips  (1831),  4  C.  &  P.  581 
(where  infant  was  in  charge  of  a  servant) ;  Bazeley  v.  Forder,  supra  (wife 
living  apart  from  her  husband) ;  but  the  question  of  a  wife's  authority  may  be 
left  to  the  jury  {Raiulyns  v.  Vandyke  (1800),  3  Esp.  250,  per  Lord  Eldon,  L.C, 
at  p.  252).  See  also  Atkyns  v.  Pearce  (1857),  26  L.  J.  (c.  P.)  252  ;  and  see  note  (0), 
p.  67,  ante,  and  p.  116,  pos#. 

(a)  ReHinde,Ex  parte  Whithread  (1816),  2  Mer.  99,  i?er  Lord  Eldon,  L.C, 
at  p.  102.  A  similar  allowance  will  be  made  for  the  illegitimate  children  of  a 
lunatic  {Be  Jones,  Fx  2)arte  Haycock  (1828),  5  Euss.  154). 

{h)  Faivkner  v.  Watts,  supra,  at  p.  408  ;  Clarke  v.  Wright  (1861),  6  H.  &  N.  849, 
Ex.  Ch.,  per  Blackburn,  J.,  at  p.  859,  per  Cockburn,  CJ.,  at  p.  874.  The  moral 
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267.  Under  the  poor  law  the  father,  and  the  mother  after  the 
death  of  the  father,  and  also  the  grandfather  (c)  and  grand- 
mother (d),  if  able  to  do  so,  are  bound  to  maintain  a  child  who 
cannot  support  himself  (e).  Eelief  given  to  a  wife,  or  to  a  child  under 
the  age  of  sixteen,  and  not  being  blind  or  deaf  or  dumb,  is  deemed 
to  be  given  to  the  husband  of  the  wife,  or  to  the  father  of  the  child ; 
and  relief  given  to  the  child,  under  that  age,  of  a  widow  is  deemed  to 
be  given  to  the  widow  (/).  Where  a  man  marries  a  woman  who 
has  at  the  time  children,  whether  legitimate  or  illegitimate,  he 
is  liable  to  maintain  them  as  part  of  his  family  until  they  attain 
the  age  of  sixteen,  or  until  the  death  of  their  mother  (g). 

268.  A  married  woman  who  has  separate  property  is  under  the 
same  legal  liability  as  her  husband  for  the  maintenance  of  her 
children  and  grandchildren  ;  but  the  liability  does  not  relieve  her 
husband  from  his  legal  liability  to  maintain  her  children  and 
grandchildren  (Ji), 

Where  any  relative  is  liable  at  law  to  maintain  a  poor  person 
whose  relief  would  otherwise  be  chargeable  to  a  poor  law  union  or 
parish,  the  guardians  of  the  union  or  parish  can  obtain  an  order 
upon  such  relative  to  maintain  the  poor  person  (i) ;  and  compli- 
ance with  such  order  will  be  enforced  as  a  civil  debt  recoverable 
summarily  under  the  Summary  Jurisdiction  Act,  1879  {k). 

269.  It  is  the  duty  of  a  parent  of  a  child,  including  a  blind  or 
deaf  child,  between  the  ages  of  five  and  fourteen  to  cause  the  child 
to  receive  an  efficient  elementary  education  (I). 

Sub-Sect.  3. — Lialility  of  Father  for  Belts, 

270.  A  father,  is  under  no  liability  to  pay  a  debt  incurred  by  an 
infant  child  {m),  or  money  expended  on  the  child's  behalf  (n),  even 

obligation  extends  to  illegitimate  children  (Clarke  v.  Wright  (1861),  6  H.  &  N. 
849,  859,  874,  Ex.  Ch.). 

(c)  The  liability  of  a  grandfather  is  irrespective  of  the  ability  of  the  father 
to  maintain  the  child  {B.  v.  Cornish  (1831),  2  B.  «fe  Ad.  498 ;  Westminster  Union 
Guardians  v.  Buckle  (1897),  61  J.  P.  247). 

{d)  A  grandmother  is  not  liable  while  a  married  woman  [Coleman  v.  Birmingham 
Overseers  (1881),  6  Q.  B.  D.  615),  except  out  of  her  separate  property  (see  infra). 

(e)  Poor  Eelief  Act,  1601  (43  Eliz.  c.  2),  s.  6.    See  title  Pooe  Law. 

if)  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4  c.  76),  s.  56. 

[g)  Ibid.,  s.  57;  R.  v.  Clentham  Parish  (1710),  Eoley,  Laws  Eelating  to  the 
Poor,  p.  39  ;  R.  v.  8t.  Botolph's  Aldgate  (1711),  Eoley,  Laws  relating  to  the  Poor, 
p.  42. 

(/i)^  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  21.  As  to 
the  liability  of  a  married  woman  nnder  the  Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  see  Peters  v.  Coioie  (1877),  2  Q.  B.  D.  131 ;  and  title  Poor  Law. 

(«■)  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  s.  36 ;  see  title 
Poor  Law. 

[k)  42  &  43  Vict.  c.  49  ;  see  ss.  6,  35.  The  liability  to  provide  maintenance  is 
a  continuing  liability  {Ulverstone  Union  Guardians  y.  Park  (1889),  53  J.  P.  629). 

[l)  See  title  Education,  Vol.  XII.,  pp.  54  et  seq.  There  is  no  common  law- 
obligation  ;  see  p.  114,  ante. 

(m)  Fluck  V.  Tollemache  (1823),  1  C.  &  P.  5  ;  Clements  v.  Williams  (1837),  8 
C.  &  P.  58  ;  Mortimore  v.  Wright  6  M.  &  W.  482.    But  if  he  voluntarily 

pays  such  debt  and  dies  insolvent,  there  is  no  debt  from  the  child  to  the  father's 
estate  {Graham  v.  Wickham  (No.  2)  (1862),  31  Beav.  478). 

(n)  Seaborne  v.  Maddy  (1840),  9  C.  &  P.  497  ;  Healing  v.  Healing  (1902),  19 
T.  L.  E.  90. 
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Infants  and  Children. 


Sect.  3. 
Mainten- 
ance and 
Education. 


In  matri- 
monial 
causes. 


in  respect  of  necessaries  (o),  unless  he  has  expressly  or  impliedly 
contracted  to  do  so  (p),  or  has  given  authority  for  the  incurring  of 
the  debt  or  the  expenditure  of  the  money  (q).  The  authority  may 
be  implied  (?'),  as,  for  instance,  where  he  knowingly  acquiesces  in  the 
child  being  maintained  by  a  stranger  (s). 

Sub-Sect.  4. — Orders  for  Maintenance  and  Education  in  Matrimonial  Causes. 

271.  During  a  proceeding  for  obtaining,  or  in  making,  or  from 
time  to  time  after  making,  a  final  decree  of  judicial  separation, 
nullity  of  marriage,  or  dissolution  of  marriage,  the  court  may  make 
any  order  or  provision  with  respect  to  the  maintenance  and  educa- 
tion of  the  children  of  the  marriage  {t). 

After  a  final  decree  of  nullity  of  marriage  or  dissolution  of 
marriage  the  maintenance  and  education  and  other  benefit  of 
the  children  of  the  marriage,  as  well  as  the  benefit  of  their 
parents,  may  be  provided  for  out  of  the  property  settled  on  the 
parties  to  the  marriage  by  any  antenuptial  or  postnuptial  settle- 
ments (a) . 

After  a  decree  of  dissolution  of  marriage  or  judicial  separation, 
a  settlement  of  all  or  any  part  of  the  property  of  a  wife  in  fault 
may  be  ordered  to  be  made  for  the  benefit  of  the  children  of  the 
marriage,  or  any  of  them,  either  alone  or  together  with  their 
father  (h). 

(o)  Urmston  v.  Neiucomen  (1836),  4  Ad.  &  El.  899  ;  Shelton  v.  Springett  (1851), 
11  0.  B.  452.  But  a  wife  living  apart  from  her  husband  may  bind  his  credit  for 
necessaries  supplied  to  his  infant  children  of  whom  custody  has  been  given 
to  her  by  an  order  of  the  court  {Bazeley  v.  Forder  (1868),  L.  E.  3  Q.  B.  559  ;  see 
also  title  Husband  and  Wife,  Vol.  XVI.,  pp.  427,  578).  As  to  implied  autho- 
rity arising  out  of  moral  duty,  see  p.  114,  ante. 

Ip)  Blackhurn  v.  Machey  (1823),  1  0.  &  P.  1 ;  Andrews  v.  Garrett  (1859),  6 
C.  B.  (n.  s.)  262.  There  is  no  implied  authority  where  the  father  allows  the 
son  a  reasonable  sum  for  expenses  (Om^iz  v.  Gill  (1796),  2  Esp.  471).  If  extrava- 
gant clothes  are  supplied,  the  father  is  not  liable  {Simpson  v.  Bolertson  (1793),  1 
Esp.  17).  As  to  a  father's  possible  liability  for  a  son's  tort,  see  Moon  v.  Towers 
(1860),  8  C.  B.  (n.  s.)  611 ;  and  as  to  torts  generally,  see  title  Tort. 

{q)  Rolfe  V.  AlUtt  (1833),  6  C.  &  P.  286.  Eor  form  of  authority  by  a  father 
to  supply  goods  to  an  infant  son,  and  of  notice  by  father  that  his  son  is  an  infant, 
see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  pp.  555,  556. 

(r)  Baker  v.  Keen  (1819),  2  Stark.  501 ;  Earratt  v.  BurgJiart  (1828),  3  C.  &  P. 
381;  LaiuY.  TTWan  (1837),  6  Ad.  &  El.  718;  which,  however,  is  disapproved 
in  Mw^timore  v.  Wright  (1840),  6  M.  &  W.  482,  per  Lord  Abinger,  C.B.,  at  p.  487. 

(5)  Hesketh  v.  Gowing  (1804),  5  Esp.  131 ;  Nichole  v.  All&n  (1827),  3  C.  &  P. 
36 ;  but  see  as  to  this  case  Mortimore  v.  Wright,  supra,  per  Lord  Abinger,  C.B., 
at  p.  485  ;  Bazeley  v.  Forder,  supra. 

{t)  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  35  ;  Matrimonial 
Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  4;  Whieldon  v.  Whieldon  (1861),  2  Sw. 
&  Tr.  388  ;  Milford  v.  Milford  (1869),  L.  E.  1  P.  &  D.  715;  Bishop  v.  Bishop, 
Judkins  v.  Judkins,  [1897]  P.  138,  C.  A.  An  order  can  be  made  for  main- 
tenance and  education  until  the  child  attains  full  age  {Thomasset  v.  Thomasset, 
[1894]  P.  295,  C.  A.).  The  order  cannot  require  that  security  shall  be  given 
for  the  payment  of  maintenance  {Hunt  v.  Hunt  (1883),  8  P.  D.  161);  and  see 
title  Husband  and  Wife,  Vol.  XVL,  p.  577. 

(a)  Matrimonial  Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  5;  Wehster  v. 
Webster  and  Mitford  (1862),  3  Sw.  &  Tr.  106 ;  and  see  title  Husband  and  Wife, 
Vol.  XVL,  p.  571. 

(Z>)  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  45  ;  Seatle  v.  Seatle 
(1860),  30  L.  J.  (p.  M.  &  A.)  216 ;  and  see  title  Husband  and  Wife,  Vol.  XVL, 
p.  669. 
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Sect.  4— Marriage.  Sect.  4. 

Xyl  siiciri  £1  ^  6 

272.  The  consent  of  the  father,  if  living,  and  after  his  death,  of   

the  mother,  if  living,  is  generally  requisite  for  the  marriage  of  an  Consent, 
infant  child  not  being  a  widower  or  widow  (c). 

273.  A  father  (d)  or  mother  (e)  can  take  proceedings  to  annul  Proceedings 
the  marriage  of  a  child  where  the  child  was  at  the  date  of  the 

•   £     i.  /■  marriage. 

marriage  an  miant  (/ ). 


Sect.  5. — Proioerty. 
Sub-Sect.  1. — Rights  of  Parent. 

274.  A  father  has,  as  guardian  for  nurture  or  by  nature  {g),  no  Right  over 
rights  over  the  real  estate  of  his  infant  child  {h).    But  he  may  have  real  estate, 
such  rights  as  guardian  in  socage  {%)  or  in  gavelkind  {k),  or,  if  the 
infant  is  a  copyholder,  as  guardian  by  the  custom  of  the  manor  {I) ; 
and  he  may  be  appointed  guardian  of  the  infant's  estate  by  the 
court  (m).    If  he  enters  on  the  infant's  land,  and  receives  the  rents 
and  profits,  whether  he  does  so  by  virtue  of  any  such  guardianship  or 
not,  he  will  be  deemed  to  do  so  as  guardian  for  the  infant,  and  must 
account  accordingly  for  the  rents  and  profits  received  by  him  {n).  He 
is  not  allowed  to  apply  these  rents  and  profits  in  maintaining  and 
educating  the  infant  (o),  except  under  the  express  sanction  of  the  . 
court       but  his  having  done  so  may  in  a  proper  case  be  ratified 
or  condoned  by  the  court  {q) .    Similarly,  a  mother  who  receives 

(c)  See  note  [g],  p.  57,  ante;  and  title  Husband  and  Wife,  Vol.  XVI., 
pp.  296,  297. 

id)  Sheriuood  v.  Baij  (1837),  1  Moo.  P.  C.  C.  353. 

(e)  Sherwood  v.  Bo/g,  supra,  at  p.  402 ;  Froiuse  v.  Spurivay  and  Boiuley  [falsely 
called  Bpurway)  (1876),  24  W.  E.  850.  But  the  mother  is  not  entitled  after 
the  father's  death  to  continue  proceedings  for  the  purpose  instituted  by  him 
{Bevan  v.  M'Mahon  and  Bevan  [faisely  called  M'Mahon)  (1859),  2  Sw.  &  Tr.  58). 

(/)  Sheriuood  v.  Bay,  supra  (where  the  child  was  adult  at  the  time  of  the 
marriage) ;  Wells  v.  Cottam  {falsely  called  Wells)  (1864),  3  Sw.  &  Tr.  364  ;  Proiuse 
V.  Spuriuay  and  Boiuley  (falsely  called  Spurivay)  supra  ;  and  as  to  nullity  suits, 
see  title  Husband  and  Wife,  Vol.  XVI.,  pp.  499,  537,  note  (&). 

{g)  See  pp.  122,  123,  post. 

[h)  Co.  Litt.  88  b,  Hargrave's  note  (12)  ;  B.  v.  Thorp  (1696),  Garth.  384  ;  B. 
V.  Sherrington  {Inhabitants)  (1832),  3  B.  &  Ad.  714.  As  to  his  rights  on  the 
death  of  an  infant  child,  see  title  Descent  and  Distribution,  Vol.  XI., 
p.  22. 

(i)  See  pp.  121,  122,  post. 

{k)  See  note  {p),  p.  122,  ^os^. 

{I)  See  p.  122,  post. 

(m)  See  pp.  125  et  seq.,  post. 

(n)  1  Bl.  Com.  453  ;  Morgan  v.  Morgan  (1738),  1  Atk.  489  ;  Thomas  v.  Thomas 
(1855),  2  K.  &  J.  79,  per  Page  Wood,  V.-C,  at  pp.  84,  86.  A  parent  stands  in 
a  fiduciary  position  towards  a  child  (see  p.  118,  post). 

(o)  See  pp.  91,  114,  ante. 

ip)  See  pp.  86,  91,  92,  ante. 

(q)  Thomas  v.  Thomas,  supra,  at  p.  84 ;  Wright  v.  Vanderplanh  (1856),  8  De 
G.  M.  &  Or.  133,  0.  A.,  per  Knight  Bruce,  L.J.,  at  p.  140;  and  see  p.  92, 
ante.  Where  a  father  and  adult  daughter  were  jointly  entitled  to  real  estate, 
.  and  the  father  received  the  entire  rents,  and  kept  no  accounts  with  the 
daughter,  but  she  lived  with  him  and  was  maintained  and  supplied  with  money 
by  him,  it  was  held  that  the  common  establishment  had  been  maintained  out  of 
the  entire  rents  {Smith  v.  Smith,  Trinder  v.  Smith  (1857),  23  Beav.  554). 
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the  rents  and  profits  of  the  estate  of  her  infant  child,  does  so  as 
bailiff  or  agent  for  him  (r).  An  infant  heir  can  obtain  an  injunc- 
tion restraining  his  father,  when  tenant  by  the  curtesy  (s),  from 
committing  waste  {t), 

275.  Unless  expressly  empowered  so  to  do,  a  father  cannot  give 
a  valid  receipt  or  discharge  for  property  of  his  infant  child  (a).  If 
he  receives  it,  he  does  so  as  guardian  or  agent  for  the  infant  (5); 
but  while  infant  children  live  with  and  are  maintained  by  their 
father,  he  is  entitled  to  the  earnings  of  their  labour  (c). 

Sub-Sect.  2. — Dealings  between  Parent  and  Child. 

276.  A  parent  stands  in  a  fiduciary  relation  towards  a  child  (cZ), 
and  has  certain  moral  obligations  to  fulfil  towards  him  (e).  Con- 
sequently any  question  as  to  whether  a  transaction  constitutes  a 
gift  by  a  parent  to  his  child  is  construed  favourably  towards  the 
child,  and  any  question  whether  a  transaction  is  to  be  upheld  as  a 
gift  by  a  child  to  his  parent,  or  is  to  be  set  aside  as  obtained  by 
undue  influence,  or  for  any  other  reason,  is  construed  unfavourably 
as  against  the  parent  (/). 

277.  Where  a  father  purchases  either  real  or  personal  estate  in 
the  name  of  a  child  alone,  or  in  the  joint  names  of  the  child  and  of 
himself  or  a  stranger,  there  is  no  resulting  trust  for  the  father  {g) ; 
but  the  father  is  presumed  to  have  intended  to  advance  the  child  (/i), 


(r)  Wall  V.  Stamvick  (1887),  34  Ch.  D.  763. 

(s)  See  title  Eeal  Property  and  Chattels  Eeal. 

(t)  Roberts  v.  Roberts  (1657),  Hard.  96. 

(a)  Dagley  v.  Tolferry  (1715),  1  P.  Wms.  285  ;  Philips  v.  Paget  (1740),  2  Atk. 
80  ;  see  p.  76,  ante.  Money  belonging  to  an  infant  will  not  be  payable  to  his 
father  even  though  the  father  is  by  the  law  of  his  domicil  entitled  to  receive  it 
{Re  Hellmann's  Will  (1866),  L.  R.  2  Eq.  363 ;  Re  Chatard's  Settlement,  [1899] 

I  Ch.  712).  As  to  the  effect  of  domicil  on  the  rights  of  a  parent,  see  title 
Conflict  of  Laws,  Yol.  VI.,  p.  280. 

(b)  .Dagley  v.  Tolferry,  supra;  Gambier  v.  Oambier  {\^^b),  7  Sim.  263.  A 
mother  who  is  also  a  guardian  can  give  a  good  receipt  for  the  infant's  income 
{Re  Long,  Lovegrove  v.  Long,  [1901]  W.  N.  166).  As  to  where  questions  of 
domicil  and  foreign  law  arise,  see  title  Conflict  of  Laws,  Vol.  YI.,  p.  280. 
As  to  the  rights  of  the  father  or  mother  on  the  death,  of  an  infant  child,  see 
title  Descent  and  Distribution,  Yol.  XL,  p.  22. 

(c)  1  Bl.  Com.  453.  The  same  rule  may  apply  to  adult  children  {ibid. ;  Ex 
parte  MacMin  (1755),  2  Yes.  Sen.  675).  But  an  adult  child  so  situated  may 
have  a  title  to  a  portion  of  his  own  earnings  {Ex  parte  MacMin,  supra). 

{d)  Ploivright  v.  Lambert  (1885),  52  L.  T.  646,  per  Field,  J.,  at  p.  652. 
(e)  See  p.  il4,  ante. 

(/)  See  p.  78,  ante;  and  titles  Equity,  Yol.  XIII.,  p.  18;  Family 
Arrangements,  Yol.  XIY.,  pp.  543,  549  et  seq. ;  Fraudulent  and  Voidable 
Conveyances,  Yol.  XY.,  pp.  107,  108  et  seq. ;  Gifts,  Yol.  XY,  pp.  402,  420. 

{g)  See  title  Equity,  Yol.  XIIL,  p.  155;  Gifts,  Yol.  XY.,pp.  415,417; 
Trusts  and  Trustees. 

{h)  Grey  {Lord)  v.  Grey  {Lady)  (1677),  2  Swan.  Appendix,  594;  Dyer  v.  Dyer 
(1788),  2  "Cox,  Eq.  Cas.  92;  Finch  v.  Finch  (1808),  15  Yes.  43;  Murless  v. 
Franklin  (1818),  1  Swan.  13  ;  Crabb  v.  Crabb  (1834),  1  My.  &  K.  511  ;  Sidmouth 
v.  Sidmouth  (1840),  2  Beav.  447;  Christy  v.  Courtenay  (1849),  13  Beav.  96 ; 
Williams  v.  Williams  (1863),  32  Beav.  370  ;  Hepiuorth  v.  Hepworth  (1870),  L.  E. 

II  Eq.  10  ;  JBeiinet  v.  Re7inet  (1879),  10  Ch.  D.  474,  per  Jessel,  M.E.,at  pp.476, 
477. 
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especially  where  he  is  an  infant  (i).    The  presumption  does  not  ^' 
exist  where  the  purchase  is  made  by  a  mother  {k),  but  slighter  Property, 
evidence  is  sufficient  to  prove  an  intention  on  her  part  to  advance  Presumption 
the  child  than  would  be  required  in  case  of  a  purchase  by  a  of  advance- 
stranger  (0,  and  it  arises  where  the  purchase  is  made  in  the  ^ent. 
name  of  a  person  towards  whom  the  purchaser  has  put  himself  in 
loco  parentis  (m).    The  presumption  may  be  rebutted  by  evidence 
of  a  contrary  intention  (n),  but  it  must  be  evidence  of  statements 
or  facts  contemporaneous  with  the  transaction  (o),  and  evidence 
will  only  be  admitted  of  subsequent  statements  or  facts,  if  they  are 
against  the  interest  of  the  party  making  the  statement  or  being 
concerned  in  the  facts  (jj).  The  presumption  is  not  rebutted  by  the 
fact  that  the  child  has  been  already  provided  for  (q) ;  nor  by  the 
receipt  by  the  father  of  the  rents  or  income  of  the  purchased  pro- 
perty (r),  especially  where  the  child  is  an  infant,  so  that  the  receipt 
may  be  referred  to  the  father's  position  as  guardian  (s).  There 
must,  however,  be  an  intention  to  confer  a  present  benefit ;  and  a 
purchase  in  the  name  of  a  child  with  a  view  to  an  ultimate  benefit 
to  him  will  not  constitute  an  advancement  (t). 

278.  Where  under  a  settlement  of  real  estate  by  a  father,  or  Interest  on 
person  in  loco  parentis  {a),  a  portion  is  given  to  a  child  not  other-  portions, 
wise  provided  for,  which  will  not  be  raiseable  if  he  dies  before 
attaining  full  age,  interest  on  the  portion  may  nevertheless  be 
allowed  to  the  child  for  maintenance  during  infancy  (h). 

(i)  Lamplugh  v.  Lamplugh  (1709),  1  P.  Wms.  Ill,  112. 

{Jc)  BennetY.  Beimet  {1819),  10  Oh.  D.  474;  and  see  title  GllFTS,  Vol.  XV., 
pp.  415,  416. 

{I)  Garrett  v.  Willdnson  (1848),  2  De  Gr.  &  Sm.  244,  246 ;  Saijre  v.  Hughes 
(1868),  L.  E.  5  Eq.  .376;  Batstone  v.  Salter  (1874),  L.  E.  19  Eq.  250;  Be7inet  v. 
Bennet,  supra,  per  Jessel,  M.E.,  at  pp.  479,  480. 

(w)  Ehrand  v.  Dancer  (1680),  2  Gas.  iu  Ch.  26;  Currant  v.  Jago  (1844),  1  Coll. 
261 ;  Bennet  v.  Bennet,  supra,  at  pp.  476,  477 ;  Standing  v.  Bowring  (1884),  27 
Oh.  D.  341.  As  to  a  person  putting  himself  in  loco  pai^entis  towards  a  child, 
see  note  (/*.'),  p.  Ill,  ante. 

(n)  Fole  V.  Pole  (1748),  1  Ves.  Sen.  76;  Bone  v.  Pollard  (1857),  24  Beav.  283; 
Tucker  v.  Burrow  (1865),  2  Hem.  &  M.  515;  Stock  v.  McAvoy  (1872),  L.  E.  15 
Eq.  55  ;  Crahb  v.  Crabb  (1834),  1  My.  &  K.  511 ;  and  see  title  Gifts,  Vol.  XV., 
p.  416. 

(o)  Murless  v.  Franklin  (1818),  1  Swan.  13;  Sidmouth  v.  Sidmouth  (1840),  2 
Beav.  447  ;  Christy  v.  Courtenay  (1849),  13  Beav.  96  ;  Dumpjcr  v.  Bumper  (1862), 
3  Giff.  583;  Williams  v.  Williams  (1863),  32  Beav.  370. 

[p)  Redington  v.  Bedington  (1794),  3  Eidg.  Pari.  Eep.  106,  194,  195  ;  Sidmouth 
V.  Sidmouth,  supra,  at  p.  455;  Stock  v.  McAvoy,  supra, x^^r  WlCKENS,  V.-C,  at 
pp.  58,  59;  and  see  title  Evidence,  Vol.  XIII.,  p  463. 

{q)  Dyer  v.  Dyer  (1788),  2  Cox,  Eq.  Cas.  92;  Hepworth  v.  Hepworth  (1870), 
L.  K.  11  Eq.  10. 

(r)  Grey  {Lord)  v.  Grey  {Lady)  (1677),  2  Swan.  Appendix,  594,  599  ; 
Sidmouth  V.  Sidmouth,  supra,  at  pp.  456,  457  ;  Batstone  v.  Salter,  supra. 

(s)  Mumma  v.  Mumma  (1687),  2  Vern.  19;  Lamplugh  v.  Lamplugh,  supra,  at 
p.  1J3  ;  Loyd  v.  Bead  (1720),  1  P.  Wms.  607,  i^er  Lord  Paeker,  L.C,  at  p.  608  ; 
Taylor  v.  Taylor  (1737),  1  Atk.  386 ;  Stileman  v.  Ashdown  (1742),  2  Atk.  477, 
per  Lord  Hardwicke,  L.C,  at  p.  480 ;  Alley ne  v.  Alleyne  (1845),  2  Jo.  &  Lat. 
544,  555,  556  ;  Christy  v.  Courtenay,  supra. 

{t)  Forrest  v.  Forrest  (1865),  13  W.  E.  380,  per  Stuart,  V.-C,  at  p.  381. 

(a)  See  note  {k),  p.  Ill,  ante. 

{b)  Staniforth  v.  Staniforth  (1704),  2  Vern.  460  ;  Liicledon  v.  Northcote  (1747), 
3  Atk.  430,  438;  Brown  v.  Temperley  (1827),  3  Euss.  263;  Re  Greaves'  Settled 
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279.  Where  an  infant  is  interested  in  a  legacy  under  the  will  of 
a  father,  or  of  a  person  in  loco  parentis  (c),  who  is  under  the  moral 
obligation  of  maintaining  him,  he  is  entitled  for  the  purposes  of  his 
maintenance  to  interest  or  income  in  respect  of  it  from  the  date 
of  the  testator's  death  (<:/),  instead  of  from  the  expiration  of  one 
year  from  that  date  (e),  notwithstanding  that  the  conditions  as  to 
the  vesting  or  payment  of  the  legacy  are  such  that,  if  he  were  in  a 
different  relation  to  the  testator,  he  would  not  be  entitled  to  the 
income  until  attaining  full  age,  or  the  happening  of  some  other 
event  upon  which  the  legacy  was  to  become  vested  or  payable  (/). 
The  rule  does  not  apply  where  the  testator  has  provided  another 
fund  for  the  maintenance  of  the  legatee  (g). 

Sect.  6. — Illegitimate  Children. 

280.  In  the  absence  of  a  contrary  intention  either  expressed 
or  deducible  by  necessary  inference,  all  provisions  respecting 
"children,"  contained  in  any  laws  or  instruments  having  a  legal 
operation,  refer  exclusively  to  legitimate  children  (/i).  The  rights 
and  duties  of  the  putative  father  and  the  mother  with  respect  to 
illegitimate  children  differ  materially  from  those  of  a  father  and 
mother  with  respect  to  legitimate  children  (i). 

Estates,  Jones  v.  Greaves,  [1900]  2  Ch.  683.    For  a  clause  in  a  will  extending 
this  provision,  see  Encyclopsedia  of  Forms  and  Precedents,  Yol.  XY.,  p.  517. 
(c)  See  note  {k),  p.  Ill,  ante. 

{d)  Harvey  Y.  Harvey  (1722),  2  P.  Wms.  21 ;  Haugliton  v.  Harrison  (1742),  2 
Atk.  329,  per  Lord  Hardwicke,  L.C,  at  p.  330;  Beckford  v.  Tolin  (1749),  1 
Yes.  Sen.  308,  ])er  Lord  Hardwicke,  L.C,  at  p.  310;  Crickett  v.  Bolhy  (1795), 
3  Yes.  10,  per  Aeden,  M.E.,  at  p.  13 ;  Hill  v.  Hill  (1814),  3  Yes.  &  B.  183  ;  Pett 
V.  Felloivs  (1818),  1  Swan.  561.  A  posthumous  child  is  only  entitled  to  interest 
from  his  birth  [Raiulins  v.  Raiulins  (1796),  2  Cox,  Eq.  Cas.  425). 

(e)  See  title  Executors  and  Administrators,  Yol.  XIY.,  p.  273.  As  to 
the  rule  of  law  respecting  double  portions  to  children,  and  legacies  generally, 
see  title  Wills. 

(/)  Beckford  v.  Tohin,  supra,  at  p.  310;  Cavendish  v.  Mercer  (1776),  cited  in 
Greemuell  v.  Greenivell  (1800),  5  Yes.  194,  at  p.  195,  n.  (1);  Lomax  v.  Lomax 
(1805),  11  Yes.  48;  Errington  y.  Chapman  (1806),  12  Yes.  20;  Re  George  {an 
Infaiit)  (1877),  5  Ch.  D.  837,  C.  A.,  per  James,  L.J.,  at  p.  843.  Where  the  con- 
tingency extends  beyond  attaining  the  age  of  twenty- one,  the  consent  of  the 
remainderman  may  be  required  [Fendall  v.  Nash  (1779),  cited  in  Greemuell  v. 
Greemuell,  supra,  at  p.  197,  n.  (r) ;  Fairman  v.  Green  (1804),  10  Yes.  45  ;  Ca^inings 
V.  Flower  (1835),  7  Sim.  523) ;  or  no  interest  may  be  payable  (see  Re  Abrahams, 
Abrahams  v.  Bendon,  [1911]  1  Ch.  108). 

(g)  Beckford  v.  Tobin,  supra,  at  p.  310  ;  Donovan  v.  Needham  (1846),  9  Beav. 
164 ;  Re  Rouse's  Estate  (1852),  9  Hare,  649,  per  Turner,  Y.-C,  at  p.  653 ;  Re 
George  [an  Infant),  supra,  at  p.  843 ;  Re  Moody,  Woodroffe  v.  Moody,  [1895]  1 
Ch.  101,  106  et  seq. ;  Re  Abrahams,  Abrahams  v.  Bendon,  supra;  and  see 
title  Executors  and  Administrators,  Yol.  XIY.,  pp.  272,  273.  Where 
a  father  bequeathed  a  legacy  to  his  daughter  in  case  she  should  attain 
full  age,  and  made  no  provision  for  her  maintenance  between  marriage  under 
age  and  attainment  of  full  age,  interest  was  allowed  on  the  legacy  between  the 
time  of  her  marrying  under  age  and  attaining  full  age  [Chambers  v.  Goldiuin 
(1805),  11  Yes.  1). 

(70  R.  V.  Wyke  {Inhabitants)  (1746),  Burr.  S.  C.  264,  265  ;  R.  v.  Maude  (1842), 
6  Jur.  646;  R.  v.  Totley  {Inhabitants)  (1845),  7  Q.  B.  596,  per  Lord  Denman, 
C.J.,  at  p.  598  ;  R.  v.  Birmingham  {Inhabitants)  (1846),  8  Q.  B.  410,  per  Lord 
Denman,  C.  J.,  at  p.  426  ;  Dickinson  v.  North  Eastern  Rail.  Co.  (1863),  2  H.  «&  C. 
735,  per  Pollock,  C.B.,  at  p.  736. 

(*)  See  titles  Bastardy,  Yol.  II.,  pp.  440-454  ;  Contract,  Ycl,  YIL,  p.  396 
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socage. 


Part  VI 1. — Guardianship  of  Person  and 

Estate. 

Sect.  1.— Title.  Sect.  l. 

Sub-Sect.  1. — In  General.  Title. 

281.  The  disabilities  of  an  infant  and  his  legal  incapacity  to  Guardian 
manage  his  own  affairs  render  it  necessary  that  for  the  protection 

of  his  interests  and  the  management  of  his  property  he  should  have 
a  guardian  of  his  person  and  property,  to  whom  he  stands  in  the 
relation  of  ward  {k).  A  person  may  be  the  guardian  of  an  infant 
either  (1)  in  socage  ;  (2)  by  nature  in  the  case  of  an  heir-apparent ; 
(3)  by  custom ;  (4)  for  nurture ;  (5)  naturally,  or  by  parental 
right ;  (6)  by  parental  appointment,  or  (7)  by  appointment  by  a 
court  of  competent  jurisdiction  (I). 

Sub-Sect.  2. — In  Socage. 

282.  Guardianship  in  socage  exists  only  where  the  infant  is  Guardian- 
under  the  apje  of  fourteen  and  has  by  descent  the  lesjal  estate  in  land  ^^^P 
held  m  socage  tenure  {m).    In  that  case  it  is  not  confined  to  the  land 
which  he  holds  in  socage,  but  extends  to  his  other  land  and  property 

The  rules  of  law  as  to  the  advancement  of  children  (see  pp.  118,  119,  ante)  and 
double  portions  of  children  (see  title  Wills)  do  not  apply  to  illegitimate 
children  unless  the  father  has  put  himself  in  loco  parentis  towards  them  [Smith 
V.  Strong  (1794),  4  Bro.  C.  C.  493  ;  Ex  parte  Fye,  Ex  jmrte  Duhost  (1811),  18  Yes. 
140,  per  Lord  Eldon,  L.C.,  at  pp.  147,  148,  152  ;  Wetherby  v.  Dixon  (1815),  19 
Ves.  407  ;  lie  lawes,  laiues  v.  Laiues  (1881),  20  Ch.  D.  81,  C.  A.).  As  to  the 
extension  of  a  parent's  moral  obligation  in  respect  of  maintenance  and  education 
of  illegitimate  children,  see  note  (6),  p.  114,  ante;  and  li.  v.  Maude  (1842), 

2  Dowl.  (N.  s.)  58. 

{k)  Termes  de  la  Ley,  sub  voce  "  Gardeine  "  ;  1  Bl.  Com.  460  et  seq.  ;  Be  Salisbury 
[Marquis)  and  Ecclesiastical  Commissioners  (1876),  2  Ch.  D.  29,  0.  A.,  per 
Mellish,  L.J.,  at  p.  '6b.  As  to  wards  of  court,  see  pp.  146  et  seq.,  post.  The 
relation  of  guardian  and  ward  is  strictly  that  of  trustee  and  cestui  que  trust 
[Beaufort  [Buke]  v.  Berty  (1721),  1  P.  Wms.  703,  ^er  Lord  Macclesfield,  L.C, 
at  p.  705  ;  Matlieio  v.  Brise  (1851),  14  Beav.  341,  jjer  Eomilly,  M.E.,  at  p.  345). 
A  guardian  stands  in  a  fiduciary  relation  towards  his  ward  [Floiuright  v.  Lambert 
(1885),  52  L.  T.  646,  per  Field,  J.,  at  p.  652).  As  to  transactions  between 
guardians  and  wards,  see  Hylton  v.  Hylton  (1754),  2  Ves.  Sen.  547  ;  Wright  v. 
Vanderplank  (1856),  8  De  G-.  M.  &  G.  133,  C.  A.;  Motz  v.  Moreau  (1861),  13 
Moo.  P.  C.  C.  376;  and  titles  Equity,  Vol.  XIII.,  p.  18;  Eeaudulent  and 
YoiDABLE  Conveyances,  Yol.  XY,  p.  108.  As  to  the  guardianship  of  illegiti- 
mate children,  see  title  i3ASTAiiDY,  Yol.  IL,  p.  440.  As  to  guardians  ad  litem, 
see  pp.  140  et  seq.,  post.  As  to  the  effect  of  foreign  domicil,  see  title  Conflict  oe 
Laws,  Yol.  YI.,  p.  281. 

[I)  Co.  Litt.  88  b,  Hargrave's  notes  (2)  to  (16);  1  Bl.  Com.  460  et  seq.  As 
to  the  powers  of  the  county  courts,  see  title  County  Courts,  Yol.  YIIL, 
p.  654. 

[m)  Co.  Litt.  88  a,  b,  Hargrave's  note  (13) ;  2  Bl.  Com.  87,  88;  Com.  Dig., 
tit.  Gardian  (B.) ;  Qiiadring  v.  Doivns  (1677),  2  Mod.  Eep.  176  ;  B.  v.  Todding- 
ton  [Inhabitants)  (1818),  1  B.  &  Aid.  560;  B.  v.  Sherrington  [Inhabitants)  (1832), 

3  B.  &  Ad.  714,  per  Lord  Tenteeden,  C.J.,  at  pp.  715,  716.  As  to  socage 
tenure,  see  2  Bl.  Com.  79  et  seq.;  and  title  Eeal  Property  and  Chattels 
Eeal.  All  tenures  are  now  socage  (Com.  Dig.,  tit.  Gardian  (B.  1) ;  Bedell  v. 
Constable  (1668),  Yaugh.  177,  183). 
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and  to  his  person  (n).  The  guardianship  belongs  to  such  one  of  the 
infant's  nearest  in  blood  as  cannot  inherit  the  socage  land  by 
descent,  without  any  distinction  between  the  whole  and  half  blood  ; 
and  in  case  of  his  death  while  the  infant  is  still  under  fourteen,  it 
devolves  upon  the  next  in  blood  who  cannot  so  inherit  (o).  The 
guardianship  continues  only  until  the  age  of  fourteen  (p) ;  after  its 
termination  the  infant  can  choose  for  himself  a  guardian  during  the 
remainder  of  his  minority  (g). 

Sub-Sect.  3. — By  Nature, 

Ouardianship  ^  283.  Guardianship  by  nature,  in  its  original  and  strict  sense  (r), 
by  nature.      jg  that  of  a  father  over  his  infant  heir-apparent  of  either  sex  (s).  It 

lasts  until  the  infant  attains  full  age,  but  is  exercisable  only  over 

the  person  of  the  infant  {t), 

Sub-Sect.  4:.— By  Custom. 

b^cuttom'^^^  284.  In  many  manors  special  rights  of  guardianship  of  infant 
copyholders  exist  by  custom  with  reference  to  their  copyhold  lands  {a). 
In  some  cities  and  boroughs  there  have  been  special  customs  as  to 
the  guardianship  of  an  infant  whose  father  is  dead  {h).  In  the  city 
of  London  the  mayor  and  aldermen,  in  their  Court  of  Orphans, 
have,  as  guardians  by  custom,  the  right  to  the  custody  of  the  person 
and  estate  of  an  infant,  whose  father  was  a  freeman  of  the  city  and 


Sect.  1. 
Title. 


[n)  Co.  Litt.  87  b,  88  b,  Hargrave's  note  (13).  It  is  superseded  by  tlie  appoint- 
ment of  a  testamentary  guardian  {ibid.  ;  stat.  (1660),  12  Car.  2,  c.  24,  s.  8),  as  to 
which  see  p.  123,  post. 

^(o)  Co.  Litt.  87  b,  88  a,  b,  Hargrave's  note  (13) 1  BI.  Com.  461 ;  2  Bl.  Com. 
87,  88.  If  there  are  two  or  more  nearest  of  kin  in  equal  degree,  who  cannot 
inherit,  he  who  first  gains  possession  of  the  heir  acquires  the  guardianship, 
except  where  they  are  brothers  or  sisters,  in  which  case  the  eldest  has  the -right 
to  it.  If  the  infant  derives  socage  lands  by  descent  both  ex  parte  paternd  and 
ex  parte  maternd,  so  that  it  may  be  impossible  to  find  next  of  kin  incapable  of 
inheriting  from  him,  the  next  of  kin  on  either  side  who  first  gets  possession  of 
the  infant  is  entitled  to  the  custody  of  his  person,  and  the  custody  of  the  lands 
coming  ex  parte  paternd  goes  to  the  maternal  heir,  and  that  of  the  lands  coming 
ex  parte  maternd  to  the  paternal  heir  (Co.  Litt.  88  a,  88  b,  Hargrave's  note  (13) ). 
A  guardian  in  socage  cannot  transfer  his  guardianship  {Bedell  v.  Constable  (1668), 
Vaugh.  177,  181). 

^  {2')  Co.  Litt.  88  a,  b;  2  Bl.  Com.  88;  TJwmas  v.  TJiomas  (1855),  2  K  &  J. 
79,  per  Page  Wood,  V.-C,  at  p.  84.     In  the  case  of  gavelkind  lands  the 

uardianship  continues  until  the  infant  attains  the  age  of  fifteen  (Kobinson, 

ustoms  of  Gavelkind  (ed.  1858),  ch.  3,  pp.  115,  116). 
{q)  See  p.  58,  ante. 

(r)  As  to  natural  guardianship  in  its  wider  sense,  see  infra. 

{s)  Co.  Litt.  84  a,  b;  Com.  Dig.,  tit.  Gardian  (C.) ;  Ratclifs  Case  (1592),  3 
Co.  Eep.  37  a,  37  b  tt  seq. 

{t)  Com.  Dig.,  tit.  Gardian  (C.) ;  B.  v.  Thorp  (1696),  Carth.  384,  per  Holt, 
C.J.,  at  p.  386. 

(a)  See  title  Copyholds,  Vol.  VIII.,  p.  80.  If  there  is  another  guardian, 
whether  in  socage  or  testamentary,  his  right  to  the  custody  of  the  infant  will 
have  priority  over  the  right  of  the  customary  guardian  (Watkins,  Treatise  on 
Copyholds,  Vol.  11. ,  p.  105). 

(6)  Stat.  (1660)  12  Car.  2,  c.  24,  which  authorised  fathers  to  appoint  testa- 
mentary guardians  (see pp.  123  et  seq.,  post),  provided  that  nothing  therein  con- 
tained should  extend  to  alter  or  prejudice  the  custom  of  the  city  of  London,  or 
of  any  other  city  or  town  corporate,  or  of  the  town  of  Berwick-on-Tweed, 
concerning  orphans  {ibid.,  s.  9). 
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died  within  its  limits.    This  guardianship  continues  in  the  case  of     Sect.  i. 
a  male  infant  until  the  age  of  twenty-one,  and  in  the  case  of  a  Title, 
female  infant  until  the  age  of  eighteen  or  marriage  under  that  ~ 
age  (c). 

Sub -Sect.  5. — For  Nurture , 

285.  A  father,  and  after  his  death  a  mother,  has  the  guardian-  Guardianship 
ship  for  nurture  of  an  infant  child  up  to  the  age  of  fourteen  {d),  nurture. 

Sub-Sect.  6. — By  Parental  Right. 

286.  A  father  (e),  and  after  his  death  a  mother  (/),  has  by  Guardianship 
parental  right  the  guardianship  of  the  person  of  an  infant  child  up  ^^j^^^^^^*^^ 
to  the  age  of  twenty-one  {g),  as  his  natural  guardian  in  the  wider  * 
sense  of  the  term  {h). 

Sub-Sect.  7. — By  Parental  Appointment, 

287.  Both  a  father  and  mother  have  power,  if  under  age  by  deed,  Testamentary 
and  if  of  full  age  by  deed  or  will,  to  appoint  persons  to  act  as  oP^^^rdians* 
guardians  of  an  infant  child,  in  the  case  of  a  father,  after  his  death,  under 

and,  in  the  case  of  a  mother,  after  the  death  of  herself  and  the  statute, 
father,  if  the  child  is  then  an  infant  and  unmarried  (i) .    Where  the 
appointment  is  made  by  deed,  it  is  of  a  testamentary  nature  {k),  and 
is  revocable  by  a  subsequent  will  making  a  different  appointment  (1) ; 

(c)  Bac.  Abr.,  tit.  Customs  of  London  (B.),  7th  ed.,  pp.  582,  583  ;  Com.  Dig., 
tit.  Gardian  (Gr.) ;  Wilkinson  v.  Boulton  (1665),  1  Lev.  162  ;  suh  nom.  Wilkinson  v. 
Bolton  (1665\  1  Sid.  250 ;  Frederick  v.  Frederick  (1721),  1  P.  Wms.  710. 

(d)  Co.  Litt.  88  b,  Hargrave's  note  (13)  ;  Com.  Dig.,  tit.  Gardian  (D.);  1  Bl. 
Com.  461;  Hasfield  [Parish)  v.  Farley  [Parish)  (1740),  2  Stra.  1131;  B.  y 
Clarke  (1857),  7  E.  &  B.  186,  192;  but  see  Be  Pace  [Alicia),  an  Infant  (1857), 
cited  in  Gurney  v.  Garney  (1863),  1  Hem.  &  M.  413,  420,  n.  (a) ;  Hyde  v.  Hyde 
(1859),  29  L.  J.  (P.  M.  &  A.)  150. 

(e)  Batcliff's  Case  (1592),  3  Co.  Eep.  37  a,  38  b;  B.  v.  Thorpe  (1696),  Carth.  384  ; 
Be  Salisbury  [Marquis)  and  Ecclesiastical  Commissioners  (1876),  2  Ch.  D.  29,  C.  A., 
per  James,  L.  J.,  at  pp.  31,  32,  per  Mellish,  L.J.,  at  p.  36 ;  Be  Agar-Ellis,  Agar- 
Ellis  V.  Lascelles  (1883),  24  Ch.  D.  317,  C.  A.,  per  Brett,  M.E.,  at  pp.  327,  328. 

(/)  Batcliff's  Case,  supra,  at  p.  38  b  ;  Mellish  v.  Be  Costa  (1737),  2  Atk.  14; 
Be  Bedford  Charity  [Masters  etc.),  Villareal  v.  Mellish  (1738),  2  Swan.  533,  536; 
Mendes  v.  Metides  (1748),  3  Atk.  619,  per  Lord  Hardwicke,  L.C.,  at  p.  624; 
Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  2.  See  p.  108,  ante, 
and  p.  125,  post. 

[g)  Co.  Litt.  88  b,  Hargrave's  note  (12) ;  Mendes  v.  Mendes,  supra,  at  p.  624. 

(h)  Co.  Litt.  88  b,  Hargrave's  note  (12) ;  Bac.  Abr.,  tit.  Guardian  (A.)  1, 
7th  ed.,  p.  94  ;  Mendes  v.  Mendes,  supra,  at  p.  624. 

{i)  Stat.  (1660)  12  Car.  2,  c.  24  s.  8;  Guardianship  of  Infants  Act,  1886 
(49  &  50  Vict.  c.  27),  ss.  3,  4;  Bac.  Abr.,  tit.  Guardian  (A.)  3,  7th  ed.,  pp.  95 
et  seq.  An  infant  parent  cannot  make  the  appointment  by  will  except  in  the 
case  of  a  soldier  on  actual  service,  or  a  seaman  at  sea  (Wills  Act,  1837  (7  Will.  4 
&  1  Vict.  c.  26),  ss.  7,11;  see  pp.  49,  57,  104,  ante).  As  to  appointments  by  deed, 
see  title  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  365,  399.  For  form  of 
appointment  by  deed,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VL, 
p.  564,  Vol.  XVII.,  p.  vii.,  and  by  will,  ibid..  Vol.  XV.,  pp.  400,  560,  561 ;  and  see 
title  Wills.  A  father  has  no  power  to  appoint  a  guardian  of  his  illegitimate 
child  [Sleeman  v.  Wilson  (1871),  L.  E.  13  Eq.  36).  As  to  an  appointment  by  a 
grandfather,  see  Blake  v.  Leigh  (1756),  Amb.  306. 

[k)  Ex  parte  Ilchester  [Earl)  (1803),  7  Ves.  348,  per  Lord  Eldon,  L.C.,  at 
p.  367.  But  it  need  not  be  executed  with  the  same  formalities  as  a  will  [De 
Bathe  v.  Fingal  [Lord)  (1809),  16  Ves.  167). 

(/)  Shaftsbury  [Earl)  v.  Hannam  (1677),  Cas.  temp.  Finch  323.  The  appoint- 
ment is  not  revoked  by  a  testamentary  instrument  leaving  the  care,  charge,  and 
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Sect.  1. 
Title. 


Of  what 
children,  and 
for  what 
period. 


Survival  of 
guardianship. 


but  it  is  not  admissible  to  probate  (m).  The  intended  guardian 
may  attest  the  deed  (71).  No  special  words  are  necessary  in  making 
the  appointment  (0),  but  it  is  not  sufficient  to  appoint  a  person 
guardian  of  the  estate  of  the  child  (p). 

The  appointment  m,ay  be  made  in  respect  of  every  child  born,  or 
(in  the  case  of  an  appointment  by  a  father)  en  ventre  sa  mere,  at  the 
death  of  the  appointor,  whether  born  or  conceived  before  or  after 
the  date  of  the  appointment  (5),  and,  where  the  appointment  is  made 
by  deed,  whether  by  a  then  existing  or  subsequent  marriage  (r). 
The  power  extends  to  every  child  of  the  appointor  who  at  his  death 
is  an  infant  and  unmarried  (s).  The  guardianship  may  be  made  to 
continue  during  infancy  or  during  any  less  period  (t).  Where  it  is 
not  made  determinable  on  marriage,  it  will  not  terminate  on  the 
marriage  of  a  child  after  the  death  of  the  appointor,  but  before 
attaining  full  age  (a). 

Several  persons  may  be  appointed ;  and  in  that  case,  if  one  or 
more  disclaim  or  die,  the  guardian  or  guardians  who  accept  the 
position  or  survive  can  act  (6).  The  position  is  not  assignable  (c)  ; 
but  the  instrument  containing  the  appointment  may  authorise  a 
surviving  guardian  to  appoint  a  successor  to  a  guardian  who  may 
happen  to  die  (d).  A  guardian  having  accepted  the  office  cannot 
resign  at  will  (e),  but  may  disclaim  before  acceptance  (/). 


education  of  the  children  to  another  person  {Hare  v.  Hare  (1843),  5  Beav.  629). 
Where  persons  have  been  appointed  trustees  and  guardians,  the  revocation  of 
their  appointment  as  trustees  does  not  affect  their  guardianship  {Be  Park  (1844), 
14  Sim.  89). 

{m)  Chester's  {Lady)  Case  (1672),  1  Yent.  207  ;  GUliat  v.  Qilliat  and  Hatfield 
(1820),  3  Phillim.  222  ;  In  the  Goods  of  Morton  (1864),  33  L.  J.  (p.  M.  &  A.)  87. 
And  see  title  Executoes  and  Administeatoes,  Vol.  XIV.,  p.  158. 

{n)  Morgan  v.  Hatchell  (1854),  19  Beav.  86.  It  is  doubtful  whether  ^any 
witness  to  the  deed  is  necessary  [ibid.,  jjer  Eomilly,  M.E.,  at  p.  87). 

(0)  Teynham  {Lady)  v.  Lennard  (1724),  4  Bro.  Pari.  Cas.  302  ;  Bridges  v.  Hales 
(1729),  Mos.  108;  Mendes  v.  Mendes  (1748),  3  Atk.  619,  joer  Lord  Haedwicke, 
L.C.,  at  p.  624;  Miller  v.  Harris  (1845),  14  Sim.  540.  A  mere  commendation 
of  the  infant  to  the  care  of  a  person  has  been  held  insufficient  {Edwards  v. 
Wise  (1740),  Barn.  (CH.)  139). 

( %))  Be  Norhury  {Lord)  (1875),  9  I.  E.  Eq.  134.  A  devise  of  land  to  a  person 
intrust  for  the  maintenance  and  education  of  an  infant  child  does  not  create  a 
testamentary  guardianship  {Bedell  v.  ConstaUe  (1668),  Vaugh.  177,  184). 

{q)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  8. 

(r)  Bac.  Abr.,  tit.  Guardian  (A.)  3,  7th  ed.,  p.  97.    A  will  is  revoked  by  a 
subsequent  marriage  (Wills  Act,  1837  (7  "Will.  4  &  1  Vict.  c.  26),  s.  18). 
(s)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  8. 
{t)  I  hid. 

{a)  Bac.  Abr.,  tit.  Guardian  (A.)  3,  7th  ed.,  p.  97  ;  Eyre  v.  Shaftshury  {Countess) 
(1723),  2  P.  Wms.  102,  107 ;  Boach  v.  Garvan  (1748),  1  Ves.  Sen.  157,  159.  As 
to  infants  of  the  female  sex,  see  Mendes  v.  Mendes  (1748),  1  Ves.  Sen.  89,  91 ; 
Boach  V.  Garvan  (1748),  Belt's  Sup.  86,  87  ;  Be  Sami^son  and  Wall,  Infants 
(1884),  25  Ch.  D.  482,  C.  K.,  per  Lord  Selboene,  L.C.,  at  p.  491. 

{h)  Eyre  v.  Shaftshury  {Countess),  supra. 

((■)  Bedell  v.  Constable,  supra,  at  p.  179  ;  Melh'sh  v.  Be  Costa  (1737),  2  Atk.  14 ; 
Be  Bedford  Charity  {Masters  etc.),  ViUareal  v.  Mellish  (1738),  2  Swan.  533,  536. 
{d)  In  the  Goods  of  Barnell  (1872),  L.  E.  2  P.  &  D.  379. 

(e)  Spencer  v.  Chesterfield  {Earl)  (1752),  Amb.  146,  per  Lord  Haedwicke,  L.C.  ; 
Be  Grays,  Minors  (1891),  27  L.  E.  Ir.  609. 

(/)  Ex  parte  Champney  (1762),  1  Dick.  350;  O'Keefe  v.  Casey  (1803),  1 
Sch.  &  Lef.  106. 
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Sect.  1. 
Title. 

Paramount 
authority  of 
testamentary 
guardian. 

Guardianship 
during  life 
of  mother. 


Powers  of 
mother  to 
appoint 
guardian* 


288.  The  appointment  of  testamentary  guardians  supersedes  all 
rights  of  guardianship  in  socage  or  otherwise  (g) . 

289.  Where  a  father  appoints  guardians  and  the  mother  survives 
him,  she  is  joint  guardian  with  them  during  her  life(/i).  Where 
he  appoints  none,  or  those  appointed  by  him  die  or  refuse  to  act,  the 
mother  is  sole  guardian,  but  the  court  having  jurisdiction  in  the 
matter  (^)  may,  if  it  thinks  fit,  from  time  to  time  appoint  guardians 
to  act  jointly  with  her  (j). 

290.  The  mother  may,  by  deed  or  will,  provisionally  nominate 
persons  to  act  as  guardians  of  an  infant  child  after  her  death  jointly 
with  the  father  (k),  and  the  court  having  jurisdiction  in  the  matter  (Z), 
upon  being  satisfied  that  the  father  is  for  any  reason  unfit  to  be  the 
sole  guardian  of  the  child,  may  confirm  their  appointment  or  make 
such  other  order  in  respect  of  the  guardianship  as  it  thinks  fit  {m) . 

291.  Where  each  of  the  parents  appoints  guardians,  the  guardians  Appointment 
appointed  by  each  act  as  joint  guardians  after  the  death  of  both  ^^^^ 
parents  (n). 

292.  The  High  Court  of  Justice,  on  being  satisfied  that  it  is  for 
the  welfare  of  the  infant,  may  remove  the  mother  or  any  testamen- 
tary guardian  from  the  office  of  guardian,  and  may  also,  if  the 
welfare  of  the  infant  appears  so  to  require,  appoint  another  guardian 
in  place  of  the  guardian  so  removed  (o). 

Sub-Sect.  8. — By  Appointment  of  the  Court, 

293.  The  Chancery  Division  of  the  High  Court  of  Justice  in  the  Appointment 
exercise  of  its  general  jurisdiction  over  infants  (p),  may,  if  it  is  for  ^^^^^"^^^^^^ 
the  infant's  benefit  so  to  do  (q),  appoint  a  guardian  either  where    ^  * 


parents. 

Powers  of 
court  to 
remove 
guardians. 


{g)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  8. 

{h)  Guardianship  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27),  s.  2. 

(i)  The  Act  gives  jurisdiction  to  the  High  Court  of  Justice  or  tlie  county 
court  of  the  district  in  which  the  respondent  or  any  of  the  respondents  to 
an  application  in  the  matter  reside  {ibid.,  s.  9).  See  title  County  CocmTS, 
Yol.  VIII.,  p.  654. 

(/)  I  hid.,  s.  2. 

(//)  Ihid.,  s.  3. 

(l)  Ibid.,  s.  9.    See  note  {i),  supra. 

(m)  Gruardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  ss.  3  (2),  4 ;  Be 
G.  {an  Infant),  [1892]  1  Ch.  292.  The  court  may  altogether  displace  the  father 
{Re  G.  {an  Infant),  supra).  See  form  of  provisional  appointment,  Encyclopaedia 
of  Forms  and  Precedents,  Vol.  VI.,  p.  565. 

{n)  G-uardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  3  (1). 

(o)  Ibid.,  s.  6;  He  Read,  an  Infant  (1889),  5  T.  L.  E.  615  ;  Re  McGrath 
{Infants),  [1893]  1  Ch.  143,  147,  C.  A.  ;  Walker  v.  Laxton  (1894),  70  L.  T.  690. 
The  court  will  not  remove  a  testamentary  guardian  only  because  he  is  resident 
abroad  {Re  lewis,  a  Minor  (1820),  2  Mol.  485;  Re  Two  Infant  Children, 
Ex  parte  Nichells  (1891),  7  T.  L.  E.  498).  See  also  Dillon  v.  Mount-Cashell 
{Lady)  (1728),  4  Bro.  Pari.  Cas.  306;  Smith  v.  Bate  (1784),  2  Dick.  631;  Re 
Lemons  (1887),  19  L.  E.  Ir.  575. 

{jp)  See  p.  47,  ante.  The  Chancery  Court  of  the  County  Palautine  of 
Lancaster  has  jurisdiction  to  appoint  guardians  of  infants  resident  in  the  county 
{Re  Alison's  Trusts,  Re  Johnsons,  Infants  (1878),  8  Ch.  D.  1,  C.  A.). 

{q)  Johnstone  v.  Beattie  (1843),  10  Cl.  &  Pin.  42,  H.  L.,  per  Lord  Campbell, 
at  p.  122. 
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Infants  and  Children. 


Sect.  1 
Title. 


Selection  of 
guardian. 


the  infant  has  no  guardian  (7-),  or  where  he  has  testamelitary 
guardians,  or  even  if  the  infant's  father  is  living(s),  and  can  also, 
in  the  interests  of  the  infant,  remove  an  existing  guardian  and 
appoint  another  (t).  The  power  extends  to  the  case  of  an  infant 
who  is  not  previously  a  ward  of  court  and  has  no  property  (it),  and 
can  be  exercised  in  the  case  of  an  infant  British  subject  who  was 
born  and  is  residing  abroad  {a),  or  who  is  residing  in  this  country 
but  has  no  property  except  abroad  (b).  Where  an  infant  has  a 
foreign  guardian  or  a  guardian  residing  out  of  the  jurisdiction,  the 
court  will  not  interfere  with  him  (c),  but,  if  circumstances  so 
require,  will  appoint  either  him  (d)  or  some  other  person  as  guardian 
of  the  infant  in  this  country  (e).  The  court  can  appoint  a  guardian 
of  an  infant  who  is  a  foreign  subject,  if  he  is  residing  in  this 
country  (/),  even  if  he  have  foreign  guardians  (g),  but  will  not  do 
so  if  he  is  residing  abroad  (/i).  The  appointment  by  the  court 
of  a  guardian  of  an  infant  who  has  no  guardian  constitutes  the 
infant  a  ward  of  court  (i). 

294.  In  appointing  a  guardian,  the  court  will  pay  attention  to 
the  wishes  of  the  father  or  mother  of  the  infant,  where  they  have 
been  expressed  without  the  actual  appointment  of  a  guardian  (/c), 


(r)  3  Bl.  Com.  427;  Guardiansliip  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27), 
ss.  6,  13  ;  May  v.  May  (1776),  2  Dick.  527 ;  JEx  parte  Salter  (1792),  3  Bro.  C.  C. 
500;  Ex  parte  Wheeler  (1809),  16  Yes.  266;  Be  Woolscomhe,  an  Infant  {1816), 
1  Madd.  213  ;  Ex  parte  Janion  (1820),  1  Jac.  &  W.  395;  Re  Kaye  (1866),  1  Ch. 
App.  387  ;  Re  MeGrath  {Infants),  [1893]  1  Ch.  143,  C.  A.  An  application  for 
the  exercise  of  the  power  is  made  by  summons  in  chambers  (R.  S.  0.,  Ord.  55, 
r.  2  (12)  (Statutory  Eules  and  Orders  Ee vised,  Yol.  XII.,  Supreme  Court, 
England,  p.  203) ). 

(s)  Johnstone  v.  Beattie  (1843),  10  CI.  &  Fin.  42,  H.  L.,  per  Lord  Campbell, 
at  p.  120. 

{t)  Guardianship  of  Infants  Act,  1886  (49  «&  50  Yict.  c.  27),  ss.  6,  13  ;  Re 
MCullochs,  Minors  (1844),  6  I.  Eq,  E.  393,  396;  Re  McGrath  {Infants),  supra. 
"Where  the  circumstances  so  require,  the  court  will  appoint  a  person  to  act  as 
guardian  in  the  lifetime  of  the  father  {Ex  parte  Mountfort  (1809),  15  Yes.  445  ; 
Wellesley  v.  Wellesley  (1828),  2  Bli.  (n.  s.)  124,  H.  L.) ;  but  the  appointment  will 
not  be  made  as  a  matter  of  course  {Re  Lyons  {an  Infant)  (1869),  22  L.  T.  770). 

{u)  Re  Woolscomhe,  an  Infant,  supra  ;  Re  McGrath  {Infants)  supra,  at  p.  147. 

(a)  Hope  V.  Hope  (1854),  4  De  G.  M.  &  G.  328,  345,  346  ;  Re  Willoughby  {an 
Infant)  (1885),  30  Ch.  D.  324,  C.  A. 

(6)  Johnstone  v.  Beattie,  supra;  Re  Pavitt,  [1907]  1  I.  E.  234. 

(c)  De  Weever  v.  Bochport  (1843),  6  Beav.  391 ;  Baiuson  v.  Jay  (1854),  3  De  G. 
M.  &  G.  764  ;  Nugent  v.  Vetzera  (1866),  L.  E.  2  Eq.  704  ;  Re  Savini  {Gori), 
Savmi  v.  Lonsada,  [1870]  W.  N.  60  ;  and  see  title  Conflict  of  Laws,  Yol.  YL, 
p.  281. 

{d)  Re  Levinge  (1797),  cited  in  Be  Weever  v.  Rochport,  supra,  at  p.  392,  n.  (b) ; 
Re  Daly  (1798),  cited  in  Be  Weever  v.  Rochport,  supra,  at  p.  393,  n.  (b) ;  Daniel 
V.  Newton  (1845),  8  Beav.  485. 

(e)  Re  Saviyii  {Gori),  Savini  v.  Lonsada,  supra. 

If)  Nugent  v.  Veizera,  supra,  per  Page  Wood,  Y.-C,  at  p.  713. 

(7)  Johnstone  v.  Beattie,  supra,  per  Lord  Langdale,  at  p.  145  ;  Stuart  v.  Bute 
{Marquis),  Stuart  v.  Moore  (1861),  9  H.  L.  Cas.  440,  per  Lord  Cbanwoeth,  at 
p.  470  ;  Nugent  v.  Vetzera,  supra;  Re  Savini  {Gori),  Savini  v.  Lonsada,  supra. 

'  (//)  Re  Bourgoise  (1889),  41  Ch.  D.  310,  C.  A. 

(?)  Stuart  V.  Bute  {Marquis),  Stuart  v.  Moore,  supra,  at  pp.  456,  457.  As  to 
wards  of  court,  see  pp.146  seq.,  post.  As  to  appointment  by  the  court  of 
guardians  to  act  jointly  with  the  mother,  see  p.  125,  ante. 

{k)  Re  Newcastle  {Duke)  (1795),  cited  mEx  parte  Mountfort,  supra,  at  p.  447  ; 
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unless  such  a  course  would  be  disadvantageous  to  the  infant  (l) ;  Sect.  l. 
and  in  other  cases  will  preferably  select  the  nearest  relative  of  the  Title, 
infant  {m).  The  court  will  not  generally  appoint  as  sole  guardian  a 
person  residing  out  of  the  jurisdiction unless  he  is  already  a 
guardian  out  of  the  jurisdiction  (o),  and  will  not  appoint  as  sole 
guardian  a  married  woman  (2^),  nor,  as  a  guardian,  the  solicitor  to 
any  of  the  parties  concerned  (q),  nor  a  firm  (r).  The  discretion  of 
the  court  of  first  instance  in  the  appointment  will  not  be  interfered 
with  by  the  Court  of  Appeal,  except  for  strong  reasons  (s). 

295.  Where  several  guardians  are  appointed  by  the  court,  the  Death  of  one 
death  of  one  terminates  the  guardianship  of  all  (a) ;  but  the  court  several 
will  usually  reappoint  the  survivors  as  a  matter  of  course  {b),  ^^^^ 

Guardians  can  be  appointed  by  the  court  for  special  purposes.  Guardians 
such  as  to  give  consent  or  convey  land  on  behalf  of  the  infant  under  for  special 
the  provisions  of  an  Act  of  Parliament  (c),  or  to  give  consent  to  the  P^^^P^^^^- 
marriage  of  the  infant  (d),  or  to  protect  his  interests  under  a  Bill 
before  Parliament  (e). 


Hall  V.  Storer  (1835),  1  Y.  &  C.  (ex.)  556 ;  Be  Kaye  (1866),  1  Ch.  App.  387,  per 
TUENER,  L.J.,  at  p.  390.  As  to  appointment  of  guardians  by  the  court  where 
the  infant  has  already  appointed  a  guardian,  see  pp.  58,  59,  ante. 

(0  Hartley  v.  Smith  (1863),  9  Jur.  (n.  S.)  97  ;  Be  Wood,  Minors  (1867),  16 
W.  R.  164. 

(m)  Beattie  v.  Jolmstojie  (1841),  1  Ph.  17,  i^er  Lord  Cottenham,  L.O.,  at  pp.  34, 
35.  The  court  has  appointed  as  guardian  of  the  infant  the  maternal  great  aunt 
{Re  Jones  (1826),  1  Euss.  478),  the  maternal  uncle  [Ex  parte  Jackson  (1833),  6 
Sim.  212),  and  an  uncle  and  aunt  [Be  Neale  (1852),  15  Beav.  250). 

[n)  LoganY.  Fairlee  (1821),  Jac.  193.  But  where  the  infant  was  residing  out  of 
the  jurisdiction,  his  mother,  also  residing  out  of  the  jurisdiction,  and  a  relative 
in  this  country,  were  jointly  appointed  his  guardians  {Lockiuood  v.  Fenton  (1852), 

1  Sm.  &  Gr.  73).  And  persons  residing  out  of  the  jurisdiction  may  be  appointed 
guardians,  jointly  with  a  person  within  the  jurisdiction  in  the  case  of  an. 
infant  residing  in  this  country  [Johnstone  v.  Beattie  (1843),  10  01.  &  Pin.  42, 
H.  L.). 

(0)  See  p.  126,  ante. 

Be  I^aye,  supra,  per  Knight  Bhuce,  L.J.,  at  p.  389.  But  a  married 
woman  has  been  appointed  sole  guardian  of  an  illegitimate  child  [Wallis  v. 
Campbell  (1807),  13  Yes.  517). 

(q)  Be  Johnstons,  Minors,  Ex  parte  Yeates  (1845),  2  Jo.  &  Lat.  222. 

(r)  Be  Mazar  v.  Fijlus  (1799),  4  Yes.  644,  649. 

(s)  Be  Kaye,  supra,  per  Knight  Bruce,  L.  J.,  at  p.  389. 

(a)  Bradshaw  v.  Bradshaiv  (1826),  1  Euss.  528;  Hall  v.  Jones  (1827),  2  Sim. 
41.  Compare  the  different  rule  in  regard  to  testamentary  guardians  (p.  124, 
ante). 

{h)  Hall  V.  Jones,  supra. 

(c)  A  guardian  has  been  appointed  to  consent  to  an  application  under  the 
Improvement  of  Land  Act,  1864  (27  &  28  Yict.  c.  114),  and  the  Limited 
Owners  Eesidences  Act,  1870  (33  &  34  Yict.  c.  56)  [Re  Manchester  [Duke) 
(1870),  2  Seton,  Judgments  and  Orders,  6th  ed.,  p.  994;  Be  Blundell  (1871), 

2  Seton,  Judgments  and  Orders,  6th  ed.,  p.  994;  Be  Sefton  [Lord)  (1871),  2 
Seton,  Judgments  and  Orders,  6th  ed.,  p.  994),  and  to  convey  land  under  the 
Places  of  Worship  Sites  Act,  1873  (36  &  37  Yict.  c.  50)  (2  Seton,  Judgments  and 
Orders,  6th  ed.,  p.  995). 

(d)  Marriage  Act,  1823  (4  Geo.  4,  c.  76),  s.  16 ;  Be  Woolscombe,  an  Infant 
(1816),  1  Madd.  213 ;  Be  Moorcroft  (1835),  2  Seton,  Judgments  and  Orders, 
6th  ed.,  p.  995. 

(e)  Be  Wharton  (1856),  2  Seton,  Judgments  and  Orders,  6th  ed.,  p.  995. 
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Sect.  2. — Authority  over  Person  and  Estate. 

296.  A  guardian  may  be  either  of  the  person  or  of  the  estate  of 
the  infant  or  both  (/).  A  guardian  of  the  person  only  has  no 
authority  over  the  infant's  property  {g),  and  a  guardian  of  his 
estate  only  has  no  authority  over  his  person  (/i).  Guardianship 
both  of  the  person  and  the  estate  belongs  to  a  guardian  in 
socage  (i),  and  to  a  testamentary  guardian  (A;) ,  and  to  the  mother 
after  the  father's  death  (Q.  The  father,  as  guardian  for  nurture 
or  by  nature  {m),  is  only  a  guardian  of  the  person  of  the  infant  {n). 
A  guardian  appointed  by  the  court  is,  in  the  absence  of  express 
direction,  only  a  guardian  of  the  infant's  person  (o) ;  but  the  court 
may  appoint  him,  or  a  separate  person,  to  be  guardian  of  the 
infant's  estate  {p). 

297.  Where  there  is  more  than  one  guardian,  and  they  are 
unable  to  agree  upon  a  question  affecting  the  welfare  of  the  infant, 
the  court,  having  jurisdiction  in  the  matter,  may,  upon  the 
application  of  any  of  them,  make  any  orders  regarding  the  matters 
in  difference  which  it  thinks  proper  (g) . 

If  a  guardian  acts  in  a  manner  calculated  to  prejudice  the  infant, 
the  Chancery  Division  of  the  High  Court  has  inherent  jurisdiction 
to  interfere  (?•). 


(/)  Re  PavHt,  [1907]  1.  E.  234.  "An  infant  may  have  several  guardians; 
lie  may  have  a  guardian  of  the  person,  or  a  guardian  in  socage,  or  in  gavel- 
kind, or,  if  he  has  a  copyhold  estate,  a  guardian  according  to  the  custom  of  the 
manor"  {Rimington  v.  Hartley  (1880),  14  Ch.  D.  630,  jper  Jessel,  M.E.,  at 
p.  632).  I3ut  where  in  an  enactment  the  word  "guardian  "  simply,  is  used,  it 
means  guardian  of  the  person  (ibid.).  As  to  where  questions  of  domicil  and 
foreign  law  arise,  see  title  Conplict  of  Laws,  Vol.  YI.,  p.  281. 

{g)  Re  Bond  (1846),  11  Jur.  114;  Re  Salisbury  [Marquis]  and  Ecclestastical 
Commissioners  (1876),  2  Ch.  D.  29,  C.  A.,  'per  Mellish,  L.J.,  at  p.  36. 

{h)  Re  Pavitt,  supra  ;  2  Seton,  Judgments  and  Orders,  6th  ed.,  p.  992. 

(?)  Co.  Litt.  88  b,  Hargrave's  note  (13) ;  see  pp.  121,  122,  ante. 

[k)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  9;  Beaufort  {Duke)  v.  Berty  (1721),  1 
P.  Wms.  703,  per  Lord  Macclesfield,  L.C.,  at  p.  704  ;  MatJietu  v.  Brise  (1851), 
14  Beav.  341,  jyer  Eomilly,  M.E.,  at  p.  345  ;  see  pp.  123  et  seq.,  ante. 

{1}  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  ss.  2,  4;  see 
pp.  123  et  seq.,  ante. 

(w)  See  pp.  122,  123,  a,nte. 

{n)  Co.  Litt.  84  b,  88  b,  Hargrave's  note  (12);  R.  v.  Thorp  (1696),  Carth. 
384,  386 ;  R.  v.  Sherrington  (Inhabitants)  (1832),  3  B.  &  Ad.  114:,  per  Parke,  J., 
at  p.  716. 

(o)  Re  Willoughby  {an  Infant)  (1885),  30  Ch.  D.  324,  330,  C.  A. 

(p)  Re  Bond,  supra;  Re  Willoughby  {an  Infant),  supra,  at  p.  330;  Re 
Pavitt,  supra.  The  infant's  father  will,  if  circumstances  so  require,  be 
appointed  guardian  of  his  estate  {Re  Bond,  supra).  The  court  sometimes 
appoints  separate  persons  to  be  guardians  of  the  person  and  estate  of  the 
infant  (2  Seton,  Judgments  and  Orders,  6th  ed.,  p.  992  ;  and  cases  m  chambers 
there  cited).  In  the  case  of  an  infant  who  is  the  subject  of  a  foreign  country, 
guardians  may  be  appointed  without  prejudice  to  his  foreign  guardian  havin.g 
the  exclusive  right  of  custody  and  control  {Nugent  v.  Vttzera  (1866),  L.  E. 
2  Eq.  704). 

{q)  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27),  s.  3  (3).  The 
court  having  the  jurisdiction  is  the  Chancery  Division  of  the  High  Court  of 
Justice  or  the  county  court  of  the  district  in  which  any  respondent  to  the 
application  resides  {ibid.,  s.  9).    See  title  County  Courts,  Vol.  VIII.,  p.  654. 

(r)  Beaufort  (Duke)  v.  Berty,  supra,  per  Lord  Macclesfield,  L.C.,  at  p.  705; 
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298.  Where  a  lunatic  is  a  guardian,  powers  and  consents  vested 
in  him  as  such  may,  under  an  order  of  the  Judge  in  Lunacy,  be 
exercised,  or  given  by  the  committee  of  his  estate  (s). 

Sect.  3. — liigJits  and  Duties  as  to  the  Person, 
Sub-Sect.  1. — Custody. 

299.  A  guardian  is  entitled  to  the  custody  and  control  of  his 
infant  ward  {t),  and  he  can  obtain  by  legal  proceedings  the 
restoration  to  his  custody  of  a  ward,  who  has  been  removed  or  is 
being  kept  therefrom  {u).  But  the  Chancery  Division  of  the  High 
Court  has  jurisdiction  to  interfere  with  his  right  of  custody,  and  to 
commit  the  custody  of  the  infant  to  another  person  {a)  ;  and,  in  the 
case  of  an  infant  of  years  of  discretion,  weight  will  be  given  to  his 
inclination  as  to  where  he  will  reside  {h). 

300.  The  Chancery  Division  will,  where  it  is  in  accordance  with  Change  of 
the  express  wish  of  the  father,  or  it  appears  otherwise  expedient  ^^gj!^^ 
to  do  so,  place  the  infant  under  the  custody  and  control  of  some  expedient, 
other  person,  leaving  the  guardian  a  general  superintendence  over 

the  infant  and  his  affairs  (c). 

Sub-Sect.  2. — Maintenance. 

301.  Subject  to  the  statutory  provisions  and  general  law  as  to  Application 
the  maintenance  of  infants  id),  it  is  the  duty  of  a  guardian  to  apply     mfant  s 

^  ^'  o  ri  J  income. 


Roach  V.  Garvan  (1748),  1  Yes.  Sen.  157,  per  Lord  Hardwicke,  L.C., 
iit  p.  160  ;  Ingham  v.  Bickerdihe  (1822),  Madd.  &  G.  275.  As  to  removal  of 
t^uardians,  see  p.  125,  ante.  As  to  an  account  against  a  guardian,  see  Macrae  v. 
Harness  (1910),  103  L.  T.  629. 

(s)  Lunacy  Act,  1890  (53  &  54  Yict.  c.  5),  s.  128  ;  and  see  title  Lunatics  and 
Persons  of  Unsound  Mind. 

it)  Co.  Litt.  87  b  et  seq. ;  3  Bl.  Com.  141;  Bac.  Abr.,  tit.  Guardian  (P.), 
7th  ed.,  p.  105  ;  stat.  (1660)  12  Car.  2,  c.  24,  s.  8 ;  R  v.  Johnson  (1724), 
8  Mod.  Eep.  214  ;  Fleming  v.  Fratt  (1823),  1  L.  J.  (o.  s.)  (k.  b.)  194;  F.  v.  Isley 
(1836),  5  Ad.  &  El.  441  ;  Fe  Andrews  (1873),  L.  E.  8  Q.  B.  153.  The  power  and 
reciprocal  duty  of  a  guardian  and  ward  are  the  same  pro  tempore  as  that  of  a 
father  and  child  (1  Bl.  Com.  462). 

ill)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  8.  Eestoration  of  custody  can  be  obtained 
by  a  writ  of  habeas  corpus  [Anglesey  {Lord)  v.  Ossory  [Lord)  (1675),  3  Keb.  528  ; 
F.  V.  Isley,  supra ;  Fe  Andrews,  supra ;  and  see  title  Crown  Practice,  Vol.  X., 
pp.  52,  53),  or  by  petition  to  the  Chancery  Division  of  the  High  Court  [Re 
Sjjence  (1847),  2  Ph.  247).  Where  the  title  of  the  guardian  is  disputed,  the  court 
will  direct  its  validity  to  be  duly  tried  {Re  Andreius,  supra).  Where  there  are 
two  testamentary  guardians  and  the  infant  is  in  the  custody  of  one,  the  other 
guardian  is  not  justified  in  forcibly  removing  him  from  such  custody  {Gilbert  v. 
SchiuencJc  (1845),  14  M.  &  W.  488). 

(a)  Beaufort  {Duke)  v.  Berty  (1721),  1  P.  Wms.  703  ;  Storke  v.  Storke  (1730), 
3  P.  Wms.  51,  52;  Talbot  v.  Shrewsbury •  {Earl),  Doyle  v.  Wright  (1840),  4 
My.  &  Cr.  672,  per  Lord  Cottenham,  L.C.,  at  p.  683. 

(6)  Storke  v.  Storke,  supra,  at  p.  52;  Anon.  (1751),  2  Yes.  Sen.  374;  R.  v. 
Delaval  (1763),  3  Barr.  1434,  per  Lord  Manseield,  C.  J.,  at  p.  1436  ;  Fe  Andrews, 
supra,  at  pp.  158,  159  ;  and  compare  the  provision  as  to  removal  of  a  child  from 
the  custody  of  an  undesirable  person,  p.  165,  post. 

(c)  Knott  V.  Cottee  (1847),  2  Ph.  192.  As  to  the  removal  of  an  infant  from  the 
custody  of  a  guardian  who  has  been  party  or  privy  to  an  olfence  against  him, 
see  p.  128,  ante. 

{d)  See  pp.  85  et  seq.,  ante. 
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the  income  of  the  infant's  property,  so  far  as  may  be  necessary,  for 
his  proper  maintenance  according  to  his  position  in  life  and 
expectations  (e),  and  to  take,  when  necessary,  the  advice  of  the 
court  on  the  subject  (/).  There  is  no  obHgation  on  a  guardian 
to  expend  his  own  money  on  the  maintenance  of  his  ward  (g). 

Sub-Sect.  3. — Education. 

302.  A  guardian  has  the  right  to  control  the  education  of  his 
ward  (h) ;  but  he  must  educate  the  ward  according  to  his  position  in 
life  and  expectations  (i),  and  should  pay  regard  to  the  wishes  of  his 
father  or  mother  in  the  matter  so  far  as  they  are  known  {k), 

Sub-Sect.  4. — Advancement. 

303.  A  guardian  can  only  make  an  advancement  out  of  the 
capital  of  the  infant's  property  for  his  benefit  where  it  is  autho- 
rised under  a  settlement  or  will  (l),  or  where  a  court  directs  the 
advancement  {m), 

Sub-Sect.  5. — Marriage. 

304.  The  consent  of  a  guardian  to  the  marriage  of  his  ward, 
the  necessity  for  which  has  already  been  dealt  with  (n),  must  be 
honestly  given,  and  any  corrupt  agreement  or  arrangement  in 
respect  of  ifc  will  be  void  (o). 

The  guardian  must  see  that  a  proposed  marriage  of  his  ward 
is  suitable,  and  endeavour  to  stop  an  unsuitable  marriage  (^), 
and,  if  necessary,  invoke  the  assistance  of  the  court  for  that 
purpose  (q).  The  court,  in  considering  the  propriety  of  the  marriage, 
is  not  bound  by  the  consent  of  the  guardian  to  it,  and  will  in  some 
cases  refuse  to  sanction  it  in  spite  of  that  consent  (r) . 


(e)  Co.  Litt.  87  b;  Carmicliael  v.  Wilson  (1830),  3  Mol.  79,  80,  83. 
(/)  1  Bl.  Com.  463. 

Ig)  Carmicliael  v.  Wilson,  supra. 

[h)  The  ward  will  be  compelled  to  go  to  the  school  or  university  which  the 
guardian  selects  for  him  [Tremain's  Case  (1719),  1  Stra.  168 ;  Hally.  Hall  (1749), 
3  Atk.  721 ;  Mitcliel  v.  Manchester  (Duke)  (1751),  1  Dick.  149). 

(*)  Foivel  V.  Cleaver  (1789),  2  Bro.  C.  C.  499 ;  Colston  v.  Morris  (1820),  cited 
in  Lyo7is  v.  Blenkin  (1821),  Jac.  245,  257,  n.  (a). 

{h)  Campbell  v.  Mackaij  (1837),  2  My.  &  Cr.  Zl,  per  Lord  Cottenham,  L.C, 
at  pp.  34,  37.  Parol  evidence  will  be  admitted  as  to  the  parent's  wishes  {Anon. 
(1750),  2  Ves.  Sen.  56).  It  is  the  duty  of  a  guardian  to  teach  the  infant  dutiful 
feeling  towards  a  surviving  parent  {Ex  parte  IlcJiester  {Earl)  (1803),  7  Ves.  348, 
per  Lord  Eldon,  L.C,  at  p.  381).  As  to  the  religious  education  of  an  infant, 
see  pp.  112,  113,  ante;  and  title  Education,  Vol.  XIL,  pp.  24,  36,  38,  39. 

{I)  See  pp.  92  et  seq.,  ante. 

(m)  Carmicliael  v.  Wilson,  supra,  at  pp.  86  et  seq. 

{n)  See  note  {q),  p.  57,  ante;  and  title  Husband  and  Wife,  Vol.  XVL, 
pp.  290,  296,  297. 

(o)  Redman  v.  Redman  (1685),  1  Vern.  348;  Keat  v.  Allen  (1707),  2  Vern. 
588;  Hamilton  {Duke)  v.  Mohun{Lord)  (1710),  1  P.  Wms.  118. 

{p)  Barker  v.  Taylor  (1823),  1  C.  &  P.  101,  per  Paek,  J.,  at  p.  102.  The 
clothes  of  the  ward  could  be  justifiably  detained  for  the  purpose  {ibid.). 

{q)  Smith  V.  Smith  (1746),  3  Atk.  304. 

(r)  Cordon  {Lord  W.)  v.  Iriuin  {Viscountess)  (1781),  4  Bro.  Pari.  Cas.  355; 
Wellesley  v.  Beaufort  {Duke)  (1827),  2  Euss.  1,  per  Lord  Eldon,  L.C,  at 
pp.  28,  29. 
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Sect.  4. — Rights  and  Ditties  as  to  the  Estate, 
Sub-Sect.  1. — General  Management, 

305.  A  guardian  in  socage  (s)  has  the  right  to  the  possession  and 
control  of  all  the  lands  of  his  ward,  including  copyholds  (a),  and  has 
an  interest  in  them  and  the  duty  and  powers  of  managing  them  on 
behalf  of  and  for  the  benefit  of  the  ward  (h).  He  has  the  right  to 
receive  the  rents  and  profits,  and  must  apply  them  in  the  discharge 
of  any  obligations  subsisting  on  the  land  (c),  in  keeping  down  the 
interest  of  incumbrances  (d),  and  in  maintaining  the  ward  {e)y  and 
must  account  to  the  ward  for  them  (/). 

306.  A  testamentary  guardian  has  the  right  and  duty  of  receiving  Testamentary 
the  rents  and  profits  of  the  lands,  and  of  managing  the  personal  g^^i'^ian. 
estate  of  the  ward  for  the  benefit  of  the  latter  until  the  ward 

attains  full  age,  or  during  any  shorter  period  for  which  he 
is  appointed  guardian,  and  may  bring  such  actions  in  relation 
thereto  as  can  by  law  be  brought  by  a  guardian  in  socage  (g) ;  and 


(s)  See  pp.  121,  122,  ante. 

(a)  Co.  Litt.  88  b,  Hargrave's  Note  (13) ;  Com.  Dig.,  tit.  Gardian  (B.  3) ; 
Goodtitle  d.  Newman  v.  Newman  (1774),  3  Wils.  516 ;  R.  v.  Wilhy  {Inhahitants) 
(1814),  2  M.  &  S.  504 ;  B.  v.  Sutton  (1835),  3  Ad.  &  El.  597,  612,  613.  But  if 
the  infant  has  copyhold  lands  held  of  a  manor  in  which  there  is  a  customary 
guardianship  (see  p.  122,  ante),  the  customary  guardian  will  have  the  possession 
and  management  of  those  lands  {Clench  v.  Cudmore  (1694),  3  Lev.  395). 

(&)  B.  V.  Oakley  {Inhabitants)  (1809),  10  East,  491,  494,  495. 

(c)  B.  V.  Sutton,  supra.  As  to  the  obligations  as  between  an  infant  tenant  for 
life  and  the  remainderman,  see  title  Settlements. 

{d)  Palmer  v.  Danby  (1701),  1  Eq.  Cas.  Abr.  261 ;  Jennings  v.  Looks  (1725),  2 
P.  Wms.  276,  278.  As  to  applying  an  infant's  capital  to  paying  off  the  principal 
of  a  mortgage,  see  Norhury  v.  Norhury  (1819),  4  Madd.  191. 

(e)  Co.  Litt.  87  b ;  Com.  Dig.,  tit.  Gardian  (B.  4). 

(/)  Co.  Litt.  87  b,  89  a. 

(V)  Stat.  (1660)  12  Car.  2,  c.  24,  s.  9  ;  Bedell  v.  Constable  (1668),  Vaugh.  177  ; 
Beaufort  {Duke)  v.  Berty  (1721),  1  P.  Wms.  703,  704;  BJyre  v.  Shaftsbiiry 
(Countess)  (1723),  2  P.  Wms.  103,  122  ;  B.  v.  Sherrington  {Inhabitants)  (1832),  3 
B.  &  Ad.  714,  per  Lord  Tenterden,  C.J.,  at  p.  716.  A  testamentary  guardian 
has  the  right  to  receive  the  rents  and  profits  of  the  infant's  land  as  against 
trustees  for  the  purposes  of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  and 
the  amending  Acts  (as  to  which  see  title  Settlements),  but  not  as  against 
trustees  under  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  s.  42  {Be  Helijar,  Hehjar  v.  Beckett,  [1902]  1  Ch.  391).  A  receiver 
of  the  rents  and  profits  of  the  infant's  land  will,  if  the  circumstances  render  it 
desirable,  be  appointed  as  against  his  testamentary  guardian  {Gardner  v.  Blane 
(1842),  1  Hare,  381) ;  and  as  to  receivers  generally,  see  title  Eeceivees.  The 
precise  extent  of  the  powers  of  a  testamentary  guardian  over  the  infant's  pro- 
perty is  by  no  means  certain.  He  has  no  estate  in  it  and  is  frequently  unable 
to  act  without  the  assistance  of  the  court  {ibid.,  per  Wigeam,  V.-C,  at  p.  382). 
He  can  give  a  good  discharge  for  a  legacy  payable  to  the  infant  (71/ '  Creight  v. 
M'Creight  (1849),  13  I.  Eq.  E.  314;  Be  Long,  Lovegrove  v.  Long,  [1901]  W.  N. 
166),  and  compare  title  Executors  and  Administrators,  Vol.  XLV.,  p.  271. 
It  has  been  held  that  the  guardian  of  an  infant  registered  owner  of  a  ship  has 
no  power  to  sell  or  mortgage  the  ship  under  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  99,  re-enacted  by  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  55  {Michael  v.  Fripp  (1868),  L.  E.  7  Eq.  95,  compromised 
on  appeal,  [1873]  W.  N.  217).  A  guardian  who  has  expended  the  income  on 
improvements  and  has  further  advanced  money  of  his  own  for  that  purpose 
may  be  entitled  to  be  recouped  {Dacre  v.  Strachan  (1856),  4  W.  E.  401 ;  and  see 
Hooper  v.  Eyles  (1705),  2  Vern.  480). 
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he  is  under  the  same  liabiHty  to  account  for  profits  and  income  of 
the  estate  received  by  him  (//). 

307.  A  guardian  appointed  by  the  court  may  have  special  powers 
and  duties  assigned  to  him  with  respect  to  the  infant's  estate  (i). 

308.  A  guardian  can  contract  on  behalf  of  his  ward  for  the 
redemption  of  land  tax,  and  may  pay  the  instalments  of  the 
redemption  money  out  of  his  ward's  estate  (k).  The  Tithe  Act^ 
1836  (l),  empowered  a  guardian  to  act  on  behalf  of  his  ward  with 
respect  to  the  commutation  of  tithe  and  other  purposes  (vi). 

Sub-Sect.  2. — Leasing  of  Land. 

309.  A  lease  of  the  land  of  an  infant  can  be  granted  by  a 
guardian  in  socage  to  last  until  the  infant  attains  the  age  of 
fourteen  (77),  and  by  a  testamentary  guardian  to  last  until  the  infant 
attains  full  age  (0).  A  lease  granted  by  either  guardian  for  a  longer 
period  may  be  either  repudiated  or  confirmed  by  the  infant  after 
attaining  full  age  ( ^9).  In  order,  therefore,  to  make  a  valid  further 
lease  of  the  infant's  land,  recourse  must  be  had  to  the  provisions  of 
the  Infants'  Property  Act,  1830  (q),  or  of  the  Settled  Land  Acts,  1882 
to  1890  (r). 

Sub-Sect.  3. — Sale  of  Land. 

310.  A  guardian  cannot  alienate  the  real  estate  of  his  ward  (s), 
except  where  power  to  do  so  for  some  public  or  special  purpose  has 

(Ji)  Matheiv  v.  Brise  (1851),  14  Beav.  341.  Where  a  guardian  continues  to 
manage  the  estate  after  the  ward  has  attained  full  age,  his  liability  to  account 
continues  as  if  the  ward  were  still  an  infant  [MeUish  v.  Mellish  (1823),  1 
Sim.  &  St.  138). 

(r)  See  pp.  127,  128,  ante. 

[h)  Land  Tax  Eedemption  Act,  1802  (42  Geo.  3,  c.  116),  ss.  14,  166.    As  to 
redemption  of  land  tax,  see  title  Land  Tax. 
{I)  6&7Will.  4,  c.  71. 

(m)  Ihid.,  s.  15.  As  to  tithe  commutation  generally,  see  title  Ecclesiastical 
Law,  Vol.  XL,  p.  745. 

(?i)  Brisden  v.  Hnssey  (1607),  2  EoU.  Abr.  41,  tit.  Garde  (Q.),  4;  Com.  Dig. 
tit.  Gardian  (B.  4) ;  Wade  v.  Baher  (1696),  1  Ld.  Eaym.  130 ;  B.  v.  Oaldei/ 
{InhaUtants)  (1809),  10  East,  491,  494,  495.  See  title  Distress,  Vol.  XL, 
p.  130. 

(0)  Boe  d.  Parry  v.  Hodgson  (1761),  2  Wils.  129,  135 ;  Eijre  v.  SliaftsUmj 
(Countess)  (1723),  2  P.  Wms.  103,  122  ;  Shaw  v.  Shato  (1788),  Vern.  &  Scr.  607. 

(p)  Bac.  Abr.,  tit.  Guardian  (G.),  7th  ed.,  p.  106;  tit.  Leases  and  Terms  for 
Years  (L),  9,  7th  ed.,  p,  784.  But  in  Boe  d.  Barry  y.  Hodgson,  supra,  it  was  held 
that  a  lease  for  a  longer  period  was  absolutely  void. 

[q)  11  Geo.  4  i&  1  Will.  4,  c.  65;  seep.  100,  ante. 

(r)  (1882)  45  &  46  Vict.  c.  38  ;  (1884)  47  &  48  Vict.  c.  18  ;  (1887)  50  &  51  Vict. 
c.30;  (1889)  52  &  53  Vict.  c.  36;  (1890)  53  &  54  Vict.  c.  69;  see  pp.  99,  100, 
ante;  and  title  Landlord  and  Tenant.  If  there  are  no  trustees  of  the  land 
for  the  purposes  of  these  Acts  and  no  person  authorised  to  exercise  with  respect 
to  the  land  the  powers  of  a  tenant  for  life  under  these  Acts,  the  guardian  can 
appl}^  to  the  Chancery  Division  of  the  High  Court  of  Justice  for  the  appointment 
of  such  trustees  and  persons  respectively  (Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  ss.  38,  60).  The  provisions  of  these  Acts  have  practically  superseded  the 
provisions  of  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18)  ;  see  note  (&), 

*(s)' Bac.  Abr.,  tit.  Guardian  (G.),  7th  ed.,  p.  107.  Field  v.  Moore,  Field  v. 
Broivn  (1855),  7  De  G.  M.  &  G.  691,  706,  707,  C.  A. 
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been  expressly  conferred  on  him  by  statute  (i).  In  other  cases 
recourse  must  be  had  to  the  provisions  of  the  Settled  Land  Acts, 
1882  to  1890  (a). 


311. 


Sub-Sect.  4. — Partitioii  of  Land. 
If  a  guardian  in  socage,  or  a  testamentary  guardian,  con- 


curs in  a  partition  of  land  on  behalf  of  his  ward,  the  partition  will 
be  binding  on  the  ward  if  it  is  equal  (h),  but  if  it  is  unequal,  it  may 
be  either  repudiated  or  confirmed  by  the  ward  on  his  attaining  full 
age  (c). 

In  an  action  for  partition,  under  the  Partition  Act,  1868  (d),  and 
the  Partition  Act,  1876  {e),  a  request  for  sale  may  be  made,  or  an 
undertaking  for  purchase  given,  on  the  part  of  an  infant  by  his 
guardian  or  other  person  authorised  to  act  on  his  behalf  (/). 


Sect.  4. 

Rights  and 
Duties  as  to 
the  Estate. 


Partition. 


Request  for 
sale  or 
undertaking 
for  purchase. 


Part  VIII. — Legal  Proceedings. 

Sect.  1. — On  Behalf  of  Infants. 

Sub-Sect.  1. — Commencement  hj  Next  Friend. 

312.  An  infant  cannot  in  person  assert  his  rights  in  a  court  of  Proceedings 
law  as  plaintiff  or  applicant  (r/),  and  cannot  make  himself  liable  to 
a  defendant  or  respondent  for  costs  (Z^,  with  the  single  exception 
that  he  may  sue  in  a  county  court  for  a  sum  not  exceeding  aOlOO 
due  to  him  for  wages,  or  piecework,  or  for  work  as  a  servant  in 
the  same  manner  as  if  he  were  of  full  age  (i).  Consequently  he 
must  institute  and  carry  on  all  proceedings  by  his  guardian  or 
some  other  person  who  is  called  his  prochcln  amy  or  next  friend  (A;), 


{t)  See  pp.  82,  83,  127,  ante. 

(a)  See  note  (r),  p.  132,  and  pp.  94,  95,  99,  100,  aate. 

(b)  Co.  Litt.  171a;  Bac.  Abr.,  tit.  Gruardian  (G.),  7tli  ed.,  p.  107;  and  see 
title  Partition. 

(c)  Co.  Litt.  171b. 

(d)  31  &  32  Vict.  c.  40. 

(e)  39  &  40  Vict.  c.  17. 

(/)  Ibid.,  s.  6.  Seep.  82,  ante,  and  title  Partitiox.  The  power  has  been 
variously  held  to  be  exercisable  by  a  testamentary  guardian  or  a  guardian 
appointed  by  the  court  (Piatt  v.  Flatt  (1880),  28  W.  E.  533,  per  Malins,  V.-C), 
or  by  a  guardian  ad  litem  {Rimington  v.  Hartley  (1880),  14  Ch.  D.  630,  jjer 
Jessel,  M.E.,  at  p.  632). 

((/)  Co.  Litt.  135  b,  Hargrave's  note  (1) ;  1  Bl.  Com.  464;  Goodiuin  \,  Moore 
(1629),  Cro.  Car.  161.  An  infant  cannot  sue  in  his  own  name  or  give  an 
authority  to  any  one  to  sue  in  his  name  or  ratify  the  acts  of  any  one  who  does 
so  sue  (Geilmger  v.  Gibbs,  [1897]  1  Ch.  479,  _23er  Kekewich,  J.,  at  p.  482). 

{h)  Turner  v.  Tamer  (1726),  2  Stra.  708. 

(i)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  96  ;  County  Courts  Act, 
1903  (3  Edw.  7,  c.  42),  s.  3.    See  also  title  County  Courts,  Vol.  VIII.,  p.  455. 

{k)  Co.  Litt.  135  b,  Hargrave's  note  (1) ;  1  Bl.  Com.  464  ;  E.  S.  C.  (1883), 
Ord.  16,  r.  16  (Statutory  Eules  and  Orders  Eevised,  Vol.  XII.,  Supreme  Court 
England,  p.  82) ;  County  Court  Eules,  Ord.  3,  r.  10,  Form  No.  15  (Statutory 
Eules  and  Orders  Eevised,  Vol.  III.,  County  Court,  England,  pp.  100,  314).  The 
rule  applies  to  a  petition  as  well  as  to  an  action  {Be  EusselVs  Estate  (1851),  20 


Infants  and  Children. 


Sect.  1.  is  for  most  purposes  clomimis  litis  (l).  Any  person  wha 

On  Behalf  is  not  himself  incapable  of  instituting  proceedings  {m),  and  is  not 
Infants,  connected  with  the  defendant  (n),  or  otherwise  interested  adversely 
to  the  infant  (o),  may  be  next  friend  (p).  Preference  will  be  given 
to  the  father  or  mother  (r)  or  guardian  (s),  or  some  other  of 
the  relatives  or  connections  of  the  infant  or  their  nominee  (t) ; 
but  he  must  be  a  substantial  and  proper  person  (a).  Before  his- 
name  is  used  in  an  action  in  the  High  Court  of  Justice,  he  must 
sign  a  written  authority  to  the  solicitor  for  the  purpose,  which 
must  be  filed  in  the  Central  Office  of  the  Supreme  Court,  or  in 


L.  J.  (CH.)  384) ;  and  it  applies  to  an  infant  married  woman  suing  as  a  feme 
sole  under  the  Married  Women's  Property  Act,  1882  (45  &  46  Yict.  c.  75),  and 
the  Married  Women's  Property  Act,  1893  (56  &  57  Vict.  c.  63)  (see  Colman  v. 
Nortlicote  (1842),  2  Hare,  147).  If  an  infant  is  made  a  co-plaintifl'  without  a 
next  friend,  the  solicitors  for  the  plaintiffs  may  be  ordered  personally  to  pay  to 
the  defendants  the  costs  of  the  action  so  far  as  they  are  attributable  to  his  having 
been  made  a  party  to  it  [GeiUnge?"  v.  Gihhs,  [1897]  1  Ch.  479) ;  but  leave  may  be 
given  to  amend  by  adding  a  next  friend  {Flight  v.  Bolland  (1828),  4  Euss.  298). 
An  action  can,  however,  proceed  without  a  next  friend  if  the  defendant  does 
not  object  {Re  BrocJdehaiik,  Ex  imrte  Brocldebank  (1877),  6  Ch.  D.  358,  0.  K.,2)er 
James,  L.J.,  at  p.  360).  See  also  titles  Action,  Vol.  I.,  p.  21 ;  Husband  ani> 
Wife,  Vol.  XVI.,  p.  504  ;  and  the  Yearly  Practice  of  the  Supreme  Court,  1911, 
pp.  161  et  seq. 

(Z)  limsell  V.  Sharpe  (1820),  1  Jac.  &  W.  482 ;  AlmacJc  v.  Moore  (1878),  2 
L.  E.  Ir.  90 ;  Knatdihull  v.  Fowle  (1876),  1  Ch.  D.  604 ;  Fryer  v.  Wiseman 
(1876),  45  L.  J.  (ch.)  199;  but  see  DyJce  v.  Stephens  (1885),  30  Ch.  D.  189, 
per  Pearson,  J.,  at  pp.  190,  191 ;  Catt  v.  Wood,  [1908]  2  K.  B.  458,  C.  A., 
per  Kennedy,  L.J.,  at  p.  473.  The  solicitor  in  the  proceedings  is  the 
solicitor  of  the  next  friend  and  not  of  the  infant  {Almack  v.  Moore,  supra, 
at  p.  93).    As  to  the  relationship  of  solicitor  and  client  in  general,  see  title 

SOLICITOES. 

(m)  Re  Somerset  {Dulce),  Thynne  v.  St.  Maur  (1887),  34  Ch.  D.  465.  A  married 
woman  cannot  be  next  friend  {ihid.). 

{n)  The  of&ce  cannot  be  filled  by  the  defendant  himself  {Anon.  (1847),  11 
Jur.  258  ;  Leivis  v.  Nohhs  (1878),  8  Ch.  D.  591,  593)  ;  nor  by  a  friend  of  the 
defendant  who  undertakes  the  office  at  his  request  {Re  Burgess,  Burgess  v. 
Bottomley  (1883),  25  Ch.  D.  243,  C.  A.). 

(o)  Jacol)  V.  Lucas  (1839),  1  Beav.  436. 

{p)  1  Bl.  Com.  464  ;  Anon.  (1739),  1  Atk.  570;  WMttaher  v.  Marlar  (1786),  1 
Cox,  Eq.  Cas.  285,286;  Harrison  v.  ZTarWso?*^  (1842),  5  Beav.  130  ;  Jones 
Evans  (1886),  31  Sol.  Jo.  11.  The  ofificial  solicitor  (see  title  Courts,  Vol.  IX., 
p.  71)  may  be  appointed  next  friend  {Re  CorseUis,  Laiuton  v.  Elives  (1884),  32 
W.  E.  965,  C.  A. ;  Re  W.,  W.  v.  M.,  [1907]  2  Ch.  557,  568,  C.  A.).  The  next 
friend  does  not  require  any  authority  from  the  infant,  and  the  infant  has  no 
voice  in  his  selection  {Morgan  v.  Thome  (1841),  7  M.  &  W.  400,  per  Paeke,  B., 
at  p.  408). 

{q)  Watson  v.  Eraser  (1841),  8  M.  &  W.  660;  Wool/ y.  Pemlerton  {\%Ti),  6 
Ch.  D.  19,  C.  A. 

(r)  Harris  v.  Lightfoot,  Harris  v.  Harris  (1861),  10  W.  E.  31. 

(a)  1  Bl.  Com.  464  ;  Hutchinson  v.  Norwood  (1885),  31_Ch.  D.  237.  An  infant 
by  his  next  friend  may  institute  proceedings  against  his  guardian  (1  Bl.  Com. 
464). 

{t)  Talbot  v.  Talbot  (1874),  L.  E.  17  Eq.  347. 

(a)  A7ion.  (1739),  1  Atk.  570;  Nalder  v.  Hawkins  (1833),  2  My.  &  K.  243; 
Walker  v.  Else  (1835),  7  Sim.  234.  If  the  infant  can  j^rocure  a  solvent  person 
willing  to  act  as  next  friend,  an  insolvent  next  friend  may  be  removed  and  the 
proceedings  stayed  until  another  is  appointed  {Watson  v.  Eraser,  supra; 
Lees  v.  Smith  (1860),  5  11.  &  N.  632;  but  see  Duckitt  v.  Satchwell  (1844),  12 
U.  &  W.  779). 
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the  district  registry,  if  the  cause  or  matter  is  proceeding  in  a 
district  registry  (h). 

A  next  friend  is  liable  to  be  ordered  to  pay  the  costs  of  the  pro- 
ceedings (c)  ;  but  he  will  not  be  ordered  to  give  security  for  costs  (d), 
except  in  the  case  of  an  appeal  by  an  insolvent  next  friend  against 
the  decision  of  the  court  of  first  instance  (e). 

If  an  action  brought  by  one  next  friend  is  dismissed,  the  fact  of 
the  costs  of  that  action  not  having  been  paid  will  not  prevent  the 
infant  from  bringing  a  new  action  by  another  next  friend  (/). 

The  next  friend  is  an  officer  of  the  court  appointed  to  look 
after  the  interests  of  the  infant  (g),  and  has  the  conduct  of  the 
proceedings  in  his  hands  {Ji).  But  he  is  not  actually  a  party  to  the 
proceedings  (i),  and  is  not  entitled  to  appear  in  them  in  person  (A:). 

The  infant  may  sue  by  a  next  friend  in  forma  jpauperis,  but  only 
upon  strict  proof  that  the  infant  cannot  obtain  a  more  substantial 
next  friend  (Z). 

Upon  the  application  of  the  defendant,  or  of  a  next  friend  of  the 
infant  appointed  for  the  purpose,  the  court  can,  if  it  thinks  fit(??i), 
direct  an  inquiry  whether  the  proceedings  are  for  the  benefit  of  the 
infant  and  if  it  appears  that  they  are  not,  can  deal  with  the 
proceedings  as  it  thinks  fit  (o). 


Sect.  1. 
On  Behalf 
of  Infants. 

Liability 
for  costs. 


Fresh  action 
by  different 
next  friend. 

Standing. 


Next  friend 
suing  171 
forma 
paujyeris. 

Inquiry  as  to 
fitness  of 
proceedings. 


{!))  E.  S.  0.  (1883),  Ord.  16,  r.  20  (Statutory  Eules  and  Orders  Eevised, 
Yol.  XIL,  Supreme  Court,  England,  p.  82).  Where  a  person  is  named  as  next 
friend  without  his  sanction,  he  can  apply  to  have  his  name  struck  out  ( Ward  v. 
Ward  (1843),  6  Beav.  251),  but  he  is  liable  to  the  defendant  for  costs  {Bligh  v. 
Tredgett  (1851),  5  De  G-.  &  Sm.  74). 

(c)  Slaughter  v.  TaJhott  (1739),  Willes,  190  ;  Ward  v.  Ward,  supra ;  Bligh  v. 
Tredgett,  supra.  As  to  his  right  to  recover  the  costs  from  the  infant  or  his 
estate,  see  p.  139,  post. 

{d)  Squirrel  y.  Squirrel  (1792),  2  Dick.  765  ;  St.  John  V.  Beshorough  {Earl) 
(1819),  1  Hog.  41;  Yariuorth  y.  Mitchel  (1823),  2  Dow.  &  Ey.  (k.  b.)  423; 
Felloivs  Y.  Barrett  (1836),  1  Keen,  119;  Murrell  v.  Clapham  (1836),  8  Sim.  74; 
Hind  Y.  Whitmore  (1856),  2  K.  &  J.  458;  Martano  v.  Mann  (1880),  14  Ch.  D. 
419,  a  A. ;  Re  Payne,  Bandle  v.  Paijne  (1883),  23  Ch.  D.  288,  289,  C.  A.  ;  Jones  v. 
Evans  (1886),  31  Sol.  Jo.  11. 

(e)  Swain  v.  Follows  (1887),  18  Q.  B.  D.  585. 

(/)  Re  Payne,  Randle  v.  Payne,  supra,  per  CoTTON,  L.J.,  at  p.  289. 

{g)  Morgan  v.  Thome  (1841),  7  M.  &  W.  400,  per  Parke,  B.,  at  p.  408; 
Sinclair  Y.  Sinclair  {184:5),  13  M.  &  W.  640;  Rhodes  y.  Sioithenhank  (1889),  22 
Q.  B.  D.  577,  C.  A.,  per  Bowen,  L.J.,  at  p.  579. 

{h)  Rhodes  v.  Swithei^hanh,  supra,  per  Lord  Esher,  M.E.,  at  p.  578. 

(^■)  Sinclair  Y.  Sinclair,  supra,  at  p.  646;  Byke  v.  Stephens  (1885),  30  Ch.  D. 
189,  per  Pearson,  J.,  at  p.  190 ;  but  see  Catt  v.  Wood,  [1908]  2  Iv.  B.  458,  C.  A., 
per  Kennedy,  L.  J.,  at  p.  473. 

{k)  Re  Hurst,  Addison  v.  Topp  (1891),  36  Sol.  Jo.  41,  C.  A.  ;  3furray  v.  Sitiuell, 
[1902]  W.  N.  119;  Re  Berry,  Btrry  v.  Berry,  [1903]  W.  N.  125. 
^(O^Wa?!^  V.  Wagner  (1839),  3  Jur.  460;  Lindsey  v.  Tijrrell  (1857),  2  De 

(m)  The  direction  of  an  inquiry  is  in  the  discretion  of  the  court  {Stevens  v. 
Stevens  (1821),  Madd.  &  Gr.  97  ;  Smallwood  v.  Butter  (1851),  9  Hare,  24  ;  Fensotti  v. 
Fensotti  (1874),  22  W.  E.  461,  C.  A.). 

{n)  Richardson  v.  Miller  (1826),  1  Sim.  133  ;  Nalder  v.  Hawkins  (1833), 
2  My.  &  K.  243 ;  Clayton  v.  Clarke  (1860),  2  L.  T.  302 ;  Toiusey  v.  Groves  (1863), 
11  W.  E.  252;  Fensotti  v.  Fensotti,  supra;  Thomas  v.  Elsum  {ISII),  46  L.  J. 
(CH.)  793  ;  Fercival  v.  Cross  (1882),  7  P.  D.  234  ;  Golds  v.  Kerr,  [1884]  W.  N.  46  ; 
Re  Corsellis,  Lawton  v.  Elwes  (1884),  32  W.  E.  965,  C.  A.  As  to  removing  the 
next  friend  as  a  result  of  such  inquiry,  see  p.  136,  post. 

(o)  The  court  may  stay  the  action  {Da  Costa  v.  Da  Cosia  (1732),  3  P.  Wms. 
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Sect.  1, 
On  Behalf 
of  Infants. 

Concurrent 
actions  by- 
two  next 
friends. 


Removal 
of  next 
friend. 


Eetirenient 
of  next 
friend. 


Where  two  actions  have  been  instituted  on  behalf  of  an  infant 
for  the  same  purpose,  an  inquiry  will  be  directed  as  to  which  action 
is  the  more  proper,  and  the  more  for  his  benefit  (p),  and  according 
to  the  result  of  such  inquiry  the  first  action  will  either  be  allowed 
to  proceed  (q),  or  be  stayed  (r),  or  be  dismissed  (s),  or  the  conduct 
of  the  second  action  may  be  given  to  the  next  friend  in  the  first 
action  (t). 

Sub-Sect.  2. — Change  of  Next  Friend. 

313.  The  court  can  remove  a  next  friend  if  he  is  an  improper 
person  to  act  as  such  {a),  or  does  not  conduct  the  action  in  a  proper 
manner  {h) ;  but  the  next  friend  is  allowed  an  opportunity  of 
showing  cause  against  his  removal  (c).  The  father  or  testamentary 
guardian,  against  whom  there  is  no  personal  objection,  is  entitled 
to  be  substituted  for  a  stranger  as  the  infant's  next  friend  in  an 
action  {cl). 

A  next  friend  cannot  retire  without  showing  that  it  is  for  the 

140;  AndertonY,  Yates  (1852),  5  De  Gr.  &  Sm.  202),  or  dismiss  it  with  costs 
against  the  next  friend  {Fox  v.  Suiverkrop  (1839),  1  Beav.  583;  Golds  v.  Kerr, 
[1884]  W.  N.  46),  or  reject  the  application  and  order  the  applicant  to  pay  the 
costs  of  the  inquiry  [Raven  v.  Kerl  (1848),  2  Ph.  692).  In  a  clear  case  the 
court  may  dismiss  the  action  without  directing  an  inquiry  {Walker  y.  Else  (1835), 
7  Sim.  234;  Sale  v.  Sale  (1839),  1  Beav.  586;  Guy  v.  Gaij  (1840),  2  Beav. 
460). 

{X>)  Sullivan  Y.  Sullivan  (1816),  2  Mer.  40;  Starten  v.  Bartholomeiu  (1842), 
5  l3eav.  372  ;  (1843),  6  Beav.  143.  As  to  where  infants  were  co-plaintiff's  with 
adults  in  two  suits  for  the  same  purpose,  see  Mortimer  v.  West,  Forde  v.  West 
(1818),  1  Swan.  358. 

{q)  Harris  v.  Lightfoot,  Harris  v.  Harris  (1861),  10  W.  E.  31. 

(r)  Virtue  v.  31iUer  (1871),  19  W.  E.  406. 

(s)  Starten  v.  Bartholomew  (1843),  6  Beav.  143.  As  a  rule  the  action  in  which 
a  relative  is  next  friend  will  be  preferred  to  that  in  which  the  next  friend  is  a 
stranger  (//arr/s  v.  Lightfoot,  Harris  v.  Harris,  sapra  ;  Virtue  v.  Miller,  sicpra). 

{t)  Frost  V.  Ward  (1864),  2  De  G.  J.  &  Sm.  70,  C.  A. 

(a)  As  where  he  has  an  interest  adverse  to  that  of  the  infant  {Hophinson  v. 
7j!oe(1830),  9  L.  J.  (o.  s.)  (CH.)  7;  Gee  v.  Gee  (1863),  12  W.  E.^  187),  or  is 
so  connected  with  a  defendant,  having  an  adverse  interest  to  the  infant,  that 
it  is  probable  he  will  not  properly  protect  the  infant's  interest  {Peyton  v.  Bond, 
Peyton  v.  Itobinson  (1827),  1  Sim.  390;  Lander  v.  Lngersoll  (1845),  4  Hare,  596; 
Jle  Burgess,  Burgess  v.  Bottomley  (1883),  25  Ch.  D.  243,  C.  A.),  where  he  is  or 
ought  to  be  an  accounting  party  in  the  action  {Hopkinson  y.  lioe,  sujwa),  or  is 
insolyent  {Watson  v.  Fraser  (1841),  8  M.  &  W.  660;  Lees  v.  Smith  (I860),  5 
11.  &  N.  632).  But  if  there  is  no  probability  of  the  infant's  interests  being 
injuriously  affected  {Bedwin  v.  Asprey  (1841),  11  Sim.  530),  a  next  friend  will 
not  be  removed  merely  on  account  of  his  relationship  to  the  defendant  or  to  an 
accounting  party  in  the  action  {BeduniiY.  Asprey,  supra  ;  Sandford  v.  Sandford 
(1863),  11  W.  E.  336;  Bijard  v.  Beeby  (1866),  14  W.  E.  948),  or  on  account  of 
ins  being  clerk  to  the  defendant's  solicitor  {Ashley  v.  Allden,  Jones  v.  Ashley 
(1852),  16  Jur.  460  ;  Lloyd  v.  Bavies,  Lloyd  v.  Banks  (1864),  10  Jur.  (n.  s.)  1041), 
or  on  account  of  his  poverty  {Jones  v.  Evans  (1886),  31  Sol.  Jo.  11),  or  on 
account  of  the  circumstances  under  which  he  was  nominated  being  open  to 
some  degree  of  susj^icion  [Smalhvood  v.  Butter  (1851),  9  Hare,  24,  29). 

{h)  Russell  V.  Sliarpe  (1820),  1  Jac.  &  W.  482  ;  Gravatt  v.  Taun  {l^m),  15  W.  E. 
83;  ReBirchall,  Wilson  y.  Birchall{\%^i)),  \i)  Qh,  D.  41,  C.A.,  />e/- Jessel,  M.E., 
at  p.  42.  A  next  friend  will  be  removed  if  he  does  not  proceed  with  the  action 
{Ward  V.  Ward  (1813),  3  Mer.  706)  or  refuses  to  appeal  {Du  Buy  v.  Welsford 
(1880),  28  W.  E.  762). 

(c)  Re  Corsellis,  Lawton  v.  EUues  (1884),  32  W.  E.  965,  C.  A.  , 

{d)  Woolf  V.  Bemherton  (1877),  6  Ch.  D.  19,  C.  A.;  Hutchinson  y.  Norwood 
(1885),  31  Ch.  D.  237. 
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benefit  of  the  infant  that  another  next  friend  should  be  sub-      ^ect.  i. 
stituted  for  him  {e),  and  that  his  proposed  successor  is  a  fit  and    On  Behalf 
proper  person  and  is  not  interested  in  the  subject  of  the  proceed-    of  Infants, 
ings  (/) ;  and  he  must  give  security  for  the  costs  up  to  his  retire- 
ment if  required  to  do  so  (r/). 

Where  a  next  friend  dies,  the  nearest  paternal  relative  of  the  Death  of  next 

infant  is  entitled  to  nominate  a  new  next  friend  Qi).  fnend. 

Where  a  female  next  friend  marries,  a  new  next  friend  must  be  Marriage  of 

appointed  in  her  place  (i).  friend  ^^^^ 
Sub-Sect.  3. — Interlocutory  Proceedings. 

314.  All   interlocutory  applications   on  behalf  of  an   infant  Interlocutory 
plaintiff  must  be  made  by  his  next  friend  {k).    The  next  friend  can  applications, 
be  required  to  answer  interrogatories  and  to  make  discovery  on 
oath  of  documents  and  allow  inspection  of  documents  in  an  action 
or  matter  in  which  an  infant  is  plaintiff  or  applicant  in  the  High 
Court  of  Justice  {I)  or  in  a  county  court  {m) ;  and  can,  with  the 
sanction  of  the  court  or  a  judge,  consent  to  any  arrangement  as  to  Consent, 
the  mode  of  taking  evidence  or  any  other  jDrocedure  in  a  cause  or 
matter  in  which  an  infant  is  plaintiff'  or  applicant  in  the  High 
Court  of  Justice      or  in  a  county  court  (o). 

Sub-Sect.  4. — Attainment  of  Full  Age  during  Proceedings. 

1    315.  Where  an  infant,  who  is  sole  plaintiff  or  applicant  in  legal  Where  infant 
jDroceedings,  attains  full  age  while  they  are  pending,  he  can  elect  is  sole  plaintiff 
whether  the  proceedings  shall  go  on  or  noi{p).    If  he  elects  to     '"^PP  ^^^^  • 
continue  the  proceedings  they  will  thenceforth  be  conducted  in  his 
own  name,  and  he  will  be  liable  for  the  costs  of  them  from  the 


(e)  Melling  v.  Melling  (1819),  4  Madd.  261. 
(/)  Harrison  v.  Harrison  (1842),  5  Beav.  130. 

[u]  Witts  V.  Campbell  (1806),  12  Yes.  493 ;  Davenport  v.  Davenport  (1822),  1 
Sim.  &  St.  101.  If  this  is  not  done  the  new  next  friend  will  be  responsible  for 
the  costs  previous  to  his  appointment  {Bligh  v.  Tredgett  (1851),  5  De  Gr.  &  Sm. 
74). 

[h)  Talbot  V.  Talbot  (1874),  L.  E.  17  Eq.  347.  An  affidavit  of  the  fitness  of 
the  person  nominated  is  not  required  {ibid.). 

{i)  Crispe  v.  Braddy  (1839),  9  L.  J.  (CH.)  108;  Jones  v.  Jones  (1869),  17 
W.  E.  1003;  see  Be  Somerset  {Duke),  Thynne  v.  St.  Maur  (1887),  34  Ch.  D.  465. 

{k)  Jones  v.  Lewis  (1847),  1  De  Gr.  &  Sm.  245.  An  application  adverse  to  the 
next  friend  in  the  cause  must  be  made  b}^  a  next  friend  specially  nominated  for 
the  purpose  [Cox  v.  Wright  (1863),  32  L.  J.  (CH.)  770;  and  see  p.  135,  ante). 

(/)  E.  S.  0.,  Ord.  31,  r.  29  (Statutory  Eules  and  Orders  Eevised,  Vol.  XII., 
Supreme  Court,  England,  p.  124);  and  see  titles  Discovery,  Ixspectiox,  axd 
Intereogatoeies,  Vol.  XL,  p.  48;  Husband  and  Wife,  Vol.  XVI.,  p.  526. 

[m)  County  Court  Eules,  Ord.  16,  r.  25  (Statutorj^  Eules  and  Orders  Eevised, 
Vol.  III.,  County  Court,  England,  p.  157) ;  and  see  title  County  Courts,  Vol. 
VIII.,  p.  513. 

{n)  E.  S.  C,  Ord.  16,  r.  21  (Statutory  Eules  and  Orders  Eevised,  Vol.  XII., 
Supreme  Court,  England,  p.  83). 

(o)  County  Court  Eules,  Ord.  3,  r.  13  (Statutory  Eules  and  Orders  Eevised, 
Vol.  IIL,  County  Court,  England,  p.  101). 

{  [))  Brown  v.  Weatherhead  (1844),  4  Ilare,  122.  After  the  infant  has  attained 
full  age,  the  next  friend  should  take  no  further  steps  in  the  cause,  even  though 
only  consequential  or  formal  proceedings  {ibid.).  But  he  cannot  be  interfered 
with  until  proof  of  the  infant's  majority  has  been  furnished  to  the  court  {Stone 
V.  March  (1610),  1  Bulst.  24  ;  Almack  v.  Moore  (1878),  2  L.  E.  Ir.  90). 
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Sect.  1.     commencement  (q).  If  he  elects  to  discontinue  them,  he  may  obtain 
On  Behalf    an  order  to  dismiss  them  on  payment  of  the  costs  from  the  com- 
of  Infants,    mencement  (r) ;  or  he  may  take  no  steps,  in  which  case  the  defendant 
may  apply  to  dismiss  the  proceedings,  but  cannot  make  the  infant 
pay  the  costs  of  them  (s). 
Where  infant      When  an  infant  is  co-plaintiff  or  co-petitioner  with  others,  he 
is  co-plaintiff,  can,  on  attaining  full  age,  apply  to  have  his  name  struck  out  (0; 

but  in  that  case,  if  his  co-plaintiffs  or  co-petitioners  so  desire,  he 
may  be  added  as  a  defendant  or  respondent  to  the  proceedings  (a). 
He  cannot,  on  attaining  full  age,  claim  to  appear  as  a  plaintiff 
separately  from  his  co-plaintiffs  (h). 

Sub-Sect.  5. — Judgment. 
EfEectof  316.  An  infant  plaintiff  is  as  much  bound  as  an  adult  by  a 

judgment.  judgment  or  order  in  the  cause  (c),  even  though  there  may  have 
been  irregularities  in  the  conduct  of  it  (d),  unless  there  has  been 
fraud  (e),  or  gross  negligence  on  the  part  of  his  next  friend  (/). 
But  in  special  circumstances  he  may  be  allowed  on  coming  of  age 
to  amend  his  claim  or  to  bring  a  fresh  action  (g). 

Sub-Sect.  6. — Costs. 

Liability  of  317.  An  infant  plaintiff  is  not  liable  personally  for  the  costs  of 
next  friend  for  the  proceedings,  unless  after  attaining  full  age  he  elects  to  continue 
costs.  ^j^^  proceedings  or  obtain  an  order  for  their  discontinuance  (/i). 

(9)  Bh'gh  Y.  Tredgeit  (1851),  5  De  G-.  &  Sm.  74,  jjer  Parkee,  V.-C,  at  p.  77. 
(r)  Anon.  (1819),  4  Madd.  461. 

(s)  Turner  v.  Turner  (1726),  2  Stra.  708.  The  repudiation  of  an  action  or  pro- 
ceeding by  tlie  infant  relates  back  to  its  commencement  so  as  to  override  all  that 
has  been  done  in  it  [Dunn.  v.  Dunn  (1855),  7  De  Gr.  M.  &  Gr.  25,  C.  A.,  ])er 
TuENER,  L.J.,  at  p.  29). 

{t)  Acres  v.  Little  (1834),  7  Sim.  138  ;  Guy  v.  Guy  (1840),  2  Beav.  460;^  Coolte 
V.  Fryer  (1841),  4  Beav.  13. 

(a)  Biclmell  v.  Bichnell  (1863),  32  Beav.  381. 

(6)  Bivift  V.  Grazelrook  (1842),  13  Sim.  185  ;  Ballard  v.  White  (1843),  2  Hare, 
158,  159. 

(c)  Brooh  [Lord)  Y.  Hertford  {Lord  and  Lady)  (1729),  2  P.  Wms.  518,519; 
Gregory  v.  Molesivorth  (1748),  3  Atk.  626,  per  Lord  Haedwicke,  L.O.,  at 
p.  627  ;  Wall  v.  Buslihy  (1785)  1  Bro.  0.  C.  484;  and  see  title  Judgments  and 
Oedees.  "Where,  upon  an  action  by  an  infant  plaintiff  against  his  employers 
for  damages  for  personal  injury  being  dismissed,  his  counsel  applied  to  the 
judge  to  assess  compensation  under  the  Workmen's  Compensation  Act,  1897 
(60  &  61  Yict.  c.  37),  s.  1  (4),  who  accordingly  awarded  such  compensation, 
the  plaintiff  was  held  to  be  thereby  estopped  from  applying  for  judgment  or  a 
new  trial  in  the  action  {Neale  v.  Electric  and  Ordnance  Accessories  Co.,  Ltd.,  [1906] 
2  K.  B.  558,  0.  A. ;  see  Stephens  v.  Dudhridqe  Lron  wcrhs  Co.,  [1904]  2  K.  B.  225, 
0.  A.;  Crihb  v.  Kynoch,  Ltd.  (No.  2),  [1908]  2  K.  B.  551,  0.  A., i>cr  Buckley,  L.J., 
at  p.  561).  As  to  payment  to  the  Public  Trustee  of  money  or  damages  recovered 
by  or  awarded  to  an  infant  plaintiff  in  the  King's  Bench  Division  of  the  High 
Court,  see  E.  S.  C,  Ord.  22,  r.  15  (Statutory  Eules  and  Orders,  1909,  Supreme 
Court,  England,  pp.  751,  752;  amended  by  E.  S.  C,  July,  1910  ([1910]  W.  N., 
Part  II.  293)). 

{d)  Morison  v.  Morison  (1838),  4  My.  &  Cr.  215. 

(e)  Colclough  v.  Bolger  (1816),  4  Dow,  54,  H.  L. 

(/)  Be  Hoghion,  Boghton  Y.  Fiddey  (1874),  L.  E.  18  Eq.  old,  per  Malins, 
V.-C,  at  pp.  576,  577. 

(g)  Napier  v.  Effingham  {Lady)  (1727),  2  P.  Wms.  401  ;  Orphan  Board 
{President,  etc.)  v.  Van  Rcenen  (1829),  1  Knapp,  83,  P.  C.  ;  Merry  weather  v. 
Turner  (1845),  9  Jur.  120  ;  Re  Hoghtov,  Iloghton  v.  Fiddey,  supra, 

{h)  See  p.  137,  ante,  and  supra. 
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But  the  defendant  is  entitled  to  recover  from  the  next  friend  his  Sect.  i. 

costs  of  the  proceedings  if  they  are  dismissed  (^).    The  next  friend  On  Behalf 

is  liable  to  the  solicitor  acting  on  behalf  of  the  infant  for  the  costs  of  Infants, 
incurred  by  him  in  the  proceedings  (k). 

318.  Where  the  infant  is  entitled  to  property,  the  next  friend  Recovery  of 
can  recover  from  that  property  any  costs  and  damages  which  he 
has  been  ordered  to  pay,  if  the  action  was  a  proper  one  and  for  the  estate, 
infant's  benefit  (I).  But  he  will  have  to  bear  the  costs  personally, 
if  the  proceedings  were  not  for  the  infant's  benefit  {m)  or  were 
improperly  instituted  {n).  Where  costs  are  allowed  to  the  next 
friend  as  against  the  infant,  he  may  have  a  charge  for  them  on  the 
infant's  property  (o) ;  and  in  a  proper  case  takes  them  as  between 
solicitor  and  client  [p),  including  all  just  allowances  (q).  But  where 
the  proceedings  are  in  respect  of  the  infant's  reversionary  interest 
in  a  fund,  the  next  friend  may  only  be  allowed  in  the  first  instance 
to  take  his  costs  as  between  party  and  party,  with  liberty  to  apply 
for  the  difference  when  part  of  the  fund  falls  into  possession  (r). 


{i)  Buddy  v.  Bmheridge  (1767),  1  Dick.  395;  Flight  v.  Bollaral  (1828),  4  Euss. 
298,  301  ;  Fox  v.  Sivwerkrop  (1839),  1  Beav.  583  ;  Jones  v.  Lewis  (1847),  1  De 
G.  &  Sm.  245;  Re  BrocUehanh,  Ex  parte  Broddehank  (1877),  6  Ch.  D.  358,  360, 
0.  A. ;  Caley  v.  Caley  (1877),  25  W.  E.  528  ;  Thomas  v.  Flsum  (1877),  46  L.  J.  (cn.) 
793  ;  Golds  v.  Kerr,  [1884]  W.  N.  46  ;  Be  Rides,  LindoiiY.  Hemery,  [1893]  W.  N. 
138 ;  Catt  v.  Wood,  [1908]  2  K  B.  458,  C.  A.,_per Kexxedy,  L.J,,  at  p.  473  ;  even 
though  the  proceedings  are  instituted  under  the  sanction  of  the  court  [Frank  v. 
Mainiuaring  (1851),  4  Beav.  37),  and  though  he  was  made  next  friend  without  his 
authority  [Ward  v.  Ward  (1843),  6  Beav.  251 ;  Bligh  v.  Tredgett  (1851),  5  De  G. 
&  Sm.  74),  in  which  case,  however,  he  may  recover  the  costs  from  the  solicitor 
who  made  him  next  friend  [Ward  v.  Ward,  supra,  at  p.  254;  Bligh  v.  Tredgett, 
supra,  at  p.  76).  An  order  against  the  next  friend  to  pay  is  final  and  canoot 
be  questioned  on  further  consideration  [Caley  v.  Caley,  supra). 

[k)  Ilawkes  v.  Cottrell  (1858),  3  H.  &N.  243  ;  Be  Flower  [a  Solicitor)  (1871),  19 
W.  E.  578. 

(0  Staines  v.  Maddox  (1730),  Mos.  319;  Taner  v.  Ivie  (1752),  2  Ves.  Sen. 
466,  per  Lord  Hardwicke,  L.C.,  at  p.  468  ;  Thompson  v.  Slieppard  (1789), 
2  Cox,  Eq.  Cas.  161 ;  Madcenzie  v.  Taylor  (1844),  7  Beav.  467 ;  Cross  v.  Cross 
(1845),  8  Beav.  455  ;  Britchard  y.  Bolerts  (1873),  L.  E.  17  Eq.  222,  per  Hall, 
V.-C,  at  p.  224;  Bamanty.  Hennell  (1886),  33  Ch.  D.  224;  Be  Burton,  Burton 
V.  Burton,  [1887]  W.  N.  160  ;  Be  Aldred,  Marshall  v.  Marshall,  [1888]  W.  K  82 ; 
Steeden  y.Walden,  [1910]  2  Ch.  393.  The  next  friend  can  bring  an  action  against 
the  infant  to  be  indemnified  against  the  costs,  and  any  damages  which  he  has  been 
ordered  to  pay,  as  well  as  his  own  costs  [Steeden  v.  Walden,  supra).  A  solicitor 
is  entitled  to  a  lien  on  an  infant's  property  recovered  by  means  of  his  pro- 
fessional services  [Britchard  v.  Roberts,  supra) ;  see  notes  [s),  [t),  p.  138,  aiite. 

(m)  Clayton  v.  Clarke  (1861),  3  De  G.  E.  &  J.  682,  C.  A.;  Be  Fish,  Bennett 
V.  Bennett,  [1893]  2  Ch.  413,  C.  A.,  per  LiNDLEY,  L.  J.,  at  p.  422  ;  Be  Hicks, 
Lindon  v.  Hemery,  supra. 

[n)  Buckly  v.  Buckeridge,  supra  ;  Boddam  \ .  Hetherington  (1799),  5  Yes.  91,^jer 
Lord  LouGiiBOEOUGH,  L.C.,  at  p.  95  ;  Pearte  v.  Bearce  (1804),  9  Yes.  548  ;  Flight 
V.  Bolland,  supra;  CampMl  v.  Camphell  (1837),  2  My.  &  Cr.  25,  30  ;  Fdgley  v. 
Adam  (1869),  31  L.  T.  15  ;  Thomas  v.  Flsum,  supra ;  Be  Fish,  Bennett  y.  Bennett, 
supra,  per  Lindley,  L.J.,  at  p.  422  ;  Be  Hicks,  Lindon  v.  Hemery,  supra. 

[o)  Mandeno  v.  Mandeno  (1853),  Kay,  Appendix,  p.  ii. ;  see  Steeden  v.  Walden, 
supra.    As  to  such  charges,  see  titles  Lien  ;  Mortgage. 

[p)  Fearns  v.  Young  (1804),  10  Yes.  184;  Damant  v.  Hennell,  svp)ra ;  Be 
Slaughter,  Walton  v.  Aitchison,  [1907]  W.  N.  197. 

(q)  Fearns  v.  Young,  supra. 

[r]  Bamanty.  Hmnell,  supra  ;  Be  Burton,  Burton  y.  Burton,  supra  ;  Be  Aldred. 
Marshall  v.  Marshall,  supra. 
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SEeT.  1. 

On  Behalf 
of  Infants. 

Eight  of 
solicitor  where 
infant  adopts 
proceedings. 


Initial  pro- 
ceedings. 


Service. 


Supplemental 
proceedings. 


Guardian  ad 
litem. 


When  the  infant  on  attaining  full  age  adopts  the  proceedings,  the 
solicitor  is  entitled  to  a  charge  on  his  estate  for  the  costs  of  them  (s). 
But  where  he  repudiates  the  proceedings,  the  solicitor  has  no  lien 
for  his  costs  on  deeds  brought  into  court  in  the  proceedings  {a). 

Sect.  2. — Against  Infants. 
Sub-Sect.  1. — Institution  of  Proceedings. 

319.  An  action,  petition,  or  other  proceedings  may  be  brought, 
presented,  or  instituted  against  an  infant  in  like  manner  as 
against  an  adult  (Z^),  and  he  need  not  be  described  in  it  as  an 
infant  (c). 

Unless  it  is  otherwise  ordered,  service  of  the  writ,  petition,  or 
other  initial  proceeding  on  the  father  or  guardian  of  the  infant,  or, 
if  he  has  none,  on  the  person  with  whom  he  resides  or  under  whose 
care  he  is,  is  good  service  on  the  infant ;  but  an  order  may  be  made 
that  service  on  the  infant  himself  shall  be  deemed  good 
service  {d). 

Where  an  infant,  a  necessary  party  to  proceedings,  is  born  after 
they  have  been  instituted,  he  may  be  ordered  to  be  bound  by  them, 
if  they  are  for  his  benefit  {e) ;  if  not,  he  may  be  made  defendant  to 
a  supplemental  action  (/). 

Sub-Sect.  2. — Guardian  ad  litem. 

320.  An  infant  defends  all  proceedings  by  a  guardian  ad  litem, 
and  a  person  to  fill  that  office  must  be  named  before  appearance  is 
entered,  or  any  other  step  is  taken  on  behalf  of  or  against  the 
infant  {g).  The  guardian  ad  litem  must  be  a  person  having  no 
interest  in  the  matters  in  question  in  the  proceedings  adverse  to 

(s)  Baile  V.  Baih  (1872),  L.  E.  13  Eq.  497  ;  and  see  titles  LiEX  ;  Solicitoks. 
(a)  Dunn  v.  Dunn  (1855),  7  De  G.  M.  &  G.  25,  C.  A. 

(6)  Bac.  Abr.,  tit.  Infancy  and  Age  (K.) ;  Wade  v.  Keefe  (1888),  22  L.  E.  Ir. 
154 ;  and  see  title  Peactice  and  Pboceduee.  Where  a  female  infant,  who 
•was  a  necessary  party  to  proceedings,  had  not  yet  received  a  name,  leave  was 
given  to  describe  her  as  the  youngest  female  child  of  her  father  and  mother 
{Ehy  V.  BrouyUon  (1825),  2  Sim.  &  St.  188). 

if)  Frescobaldi  v.  Kinaston  2  Stra.  783;  Wade  v.  Keefe,  stqjra.  But 

the  description  is  proper  if  the  fact  is  known  (Daniell,  Chancery  Practice, 
7th  ed.,  pp.  125,  126).  In  any  case  the  description  forms  part  of  the  title  of  the 
action  after  the  infant's  appearance  (Chitty,  King's  Bench  Porms,  13th  ed., 
p.  569). 

(rZ)  E.  S.  C,  Ord.  9,  r.  4  (Statutory  Eules  and  Orders  Eevised,  Vol.  XII., 
Supreme  Court,  England,  p.  65) ;  County  Court  Eules,  1903,  Ord.  7,  r.  13 
(Statutory  Eules  and  Orders  Eevised,  Yol.  III.,  County  Court,  England,  p.  116) ; 
Jiitch  v.  Wells  (1845),  8  Beav.  576.  Where  the  residence  of  the  parents  of  the 
infant  could  not  be  discovered,  service  on  the  infant,  and  on  the  head  of  the 
college  at  the  university  in  which  he  was  residing  as  an  undergraduate,  was 
held  sufficient  {Christie  v.  Cameron  (1856),  2  Jur.  (n.  s.)  635).  In  Fonetj  v. 
Jlordcrn  (North,  J.,  in  chambers,  25th  January,  1897)  leave  was  given  to 
serve  an  infant  in  Prance  personally  with  notice  of  a  writ. 

(e)  Defer  v.  Thomas-Deter  (1884),  26  Ch.  D.  181;  Wicls  v.  Wicls,  [1887] 
W.  X.  15, 

(/)  Cupps  V.  Caj)j)s  (1868),  4  Ch.  App.  1  ;  Auster  v.  Haines  (1869),  4  Ch.  App. 
445  ;  l^eter  v.  'Thomas- Deter,  supra. 

(y)  Co.  Litt.  135  b  ;  Bird  v.  Orms  (1611),  Cro.  Jac.  289;  King  v.  Marhorough 
(161 2),  Cro.  Jac.  303,  Ex.  Ch. ;  llindmarsh  v.  Chandler  (1817),  7  Taunt.  488; 
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that  of  the  infant  (h).    Where  he  is  assigned  by  the  court  (i),  he  must  Sect.  2. 

be  a  person  within  the  jurisdiction  (k) ;  and  preference  is  given  to  Against 

an  adult  and  competent  person,  ah^eady  a  party  to  the  cause,  and  Infants, 
not  having  any  adverse  interest  to  the  infant  (I),  or  to  a  relation, 
connection,  or  friend  of  the  family  (m).    It  is  a  matter  of  course  for 


Castledme  y.  Mimdy  {1832),  ^  B.  &  Ad.  90;  Seven  y.  Cheshire  (1834),  3  Dowl. 
70  ;  Carr  v.  Cooper  (1861),  1  B.  &  S.  230  ;  Wadey.  Keefe  (1888),  22  L.  E.  Ir.  154  ; 
K.  S.  C,  Ord.  16,  rr.  16,  18, 19  (Statutory  Eules  and  Orders  Eevised,  Yol.  XXL, 
Supreme  Court,  England,  p.  82) ;  and  see  Yearly  Practice  of  the  Supreme  Court, 
1911,  pp.  161  ef  seq.  This  applies  to  an  infant  married  woman  {Colman  v. 
Northcote  (1843),  2  Hare,  147).  A  solicitor  who  had  entered  appearance  for  an 
infant  defendant,  not  knowing  that  he  was  under  age,  was  held  not  to  be 
personally  liable  for  costs  incurred  by  the  plaintiff  in  subsequent  proceedings 
which  on  that  account  were  set  aside  as  irregular  [Wade  v.  Keefe,  supra) ;  but 
the  recent  decisions  as  to  a  solicitor's  liability  when  acting  for  a  lunatic  defen- 
dant {Yonge  y.  Toynbee,  [1910]  1  K.  B.  215,  C  A.),  and  a  non-existent  company 
{Simmons  y.  Liberal  Opinion,  [1911]  1  K.  B.  966,  C.  A.),  seem  not  consistent 
with  this  case.  In  proceedings  in  the  High  Court  of  Justice,  other  than  pro- 
ceedings relating  to  probate  or  letters  of  administration,  no  order  for  the  appoint- 
ment of  a  guardian  ad  litem  is  necessary ;  but  the  solicitor  for  the  infant  who 
applies  to  enter  an  appearance  to  a  writ  of  summons,  or  appears  on  the  hearing 
of  a  petition,  or  notice  of  motion,  or  summons  in  a  matter,  in  all  cases  in  which 
the  appointment  of  a  special  guardian  is  not  provided  for,  must  make  and  file  an 
affidavit  that  the  proposed  guardian  ad  litem  is  a  proper  person,  and  consents  to 
act  as  such,  and  has  no  interest  in  the  matters  in  question  in  the  proceedings 
adverse  to  that  of  the  infant  (E.  S.  C,  Ord.  16,  rr.  18,  19,  Appendix  A,  Part  II., 
Form  No.  8  (Statutory  Rules  and  Orders  Eevised,  Yol.  XII.,  Supreme  Court, 
England,  pp.  82,  286,  287) ).  Where  no  appearance  to  a  writ  of  summons  is 
entered  for  an  infant  defendant,  the  plaintiff,  before  proceeding  further  with  the 
action  against  him,  must  apply  for  and  obtain  an  order  that  a  proper  person  be 
assigned  guardian  of  the  infant,  by  whom  he  may  appear  and  defend  the  action 
(E.  S.  C,  Ord.  13,  r.  1  (Statutory  Eules  and  Orders  Eevised,  Yol.  XII.,  Supreme 
Court,  England,  pp.  73,  74).  The  official  solicitor  is  sometimes  appointed  guardian 
ad  litem  in  these  circumstances  (Daniell,  Chancery  Practice,  p.  127  ;  see  Thomas  y. 
Thomas  (1843),  7  Beav.  47  ;  Sheppard  v.  Harris  (1845),  15  L.  J.  (CH.)  104 ;  Coohson 
V.  Lee  (1846),  15  Sim.  302  ;  _  Charlton  v.  West  (1861),  3  De  O.  E.  &  J.  156,  C.  A.). 
The  fact  of  the  infant  and  his  father  or  guardian  being  out  of  the  jurisdiction  does 
not  dispense  with  the  general  obligation  imposed  by  the  rule  of  previous  service  of 
notice  of  the  application  on  them  {Anderson  v.  Stather  (1846),  10  Jur.  383  ;  O'Brien 
V.  Maitland  (1862),  4  De  O.  E.  &  J.  331  ;  White  v.  Duvernay,  [1891]  P.  290),  except 
under  special  circumstances  (Tw^^^zer  v.  Snowdon  (1864),  2  Drew.  &  Sm.  265).  The 
six  clear  days  between  service  of  notice  and  the  application  mentioned  in  the  rule 
include  a  Sunday  {Breiuster  v.  Thorpe  (1846),  11  Jur.  6).  Even  if  the  infant  is  of 
unsound  mind,  the  appointment  is  made  in  Chancery  (Pidcock  y.  Boultb€e{lS52)i 
2  De  G.  M.     O.  898,  C.  A.). 

The  practice  of  the  county  courts  as  to  the  guardian  ad  litem  of  an  infant  is 
regulated  by  County  Court  Eules,  1903,  Ord.  3,  r.  10,  Ord.  7,  rr.  50—56  (Statutory 
Eules  and  Orders  Eevised,  Yol.  III.,  County  Court,  England,  pp.  122  et  seq.). 
See  title  County  Courts,  Yol.  YIIL,  pp.  455,  479. 

(/?,)  Smith  V.  Palmer  (1840),  3  Beav.  10;  Braiit  v.  Vause  (1843),  2  Y.  &  C.  Ch. 
Cas.  524 ;  Leesey.  Knight  (1862),  8  Jur.  (n.  s.)  1006  ;  and  see  note  {g),  p.  140,  a^ite. 

(^)  See  note  (g),  p.  140,  ante. 

{k)   V.  (1854),  18  Jur.  770. 

{I)  Anon.  (1852),  9  Hare,  Appendix,  p.  xxvii. ;  Be  Taylor,  Taylor  v.  Taylor,. 
[1881]  W.  N.  81. 

{m)  Foster  y.  Cautley  (1853),  10  Hare,  Appendix  I.,  p.  xxiv.  The  office  has 
been  assigned  to  a  father  not  having  an  adverse  interest  to  the  infant  {Jongsma 
V.  Pfiel  (1804),  9  Yes.  357  ;  Foivler  v.  Ward  (1842),  6  Jur.  403),  or  a  father-in- 
law  {Quarrill  v.  Binmore  (1844),  8  Jur.  1113),  or  a  guardian  {Sandys  v.  Cooper 
(1835),  4  L.  J.  (CH.)  162;  Shuttleiuorth  y.  Shuttleiuorth  (1843),  2  Hare,  147).  The 
office  cannot  be  held  by  the  plaintiff's  solicitor  {Sheppard  y.  Harris  (1845),  15 
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Sect.  2. 
Against 
Infants. 

Eemoval  or 
death  of 
guardian  ad 
litem. 


Status. 


Statement  of 
defence  on 
behalf  of  the 
infant. 


the  guardian  of  the  infant's  person  to  be  his  guardian  ad  litem  (n) ; 
but  if  the  guardian  declines  to  act,  the  office  may  be  assigned  to  the 
official  solicitor  of  the  court  (o). 

321.  A  guardian  ad  litem  against  whom  there  is  good  ground 
for  objection,  or  who  acts  improperly  or  against  the  interests  of  the 
infant  in  the  proceedings,  may  be  removed,  and  another  assigned 
in  his  place  (p). 

Where  a  guardian  ad  litem  dies  during  the  proceedings,  another 
will  be  assigned  (q). 

A  guardian  ad  litem,  like  a  next  friend  (r),  is  not  for  all  purposes 
a  party  to  the  action  (s).  He  cannot  appear  and  be  heard  in 
person  (t),  but  he  must  answer  interrogatories  and  produce  docu- 
ments on  behalf  of  the  infant  (a).  He  can,  with  the  sanction  of  the 
court,  give  consent  on  behalf  of  the  infant  to  a  mode  of  taking 
evidence  or  to  any  other  procedure  (h). 

Sub-Sect.  3. — Pleading  ly  Infant. 

322.  Where  an  infant  defendant  to  an  action  does  not  put  in  a 
defence,  the  allegations  in  the  statement  of  claim  are  not  taken  to 
be  admitted  by  him  (c) ;  and  therefore  the  action  cannot  be  set  down 
as  against  him  on  motion  for  judgment  as  for  default  in  delivering  a 
defence  {d),  but  must  be  set  down  for  trial  as  if  he  had  denied  the 
allegations  (c^).    But  it  is  generally  necessary  for  him  to  put  in  a 

L.  J.  (CH.)  104).  The  fact  of  a  female  guardian  ad  litem  not  being  married  must 
appear  on  the  proceedings  {London  and  County  Banking  Co.  v.  Bray,  [1893] 
W.  N.  130). 

{n)  Sandijs  v.  Cooper  (1835),  4  L.  J.  (cH.)  162,  per  Shadwell,  Y.-C. 

(0)  White  V.  Duvernay,  [1891]  P.  290. 

(jo)  Russell  V.  Sharpe  (1820),  1  Jac.  &  W.  482;  Sandys  v.  Cooper,  supra; 
FercivalY.  Cross  (1882),  7  P.  D.  234;  Be  Somerset  {BuJce),  Thynney.  St.  Maur 
(1887),  34  Ch.  D.  465. 

[q]  Drant  v.  Vause  (1843),  2  Y.  &  0.  Ch.  Cas.  524. 

(r)  See  p.  135,  ante. 

(s)  Ingram  v.  Little  (1883),  11  Q.  B.  D.  251,  per  Lord  Coleridge,  C.J.,  at 
p.  253. 

(1)  Murray  v.  Sitwell,  [1902]  W.  K  119 ;  Be  Berry,  Berry  v.  Berry,  [1903] 
W.  N.  125. 

(a)  E.  S.  C,  Ord.  31,  r.  29  (Statutory  Eules  and  Orders  Eevised,  Yol.  XH, 
Supreme  Court,  England,  p.  124) ;  County  Court  Eules,  1903,  Ord.  16,  r.  25 
(Statutory  Eules  and  Orders  Eevised,  Yol.  Ill,  County  Court,  England,  p.  157). 
See  also  titles  County  Courts,  Yol.  YIII.,  p.  513 ;  Discovery,  Inspection, 
AND  Interrogatories,  Yol.  XI.,  p.  48  ;  Husband  and  Wife,  Yol.  XYI.,  p.  526. 
As  to  whether  an  affidavit  of  documents  and  discovery  can  be  obtained  from  an 
infant  respondent  in  a  divorce  suit,  see  Eedfern  v.  Eedfern,  [1891]  P.  139,  0.  A. 

(&)  E.  S.  C,  Ord.  16,  r.  21  (Statutory  Eules  and  Orders  Eevised,  Yol.  XIL, 
Supreme  Court,  England,  p.  83);  County  Court  Eules,  1903,  Ord.  3,  r.  13 
(Statutory  Eules  and  Orders  Eevised,  YoL  III.,  County  Court,  England,  p.  101). 
But  no  order  by  the  court  seems  necessary  {Fryer  v.  Wiseman  (1876),  24  W.  E. 
205);  KnatchhuU  v.  Foiule  (1876),  1  Ch.  D.  604;  Piggott  v.  Toogood,  [1904] 
W  N  130).  See  also  Tillotson  v.  Hargrave  (1818),  3  Madd.  495;  Fisani  v. 
A'-C'for  Gibraltar  (1874),  L.  E.  5  P.  C.  516). 

(c)  E.  S.  C,  Ord.  19,  r.  13  (Statutory  Eules  and  Orders  Eevised,  Yol.  XIL, 
Supreme  Court,  England,  p.  95) ;  and  see  title  Pleading. 

(d)  See  E.  S.  C,  Ord.  27,  r.  11  {ibid.,  p.  112). 

(e)  Ellis  V.  Bobbins  (1881),  50  L.  J.  (CH.)  512 ;  National  and  Frovincial  Bank 
V.  Evans  (1881),  30  W.  E.  177.  But  in  a  simple  case  judgment  may  be  obtained 
oil  motion  for  judgment  upon  an  affidavit  verifying  the  statement  of  claim  {Re 
Fitzwater^  Fitzwater  v.  Waterliouse  (1882),  52  L.  J.  (cH.)  83;  Gardner  v.  Tapling 
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defence  in  order  to  plead  his  infancy,  or  to  allege  other  matters  Sect.  2. 
which  are  not  put  in  issue  by  the  plaintiffs  allegations  (/).  Against 

Sub-Sect.  4. — Attainment  of  Fall  Age  dimng  Proceedings.   

323.  When  an  infant  attains  full  age  during  the  proceedings,  Right  of 
he  is  entitled  to  put  in  a  new  defence  {g) ;  but,  if  he  takes  no  steps  ^^^[^1^1^^°^ 
within  a  reasonable  time  after  coming  of  age,  he  will  be  bound  by  age. 
what  has  been  done  during  his  infancy  {h). 

Sub-Sect.  5. — Judgment. 

324.  A  judgment  in  an  action  is  as  binding  against  an  infant  Judgment 
defendant  as  it  is  against  an  adult  (^) ;  but  if  it  was  obtained  on  the  ^^^^J^i^-^ 
footing  of  his  being  of  age,  it  is  in  the  discretion  of  the  court  to  set 

it  aside  {h).  He  may,  however,  even  while  an  infant,  bring  another 
action  to  impeach  the  judgment  on  the  ground  of  fraud  or  collusion  (Q. 

325.  Where  a  judgment  of  foreclosure  is  given  against  an  infant,  Judgment  of 
he  is  usually  allowed  six  months  after  he  attains  full  age  to  show  foJ^eciosure. 
cause  against  it  {m).    But  this  is  not  allowed  where  he  is  merely  a 

trustee  or  where  the  mortgage  is  under  the  Debts  Kecovery  Acts, 
1830,  1839,  and  1848  (0),  and  judgment  will  be  given  against  him 
for  immediate  foreclosure  absolute  in  a  case  where  to  do  so  is  clearly 
for  the  benefit  of  the  infant 

326.  An  injunction  may  be  granted  against  an  infant  {q).  Injunction. 

(1885),  33  W.  E.  473  ;  Cheek  v.  Cheek,  [1910]  W.  N.  87  ;  and  see  Willis  v.  Willis 
(1889),  61  L.  T.  610) ;  and  evidence  has  been  altogether  dispensed  with  where 
the  inquiries  directed  by  the  judgment  would  sufficiently  protect  the  infant's 
interests  {Ripleij  v.  Saiuyer  (1886),  31  Oh.  D.  494). 

(/)  Holden  v.  Hearn  (1839),  1  Beav.  445,  jper  Lord  Langdale,  M.E.,  at 
p.  455  ;  Lane  v.  Hardwicke  (1846),  9  Beav.  148. 

{g)  Bennett  v.  Lee  (1743),  2  Atk.  529,  per  Lord  Hardwicke,  L.C.,  at  p.  531 ; 
Savage  v.  Carroll  (1811),  1  Ball  &  13.  548,  per  Lord  Manners,  L.C.,  at 
pp.  551,  553  ;  Kelsall  v.  Kelsall  (1834),  2  My.  &  K.  409  ;  Malone  v.  Malone  (1841), 
8  01.  &  Fin.  179,  H.  L.,  per  Lord  Cottenham,  L.C.,  at  p.  206. 

{h)  Cecil  Y.  Salisbury  {Earl)  (1691),  2  Vern.  224:  Morris  v.  Morris  (1846),  11 
Jut.  260 ;  Monypenny  v.  Bering  (1859),  4  De  Gr.  &  J.  175. 

(^)  Sheffield  v.  Buckingham  {Duchess)  (1739),  West  temp.  Hard.  682  ;  Gregory 
v.  Moleswortk  (1748),  3  Atk.  626,  627  ;  LigUhurne  v.  Swift  (1812),  2  Ball  &  B. 
207,  per  Lord  Manners,  L.C.,  at  p.  213 ;  Henry  v.  Archibald  (1871),  5  I.  E. 
Eq.  659,  per  Sullivan,  M,E.,  at  p.  563 ;  and  see  title  Judgments  and  Orders. 

{k)  Henry  v.  Archibald,  supra,  at  p.  563 ;  Furnival  v.  Brooke  (1883),  49  L.  T.  134. 

(0  Richmond  v.  Tayleur  (1721),  1  P.  Wms.  734,  737 ;  Trefusis  v.  Cotton 
(1730),  Mos.  306,  308  ;  Carew  v.  Johnstone  (1805),  2  Sch.  &  Let".  280,  292.  It 
may  be  prudent  to  obtain  the  previous  leave  of  the  court  {Re  Hoghton,  Hoghton  v. 
Fiddey  (1874),  L.  E.  18  Eq.  573,  per  Malins,  Y.-C,  at  p.  577). 

(m)  Mallack  v.  Gallon  (1735),  3  P.  Wms.  352;  Williamson  v.  Gordon  (1812), 
19  Ves.  114;  Price  v.  Carver  (1837),  3  My.  &  Or.  157;  Newbury  v.  Marten 
(1851),  15  Jur.  166;  Gray  v.  Bell  (1882),  46  L.  T.  521  ;  Mellor  v.  Porter  (1883), 
25  Ch.  D.  158.  The  infant  cannot,  on  showing  cause,  redeem,  or  travel  into  the 
account,  but  can  only  show  error  in  the  decree  {Mallack  v.  Gallon,  supra; 
Williamson  v.  Gordon,  supra  ;  Kelsall  v.  Kelsall  (1834),  2  My.  &  K.  409).  As  to 
foreclosure  generally,  see  title  Mortgage. 

(w)  Foster  v.  Parker  (1878),  8  Ch.  D.  147. 

(0)  11  Geo.  4  &  1  Will.  4,  c.  47  ;  2  &  3  Vict.  c.  60  ;  11  &  12  Yict.  c.  87 ;  see 
pp.  81,  82,  ante;  Holme  \.  Williams  (1839),  8  Sim.  557. 

{p)  Croxon  v.  Lever  (1863),  12  W.  E.  237  ;  Be7i7iett  v.  Harfoot  (1871),  19  W.  E. 
428;  Wolverhampton  and  Staffordshire  Banking  Co.  v.  George  (1883),  24  Ch.  D. 
707  ;  and  see  title  Mortgage. 

{q)  Lempriere  v.  Lange  (1879),  12  Ch.  D.  675  ;  De  Francesco  v.  Barnum  (1889), 
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Sect.  2. 
Against 
Infants. 

Liability  of 
infant  for 
costs. 

Liability  of 
guardian 
ad  litem. 

Costs  of 
official 
guardian 
ad  litem. 


Payment  of 
costs  of  infant 
defendant. 


Guardian  on 
behalf  of 
infant. 


Sub-Sect.  6. — Costs. 

327.  An  infant  defendant  is  not  usually  ordered  to  pay  costs  {r) 
unless  he  has  been  guilty  of  fraud  (s).    But  the  costs  of  the  unsuc- 
cessful defence  of  an  infant  or  his  general  costs  of  the  proceedings " 
may  be  ordered  to  be  paid  out  of  property  belonging  to  him  over 
which  the  court  has  jurisdiction  {t). 

A  guardian  ad  litem  is  not  liable  to  pay  the  costs  of  an  unsuccess- 
ful defence,  unless  he  has  been  guilty  of  gross  misconduct  {a), 

328.  Where  one  of  the  solicitors  of  the  Supreme  Court  is 
assigned  by  the  court  to  be  guardian  ad  litem  of  an  infant,  his 
costs  of  performing  the  duties  of  the  office  may  be  directed  to  be 
borne  and  paid  by  all  or  any  of  the  parties  to  the  proceedings  or  out 
of  a  fund  in  court  in  which  the  infant  is  interested ;  and  directions 
may  be  given  as  to  the  repayment  or  allowance  of  such  costs  {h). 

The  costs  of  an  infant  defendant,  who  has  been  made  a  party  to 
proceedings  without  any  action  or  fault  on  his  part,  will  be  ordered 
to  be  provided  for  or  paid  by  the  plaintiff  (c),  who,  however,  in  a 
proper  case,  may  be  allowed  to  add  them  to  his  own  costs  of  the 
proceedings  (c/). 

Sect.  3. — In  the  Probate,  Divorce,  and  Admiralty  Division  of  tJte 

High  Court. 

329.  A  minor,  that  is  to  say,  an  infant  above  the  age  of  seven 
years  (e),  may  elect  a  guardian  for  the  purpose  of  carrying  on, 
defending,  or  intervening  in  a  suit  relating  to  a  will  or  letters  of 
administration,  without  having  such  guardian  assigned  to  him  (/). 
But  where  an  infant  under  the  age  of  seven  years  is  to  carry  on, 
defend,  or  intervene  in  any  such  suit,  a  guardian  is  assigned  to  him 
for  the  purpose  by  the  judge  or  a  registrar  of  the  court  {g).  - 

43  Ch.  D.  165;  Eva72S  v.  Ware,  [1892]  3  Ch.  502;  Woolfy.  Wool/,  [1899]  1  Ch. 
343;  Merriott  Y.  Martin  (1899),  i3  Sol.  Jo.  717;  Oadd  v.  Thompson,  [1911]  1 
K.  B.  304;  and  see  pj).  72,  73,  ante.  Eut  as  to  not  granting  an  injunction 
where  specific  performance  cannot  be  obtained,  see  Lumley  v.  jRavenscroJt, 
[1895]  1  Q.  B.  683,  C.  A.  As  to  injunctions  generally,  see  title  Injunction,, 
pp.  197  et  seq.,  post. 

(r)  Turner  v.  Turner  (1726),  2  Stra.  708,  710;  Elseyy.  Cox  (1858),  26  Beav.  95. 

(s)  Chuhh  V.  GriJ^ths  (1865),  35  Beav.  127;  Len^priere  v.  Lange  (1879),  12 
Ch.  D.  675,  679;  ]Voolfv.  Woolf,  supra. 

(t)  Orford  {Earl)  v.  Churchill  (1814),  3  Yes.  &  B.  59,  71 ;  Mandeno  v.  Mandeno' 
(1853),  Kay,  Appendix,  p.  ii.  The  plaintiff  may  be  directed  to  pay  them  and  to 
recover  them  out  of  the  infant's  property  {Robinson  v.  Aston  (1845),  9  Jur.  224). 

{a)  Morgan  v.  Morgan  (1865),  11  Jur.  (n.  s.)  233;  Vivian  v.  Kennelly  (1890), 
63  L.  T.  778. 

{h)  E.  S.  C,  Ord.  65,  r.  13  (Statutory  Eules  and  Orders  Eevised,  Yol.  XII., 
Supreme  Court,  England,  p.  249).  The  costs  will  not  be  taxed  as  between 
solicitor  and  client  unless  specially  ordered  {Eady  v.  Elsdon,  [1901]  2  K.  B.  460, 
C.  A. ;  Goatly  v.  Jones,  [1907]  W.  N.  161). 

(c)  Goldsmith  V.  liussdl  (1855),  5  De  Gr.  M.  &  Gr.  547,  556  ;  Eraser  y.  Thompson 
(1859),  4  De  G.  &  J.  659,  663,  C.  A.  ;  Short  v.  Ridge,  [1876]  W.  N.  47,  48. 

{d)  Eraser  v.  Thompson,  supra,  at  p.  663. 

(e)  See  title  Executors  and  Administratoes,  Yol.  XIY.,  p.  197 ;  and  p.  44,. 
ante. 

(/)  Probate,  Contentious  Eules,  1862,  r.  74  (Statutory  Eules  and  Orders- 
Eevised,  Yol.  XII.,  Supreme  Court,  England,  p.  693). 

{g)  Ibid.;  Probate,    on- Contentious  Eules,  1862,  r.  34  (Statutory  Eules  and 
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Sect.  4. — Compromise  on  behalf  of  Lifants.  ^^t.  4. 

Compromise 

330.  The  compromise  of  an  action,  to  which  an  infant  is  a  party,     on  behalf 
and  which  affects  his  interests,  cannot  be  effected  without  the  sane-    of  Infants, 
tion  of  the  court  in  which  the  action  is  pending  (h)  ;  but  the  court  has  compromise 
full  power  to  sanction  such  compromise  (i).  In  exercising  this  power  of  action  to 
the  court  will  consider  whether  or  not  the  compromise  will  be  which  infant 
beneficial  to  the  infant  (k) ;  but  it  cannot  compel  a  compromise  (0,  p^^^^* 
and  will  not  sanction  a  compromise  against  the  opinion  of  the 
infant's  next  friend  or  guardian  ad  litem  in  the  action  (m),  nor  can 
it  do  so  where  adults  in  the  same  interest  insist  on  their  strict 
rights  (n) .    Before  sanctioning  a  compromise  it  is  the  practice  of 
the  court  to  require  an  affidavit  by  the  solicitor  to  the  infant,  that 
he  believes  the  compromise  to  be  beneficial  to  the  infant  and  an 
opinion  by  his  counsel  to  the  same  effect  (o).     In  exercising  its 
power  on  an  infant's  behalf,  the  court  can  sanction  a  compromise 
of  proceedings  against  trustees  to  recover  a  trust  fund  which  has 
been  lost  (p),  and  can  deal  with  the  property  of  the  infant  so  as  to 
promote  a  family  arrangement  (q) ;  and  may  charge  the  infant's 
estate  (r),  and  change  a  contingent  interest  into  an  indefeasible 
vested  interest  (s). 

When  a  compromise  has  been  sanctioned  by  the  court  it  will  Setting  aside 
only  be  set  aside  on  the  same  strong  grounds  of  fraud  as  would  ^  compromise, 
justify  the  setting  aside  of  a  compromise  between  adults  (a). 

Orders  Eevised,  Vol.  XII.,  Supreme  Court,  England,  p.  763).  As  to  the 
practice  in  matrimonial  causes,  see  title  Husband  and  Wife,  Vol.  XVI.,  p.  504. 

{h)  Eargrave  v.  Hargrave  (1850),  12  Beav.  408;  Gray  v.  Paidl  (1877),  25 
W.  R.  874.  As  to  causes  or  matters  in  the  King's  Bench  Division  of  the  High 
Court  in  which  is  a  claim  for  money  or  damages  by,  or  on  behalf  of,  an  infant, 
see  R.  S.  C,  Ord.  22,  r.  15  (Statutory  Rules  and  Orders  Revised,  Vol.  XIL, 
Supreme  Court,  England,  p.  106). 

{i)  Doe  d.  Miller  v.  Noden  (1797),  2  Esp.  530  ;  Brooke  y.  Mostijn  {Lord)  (1864), 
2  De  G.  J.  &  Sm.  373,  C.  A.,  _per  Turner,  L.J,,  at  p.  415  ;  Rhodes  v.  Swithenhanh 
(1889),  22  Q.  B.  D.  577,  C.  A.  Eor  form  of  agreement  to  compromise,  see 
Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  553.  As  to  election  by  the 
court  on  behalf  of  an  infant,  see  p.  80,  ante.  As  to  an  order  of  court  referring 
to  arbitration  a  question  in  wbicb  an  infant  is  interested,  see  Arbitration  Act, 
1889  (52  &  58  Vict.  c.  49),  s.  14 ;  and  title  Arbitration,  Vol.  I.,  p.  442. 

{h)  Hargrave  v.  Hargrave,  supra,  at  p.  411;  Brooke  v.  Mostyn  {Lord),  supra, 
at  p.  415;  MicJiolls  y,  Corlett  (1866),  34  Beav.  376,  380;  Re  Wells,  Boijer  v. 
Maclean,  [1903]  1  Oh.  848,  jjerFARWELL,  J.,  at  p.  853  ;  and  see  titles  Executors 
AND  Administrators,  Vol.  XIV.,  p.  177  ;  Family  Arrangements,  Vol.  XIV., 
p.  546.  The  court  will  not  sanction  a  compromise  which,  is  in  the  interest  of  the 
next  friend,  and  not  of  the  infant  {Rhodes  v.  SwithenbanJc,  supra,  at  pp.  578,  579 ; 
Blair  Y.  Cratuford,  [1906]  1  I.  R.  578,  C.  A.,  per  Palles,  O.B.,  at  p.  587). 

(I)  Re  Birchall,  Wilson  v.  Birchall  (1880),  16  Oh.  D.  41,  C.  A. 

(m)  Hid.,  at  pp.  42,  43. 

(n)  Norton  v.  Steinkopf  {ISoS),  Kay,  45,  per  Page  Wood,  V.-C,  at  p.  49. 
(o)  Re  Birchall,  Wilson  v.  Birchall,  supra,  at  p.  43. 

Ip)  Hopgood  Y.  Parkin  (1870),  L.  R.  11  Eq.  74,  80  ;  Maclaren  v.  Stainton  (1871), 
L.  R.  11  Eq.  382,  389,  390. 

{q)  Micholls  V.  Oorbett,  supra.  As  to  family  arrangements,  see  title  Family 
Arrangements,  Vol.  XIV.,  pp.  539  et  seq. 

(r)  Chetwynd  v.  Fleetwood  (1742),  1  Bro.  Pari.  Cas.  300. 

(s)  Re  Wells,  Boyer  Y.Maclean,  ri903]  1  Ch.  848, per Farwell,  J.  (differing from 
Peto  V.  Gardner  (1843),  2  Y.  &  C~.  Ch.  Cas.  312,  andi>a^  v.  Day  (1845)  9  Jur.  785). 

(a)  Brooke  v.  Mostyn  {Lord),  supra,  at  pp.  415  et  seq. ;  Fadelle  v.  Bernard 
(1871),  19  W.  R.  555. 
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Infants  and  Children. 


Sect.  4.        A  party  to  proceedings  who  agrees  to  a  certain  course  being 
Compromise  taken,  knowing  that  the  other  parties  are  infants,  cannot  after- 
on  behalf    wards  object  that  his  consent  does  not  bind  him  because  the 
of  Infants,    other  parties,  being  infants,  could  not  consent  {h). 

Consent  of 

other  party.  Sect.  5. —  Wards  of  Court, 

Wards  of  331.  A  ward  of  court  is  an  infant  respecting  whose  person  or 

court.  property  an  action,  or  other  proceeding,  has  been  instituted  in  the 

Chancery  Division  of  the  High  Court  (c).    The  court,  beyond  its 
general  jurisdiction  over  all  infants  {cl),  exercises  a  special  juris- 
diction and  control  over  a  ward  of  court  (e). 
In  matri-  In  a  proceeding  for  obtaining  a  judicial  separation,  or  a  decree  of 

moniai  causes,  nullity  of  marriage,  or  for  dissolving  a  marriage,  the  High  Court 


{!))  Pisani  v.  A.-G.for  Gibraltar  (1874),  L.  E.  5  P.  0.  516. 

(c)  An  infant  has  been  held  to  become  a  ward  of  court  by  the  appointment  of 
a  guardian  for  him  by  the  court  [Stuart  v.  Bute  (Marquis),  Stuart  v.  Moore  (1861), 
9  H.  L.  Gas.  440,  442,  451 ;  Broiun  v.  Collins  (1883),  25  Ch.  D.  56,  61) ;  or  with- 
out a  change  of  guardian  by  an  order  that  he  shall  become  a  ward  of  court  {Be 
M'Cullochs,  Minors  (1844),  6  I.  Eq.  E.  393);  or  by  an  order  that  the  infant's 
mother,  instead  of  being  appointed  his  guardian,  shall  have  reasonable  access  to 
him  {Be  Bereda  v.  Be  Mancha  (1881),  19  Ch.  D.  451,  455,  456) ;  or  by  the  mere 
fact  of  his  being  plaintiff  in  an  action  in  the  Chancery  Division  of  the  High  Court 
{Pendleton  v.  Mackrory  (1790),  2  Dick.  736  ;  Johnstone  v.  Beattie  (1843),  10 
Cl.  &  Fin.  42,  H.  L.,  7:>er  Lord  Lyndhurst,  L.C.,  at  pp.  84,  85  ;  Gynn  v.  Gilbard 
(1860),  1  Drew.  &  Sm.  356,  357)  ;  or  by  the  settlement  of  a  small  sum  of  money 
on  him  followed  by  an  action  to  administer  the  trusts  of  the  settlement  {Hope 
V.  Hope  (1854),  4  De  G.  M.  &  G-.  328,  332 ;  Re  Race  {Alicia),  an  Infant  (1857), 
cited  in  Gurney  v.  Gurney  (1863),  1  Hem.  &  M.  413,  420,  n.  (a) ;  Bawson  v. 
Thomson  (1865),  12  L.  T.  178;  Re  H.'s  Settlement,  H.  v.  H.,  [1909]  2  Ch.  260)  ; 
or  by  payment  into  court  by  trustees  under  the  Trustee  Eelief  Acts,  1847  and 
1849  (10  &  11  Vict.  c.  96  and  12  &  13  Vict.  c.  74)  (now  replaced  by  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  s.  42)  of  money  or  securities  in  which  the  infant 
is  interested  {Re  Hodge's  Settlement  (1857),  3  K.  &  J.  213,  219,  C.  A.  ;  Re  Twee- 
dale's  Settlement  (1859),  John.  109;  Re  Lloyd's  Trusts,  Ex  parte  Collins  (1868),  2 
I.  E.  Eq.  507  ;  Re  Benand  (1868),  16  W.  E.  538) ;  or  by  a  simple  order  for  main- 
tenance made  on  a  summons  in  chambers  {Re  Graham  (1870),  L.  E.  10  Eq. 
530) ;  or  by  having  a  fund  carried  to  his  account,  or  to  an  account  in  which  he 
was  included,  in  an  action  to  which  he  was  not  a  party  {Be  Bereda  v.  Be  Mancha, 
supra,  |jer  Hall,  V.-C,  at  p.  455);  but  this  was  questioned  by  Kay,  J.,  in 
Brown  v.  Collins,  supra,  at  p.  60.  An  infant  has  been  held  not  to  become  a 
ward  of  court  by  payment  into  court  by  executors  under  the  Legacy  Duty  Act, 
1796  (36  Geo.  3,  c.  52),  s.  32  (now  replaced  by  the  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  s.  42),  of  a  legacy  bequeathed  to  him  {Re  Hillary  (1865),  2  Drew. 
&  Sm.  461) ;  nor  by  payment  into  court  under  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  of  the  purchase-money  of  his  land  taken  by  a 
railway  company  {Re  Wilts,  Somerset  and  Weymouth  Rail.  Co.,  Ex  parte  Breiver 
(1865),  2  Drew.  &  Sm.  552) ;  nor  by  an  application  to  the  court  under  the  Infant 
Settlements  Act,  1855  (18  &  19  Vict.  c.  43),  to  sanction  a  settlement  on  his 
marriage  {Re  Balton  (1856),  6  De  G.  M.  &  G.  201,  per  Lord  Cranwoeth,  L.C., 
at  p.  204).  An  infant  alien  can  be  made  a  ward  of  court,  if  domiciled  and 
resident  in  this  country,  but  not  otherwise  {Broivn  v.  Collins,  supra). 

{d)  See  pp.  47,  125,  ante.  In  one  sense  all  British  subjects  who  are  infants 
are  wards  of  court,  because  they  are  subject  to  the  paternal  jurisdiction  which 
is  entrusted  to  the  court  {Broiun  v.  Collins,  supra,  per  Kay,  J.,  at  p.  60). 

(e)  Ex  parte  Whitfield  (1742),  2  Atk.  315;  Clayton  v.  Clarke  (1861),  7  Jur. 
(n.  s.)  562,  563,  C.  A.  The  jurisdiction  continues  although  the  infant  becomes 
of  unsound  mind  {Vane\.  Vane  (1876),  2  Ch.  D.  124;  Re  Edwards  (1879),  10 
Ch.  D.  605,  C.  A.). 
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may,  if  it  thinks  fit,  either  in  its  final  decree,  or  by  a  previous  or  Sect.  5, 

subsequent  order,  direct  proper  proceedings  to  be  taken  for  making  Wards  of 

the  children  of  the  parents  whose  marriage  is  the  subject  of  the  Court, 
proceeding,  wards  of  court  (/). 

332.  The  court  will  not  allow  one  of  its  wards  to  be  removed  Residence, 
out  of  its  jurisdiction  ((r/),even  by  the  father  (/i),  unless  satisfied  that 

the  removal  is  for  the  benefit  of  the  ward  (i) ,  and  will  order  a  ward 
who  has  been  removed  without  leave  to  be  brought  back  (k).  The 
removal  of  a  ward  of  court,  without  the  leave  of  the  court,  either  out 
of  the  country,  or  out  of  the  proper  custody,  is  a  contempt  of 
court  (l).  Any  person  who  can  give  information  respecting  it  will 
be  examined  (m) ;  and  a  solicitor,  who  has  any  knowledge  on  the 
subject,  cannot  withhold  it  from  the  court  on  the  ground  of 
privilege  (n).  The  restoration  of  the  ward  can  be  enforced  by 
habeas  corjms  (o)  or  by  an  order  of  attachment,  or  committal,  or 
by  the  intervention  of  an  officer  of  the  court  ( p). 

333.  The  education  of  a  ward  of  court  is  under  the  control  of  Education, 
the  court,  and  a  guardian  should  take  the  directions  of  the  court 

in  reference  to  it  (q).    The  court  will  decide  in  what  religion  a 


(/)  Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),  s.  35;  Matrimonial 
Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  4.  But  an  order  of  the  Probate, 
Divorce,  and  Admiralty  Division  under  those  provisions  with  respect  to  the 
custody,  maintenance,  or  education  of  the  children  does  not  make  them  wards 
of  court  {Hyde  v.  Hyde  (1888),  13  P.  D.  166,  C.  A.^jer  Cotton,  L.J.,  at  p.  174) ; 
and  see  also  title  Husband  and  Wife,  Vol.  XVI.,  p.  577. 

(g)  Foster  v.  Benny  (1677),  2  Cas.  in  Ch.  237 ;  Mountstuart  v.  Mountstuart 
(1801),  6  Ves.  363  ;  He  Manneville  v.  He  Manneville  (1804),  10  Ves.  52,  'per  Lord 
Eldon,  L.C,  at  p.  56;  Campbell  v.  Machay  (1837),  2  My.  &  Cr.  31 ;  Re  Thomas 
(1853),  22  L.  J.  (cH.)  1075;  HochfordY.  Hachnan  (1854),  Kay,  308;  Hawsony. 
Jay  (1854),  3  De  G.  M.  &  Gr.  764,  C.  A. ;  Hope  v.  ZTope  (1854),  4  De  G.  M.  &  G. 
328. 

[h)  He  Manneville  v.  He  Manneville,  supra. 

{%)  Lethem  v.  Hall  (1834),  7  Sim.  141 ;  Camphell  v.  Maclmy,  supra;  Wyndham 
V.  Ennismore  {Lord)  (1837),  1  Keen,  467;  Clogstoun  v.  Walcott  (1845),  9  Jui\ 
649 ;  Harrison  v.  Goodall  (1852),  cited  in  Bochford  v.  Hackman,  supra,  at 
p.  310,  n. ;  Re  Thomas,  supra;  Haiuson  v.  Jay,  supra,  per  Lord  Ceanworth, 
L.C,  at  p.  771;  Hart  v.  Trile  (1854),  19  Beav.  149,  153;  Re  Medley,  a  Minor 
(1871),  6  I.  E.  Eq.  339  ;  Re  Callaghan,  Elliott  v.  Lamhert  (1884),  28  Ch.  D. 
186,  C.  A.  Where  permission  is  given  to  infants  to  go  on  a  visit  abroad, 
security  or  an  undertaking  is  generally  required  for  their  return  to  this 
country  within  a  limited  time,  and  sometimes  also  for  theii'  not  marrying 
without  the  leave  of  the  court  {Jefrys  v.  Vantesioarstiuarth  (1740),  Barn,  (cH.) 
141,  144;  Bigqs  v.  Terry  (1836),  1  My.  &  Cr.  675;  Talhot  v.  Shreiushury  {Earl), 
Hoyle  V.  Wright  (1840),  4  My.  &  Cr.  672,  677). 

{k)  Foster  v.  Henny,  supra  ;  Hope  v.  Hope,  supra. 

{I)  Hockly  Y.  LuMn  {1162),  1  Dick.  353  ;  Wellesley's  {  Jong)  Case  (1831),  2  Euss. 
&  M.  639;  Harrison  v.  Goodall,  supra.  See  also  title  Contempt  of  Couet, 
Attachment  and  Committal,  Vol.  VII.,  p.  292. 

(m)  Rosenberg  v.  Lindo  (1883),  48  L.  T.  478. 

{n)  Ramshotham  v.  Senior  (1869),  L.  E.  8  Eq.  575  ;  Burton  v.  Darnley  {Earl) 
(1869),  cited  in  Ramshotham  v.  Senior,  supra,  at  p.  576,  n. 
(o)  Bond  V.  Roberts  (1843),  13  Sim.  400. 
{p)  G.  V.  L.,  [1891]  3  Ch.  126. 

{q)  Creuze  v.  Hunter  (1790),  2  Cox,  Eq.  Cas.  242  ;  Campbell  v.  Mackay,. 
supra,  at  p.  38 ;   Wyndham  v.  Ennismore  {Lord),  supra  ;  Re  Fynn  (1848),. 
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Sect.  5. 

Wards  of 
Court. 

Marriage. 


ward  of  court  ought,  in  all  the  circumstances  of  the  case,  to  be 
brought  up  (r). 

334.  A  ward  of  court  cannot  marry  without  the  consent  of  the 
court  (s) ;  and  marriage,  or  connivance  at  marriage,  with  a  ward  of 
court,  without  such  consent,  is  a  contempt  of  court,  and  will  be 
severely  punished  (t).  The  ward  himself  may  be  committed  to 
prison  for  marrying  without  such  consent  (u).  The  fact  of  the 
marriage  being  actually  invalid  makes  no  difference  in  the  con- 
tempt (a)  ;  and,  if  it  is  invalid,  the  court  will,  in  its  discretion,  either 
direct  steps  to  be  taken  to  have  it  formally  declared  void,  or  will 
order  a  marriage  to  be  validly  solemnised  (6).  Where  the  consent 
of  the  court  is  not  given  to  a  contemplated  marriage  of  a  ward  of 
court,  an  injunction  will  be  granted  to  restrain  it,  both  against  the 
other  intended  party  (c)  and  the  parent  of  such  party  0),  and 
against  a  guardian  who  is  permitting  the  marriage  (e) ;  and  the 
other  party  will  be  restrained  from  communicating  with  the  ward, 
either  personally,  or  by  letter  (/). 

Where  a  ward  of  court  is  about  to  be  married,  the  court  will  insist 
upon  a  proper  settlement  being  made  of  his  or  her  fortune  so  far 
as  the  other  party  can  make  such  a  settlement  {g),  but  cannot  compel 


2  De  G.  &  Sm.  457 ;  Kay  v.  Johnston  (1856),  21  Beav.  536 ;  Be  Medley,  a  Minor 
(1871),  6  1.  E.  Eq.  339. 

(r)  Talbot  v.  Shrewsbury  [Earl),  Doyle  v.  Wright  (1840),  4  My.  &  Cr.  672;  Re 
Lyons  {an  Infant)  (1869),  22  L.  T.  770.  The  court  will  restrain  by  injunction 
an  attempt  to  make  the  ward  change  his  religion  [Iredell  v.  Iredell  (1885),  1 
T.  L.  R.  260). 

[s)  Eyre  v.  Shaftshury  (Countess)  (1723),  2  P.  Wms.  103,  112;  Jefrys  v. 
Vanteswarstivarth  (1740),  Barn.  (CH.)  141,  144  ;  Tombes  v.  Elers  (1747),  1  Dick. 
88.  The  consent  of  the  father  is  not  sufficient  [Gordon  {Lord  W.)  v.  Irwin 
[Viscountess)  (1781),  4  Bro.  Pari.  Cas.  355;  Wellesley  v.  Beaufort  [Dukey{1821), 

2  Euss.  1,  per  Lord  Eldon,  L.C,  at  p.  29). 

{t)  Eyrey.  Shaftsbury  [Countess),  supra,  at  pp.  110,  112  ;  Herbert's  Case  (1731), 

3  P.  Wms.  116;  More  v.  More  (1741),  2  Atk.  157  ;  Harford  v.  Morris  (1776),  2 
Hag.  Con.  423  ;  Stevens  v.  Savage  (1790),  1  Ves.  154  ;  Priestley  v.  Lamb  (1801),  6 
Ves.  421  ;  Salles  v.  Savignon  (1801),  6  Ves.  572  ;  Millet  v.  Bowse  (1802),  7  Ves. 
419  ;  Bathurst  v.  Murray  (1802),  8  Ves.  74;  Wade  v.  Broughton  (1814),  3  Ves.  & 
B.  172;  Richardson  v.  Merrifield  (1850),  4  De  Gr.  &  Sm.  161 ;  Be  Sampson  and 
Wall,  Infants  (1884),  25  Ch.  D.  482,  C.  A. ;  Be  H.'s  Settlement,  H.  v.  H,  [1909] 

2  Ch.  260.  See  title  Contempt  of  Couet,  Attachment  and  Committal, 
Vol.  VIL,  p.  292. 

[u)  Be  Leigh,  Leigh  v.  Leigh  (1888),  40  Ch.  D.  290,  C.  A.,  per  Cotton,  L.  J.,  at 
p.  294  ;  Be  H.'s  Settlement,  H.  v.  H.,  supra. 

[a)  The  endeavour  to  marry  is  a  contempt  [WarterY.  Yorke  (1815),  19  Ves.  451, 
per  Lord  Eldon,  L.C,  at  p.  453). 

[b)  WarterY.  Yorke,  supra,  at  p.  454;  Kent  y.  Burgess  (1840),  11  Sim.  361, 
363  ;  Be  Murray,  a  Minor  (1842),  3  Dr.  &  War.  83,  84. 

[c)  Baymond's  [Lord)  Case  (1734),  Cas.  temp.  Talb.  58  ;  Smith  v.  Smith  (1746), 

3  Atk.  304  ;  Pearce  v.  Crutchfield  (1807),  14  Ves.  206. 

[d)  Baymond's  [Lord)  Case,  supra,  at  p.  60. 

[e)  Ooodall  v.  Harris  (1729),  2  P.  Wms.  561 ;  Shiphrook  [Lord)  v.  Hinchinhrook 
[Lord)  (1778),  2  Dick.  547,  548. 

(/)  Smith  V.  Smith,  supra  ;  Beard  v.  Travers  (1749),  1  Ves.  Sen.  313  ;  Ship- 
hrook [Lord)  y.  Hinchinbrook  [Lord),  supra;  Pearce  v.  Crutchfield,  supra;  Scott 
Y.  Padwick  (1888),  4  T.  L.  E.  569. 

[g)  Stackpole  v.  Beaumont  (1796),  3  Ves.  88,  98  ;  Millet  v.  Boivse,  supra  ; 
Ball  V.  Coutts  (1812),  1  Ves.  &  B.  292,  per  Lord  Eldon,  L.C,  at  p.  300 ; 
Be  Donne  (1825),  2  Mol.  490;  Wade  v.  Ilopkinson  (1855),  19  Beav.  613.  The 
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the  ward  to  execute  a  settlement  (h).    In  the  case  of  a  female  ward     Sect.  5. 
the  court  will  so  far  as  possible  exclude  the  intended  husband  from    Wards  of 
an  interest  in  her  property  or  will  limit  his  interest  in  it  {i).  Court. 

The  court  has  no  jurisdiction  over  a  ward  after  he  or  she  has 
attained  full  age,  and  cannot  interfere  with  the  marriage  of  a  former 
ward,  or  compel  a  settlement  of  his  or  her  property,  unless  the 
marriage  involves  a  contempt  of  court  (k). 

335.  The  sanction  of  the  Chancery  Division  of  the  High  Legal  pro- 
Court  of  Justice  is  required  for  the  institution  of  legal  proceed- 
ings  on  behalf  of  an  infant  whose  property  is  already  the  subject  ^^rds  of 
of  pending  proceedings,  or  who  is  otherwise  a  ward  of  court,  court, 
and  will  only  be  given  if  the  court  is  satisfied  that  the  proceedings 
will  be  for  his  benefit  (I). 

court  will  refuse  to  give  any  directions  for  payment  of  the  dividends  on  tlie 
wife's  property  until  a  settlement  has  been  executed  {Cator  v.  Mason  (1854),  2 
W.  E.  667).  In  the  case  of  the  wife's  property  the  court  will  generally  insist 
upon  provision  being  made  for  children  of  a  future  marriage  {Wells  v.  Price 
(1800),  5  Yes.  398  ;  Halsey  v.  Halsey  (1804),  9  Yes.  471 ;  Long  v.  Long  (1824),  2 
Sim.  &  St.  119;  Budge  v.  Winnall  (1848),  il  Beav.  98)  by  giving  the  wife  a 
power  of  appointing  part  of  the  settled  fund  to  such  children  (i?a^/uw's^  v. 
Murray  (1802),  8  Yes.  74;  Birhett  v.  HiUert  (1834),  3  My.  &  K.  227),  and  will 
also  give  her  power  to  make  provision  for  a  future  husband  {Winch  v.  James 
(1798),  4  Yes.  386).  The  costs  of  the  settlement  of  the  wife's  property  will  not 
be  paid  out  of  her  property  {De  Stacpoole  v.  Be  Stacpoole,  Be  Stacpoole  v. 
Stapleton,  Be  Be  Stacpoole,  Be  Stacpoole  v.  Seymour  (1887),  37  Ch.  D.  139). 

{h)  Martin  v.  Foster  (1855),  7  De  M.  &GI.  98,  0.  A. ;  Re  Sampson  and  Wall, 
Infants  (1884),  25  Oh.  D.  482,  498,  499,  G.  A. ;  Biickmaster  v.  Buckmaster  (1887), 
35  Ch.  D.  21,  0.  A.,  affirmed  sub  nom.  Seaton  v.  Seaton  (1888),  13  App.  Gas.  61 ; 
Be  Leigh,  Leigh  v.  Leigh  (1888),  4  Gh.  D.  290,  G.  A. 

{{)  Martin  v.  Foster,  supra.  Where  the  marriage  takes  place  without  the 
consent  of  the  court  the  husband  will  be  excluded  altogether  {Chassaing  v. 
Parsonage  (1799),  5  Yes.  15  ;  Millet  v.  Rowse  (1802),  7  Yes.  419;  Kent  v.  Burgess, 
Winkivorth  v.  Burgess  (1841),  11  Sim.  361,  378;  Re  Murray,  a  Minor  (1842),  3 
Dr.  &  War.  83,  per  Sugden,  E.G.,  at  p.  86;  Blair  v.  Cuthbertson  (1849),  13  Jur. 
442  ;  Wade  v.  Hopkinson  (1855),  19  Beav.  613,  per  Eomilly,  M.E.,  at  p.  619) ; 
but  seeing  Sampson  and  Wall,  Infants,  supra.  A  male  ward  cannot  be  com- 
pelled to  execute  a  settlement  excluding  a  wife,  whom  he  has  married  without 
the  consent  of  the  court,  from  all  interest  in  his  property  {Re  Murray,  a  Minor, 
supra). 

{k)  Ball  v.  Coutts  (1812),  1  Yes.  &  B.  292;  Long  v.  Long,  sujwa  ;  Money  v. 
Money  (1855),  3  Drew.  256;  Longbottom  v.  Pearce  (1858),  cited  in  Biddies  v. 
Jackson  (1859),  3  De  G.  &  J.  544,  545,  n.,  G.  A.;  White  v.  //erm/^  (1869),  4 
Oh.  App.  345;  Sams  v.  Cronin,  Ex  parte  Reed  (1873),  29  L.  T.  885  ;  Sumner  v. 
Kingscote  (1885),  1  T.  L.  E.  351 ;  Bolton  v.  Bolton,  [1891]  3  Gh.  270,  G.  A.  The 
court  cannot  interfere  with  the  marriage  of  an  infant  who  is  not  a  ward  of 
court  or  compel  a  settlement  of  his  property  {Re  Potter  (1869),  L.  E.  7  Eq.  484). 

Q)  Harrison  v.  Richards  (1866),  1  Gh.  App.  473.^ 
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Part  IX. — Employment  of  Children  and 
Young  Persons  (m). 

Sect.  1. — General  Statutory  Restrictions  and  Local  Bye-laivs. 

336.  Any  local  authority  may  make  bye-laws  regulating  the 
age  below  which,  the  hours  between  which,  and  the  number  of 
daily  and  weekly  hours  beyond  which,  the  employment  (o)  of 
children  [p)  is  illegal,  or  prohibiting  or  permitting  subject  to  con- 
ditions, the  employment  of  children  in  any  specified  occupation  (g). 

Any  local  authority  may  similarly,  by  bye-laws,  regulate  street 
trading  (?•)  by  persons  under  the  age  of  sixteen,  prohibiting  such 
trading  except  subject  to  specified  conditions  as  to  age,  sex,  or 
otherwise,  or  subject  to  the  holding  of  a  licence  granted  by  the 
local  authority  (s). 

337.  The  employment  of  children  {t)  between  the  hours  of 
9  p.m.  and  6  a.m.  is  illegal  generally,  but  a  local  authority  may  by 
bye-laws  vary  these  hours  either  generally  or  for  any  specified 
occupation  {u). 

A  child  may  not  be  employed  (1)  if  under  eleven  years  of 
age  in  street  trading  (a);  (2)  if  a  ''half  timer"  in  a  factory 


(m)  As  to  employment  in  agricultural  gangs,  see  title  Agriculture,  Yol.  I., 
p.  276. 

[n)  The  expression  local  authority  "  includes  the  mayor,  aldermen,  and 
commons  in  council  of  the  City  of  London,  municipal  borough  councils,  urban 
district  councils,  and  county  councils  (Employment  of  Children  Act.  1903 
(3  Edw.  7,  c.  45),  s.  13).  As  to  local  authorities  generally,  see  title  Local 
Government. 

(o)  See  title  Factories  and  Shops,  Vol.  XIV.,  p.  487,  note  {h). 

{p)  I.e.,  persons  under  the  age  of  fourteen  years  (Employment  of  Children 
Act,  1903  (3  Edw.  7,  c.  45),  s.  13  ;  and  compare  p.  44,  ante). 

{q)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  1.  Bye-laws  made 
under  this  Act  require  confirmation  by  the  Secretary  of  State.  Objections  to 
them  will  be  considered  by  the  Secretary  of  State,  and  a  local  inquiry  may  be 
ordered  to  consider  the  bye-law  or  any  objections.  Bye-laws  may  be  made  to 
apply  either  to  the  whole  of  the  area  of  the  local  authority  or  to  any  specified 
part.  Those  made  by  a  county  council  are  not  effective  within  any  borough  or 
urban  district  the  council  of  which  is  constituted  a  local  authority  under  this 
Act  [ibid.,  s.  4).  Bye-laws  made  under  this  Act  do  not  apply  to  any  child  above 
twelve  employed  in  pursuance  of  the  Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  the  Metalliferous  Mines  Eegulation  Act,  1872  (35  &  36  Vict.  c.  77),  or 
the  Coal  Mines  Regulation  Act,  1887  (50  &  51  Vict.  c.  58),  so  far  as  regards 
that  employment  (Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  9) ; 
see  also  p.  154,  i-iont. 

if)  "Street  trading"  includes  the  hawking  of  newspapers,  matches,  flowers, 
and  other  articles,  playing,  singing,  or  performing  for  profit,  shoeblacking,  and. 
any  other  like  occupation  carried  on  in  streets  or  public  places  (Employment 
of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  13) ;  and  see  note  (a),  infra. 

(s)  IMd.,  s.  2. 

\t)  See  note  ( j>),  sii^ira. 

{ii)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  3  (1)  ;  and  see 
title  Factories  and  Sjioi'S,  Vol.  XIV.,  pp.  496,  497. 

(a)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  3  (2);  and  see 
note  (r),  supra. 
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or  workshop  (h),  in  any  other  occupation  (c) ;  (3)  to  lift,  carry,  or 
move  anything  so  heavy  as  to  be  likely  to  cause  him  injury  (d) ; 
or  (4)  in  any  occupation  likely  to  be  injurious  to  his  life, 
limb,  health  or  education,  regard  being  had  to  his  physical 
condition  (e). 

338.  If  contravention  of  the  foregoing  provisions  or  any  bye- 
laws  before  mentioned  takes  place  in  the  case  of  an  employer  (/), 
or  his  agent  or  workman  (g),  as  regards  a  child  under  sixteen  years 
of  age,  the  offender  may  be  summarily  convicted  and  punished. 
Similarly  parents  or  guardians  (/i),  conducing  to  the  contravention 
by  wilful  default  or  habitual  neglect  to  exercise  due  care,  are  liable 
to  punishment  on  summary  conviction  (i).  Offenders  who  are 
under  the  age  of  sixteen  may  be  fined  on  summary  conviction, 
and  in  case  of  a  second  or  subsequent  offence  may,  if  under  the 
age  of  fourteen,  be  sent  to  an  industrial  school  (/v),  or  taken  out 
of  the  charge  or  control  of  the  person  actually  in  charge  or  control, 
and  committed  to  the  charge  of  some  fit  person  willing  to  undertake 
the  duty  till  the  child  reaches  the  age  of  sixteen  (Z). 

In  the  case  of  summary  proceedings  for  such  offences  and  fines, 
the  information  must  be  laid  within  three  months  after  the  com- 
mission of  the  offence 

The  officer  of  the  local  authority  may  for  the  purpose  of  enforcing 
the  foregoing  provisions  enter  any  place  of  employment  under  the 
authority  of  a  justice  of  the  peace,  and  examine  the  place  and  any 
person  therein  with  respect  to  a  child's  employment  (u). 

339.  The  foregoing  provisions  and  all  bye-law^s  before  mentioned  Saving  for 
do  not  apply  to  the  exercise  of  manual  labour  by  any  child  under  schQols^etc. 
order  of  detention  in  a  certified  industrial  or  reformatory  school,  or 

by  any  child  while  receiving  instruction  in  manual  labour  in  any 
school  (o). 


Time  for 
bringing 
proceedings. 

Power  of 
entry. 


(b)  A  child  under  twelve  may  not  be  employed  in  a  factory  or  workshop ;  see 
title  Factories  and  Shops,  Vol.  XIV.,  pp.  487,  497. 

(c)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  4o),  s.  3  (3). 
{d)  Ibid.,  s.  3  (4);  see  ibid.,  s.  3  (6). 

(c)  Ibid.,  s.  3  (5).  A  medical  certificate  sent  by  the  local  authority  to  an 
employer  as  to  the  fitness  of  a  child  for  a  specified  employment  is  admissible  as 
evidence  in  subsequent  proceedings  {ibid.,  s.  3  (6) ). 

(/)  Ibid.,  ss.  5  (1),  6  (3),  (4).  See  Robinson  v.  Bill  (1910),  26  T.  L.  E.  17, 
as  to  liability  of  employer  for  act  of  servant  employing  child. 

{g)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  6  (1). 

(h)  The  expression  "  guardian  "  includes  any  person  who  is  liable  to  maintain 
or  has  the  actual  custody  of  the  child  {ihid.,  s.  13). 

{i)  Ibid.,  s.  5  (2).  A  parent  may  be  convicted  and  punished  if  party  to  a 
forged  or  false  certificate  or  for  making  a  false  representation  as  to  the  age  of  the 
child  {iUd.,  s.  6  (2) ). 

[k)  Ibid.,  s.  5  (3).  As  to  industrial  schools,  see  title  Education,  Vol.  XII., 
pp.  70  et  seq. 

(Z)_  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  5  (4).  See  Pre- 
vention of  Cruelty  to  Children  Act,  1904  (4  Edw.  7,  c.  15),  repealing  Prevention 
of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c.  41). 

(m)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  7.  As  to  pro- 
cedure in  courts  of  summary  jurisdiction,  see  title  Magistrates. 

{n)  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  8. 

(o)  Ibid.,  s.  10. 
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entertain- 
ments. 


Sect.  2. — In  Factories  and  Workshops  {'p). 

340.  There  is  no  difference  between  an  adult  workman  and 
an  infant  workman  so  far  as  regards  the  doctrine  of  common 
employment  (g). 

The  periods  during  which  young  persons  and  children  (r)  may  be 
employed  in  textile  {s)  and  non-textile  {t)  factories  and  workshops, 
and  in  print  works  and  bleaching  and  dyeing  works  {a),  are'restricted 
by  statute  (5). 

Sect.  3. — In  Public  Entertainments. 

341.  An  offence  punishable  on  summary  conviction  (c)  is  com- 
mitted by  any  person  who  (1)  causes  or  procures  a  boy  under  fourteen 
or  a  girl  under  sixteen,  or  who,  having  the  custody,  charge,  or  care  of 
any  such  child,  allows  the  child  to  be  in  any  street  or  in  any  premises 
licensed  for  the  sale  of  intoxicating  liquor,  other  than  premises 
licensed  for  public  entertainments  {d),  for  the  purpose  of  singings 
playing  or  performing,  or  being  exhibited  for  profit,  or  offering 
anything  for  sale  between  9  p.m.  and  6  a.m.  (e),  or  (2)  causes  or 
procures  a  child  under  eleven,  or  who,  having  the  custody,  charge, 
or  care  of  any  such  child,  allows  the  child  to  be  at  any  time  in  any 
street,  or  in  any  premises  licensed  for  the  sale  of  intoxicating 
liquor,  or  for  public  entertainments,  or  in  any  circus  or  other  place 
of  public  amusement  to  which  the  public  are  admitted  by  payment, 
for  the  purpose  of  singing,  playing,  or  performing,  or  being 
exhibited  for  profit,  or  offering  anything  for  sale  (/). 

The  restrictions  stated  above  are  not  applicable  in  the  case  of 
any  occasional  sale  or  entertainment,  the  net  proceeds  of  which  are 
wholly  applied  for  the  benefit  of  any  school  or  charitable  object,  if 
(1)  the  sale  or  entertainment  takes  place  elsewhere  than  in  premises 
licensed  for  the  sale  of  intoxicating  liquor  but  not  licensed  for 

(p)  The  sections  of  the  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22), 
and  of  the  other  factory  Acts  which  relate  to  the  employment  of  children  and 
young  persons,  are  fully  dealt  with  under  the  title  Factories  and  Shops, 
Vol.  XIV.,  pn.  433  et  seq. 

{q)  Cribb  y.  Kynoch,  Ltd.,  [1907]  2  K.  B.  548 ;  Young  v.  Hoffmann  Manu- 
faduriwj  Co.,  Ltd.,  [1907]  2  K.  B.  646,  C.  A.  See,  further,  title  Master  and 
Servant. 

(r)  See  title  Factories  and  Shots,  Vol.  XIV.,  p.  445. 
(s)  See  ibid.,  p.  436. 
{t)  See  ibid.,  p.  437. 
(a)  See  ibid.,  p.  438. 

{b)  See  ibid.,  pp.  490  et  seq.  As  to  provisions  relating  to  employment  inside 
and  outside  a  factory  on  the  same  day,  see  ibid.,  pp.  494,  495,  509;  Sunday 
employment,  meal  times,  and  holidays,  ibid.,  pp.  490  et  seq. ;  dangerous  and 
unhealthy  industries,  ibid.,  pp.  476  et  seq.  ;  education  of  infant  employees,  title 
Education,  Vol.  XII.,  pp.  54,  67 — 70. 

(c)  As  to  courts  of  summary  jurisdiction  generally,  see  title  Magistrates. 

{d)  As  to  places  of  public  entertainment,  see  title  Theatres  and  Other 
Places  op  Entertainment. 

(e)  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw.  7,  c.  15),  s.  2  (b), 
A  local  authority  (for  meaning  of  expression,  see  ibid.,  s.  29,  and  note  {n), 
p.  150,  mite)  may,  by  bye-law,  extend  or  restrict  the  hours  mentioned  in 
s.  2  (b)  {ibid.,  s.  2  (ii.)). 

(/)  Ibid.,  s.  2  (c). 
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ments. 


public  entertainments,  or  (2)  if  in  the  case  of  a  sale  or  entertain-     Sect.  3. 
ment  held  in  such  premises  a  special  exemption  in  writing  is    In  Public 
granted  by  two  justices  of  the  peace  (^).  Entertain- 

342.  A  petty  sessional  court  (li)  may,  if  satisfied  of  the  fitness  of 
the  child  for  the  purpose,  and  that  proper  provision  has  been  made  Licence, 
for  its  health  and  kind  treatment,  grant  a  licence  for  a  child 
ten  years  of  age  to  take  part  in  entertainments  in  premises  licensed 
for  public  entertainments,  or  in  any  circus  or  other  place  of  public 
amusement  (i). 


Sect.  4. — In  Dangerous  Performances. 

343.  Any  person  causing  a  male  child  under  the  age  of  sixteen 
and  a  female  child  under  the  age  of  eighteen  to  take  part  in  any 
public  exhibition  or  performance,  dangerous  in  the  opinion  of  a 
court  of  summary  jurisdiction  (k)  to  the  life  or  limbs  of  the  child, 
and  the  parent  or  guardian,  or  person  having  the  custody  of  the 
child,  who  aids  and  abets  the  same,  may  be  summarily  convicted 
and  fined  (I). 

Except  where  an  accident  causing  bodily  harm  occurs,  no 
prosecution  may  be  instituted  without  the  consent  in  writing  of 
the  chief  officer  (a)  of  the  police  area  in  which  the  offence  is 
committed  (b). 

If  the  court  trying  the  case  considers  that  the  age  of  the  child  is 
that  alleged  by  the  informant,  the  burden  of  proof  that  the  child  is 
not  of  that  age  is  on  the  party  charged  with  the  offence  (c). 

344.  An  offence  punishable  on  summary  conviction  is  com- 
mitted by  any  person  who  causes  or  procures  any  child  under  the 
age  of  sixteen,  or  who,  having  the  custody,  charge,  or  care  of  any 
such  child,  allows  the  child  to  be  in  any  place  for  the  purpose  of 
being  trained  as  an  acrobat,  contortionist,  or  circus  performer,  or 

{g)  Prevention  of  Cruelty  to  Children  Act,  190i  (4  Edw.  7,  c.  15),  s.  2  (i.). 
As  to  arrest  of  offenders  without  warrant,  see  title  Criminal  Law  and 
Procedure,  Vol.  IX.,  pp.  303,  304,  note  (/). 

(h)  As  to  which,  see  title  Magistrates. 

{i)  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw.  7,  c.  15), 
s.  3  (1).  Inspectors  and  officers  charged  with  the  execution  of  the  Employ- 
ment of  Children  Act,  1903  (3  Edw.  7,  c.  45)  (see  p.  150,  ante),  are  also  charged 
with  the  duty  of  seeing  that  the  restrictions  and  conditions  of  any  such  licence 
are  properly  complied  with.  Eor  this  purpose  they  are  given  certain  rights 
of  entry  into  and  inspection  of  places  of  public  entertainment  (Prevention  of 
Cruelty  to  Children  Act,  1904  (4  Edw.  7,  c.  15),  s.  3  (2)).  As  to  application  for 
licences,  see  ibid.,  s.  3  (3),  and  as  to  sending  licences  to  local  authority  see  ibid., 
s.  3  (4).  Nothing  in  ss.  2,  3,  ihid.,  affects  the  provisions  of  the  Elementary 
Education  Act,  1876  (39  &  40  Yict.  c.  79);  Prevention  of  Cruelty  to  Children 
Act,  1904  (4  Edw.  7,  c.  15),  s.  3  (5).  See  further,  as  to  the  Elementary  Education 
Act,  1876  (39  &  40  Yict.  c.  79),  title  Education,  Vol.  XII.,  pp.  6  et  seq. 

{k)  As  to  courts  of  summary  jurisdiction  generally,  see  title  Magistrates. 

(0  Children's  Dangerous  Performances  Act,  1879  (42  &  43  Vict.  c.  34),  s.  3  ; 
Dangerous  Performances  Act,  1897  (60  &  61  Yict.  c.  52),  s.  1.  As  to  proceedings 
on  indictment,  see  title  Criminal  Law  and  Procedure,  Yol.  IX.,  p.  626. 
See  also  title  Theatres  and  Other  Places  of  Amusement. 

(a)  As  to  meaning  of  "  chief  officer,"  see  Dangerous  Performances  Act,  1897 
(60  &  61  Yict.  c.  52),  s.  2  (2). 

(6)  Ibid.,  s.  2  (1). 

(r)  Children's  Dangerous  Performances  Act,  1879  (42  &  43  Yict.  c.  34),  s.  4. 


Dangerous 
public  exhibi- 
tion or 
performance. 


Eestriction  on 
prosecutions. 


Proof  of  age 
of  child. 


Training  for 
acrobatic 
performances 
etc. 
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of  being  trained  for  any  exhibition  or  performance  which  is  in  its 
nature  dangerous  (d).  A  petty  sessional  court  may,  if  satisfied  of 
the  fitness  of  the  child  for  the  purpose,  and  that  proper  provision 
has  been  made  for  its  health  and  kind  treatment,  grant  a  licence 
for  a  child  exceeding  ten  years  of  age  to  be  trained  for  the  per- 
formances stated  above  (e). 


Sect.  5. — In  Mines, 


Underground 
employment 
of  boys  under 
thirteen  or 
girls  is  illegal. 

Employment 
underground 
of  boys 
between 
thirteen  and 
sixteen. 


Period  of 
employment. 

Length  of 
week. 

Employment 
above  ground 
of  boys  and 
girls  under 
twelve  and 
under 
thirteen. 


Sub-Sect.  1. — Coal  Mines. 

345.  The  employment  underground  of  boys  (/)  under  thirteen 
years  of  age,  and  of  girls  (/)  and  women  (/)  of  any  age,  in  any  mine 
of  coal,  stratified  ironstone,  shale,  or  fireclay  (p)  is  illegal  (h), 

346.  Boys  between  thirteen  and  sixteen  (i)  years  of  age  may 
not  be  employed  in  any  such  mine  underground  for  more  than 
fifty-four  hours  a  week,  or  eight  (k)  hours  a  day.  Between  each 
period  of  employment  not  less  than  twelve  hours  must  elapse, 
except  in  the  case  of  employment  on  Saturday  following  employ- 
ment on  Friday,  Avhen  the  interval  must  be  not  less  than  eight 
hours  (I). 

The  period  of  employment  begins  at  the  time  of  leaving  the 
surface,  and  ends  at  the  time  of  returning  to  the  surface. 

The  period  of  a  week  runs  from  midnight  on  Saturday  night  to 
midnight  on  the  following  Saturday  night  (m). 

347.  The  employment  of  boys  and  girls  under  twelve  years  of 
age  above  ground  in  connection  with  such  a  mine  (n)  is  illegal  (o). 
Boys  and  girls  under  thirteen  years  of  age  may  not  be  employed 
above  ground  for  more  than  six  days  a  week,  or,  if  employed  for 
more  than  three  days  in  a  week,  for  more  than  six  hours  in  any 


{d)  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw.  7  c.  15),  s.  2(d). 

(e)  Ihid.y  s.  3  (1),  see  s.  2  (iii.) ;  and  see  note  (i),  p.  153,  ante.  As  to  courts 
of  petty  sessions,  see  title  Magisteates. 

(/)  Under  the  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Yict.  c.  58),  s.  75, 
a  "boy"  is  a  male  under  sixteen,  a  "girl"  a  female  under  sixteen,  and  a 
"  woman  "  a  female  of  sixteen  and  upwards. 

{<j)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Yict.  c.  58),  s.  3  ;  and  see  title 
Mines,  Minerals,  and  Quareies. 

(A)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  4 ;  Mines  (Pro- 
hibition of  Child  Labour  Underground)  Act,  1900  (63  &  64  Vict.  c.  21),  s.  1 
(which  raised  the  age  of  boys  within  the  provision  from  twelve  to  thirteen.  See 
Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  9  (which  excluded 
children  under  twelve  employed  in  mines  from  the  operation  of  bye-laws  under 
that  Act;  see  p.  150,  ante). 

{i)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  ss.  5,  75 ;  Mines 
(Prohibition  of  Child  Labour  Underground)  Act,  1900  (63  &  64  Vict.  c.  21),  s.  1. 

{k)  Coal  Mines  Eegulation  Act,  1908  (8  Edw.  7  c.  57),  s.  1,  which  applies  to 
workmen  generally,  and  not  only  to  boys.  See  title  Mines,  Minerals,  and 
Quarries. 

(/)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  6  (1). 
{in)  Ibid.,  s.  6  (2),  (3) ;  and  generally  as  to  periods  of  time,  see  title  Time. 
[n)  See  note  {</),  supra. 


note 


(o)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  7  (1).  See 
ite  (/),  supra,  for  definition  of  "  boy,"  " 


girl,"  woman.' 
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one  day,  or,  in  any  other  case,  for  more  than  ten  hours  in  any  one 
day  (p). 

Boys  and  girls  of  or  above  the  age  of  thirteen  and  women  may 
not  be  so  employed  for  more  than  fifty-four  hours  a  week,  nor  more 
than  ten  hours  a  day  (q), 

348.  Provision  is  also  made  in  the  case  of  boys,  girls,  and 
women  employed  above  ground  for  cesser  of  employment  in  certain 
hours  and  days  (r),  for  intervals  between  the  termination  and  com- 
mencement of  employment  (s),  as  to  the  length  of  a  week  (^),  and 
for  intervals  for  meals  The  employment  of  boys,  girls,  and 
women  in  moving  railway  wagons  is  illegal  {v). 

349.  The  owner,  agent,  or  manager  of  every  mine  must  keep  Register, 
in  the  office  at  the  mine  a  register  of  the  name,  age,  residence, 

date  of  first  employment  of  all  boys  employed  below  ground,  and 
of  all  boys,  girls,  and  women  employed  above  ground,  in  or  in 
connection  with  the  mine.  It  must  be  open  to  the  inspection  of 
mine  and  school  inspectors  (a). 

After  request  by  the  principal  teacher  part  of  the  wages  earned  Deduction 
by  boys  or  girls  employed  in  or  in  connection  with  such  a  mine  Qf^^chiid^ln 
may  be  deducted  by  the  employer  for  the  payment  of  school  fees  of  for  school 
a  public  elementary  school  (5).  fees. 

350.  The  employment  of  women,  young  persons,  and  children 
in  pit  banks  or  places  above  ground  adjacent  to  the  shaft  of  a  mine 
where  the  terms  of  employment  do  not  come  under  the  Coal  Mines 
Eegulation  Act,  1887  (c),  or  the  Metalliferous  Mines  Kegulation  Act, 
1872  (d),  is  regulated  by  the  Factory  and  Workshop  Act,  1901  (e). 


Sect.  5. 
In  Mines. 

Boys  and 
girls  over 
tiiirteen. 


Employment 
in  pit  banks. 


(p)  Coal  Mines  Eegulations  Act,  1887,  (50  &  51  Vict.  c.  58),  s.  7  (2). 
{g)  Ibid.,  s.  7  (3). 

{r)  Ihid.,  s.  7  (4),  namely,  between  the  hours  of  9  p.m.  and  5  a.m.,  or  on 
Sunday,  or  after  2  p.m.  on  Saturday. 

(s)  Ihid.,  s.  7  (5),  namely,  an  interval  of  not  less  than  eight  hours  between 
the  termination  of  employment  on  Friday  and  the  commencement  of  employ- 
ment on  the  following  Saturday,  and  in  other  cases  of  not  less  than  twelve 
hours  between  the  termination  of  employment  on  one  day  and  the  commence- 
ment of  the  next  employment. 

{t)  Ihid.,  s.  7  (6). 

{u)  Ihid.,  s,  7  (7).  Continuous  employment  for  more  than  five  hours  without 
an  interval  of  half  an  hour  for  meals,  or  for  more  than  eight  hours  on  any  one 
day  without  an  interval  or  intervals  for  meals  amounting  to  not  less  than  one 
and  a  half  hours,  is  prohibited.  Compare  title  Factories  and  Shops,  Vol.  XIV., 
pp.  446,  490,  491. 

{v)  Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  7  (8). 

(a)  Ihid.,  ss.  8,  39. 

(6)  Ihid.,  s.  10.  The  request  must  be  made  in  writing  by  the  principal 
teacher  of  the  public  elementary  school  attended  by  the  boy  or  girl  to  the 
employer  for  payment  of  a  weekly  sum  to  be  sj^ecified  in  the  application,  not 
exceeding  twopence  per  week,  and  not  exceeding  one-twelfth  part  of  the  wages 
of  the  boy  or  girl.  See  also  Elementary  Education  Act,  1876  (39  &  40  Vict, 
c.  79),  s.  7,  and  title  Education,  Vol.  XII.,  p.  64. 

(c)  50  &  51  Vict.  c.  58. 

\d)  35  &  36  Vict.  c.  77. 

(e)  1  Edw.  7,  c.  22,  s.  149,  Sched.  VI.,  Part  II. ;  Coal  Mines  Eegulation  Act, 
1887  (50  &  51  Vict.  c.  58),  s.  83.  See,  generally,  title  Factoeies  axd  Shops, 
Vol.  XIV.,  pp.  433  et  seq. 
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employment. 

Length  of 
week. 
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connection 
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Sub-Sect.  2. — Metalliferous  Mines. 

351.  The  employment  underground  of  boys  under  thirteen  years 
of  age  (/),  and  of  girls  or  women  of  any  age,  in  mines  to  which  the 
Metalliferous  Mines  Kegulation  Act,  1872       applies,  is  illegal  (/i). 

352.  Boys  between  twelve  and  sixteen  (i)  years  of  age  may  not 
be  employed  underground  in  any  mine  to  which  the  Metalliferous 
Mines  Eegulation  Act,  1872  (j/),  applies  for  more  than  fifty-four 
hours  a  week,  or  ten  hours  a  day.  Between  each  period  of  employ- 
ment not  less  than  twelve  hours  must  elapse  except  in  the  case 
of  employment  on  Saturday  following  employment  on  Friday, 
when  the  interval  must  be  not  less  than  eight  hours.  In  the  case 
of  boys  and  young  male  persons  whose  employment  is  at  such  dis- 
tance from  their  ordinary  place  of  residence  that  they  do  not  return 
there  during  the  intervals  of  labour,  and  who  are  not  employed  for 
more  than  forty  hours  a  week,  the  interval  must  be  not  less  than 
eight  hours  (k). 

The  period  of  employment  begins  at  the  time  of  leaving  the 
surface  and  ends  at  the  time  of  returning  to  the  surface  (l). 

The  period  of  a  week  runs  from  midnight  on  Saturday  night  to 
midnight  on  the  following  Saturday  night  (/). 

353.  Machinery  used  for  transportmg  persons  up  and  down 
shafts,  along  inclined  planes  or  levels  of  any  mine  to  which  the 
Metalliferous  Mines  Eegulation  Act,  1872  (j),  applies,  must  be  in  the 
charge  of  a  male  of  at  least  eighteen  years  of  age ;  and  where  the 
machinery  is  worked  by  an  animal,  the  driver  must  be  at  least  twelve 
years  of  age  (m). 

354.  The  owner  or  agent  of  every  mine  to  which  the  Metalli- 
ferous Mines  Regulation  Act,  1872 (j),  applies,  must  keep  in  the  office 
a  register  of  the  name,  age,  residence,  and  date  of  first  employment 
of  all  boys  under  sixteen  employed  in  the  mine  below  ground,  and 
of  all  women,  young  persons  and  children  employed  above  ground 
in  connection  with  the  mine ;  and  the  register  must  be  open  to  the 
inspection  of  mine  inspectors  (??). 

(/)  Mines  (Prohibition  of  Child  Labour  Underground)  Act,  1900  (63  &  64 
Yict.  c.  21),  s.  1. 

(g)  35  &  36  Yict.  c.  77.  The  Act  applies  to  all  mines  other  than  those  to 
which  the  Coal  Mines  Eegulation  Act,  1872  {So  &  36  Yict.  c.  76)  (now  the 
Coal  Mines  Eegulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  83)  applies  (see  p.  154, 
ante)  ;  Metalliferous  Mines  Eegulation  Act,  1872  (35  &  36  Yict.  c.  77),  s.  3. 

{h)  Ibid.,  s.  4.  See  also  Employment  of  Children  Act,  1903  (3_Edw.  7,  c.  45), 
s.  9  (which  excluded  children  under  twelve  employed  in  mines  from  the 
operation  of  bye-laws  under  that  Act). 

{i)  Metalliferous  Mines  Eegulation  Act,  1872  (35  &  36  Yict.  c.  77),  s.  5; 
Mines  (Prohibition  of  Child  Labour  Underground)  Act,  1900  (63  &  64  Yict. 
c.  21),  s.  1. 

(./)  35  &  36  Yict.  c.  77. 

I'k)  Ibid.,  s.  5. 

(/)  Ibid. 

(m)  Ibid.,  3.  7.  The  penalty  for  employment  of  persons  contrary  to  the 
Act  is  in  the  case  of  an  owner  or  agent  a  tine  not  exceeding  £20,  or  in  the  case 
of  any  other  person  £2,  for  each  offence,  and  a  further  penalty  not  exceeding  £l 
per  day  if  the  offence  is  continued  after  written  notice  from  an  inspector ;  see 
ibid.,  ss.  8,  31.  As  to  prosecution  of  offences,  see  ibid.,  s.  33  ;  and  as  to  definition 
of  court  of  summary  jurisdiction,  see  ibid.,  ss.  33,  41,  and  title  Magistkates. 

(??)  Ibid.,  s.  6. 
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The  immediate  employer,  other  than  the  owner  or  agent  of  the     Sect.  5. 
mine,  of  every  boy  under  sixteen,  must,  before  employing  the  boy.    In  Mines, 
report  to  the  owner  or  agent  or  some  person  appointed  by  them,  his  i^^^^^^q 
intention  of  so  doing  (o).  employer's 

duty. 

Sect.  6. — In  Chimney  Stveeping. 

355.  It  is  illegal  for  a  chimney  sweeper  (1)  to  employ  a  child 
under  the  age  of  ten  years  in  or  to  assist  in  the  business  of  chimney 
sweeping  elsewhere  than  in  the  house  or  place  of  business,  yard  or 
buildings  of  the  chimney  sweeper  (p) ;  or  (2)  to  cause  or  allow  a 
person  under  the  age  of  sixteen  years  in  his  employment  or  under 
his  control  to  be  in  any  part  of  a  house  or  building  which  the 
chimney  sweeper  has  entered  for  the  purpose  of  cleaning  or  extin- 
guishing a  fire  in  a  chimney  (q) :  (3)  to  cause  or  allow  any  child 
under  the  age  of  twenty-one  to  ascend  or  descend  a  chimney  or 
enter  a  flue  for  the  purpose  of  sweeping  it  or  extinguishing  a 
fire(r).  It  is  illegal  to  bind  a  child  under  the  age  of  sixteen 
apprentice  to  a  chimney  sweeper  (s).  In  any  prosecution  of  a 
chimney  sweeper  for  contravention  of  the  above  provisions  where 
the  age  of  any  child  comes  in  question,  the  burden  of  proof  is  on 
the  defendant  (t). 

Sect.  7. — In  Sliops. 

356.  The  law  relating  to  the  employment  of  persons  under  Employment 
eighteen  years  of  age  in  or  about  a  shop  {a)  is  dealt  with  else-  persons 

1        /7  \  under 
where  (b),  eighteen. 

Sect.  8. — Employers'  Liability, 

357.  Employers  of  young  persons  (c)  are  bound  to  take  greater  Degree  of 
care  to  protect  them  from  injury  than  in  the  case  of  adults  {cl).  care. 

The  doctrine  of  contributory  negligence  does  not  always  apply  in  Contributory 
the  case  of  a  young  person  so  as  to  preclude  him  from  recovering  negligence. 

(o)  Metalliferous  Mines  Eegulation  Act,  1872  (35  &  36  Vict.  c.  77),  s.  6. 

(p)  Chimney  Sweepers  Eegulation  Act,  1864  (27  &  28  Vict.  c.  37),  s.  6. 
Penalty,  fine  not  exceeding  £10  [ibid.,  s.  8). 

{q)  Ibid.,  s.  7.    Penalty,  fine  not  exceeding  £10  (ihid.,  s.  8). 

(r)  Chimney  Sweepers  and  Chimneys  Eegulation  Act,  1840  (3  &  4  Vict.  c.  85), 
s.  2.  Penalty,  fine  from  £5  to  £10  (ibid.),  or  imprisonment  for  any  term  not 
exceeding  six  months  with  or  without  hard  labour  (Chimney  Sweepers 
Eegulation  Act,  1864  (27  &  28  Vict.  c.  37),  s.  9). 

(s)  Chimney  Sweepers  and  Chimneys  Eegulation  Act,  1840  (3  &  4  Vict.  c.  85), 
s.  3. 

(t)  Chimney  Sweepers  Eegulation  Act,  1864  (27  &  28  Vict.  c.  37),  s.  10. 
fa)  See  title  Pactoeies  and  Shops,  Vol.  XIV.,  p.  510. 

[b)  See  title  Factories  and  Shops,  Vol.  XIV.,  pp.  509,  510,  511,  528  et  seq. 
As  to  penalties,  see  ibid.,  and  pp.  534  et  seq. ;  and  as  to  procedure  on  appeal  from 
conviction  by  a  court  of  summary  jurisdiction,  see  title  Magistrates. 

(c) _  Under  the  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  156,  a 
*'  child"  is  a  person  under  fourteen  and  a  young  person  "  is  a  person  who  has 
ceased  to  be  a  child  and  is  under  eighteen.  See  also  Shop  Hours  Act,  1892 
(55  &  56  Vict.  c.  62),  s.  9  ;  and  title  Factories  and  Shops,  Vol.  XIV.,  pp.  445 

{d)  Crocker  v.  Banks  (1888),  4  T.  L.  E.  324,  C.  A.;  Grizzle  v.  i'^ros^  (1863),  3 
P.  &  P.  622;  Robinson  v.  Smith  {W.  H.)  &  Son  (1901),  17  T.  L.  E.  423,  C.  A.  ; 
see,  further,  title  Master  and  Servant. 
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Sect.  8.  compensation  from  an  employer  through  whose  default  he  has  been 
Employers'  injured  (e). 

Liability.  During  total  incapacity  of  a  workman  who  is  under  twenty-one 
Compensa-  years  of  age  at  the  date  of  the  injury,  and  whose  average  earnings 
tion.  are  less  than  20s.,  an  amount  equal  to  the  whole  of  his  average 

weekly  earnings  may  be  awarded  to  him  as  compensation  for  the 
various  periods  prescribed  by  the  Workmen's  Compensation  Act, 
1906  (/),  but  the  weekly  payment  must  in  no  case  exceed  10s. 


Kotice. 

Nursing 
infants  for 
reward. 


Notice  of 
death  or 
removal  of 
infant. 


Part  X. — Protection  of  Infants,  Children, 
and  Young  Persons. 

Sect.  1. — Infant  Life  Protection, 
Sub-Sect.  1. — Notice  hy  Person  receiving  Infants  for  Reivard. 

358.  A  person  undertaking  for  reward  the  nursing  and  main- 
tenance of  one  or  more  infants  under  the  age  of  seven  years,  apart 
from  their  parents  or  having  no  parents,  must  within  forty-eight 
hours  from  the  reception  of  any  such  infant  give  notice  in  writing 
to  the  local  authority  ((/).  This  rule  does  not  apply  where  the 
period  for  which  the  infant  is  received  is  forty-eight  hours  or 
less  {li),  but  it  applies  where  a  person  undertakes  for  reward  the 
nursing  and  maintenance  of  an  infant  already  in  his  care  without 
reward,  in  which  case  the  entering  into  the  undertaking  is  treated 
as  the  reception  of  the  infant  for  the  purpose  of  giving  notice  {i). 

Notice  in  writing  must  also  be  given  within  forty-eight  hours  of  the 
death  of  an  infant  or  of  its  removal  from  the  care  of  the  person  who 

(e)  See  Gardner  v.  Grace  (1858),  1  F.  &  P.  359  ;   Lijncli  v.  Nurdin  (1841), 

1  a.  B.  29  ;  Crocker  v.  Banks  (1888),  4  T.  L.  E.  324,  0.  A. ;  and  compare  Mangan 
V.  Atterton  (1866),  L.  E.  1  Exch.  239;  Hughes  v.  Macfie,  Ahhott  v.  Macfie  (1863), 

2  H.  &  C.  744;  Cooke  v.  Midland  Great  Western  Railwaij  o/ ireto?z(^,|[1909]  A.  0. 
229,  237 ;  see  also,  further,  title  Negligence. 

(/)  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I.  (1), 
proviso  (b) ;  see,  further,  title  Master  and  Seevant. 

[g)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (1).  The  local  authority  for 
the  purposes  of  Part  I.  of  this  Act  is  the  county  council,  as  respects  the 
county  of  London,  exclusive  of  the  City ;  the  common  council,  as  respects  the 
City  of  London  ;  and  elsewhere,  the  poor  law  guardians  {ihid.,  s.  10  (1)).  As 
to  expenses  incurred  by  the  local  authority,  see  ihid.,  s.  10  (2) ;  and  as  to  local 
authorities  generally,  see  title  Local  Government. 

(h)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (1). 

\i)  Bnd.,  s.  1  (2).  The  Children  Act,  1908  (8  Edw.  7,  c.  67),  repealed  and 
superseded  the  Infant  Life  Protection  Act,  1897  (60  &  61  Vict.  c.  57),  under 
which  similar  notice  was  required  {see  ihid.,  s.  2).  Where  a  person  undertook 
the  nursing  and  maintenance  of  an  infant  prior  to  the  commencement  of 
the  Children  Act,  1908  (8  Edw.  7,  c.  67),  he  was  bound  to  give  like  notice 
within  one  month  after  the  commencement  of  the  Act,  if  he  had  not  given  the 
requisite  notice  under  the  Infant  Life  Protection  Act,  1897  (60  &  61  Vict.  c.  57). 
The  Children  Act,  1908  (8  Edw.  7,  c.  67),  does  not  exempt  any  person  who 
ought  to  have  given  notice  under  the  earlier  Act  from  any  liability  he  may 
have  incurred  thereunder  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (6) ). 
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Sect.  1. 

Infant  Life 
Protection, 

Contents  of 
notice. 


has  undertaken  the  charge,  and  in  the  latter  case  also  of  the  name 
and  address  of  the  person  to  whose  care  the  infant  is  transferred  (/;). 

359.  The  notice  must  state  the  name,  sex,  and  date  and  place  of 
birth  of  the  infant,  the  name  of  the  person  receiving  the  infant  and 
the  dwelling  within  which  the  infant  is  being  kept,  and  the  name 
and  address  of  the  person  from  whom  the  infant  has  been 
received  (I). 

Notice  of  change  of  address  of  the  person'undertaking  the  nursing 
and  maintenance  of  an  infant  must  be  given  within  forty-eight 
hours  to  the  local  authority.  If  the  new  address  is  in  the  district 
of  another  local  authority,  the  notice  to  that  authority  must  contain 
all  the  particulars  required  in  the  original  notice  (m). 

Notices  may  be  sent  by  post  in  a  registered  letter  addressed  to 
the  clerk  of  the  local  authority,  or  to  such  other  person  as  the  local 
authority  may  appoint,  or  may  be  delivered  at  the  office  of  the 
local  authority  (n). 

360.  Failure  to  give  notice  within  the  time  specified  is  an 
offence  (a).  If  the  nursing  and  maintenance  of  the  infant  were 
undertaken  wholly  or  partly  for  a  lump  sum,  the  defaulter  in  addi- 
tion to  any  other  penalty  is  liable  to  forfeit  such  lump  sum  or  a 
part  thereof.  The  sum  forfeited  must  be  applied  for  the  benefit  of 
the  infant.  The  order  of  the  court  is  enforceable  as  if  it  were  an 
order  of  the  court  made  on  complaint  (h). 

It  is  also  an  offence  for  any  person  to  make  false  or  misleading  False  notice, 
statements  in  a  notice  (c). 


Notice  of 
change  of 
address. 


Notice,  how 
given. 


Penalties  for 
failure  to  give 
notice. 


Sub-Sect.  2. — Appointment  and  Poivers  of  Visitors. 

361.  It  is  the  duty  of  every  local  authority  {cl)  from  time  to  time 
to  make  inquiry  whether  there  are  any  persons  resident  in  its 
district  who  undertake  the  nursing  and  maintenance  of  infants  in 
respect  of  whom  notice  is  required  to  be  given  (e).  If  there  are  any 
such,  the  local  authority  must  appoint  one  or  more  persons  of  either 
sex  to  be  infant  protection  visitors.  The  duties  of  the  visitors  are 
from  time  to  time  to  visit  infants  referred  to  in  any  notice  and  see 
that  the  premises  in  which  they  are  kept  and  their  nursing  and 
maintenance  are  satisfactory,  and  to  give  advice  or  directions  as  to 
their  nursing  and  maintenance  (/). 

In  addition  to  or  instead  of  appointing  infant  protection  visitors, 

{h)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (5). 
(0  lUd.,  s.  1  (a), 
(m)  lUd.,^.  1  (4). 
(n)  lUd.,  s.  8  (2). 

(a)  As  to  penalties,  see  p.  162,  post. 

(6)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (7).  As  to  enforcement  of  orders 
of  a  court  of  summary  jurisdiction,  see  title  Magisteates. 

(c)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  8  (1).  As  to  penalties,  see  p.  162, 
post. 

{d)  Either  alone  or  in  combination  with  any  other  local  authority  (Childi-en 
Act,  1908  (8  Edw.  7,  c.  67),  s.  2  (3).  For  definition  of  local  authority,  see 
note  {(j),  p.  158,  ante. 

{e)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  2  (1). 

(/)  Ihid.,  s.  2  (2). 
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order  of 
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a  local  authority  may  authorise  suitable  persons  to  exercise  the 
powers  of  visitors.  Similarly  philanthropic  societies,  under  whose 
authority  infants  have  been  placed  out  to  nurse,  may  be  authorised 
to  exercise  similar  powers  in  regard  to  those  infants,  subject  to 
the  obligation  of  furnishing  periodical  reports  to  the  local 
authority  (g). 

Particular  premises  may  be  exempted  by  the  local  authority  from 
being  visited  (h). 

362.  The  refusal  to  admit  such  visitors  or  other  authorised 
persons  is  an  offence  (i).  So  is  the  obstruction  of  visitors  or  other 
persons  who  have  entered  under  a  magistrate's  warrant  (j  ). 

If  a  visitor  or  other  authorised  person  is  refused  admittance  to 
any  premises,  or  has  reason  to  believe  that  any  infants  under  the 
age  of  seven  years  are  being  kept  in  any  house  or  premises  in 
contravention  of  the  Children  Act,  1908,  Part  I.  (k),  a  warrant  may 
be  granted  by  a  justice  authorising  the  visitor  or  other  person  to 
enter  the  premises  (1), 

Sub-Sect.  3. — Restrictions  as  to  Persons  who  may  receive,  and  as  to  Number  of, 

Infants. 

363.  An  infant,  in  respect  of  whom  notice  is  required  to  be 
given  (m),  may  not  without  the  written  sanction  of  the  local 
authority  be  kept  {n)  (1)  by  any  person  from  whose  care  any  infant 
has  been  removed  under  the  Children  Act,  1908,  Part  1.  (o),  or  the 
Infant  Life  Protection  Act,  1897  (p),  (2)  in  dangerous  or  insanitary 
premises  from  which  any  infant  has  been  so  removed,  or  (3)  by 
any  person  who  has  been  convicted  of  any  offence  under  the 
Children  Act  1908,  Part  II.  (^),  or  under  the  Prevention  of  Cruelty 
to  Children  Act,  1904  (r). 

364.  The  local  authority  may  fix  the  number  of  infants  under 
the  age  of  seven  years  which  may  be  kept  in  any  dwelling  in  respect 
of  which  a  notice  has  been  received  (s).  It  is  an  offence  to  keep 
any  infant  in  excess  of  the  fixed  number  {t). 

Sub-Sect.  4. — Removal  of  Infant. 

365.  An  infant  in  respect  of  whom  notice  is  required  to  be  given 
may,  on  the  order  of  a  magistrate  (it),  or  of  a  local  authority,  and 

(g)  Children  Act,  1908  (8  Edw,  7,  c.  67),  s.  2  (2). 

(h)  Ibid.,  s.  2  (4). 

(i)  Ibid.,  s.  2  (5).    As  to  penalties,  see  p.  162,  post. 
(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  2  (6). 
[k]  8  Edw.  7,  c.  67. 

[l)  Ibid.,  s.  2  (6). 
(m)  Ibid.,  s.  1. 

(qi)  Ibid.,  s.  3.    Infringement  of  these  provisions  is  an  offence  under  the  Act 
{ibid.).    As  to  penalties,  see  p.  162,  post, 
(o)  8  Edw.  7,  c.  67  ;  see  p.  161,  post. 

ip)  60  &  61  Vict.  c.  57  ;  repealed  by  Children  Act,  1908  (8  Edw.  7,  c.  67). 

(q)  8  Edw.  7,  c.  67. 

(r)  4  Edw.  7,  c.  15. 

(s)  As  to  such  notice,  see  p.  158,  ante. 

{t)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  4.  As  to  penalties,  see  p.  162,  post, 
{a)  As  to  magistrates  generally,  see  title  Magistrates. 
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until  it  can  be  restored  to  its  relatives  (v)  or  otherwise  lawfully      ^^^t.  i. 
disposed  of,  be  removed  to  a  place  of  safety  {w)  (1)  from  overcrowded,   Infant  Life 
dangerous,  or  insanitary  premises,  (2)  from  the  custody  of  a  person  Protection, 
who  by  reason  of  negligence,  ignorance,  inebriety,  immorality, 
criminal  conduct,  or  other  similar  cause  is  unfit  to  have  care  of 
it,  or  (3)  from  the  custody  of  any  person  or  from  any  premises 
in  contravention  of  any  of  the  provisions  of  the  Children  Act, 
1908,  Part  I.  (x).    Application  for  such  an  order  may  be  made  by 
a  visitor  or  other  person  appointed  or  authorised  to  execute  these 
provisions  (y). 

Any  person  refusing  to  comply  with  such  an  order  or  obstruct-  Enforcement 
ing  its  execution  is  guilty  of  an  offence.  An  order  made  by  o^o^^^r. 
a  justice  may  be  enforced  by  the  visitor  or  any  constable.  If 
the  order  was  made  by  a  local  authority,  the  visitor  or  other 
person  may  apply  to  a  justice  for  an  order  directing  the  removal 
of  the  infant,  and  that  order  is  enforceable  by  the  visitor  or  a 
constable  {a). 


366.  In  the  case  of  removal  of  a  child  or  young  person  from  the  Variation  of 
care  of  any  person,  where  that  person  is  entitled  under  a  trust  to  ^^^?ts  for 
maintenance  money,  the  court  may  direct  the  trust  to  be  varied  and  ^^^^t^^^^ce. 
the  moneys  to  be  paid  to  the  person  to  whom  the  child  or  young 

person  is  committed.    An  appeal  lies  from  such  an  order  of  a  court 
of  summary  jurisdiction  to  quarter  sessions  (h), 

367.  An  infant  in  respect  of  whom  an  offence  has  been  com-  Removal  of 
mitted  (c)  may,  on  the  conviction  of  the  offender,  be  removed  to  a  i^^^^^*  on 

1         £     £  1.    /  i\  conviction  of 

place  of  safety  (d).  offender. 


Sub-Sect.  5. — Notice  to  Coroner  of  Death  of  Infant. 

368.  In  the  case  of  the  death  of  an  infant  respecting  whom  Notice  to 
notice  is  required  to  be  given  (e),  notice  must  be  given  to  the  coroner, 
coroner  (/).    Notice  to  a  coroner  may  be  sent  to  him  by  registered 
post,  or  delivered  at  his  office  or  residence  (g). 


{v)  I.e.,  grandparents,  brothers,  sisters,  uncles,  and  aunts,  by  consanguinity 
or  affinity,  and  in  the  case  of  illegitimate  infants  the  persons  who  would  be  so 
related  if  the  infant  were  legitimate  (Children  Act,  1908  (8  Edw.  7,  c.  67), 
s.  11(2)). 

{lu)  The  expression  "  place  of  safety  "  means  any  workhouse  or  police  station, 
or  any  hospital,  surgery,  or  any  other  suitable  place,  the  occupier  of  which  is 
willing  temporarily  to  receive  an  infant,  child,  or  young  person  [ihid.,  s.  131). 

(x)  Ihid.,  s.  5  (1). 

iy)  lUd. 

(a)  Hid.,  s.  5  (2).    As  to  penalties,  see  p.  162,  ])ost. 

(6)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  127.  As  to  appeals  from  orders 
of  a  court  of  summary  jurisdiction,  see  title  Magistrates. 

(c)  As  to  penalties,  see  p.  162,  post. 

(d)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  9  (1). 

(e)  See  p.  158,  ante. 

(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  6  (1) ;  and  see  title  Coronees, 
Vol.  VIII.,  p.  242.  This  notice  is  in  addition  to  notice  under  the  Children 
Act,  1908  (8  Edw.  7,  c.  67),  s.  1  (5).  Failure  to  give  the  requisite  notice  within 
the  specified  period  or  making  false  statements  in  a  notice  are  offences  {ihid., 
ss.  6  (2),  8  (1) ).    As  to  offences,  see  p.  162,  ^os^. 

{g)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  8  (2). 
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Sect.  1.  Sub-Sect.  6. — Policies  of  Insurance  on  Life  of  Infant. 

Infant  Life      369.  A  person  who  keeps  an  infant  in  respect  of  whom  notice  is 
Protection,  ^eqi^ired  to  be  given  {h)  has  no  insurable  interest  in  its  life  (i).  The 
Insurable       insurance  of  such  a  life  in  favour  of  the  person  keeping  the  child  is 
interest.        an  offence  {j)  on  the  part  of  the  person  and  of  the  insurance 
office. 

Sub -Sect.  7. — Punishment. 

Punishment.  370.  Offences  under  the  foregoing  provisions  {k)  are  punish- 
able on  summary  conviction  by  imprisonment  for  a  term  not 
exceeding  six  months,  or  a  fine  not  exceeding  ^25 
Application  The  fines  are  payable  to  the  local  authority  and  applicable  to  the 
purposes  to  which  the  fund  or  rate  out  of  which  the  expenses  of 
the  local  authority  are  to  be  defrayed  is  applicable  {m). 


of  fines. 


Sub-Sect.  8. — Exemptions. 
Persons  371.  The  provisions  before  enumerated  (n)  do  not  extend  (1)  to 

from  ChMren  ^^^^  relative  or  legal  guardian  undertaking  the  nursing  and  main- 
Acri908  tenance  of  an  infant ;  (2)  to  any  person  undertaking  the  nursing 
Part  I.  '  or  maintenance  of  an  infant  under  the  provisions  of  any  Act  for 
the  relief  of  the  poor  or  of  any  order  made  under  any  such  Act ; 
(3)  to  hospitals,  convalescent  homes  or  institutions  established 
for  the  protection  and  care  of  infants,  and  conducted  in  good  faith 
for  religious  or  charitable  purposes  (o) ;  or  (4)  to  boarding  schools 
at  which  efficient  elementary  education  is  provided 

Sect.  2. — Cruelty  to  and  Exposure  to  Danger  of  Children  and 

Young  Persons. 
Sub-Sect.  1. — In  General. 

Suffocation.        372.  The  Children  Act,  1908(g),  provides  for  the  prevention  of 
cruelty  to  children  and  young  persons. 

In  certain  circumstances  the  suffocation  of  a  child  by  overlaying 
is  deemed  to  be  neglect  (r) . 

{h)  See  p.  158,  ante. 

[i)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  7;  see  Life  Assurance  Act,  1774 
(14  Geo.  3,  c.  48),  and  title  Insurance. 

{j)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  7.  As  to  limitation  of  amount 
payable  on  an  insurance  policy  taken  out  with  a  friendly  society  and  other 
provisions  relating  to  the  insurance  of  infants,  see  title  Eriendly  Societies, 
Vol.  XV.,  pp.  156  et  seq.    As  to  penalties,  see  infra. 

(k)  See  pp.  158  et  seq.,  ante,  and  supra. 

(I)  Children  Act,  1908  (8  Edw.  c.  67),  s.  9  (1). 

(m)  Ihid.,  s.  9  (2) ;  see  ihid.,  s.  10  (2). 

(n)  See  pp.  158  et  seq.,  ante,  and  supra,  which  state  the  effect  of  Part  I.  of 
the  Children  Act,  1908  (8  Edw.  7,  c.  67). 

(o)  As  to  the  meaning  of  "  religious  or  charitable  purposes,"  see  title 
Charities,  Vol.  IV.,  pp.  108  et  seq. 

Ip)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  11  (1). 

{q)  8  Edw.  7,  c.  67,  s.  12  (1),  (2),  (3) ;  see,  further,  title  Criminal  Law 
AND  Procedure,  Vol.  IX.,  pp.  584,  623 — 625.  As  to  the  meaning  of  exposing 
a  child  in  a  manner  likely  to  cause  it  harm,  see  R.  v.  Williams  (1910),  26  T.  L.  R. 
290.  The  offence  need  not  be  by  physically  placing  the  child  somewhere  with 
intent  to  injure  (ihid.). 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  13  ;  see  title  Criminal  Law 
AND  Procedure,  Vol.  IX.,  p.  626. 
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Sub-Sect.  2. — Protection  from  Fire, 

373.  Any  person  over  the  age  of  sixteen  years  who  has  the 
custody,  charge,  or  care  of  any  child  under  the  age  of  seven  years, 
and  who  allows  the  child  to  be  in  any  room  containing  an  open  fire 
grate  not  sufficiently  protected  to  guard  against  the  risk  of  the 
child  being  burnt  or  scalded,  without  taking  reasonable  precautions 
against  that  risk,  is  liable  on  summary  conviction  to  a  fine  not 
exceeding  ^10  if  the  child  is  killed  or  suffers  serious  injury.  But 
this  provision  does  not  affect  the  liability  of  any  such  person  to  be 
proceeded  against  by  indictment  for  any  indictable  offence  (s). 


Sect.  2. 
Cruelty 
to  and 
Exposure 
to  Danger 
of  Children 
etc. 

Protection 
from  fire. 


Sub-Sect.  3.- 


mg. 


374.  Any  person  who  causes  or  procures  (^)  any  child  or  young  Begging, 
person  (a),  or  who,  having  the  custody,  charge,  or  care  of  a  child  or 
young  person,  allows  him  to  be  in  any  street  (6),  premises  or  place  for 
the  purpose  of  begging  or  receiving  alms,  or  of  inducing  the  giving 
of  alms,  whether  or  not  there  is  any  pretence  of  singing,  playing, 
performing,  offering  anything  for  sale  or  otherwise,  is  liable  on 
summary  conviction  to  a  fine  not  exceeding  ^25,  or  alternatively  or 
additionally  to  imprisonment  with  or  without  hard  labour  for  any 
term  not  exceeding  three  months  (c).  Where  any  person  having 
the  custody  {d),  charge,  or  care  of  a  child  or  young  person  is  charged 
with  any  of  the  above  offences,  the  burden  of  proof  that  the  child 
or  young  person  was  begging  without  his  permission  is  on  the 
person  charged  (e). 

Sub-Sect.  4. — Prostitution. 


375.  Any  person  having  the  custody,  charge,  or  care  of  a  child  or 
young  person  between  the  ages  of  four  and  sixteen,  and  allowing  it 
to  reside  in  or  frequent  a  brothel  (/),  is  guilty  of  a  misdemeanour. 
The  penalty  on  conviction  on  indictment  or  on  summary  conviction 
is  a  fine  not  exceeding  d625,  or  alternatively  or  additionally  to 
imprisonment  with  or  without  hard  labour  for  any  term  not 
exceeding  six  months  {g). 


Permitting 
child  to  reside 
in  brothel. 


(s)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  15.  As  to  courts  of  summary 
jurisdiction,  see  title  Magistrates. 

[t)  As  to  the  meaning  of  ' '  procure,"  see  title  Criminal  Law  and  Pboceduee, 
Vol.  IX.,  p.  253. 

(a)  For  definition,  see  p.  44,  ante. 

[h]  I.e.,  including  any  highway  and  any  public  bridge,  road,  lane,  footway, 
square,  court,  alley,  or  passage,  whether  a  thoroughfare  or  not  (Children  Act, 
1908  (8  Edw.  7,  c.  67),  s.  131). 

(c)  lUd.,  s.  14  (1). 

{d)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  624,  note  {i). 
(e)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  14  (2). 

(/)  As  to  meaning  of  brothel,"  see  title  Criminal  Law  and  Procedure, 
Tol.  IX.,  p.  542. 

_  (^)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  16  (1),  which  does  not  affect  the 
liability  of  a  person  to  be  indicted  under  the  Criminal  Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  s.  6  (see  title  Criminal  Law  and  Procedure, 
Vol.  IX.,  p.  617).  Upon  the  trial  of  a  person  under  the  Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69),  the  jury  may  convict  the  accused 
of  an  offence  under  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  16  {iUd., 
s.  16  (2) ). 
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Sect.  2. 
Cruelty 
to  and 
Exposure 
to  Danger 
of  Children 
etc. 

Encouraging 
seduction  or 
prostitution. 


376.  Any  person  having  the  custody,  charge,  or  care  of  a  girl 
under  sixteen  years  of  age  is  guilty  of  a  misdemeanour  if  he  causes 
or  encourages  the  seduction  {h)  or  prostitution  of  the  girl  by 
knowingly  allowing  her  to  consort  with  or  to  enter  or  continue  in 
the  employment  of  any  prostitute  or  person  of  known  immoral 
character  or  otherwise.  The  penalty  is  imprisonment  with  or 
without  hard  labour  for  any  term  not  exceeding  two  years  (^). 
Where  a  court  of  summary  jurisdiction  is  satisfied  that  a  girl  under 
the  age  of  sixteen  is  with  the  knowledge  of  her  parent  or 
guardian  exposed  to  the  risk  of  seduction  or  prostitution,  or  living 
a  life  of  prostitution,  the  court  may  bind  over  the  parent  or  guardian 
to  exercise  proper  care  (j).  Such  recognizances  fall  within  the  scope 
of  the  Summary  Jurisdiction  Act,  1879  {k). 


Sect.  3. — Provisions  for  Safety. 


Eemoval  of 
child  or  youn{ 
person  to 
place  of 
safety. 


Detention  of 
child. 

Jurisdiction 
of  justices. 


Stjb-Sect.  1. — Detention  in  Place  of  Safety. 

377.  A  constable,  or  any  person  authorised  by  a  justice,  may 
take  to  a  place  of  safety  {I)  any  child  or  young  person  in  respect  of 
whom  an  offence  under  the  Children  Act,  1908  (m),  Part  II.,  or 
any  of  the  offences  mentioned  in  Schedule  I.  to  that  Act  has 
been,  or  there  is  reason  to  believe  has  been,  committed  (o). 

Such  child  or  young  person,  and  also  any  child  or  young  person 
who  seeks  refuge  in  a  place  of  safety,  may  be  detained  there  until 
he  can  be  brought  before  a  court  of  summary  jurisdiction  {jp).  The 
court  has  then  the  choice  of  two  alternatives.  It  may  (1)  cause  the 
child  or  young  person  to  be  dealt  with  as  circumstances  may  admit 
and  require,  until  the  alleged  offender  is  convicted  or  acquitted,  or, 
where  the  court  thinks  an  offence  has  been  committed,  (2)  may, 
without  prejudice  to  any  other  power  under  the  Children  Act, 
1908  (^),  make  an  order  for  the  care  and  detention  of  the  child  or 
young  person  until  a  reasonable  time  has  elapsed  for  a  charge  to 
be  made  against  some  person  for  having  committed  the  offence, 


(Ji)  I.e.,  inducing  a  girl  to  surrender  her  chastity  for  the  first  time  [R.  v.  Moon 
[Frederick),  R.  v.  Moon  [Emily),  [1910]  1  K.  B.  818,  0.  C.  A.). 

[i)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  17.  As  to  o:ffences  under  the 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Yict.  c.  69),  see  title  Criminal 
Law  and  Procedure,  Vol.  IX.,  pp.  614  et  seq. 

[j)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  18  (1). 

(k)  Ibid.,  s.  18  (2) ;  and  see  title  Magistrates. 

[I)  As  to  the  meaning  of  the  expression  "place  of  safety,"  see  note  [lu), 
p.  161,  ante.  As  to  the  reception  and  maintenance  of  children  and  young 
persons  in  workhouses,  see  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  126. 

(m)  8  Edw.  7,  c.  67.    Eor  such  offences,  see  pp.  158 — 162,  ante. 

[ti)  I.e.,  any  offence  under  the  Offences  Against  the  Person  Act,  1861  (24  & 
25  Vict.  c.  100),  ss.  27,  55,  or  56,  or  against  a  child  or  young  person  under  ss.  5, 
42,  43,  52,  or  62  [ibid.),  or  under  the  Criminal  Law  Amendment  Act,  1885  (48  & 
49  Vict.  c.  69)  (see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  408, 
614),  or  under  the  Dangerous  Performances  Acts,  1879  and  1897  (42  &  43 
Vict.  c.  34  ;  60  &  61  Vict.  c.  52),  and  any  other  offence  involving  bodily  injury 
to  a  child  or  young  person. 

(o)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  20  (1). 

[p)  As  to  such  courts,  see  title  Magistrates. 

[q)  8  Edw.  7,  c.  67. 
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Order  where 
person  in 
charge  of 
child  is 
convicted, 
committed 
for  trial,  or 
bound  over. 


Order  to  be 
in  writing. 

Power  to 
renew,  vary, 
or  revoke 
order. 

Order  made 
void. 


and  if  a  charge  is  made  within  that  time,  until  it  has  been  deter-  ^ect.  3. 

mined  by  the  conviction  or  discharge  of  the  accused,  and,  in  case  of  Provisions 

conviction,  for  such  further  time  (not  exceeding  twenty-one  days)  Safety, 
as  the  court  which  convicted  may  direct.    Any  such  order  may  be 
carried  out  notwithstanding  that  some  person  is  claiming  the 
custody  of  the  child  or  young  person  (?-). 

Sub-Sect.  2. — Order  Disposing  of  Child  or  Young  Person  in  the  Custody  of 

Undesirable  Person. 

378.  In  the  event  of  the  conviction,  or  committal  for  trial  in 
respect  of  certain  offences  (s),  or  the  binding  over  by  any  court  of 
a  person  having  the  custody  or  care  of  a  child  or  young  person, 
the  court  may  order  the  child  or  young  person  to  be  transferred  to 
the  care  of  a  relative  or  some  other  fit  person  (a)  named  by  the 
court,  and  being  willing  to  undertake  the  charge  (6),  until  the  child 
or  young  person  attains  the  age  of  sixteen  years,  or  for  any  shorter 
period  (c). 

The  order  must  be  in  writing,  and  may  be  made  in  the  absence 
of  the  child  or  young  person  (d).  The  court,  or  any  court  of  like 
jurisdiction,  may  of  its  own  motion  or  on  the  application  of  any 
person  from  time  to  time  by  order  renew,  vary,  and  revoke  any  such 
order  (e). 

An  order  made  in  respect  of  a  person  committed  for  trial  is 
rendered  void  by  the  acquittal  of  such  person,  or  the  dismissal  of 
the  charge,  except  with  regard  to  anything  that  may  have  been 
lawfully  done  under  it  (/). 

Children  or  young  persons  found  begging,  or  wandering  or 
destitute,  or  living  in  criminal  or  immoral  surroundings  may  on 
being  brought  before  the  court  by  any  person  be  committed  to  the 
care  of  a  relative  or  other  fit  person  (g). 

379.  The  Secretary  of  State  (li)  may  at  any  time,  either  abso-  Jurisdiction 
lutely  or  on  conditions,  discharge  a  child  or  young  person  from  the  gtate^^^"^ 
care  of  any  person  to  whose  care  he  is  committed.    He  may  also 

make  rules  in  relation  to  children  and  young  persons  so  committed, 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  20  (2),  (3). 

(s)  For  such  offences,  see  pp.  158 — 162,  and  note  (n),  p.  164,  ante. 

(a)  Including  any  society  or  body  corporate  established  for  the  reception  or 
protection  of  poor  children,  or  the  prevention  of  cruelty  to  children  (Children 
Act,  1908  (8  Edw.  7.  c.  67),  s.  38)._ 

(h)  The  consent  of  the  person  willing  to  undertake  the  care  may  be  proved  in 
such  manner  as  the  court  thinks  fit  {ibid.,  s.  21  (3)  ). 

(c)  Ibid.,  s.  21  (1).  The  court  may,  instead,  send  the  child  to  an  industrial 
school  [ibid.,  s.  21  (7) ).  As  to  other  cases  in  which  children  or  young  persons 
may  be  sent  to  industrial  schools,  see  ibid.,  s.  58  (2),  (3),  and  titles  Ceiminal  Law 
AND  Peocedtjee,  Vol.  IX.,  pp.  421,  422  ;  Education,  Vol.  XII.,  pp.  56,  71,  72. 

(d)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  21  (3). 

{e)  Ibid.,  s.  21  (1).    As  to  costs  on  revocation,  see  Be  0^ Halloran  (1906),  70 
J.  P.  8. 

(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  21  (4). 

\g)  Ibid.,  ss.  58  (1),  59.  The  court  may  in  addition  make  an  order  under  the 
Probation  of  Offenders  A(it,  1907  (7  Edw.  7,  c.  17),  respecting  the  child  or  young 
person  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  60).  As  to  the  duty  of  the  police 
authority  to  take  proceedings  under  il>id.,  s.  58  (1),  see  ibid.,  s.  58  (8),  and  title 
Education,  Yol.  XII.,  p.  56. 

(A)  Eor  the  Home  Department;  see  title  Constitutional  Law,  Yol.  YIL, 
p.  82. 
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Sect.  3.  and  to  the  duties  of  the  committee  (i).    He  may  also  empower 

Provisions  the  committee  to  procure  the  emigration  of  the  child  or  young 

for  Safety,  person.    In  this  regard  the  committee  may  not  act  on  [his  own 

Emigration.  responsibiKty  (k). 

Sub-Sect.  3. — Maintenance  after  Order  disposing  of  Child  or  Young 

Person. 

380.  A  person  to  whose  care  a  child  or  young  person  is  com- 
mitted (J)  has,  while  the  order  remains  in  force,  the  like  control  as 
if  he  were  the  parent.  He  is  responsible  for  the  maintenance  of  the 
child  or  young  person,  and  the  child  or  young  person  must  continue 
in  his  care,  notwithstanding  a  claim  by  the  actual  parent  {m)  or  any 
other  person  {n). 

381.  The  court  (o)  may  order  the  parent  of,  or  other  person  (p) 
liable  to  maintain  the  child  or  young  person  committed,  to  contri- 
bute to  his  maintenance  until  he  attains  the  age  of  sixteen.  Such 
an  order  is  enforceable  in  the  same  manner  as  an  affiliation 
order  (g),  but  the  amount  of  the  weekly  sum  to  be  contributed  may 
not  exceed  £^l{r).  The  order  may  be  made  on  the  application  of 
the  committee  at  the  time  of  committal  or  subsequently  (s). 

Where  the  order  to  commit  a  child  or  young  person  is  made  by 
reason  of  a  person  having  been  committed  for  trial  for  an  offence, 
an  order  for  contribution  towards  maintenance  cannot  be  made 
prior  to  the  trial  of  the  accused  {t) .  In  a  proper  case  part  of  a 
pension  payable  to  the  parent  or  other  person  liable  for  main- 
tenance may  be  attached  by  the  court  (u). 

An  order  may  be  made  for  the  above-mentioned  purposes  by  any 
court  before  which  a  person  is  charged  with  an  offence  under 
the  Children  Act,  1908  {v),  Part  II.,  without  regard  to  the  place  in 
which  the  person  to  whom  the  payment  is  ordered  to  be  made  may 
reside  iw), 

(i)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  21  (5). 
(k)  lUd.,  s.  21  (6). 

[l)  I.e.,  any  court  having  power  to  commit  a  child  or  young  person  (see  ilid.^ 
s.  22  (2)  ). 

[m)  Apart  from  this  provision,  a  parent  is  entitled  to  recover  the  custody  of 
a  child  which  has  been  transferred  to  another  by  agreement.  See  Sivift  v. 
Bioift  (1865),  34  Beav.  266;  and  p.  106,  ante. 

(n)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  22  (1).   To  assist  or  induce  a  child 
or  young  person  to  escape  from,  or  to  prevent  him  from  returning  to,  his  com- 
mittee is  an  offence  punishable  by  fine  not  exceeding  £20,  or  imprisonment  with 
or  without  hard  labour  for  not  exceeding  two  months  {ibid.). 
(o)  See  note  {I),  supra. 

Ip)  Including  a  step-parent,  a  person  cohabiting  with  the  mother,  whether 
or  not  such  person  is  the  putative  father,  and  in  the  case  of  illegitimacy  the 
putative  father  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  125).  Where  in  case 
of  illegitimacy  an  affiliation  order  for  the  maintenance  of  the  child  has  been 
made  on  the  application  of  the  mother,  the  court  may  order  payments  due 
thereunder  to  be  applied  for  maintenance. 

{q)  Children  Act,  1908  (8  Edw.  7,  c.  67),  ss.  22  (2),  75  (3).  See  title  Bastardy, 
Yol.  II.,  p.  452. 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  22  (2). 
(s)  Ihid.,  8.  22  (3). 
(t)  Ibid.,  s.  22  (4). 
{u)  Ibid.,  s.  22  (5). 
(v)  8  Edw.  7,  c.  67 
(lu)  Ibid.,  s.  22(6). 
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Sub-Sect.  4. — Religious  Ediccation. 

382.  In  determining  upon  a  committee  the  court  (a)  endeavours 
to  select  one  of  the  same  religious  persuasion  as  that  of  the  child  or 
young  person  committed  to  his  care,  or  at  least  one  who  gives  a 
sufficient  undertaking  to  bring  up  the  child  or  young  person  in 
accordance  with  its  own  religious  persuasion.  Such  religious  per- 
suasion must  be  specified  in  the  order  (b). 

Where  a  child  or  young  person  has  been  placed  by  order  of  the 
court  with  a  person  of  a  different  religious  persuasion,  or  with  one 
who  has  not  given  the  above  undertaking,  or  who  has  not  observed 
such  undertaking,  and  a  fit  person  is  forthcoming  of  the  same 
religious  persuasion  or  prepared  to  give  the  above  undertaking,  and 
willing  to  receive  the  child  or  young  person,  the  court  may  make 
an  order  for  the  transfer  of  the  child  or  young  person  (c). 

Sub-Sect.  5. — Visitation  of  Institutions  and  Homes. 

383.  The  Secretary  of  State  (d)  may  cause  any  institution  for  the 
reception  of  poor  children  or  young  persons,  supported  wholly  or 
partly  by  voluntary  contributions  and  not  previously  liable  to  be 
inspected  by  or  under  the  authority  of  any  Government  depart- 
ment, to  be  visited  and  inspected  from  time  to  time  by  persons 
appointed  by  him  for  the  purpose  (e). 

He  may  also,  with  the  consent  of  any  society  or  body  corporate 
established  for  the  reception  or  protection  of  poor  children,  or  the 
prevention  of  cruelty  to  children,  appoint  officers  of  the  society  or 
body  corporate  to  be  visitors  or  inspectors,  and  prescribe  conditions 
regulating  their  duties  (/).  Such  appointments  are  revocable  at 
any  time  by  the  Secretary  of  State  (g). 

Inspectors  of  institutions  belonging  to  any  particular  denomina- 
tion are,  if  practicable  and  if  so  desired  by  the  managers,  to  be  of 
the  same  denomination  (h).  Similarly,  inspectors  of  institutions 
for  the  reception  of  girls  only  are  to  be  women  (^) . 

Persons  so  appointed  are  empowered  to  enter  such  institutions, 
and  anyone  obstructing  them  in  the  execution  of  their  duties  is 
liable  on  summary  conviction  to  a  fine  not  exceeding  ^5.  A 
refusal  to  allow  an  inspector  to  enter  is,  for  the  purposes  of  the 
provisions  of  the  Children  Act,  1908  {k),  relating  to  search  warrants, 
deemed  to  be  a  reasonable  cause  to  suspect  the  committal  of  an 
offence  (l). 
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(a)  See  note  {I),  p.  166,  ante. 

(&)  Children  Act,  1908  (8  Edw.  1,  c.  67),  s.  23  (1) ;  and  compare  the  practice 
in  the  Chancery  Division  in  respect  of  religious  education,  pp.  112,  113,  ante. 

(c)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  23  (2),  (3). 

(d)  See  note  (h),  p.  165,  ante.  As  to  inspection  of  reformatory  and  industrial 
schools,  see  title  Education,  Vol.  XII.,  p.  72. 

(e)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  25  (1). 
(/)  Ibid. 

(g)  Ihid.,  s.  25  (5). 
(A)  Ihid.,  s.  25  (3). 
{i)  lUd.,  s.  25  (4). 

{h)  8  Edw.  7,  c.  67,  s.  24.    See  p.  168,  post. 

(0  Children  Act,  1908  (8  Edw.  7,  c.  68),  s.  25  (2). 
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Sect.  4. — Prosecution  of  Offenders, 
Sub-Sect.  1. — Arrest  without  Warrant. 

384.  Any  constable  may  arrest  without  warrant  a  person  who 
within  view  of  the  constable  commits  an  offence  under  the  Children 
Act,  1908,  Part  II.  (m),  or  any  of  the  offences  mentioned  in 
Schedule  I.  thereto  {n),  where  the  name  and  residence  of  the 
offender  are  unknown  to  and  unascertainable  by  the  constable. 
Similarly,  he  may  arrest  a  person  who  has  committed,  or  who  he 
has  reason  to  believe  has  committed,  an  offence  of  cruelty  or  any 
of  the  offences  mentioned  in  the  same  Schedule  {n),  if  he  has 
reasonable  ground  for  believing  that  the  offender  will  abscond,  or 
if  the  name  and  address  of  the  offender  are  unknown  to  and 
unascertainable  by  him  (o). 

Where  a  constable  in  pursuance  of  this  power  arrests  any  person 
without  warrant,  the  officer  in  charge  of  the  police  station  to  which 
the  accused  is  brought  should  release  him  on  bail,  unless  the  officer 
believes  that  his  release  would  tend  to  defeat  the  ends  of  justice,  or 
to  cause  injury  to  the  child  or  young  person  against  whom  the 
offence  is  alleged  to  have  been  committed  (p). 

Sub-Sect.  2. — Search  Warrant. 

385.  A  justice  may  issue  a  search  warrant  {q),  or  warrant  for 
removal,  in  the  following  circumstances.  Information  on  oath 
must  be  laid  by  a  person  who  in  the  opinion  of  the  justice  is  acting 
in  the  interests  of  a  child  or  young  person  that  there  is  reasonable 
cause  to  suspect  (1)  that  the  child  or  young  person  has  been  or  is 
being  assaulted,  illtreated,  or  neglected,  in  any  place  within  the 
jurisdiction  of  the  justice,  in  a  manner  likely  to  cause  the  child  or 
young  person  unnecessary  suffering,  or  to  be  injurious  to  .his 
health,  or  (2)  that  an  offence  under  the  Children  Act,  1908  {r), 
Part  II.,  or  any  offence  mentioned  in  Schedule  I.  thereto,  has 
been  or  is  being  committed  in  respect  of  the  child  or  young 
person  (s). 

The  search  warrant  may  authorise  a  constable  named  therein  to 
search  for  the  child  or  young  person  concerned,  and,  if  the  suspicion 
mentioned  above  is  well  founded,  to  take  him  to  and  detain  him  in 
a  place  of  safety  until  he  can  be  brought  before  a  court  of  summary 
jurisdiction  {t),  or  a  warrant  may  be  issued  authorising  any  constable 
to  remove  the  child  or  young  person,  with  or  without  search,  to  a 


(m;  See  pp.  162 — IM,  ante, 
(n)  See  note  (n),  p.  164,  ante. 

(o)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  19  (1)  (a),  (b).    See,  further,  title 
Criminal  Law  and  Peocedure,  Yol.  IX.,  pp.  303,  304,  note  (/),  608  et  seq. 
(p)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  19  (2). 

[q)  As  to  search  warrants  generally,  see  title  Criminal  Law  and  Procedure, 
Vol.  IX.,  p.  310. 
(r)  8  Edw.  7,  c.  67. 

(s)  Ibid.,  s.  24  (1).  There  is  no  need  to  specify  the  name  of  the  child  or 
young  person  in  the  information  or  warrant  {ibid.,  s.  24  (5)).  As  to  these 
offences,  see  p.  164,  ante. 

{t)  As  to  courts  of  summary  jurisdiction,  see  title  Magistrates. 
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place  of  safety  and  detain  him  there  until  he  can  be  brought  before     Sect.  4. 
a  court  of  summary  jurisdiction  (ii,).  g-^^  Prosecution 

of  Offenders. 

386.  The  court  before  whom  the  child  or  young  person  is   

brought  may  commit  him  to  the  care  of  a  relative  or  other  fit  Jurisdiction 

Or  (^Oll Tr 

person  in  like  manner  as  if  the  person  whose  care  he  was  in  had 
been  committed  for  trial  for  an  offence  under  the  Children  Act, 
1908,  Part  II.  (v). 

A  justice  issuing  a  warrant  may  by  it  cause  the  accused  to  be 
apprehended  and  brought  before  a  court  of  summary  jurisdiction 
and  legal  proceedings  to  be  taken  against  him  (a). 

The  warrant  must  be  addressed  to  and  executed  by  a  constable. 
He  must  be  accompanied  by  the  person  laying  the  information,  if 
the  latter  so  desires,  unless  otherwise  ordered  by  the  justice.  The 
justice  may  also  direct  him  to  be  accompanied  by  a  duly  qualified 
medical  practitioner  (b). 

The  constable  so  authorised  may  enter,  if  need  be  by  force,  any 
house,  building,  or  other  place  specified  in  the  warrant,  and  remove 
the  child  (c). 

Sub-Sect.  3. — Habitual  Drunkards. 

387.  Where  any  person  who  is  convicted  of  an  offence  of 
cruelty  (<^),  or  of  any  of  the  offences  mentioned  in  the  Children 
Act,  1908,  Schedule  I.  (e),  against  a  child  or  young  person  is  a 
parent  of,  or  is  living  with  the  parent  of,  such  child  or  young 
person,  and  is  an  habitual  drunkard  (/),  the  court  may,  instead  of 
sentencing  him  to  imprisonment,  order  him  to  be  detained  in  a 
retreat  {g)  for  any  period  named  in  the  order  not  exceeding  two 
years  (h).  But  an  order  for  detention  in  a  retreat  can  only  be  made 
with  the  consent  of,  and  having  regard  to,  any  objections  of  the 
husband  or  wife  of  the  person  charged ;  and  the  court  must  be 
satisfied  that  reasonable  provision  will  be  made  for  defraying  the 
expenses  of  such  person  during  detention  (i). 

388.  A  person  found  drunk  in  any  highway  or  public  place  (k),  Penalty  for 
whether  a  building  or  not,  or  on  any  licensed  premises,  while 


Execution  of 
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(u)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  24  (1). 
(v)  TUd.    As  to  these  offences,  see  p.  164,  ante, 
(a)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  24  (2). 

{b)  Ibid.,  s.  24  (4).  As  to  duly  qualified  medical  practitioners,  see  title 
Medicine  and  Pharmacy. 

(c)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  24  (3). 

(d)  Ibid.,  s.  12  (8). 

(e)  8  Edw.  7,  c.  67.    See  note  {n),  p.  164,  ante. 

(/)  As  to  the  meaning  of  "  habitual  drunkard,"  see  title  Chiminal  Law  and 
Procedure,  Yol.  IX.,  p.  417.    See  also  title  Intoxicating  Liquors. 

(^g)  "A  retreat  "  is  "  a  house  licensed  by  the  licensing  authority  named  by 
this  Act  for  the  reception,  control,  care  and  curative  treatment  of  habitual 
drunkards  "  (Habitual  Drunkards  Act,  1879  (42  &  43  Vict.  c.  19)  ). 

(A)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  26. 

[i)  Ibid.,  s.  26  (a),  (b),  (c).  These  provisions  do  not  affect  the  power  of  the 
court  to  order  a  person  convicted  to  be  detained  in  a  certified  inebriate  reforma- 
tory [ibid.,  s.  26  (d)).  See  Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  and  title 
Criminal  Law  and  Procedure,  Vol.  IX.,  p.  417. 

_  {k)  Eor  definition,  see  Licensing  Act,  1902  (2  Edw.  7,  c.  28),  s.  8.  See  also 
title  Intoxicating  Liquors. 
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Sect.  4.     having  the  charge  of  a  child,  apparently  under  the  age  of  seven 
Prosecution  years,  may  be  arrested.     If  the  child  is  under  seven  (Q,  the 
person  found  drunk  is  liable  on  summary  conviction  to  a  fine  or 
imprisonment  {m). 

Sect.  5. — Procedure, 
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Sub- Sect.  1. — Evidence. 

389.  Where  proceedings  are  taken  against  a  person  for  an 
offence  under  the  Children  Act,  1908,  Part  II.  or  Schedule  I.  (n)^ 
the  Criminal  Evidence  Act,  1898  (o),  is  applicable  (p). 

390.  Where  the  attendance  in  court  of  a  child  or  young  person 
would  involve  serious  danger  to  his  life  or  health,  his  evidence  may 
be  taken  by  deposition  in  writing  (a). 

391.  In  certain  cases  the  unsworn  evidence  of  a  child  of  tender 
years  is  receivable  in  evidence  (r). 

392.  The  court  also  has  power  in  certain  cases  to  clear  the  court 
whilst  children  or  young  persons  are  giving  evidence  (s). 

Sub-Sect.  2. — Miscellaneous. 

393.  In  any  proceedings  for  offences  under  the  Children  Act, 
1908  {n),  the  case  may  be  proceeded  with  and  determined  in  the 
absence  of  the  child  or  young  person  in  respect  of  whom  the  offence 
is  alleged  to  have  been  committed,  where  the  court  is  satisfied 
that  the  attendance  of  such  child  or  young  person  for  the  purpose 
of  giving  evidence  {t)  is  not  essential  (i^). 

394.  The  same  information  or  summons  may  charge  a  person 
(1)  with  committing  an  offence  {v)  against  one  or  two  or  more 
children  or  young  persons,  but  separate  penalties  may  n-ot  be 


(/)  As  to  the  burden  of  proof  of  age,  see  Licensing  Act,  1902  (2  Edw.  1,  c.  28), 
s.  2  (2). 

(m)  Ihid.,  s.  2  (1).  The  offence  under  this  provision  is  to  be  included  in  the 
list  of  offences  mentioned  in  the  Inebriates  Act,  1898  (61  &  62  Yict.  c.  60), 
Sched.  I.,  and  in  the  Licensing  Act,  1872  (35  &  36  Yict.  c.  94),  s.  60,  now 
repealed ;  but  see  Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5, 
c.  24),  s.  40  (1);  Licensing  Act,  1902  (2  Edw.  7,  c.  28),  s.  2  (3);  see  R.  v. 
Briggs,  [1909]  1  K.  B.  381,  C.  C.  A.,  and  title  Okiminal  Law  and  Peocedtjre, 
Vol.  IX.,  p.  654. 

(n)  8  Edw.  7,  c.  67. 

(o)  61  &  62  Vict.  c.  36. 

Ip)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  27.  See,  further,  titles  Criminal 
Law  and  Procedure,  Vol.  IX.,  pp.  377 — 408;  Evidence,  Vol.  XIIL,  p.  569. 

{q)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  328,  367. 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  30  ;  R.  v.  Paul  (1890),  25  Q.  B.  D. 
202,  C.  C.  E.  See,  further,  title  Criminal  Law  and  Procedure,  Vol.  IX., 
pp.  315,  note  (n),  408.  As  to  when  a  child  can  be  sworn,  see  R.  v.  Dent  (1907), 
71  J.  P.  511;  R.  V.  Beer  (1898),  62  J.  P.  120,  and  title  Evidence,  Vol.  XIIL, 
p.  569. 

(s)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  114.    See,  further,  titles  Criminal 
Law  and  Procedure,  Vol.  IX.,  pp.  362,  363  ;  Magistrates. 
{t)  R.  V.  Hale,  [1905]  1  K.  B.  126,  129,  C.  C.  E. 
(w)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  31. 

{v)  I.e.,  an  offence  under  ihid.,  Part  II.,  or  one  of  the  offences  mentioned 
in  ihid.,  Sched.  I. ;  see  note  {n),  p.  164,  ante. 
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imposed  for  each  child  or  young  person  except  upon  separate  infor- 
mations (a)  ;  (2)  as  having  the  custody,  charge,  or  care  alternatively 
or  together ;  (3)  with  the  offences  of  assault,  ill-treatment,  neglect, 
abandonment  or  exposure,  together  or  separately  ;  and  (4)  with 
committing  all  or  any  of  these  offences  in  a  manner  likely  to  cause 
unnecessary  suffering  or  injury  to  health,  alternatively  or  together, 
but  in  such  case  a  separate  penalty  may  not  be  imposed  for  each 
offence  (b). 

395.  Unless  the  offence  was  wholly  or  partly  committed  within 
six  months  before  the  information  was  laid,  the  party  charged  may 
not  be  summarily  convicted.  But  evidence  may  be  taken  of  acts 
constituting  or  contributing  to  constitute  the  offence,  and  committed 
at  any  previous  time  (c). 

396.  In  the  case  of  a  continuous  offence  it  is  not  necessary  to 
specify  in  the  information,  summons,  or  indictment  the  date  of  the 
acts  constituting  the  offence  (d). 

397.  An  appeal  lies  to  quarter  sessions  (1)  from  a  conviction  by  Appeals, 
a  court  of  summary  jurisdiction  under  the  Children  Act,  1908, 

Part  II.  {e),  and  (2)  from  an  order  of  such  court  committing  a  child 
or  young  person  to  the  care  of  any  person,  or  decreeing  contribution 
to  the  maintenance  of  a  child  or  young  person  (e). 

398.  Proceedings  for  offences  in  relation  to  children  or  young 
persons  may  be  instituted  by  a  board  of  guardians,  and  the  costs  and 
expenses  paid  out  of  their  common  fund  (/).  The  like  power  of 
instituting  proceedings  may  in  London  be  exercised  by  a  local 
authority  for  the  purposes  of  the  Children  Act,  1908,  Part  I.  (g). 

A  misdemeanour  under  the  Children  Act,  1908  (h),  Part  II.,  falls 
within  the  scope  of  the  Vexatious  Indictments  Act,  1859  (i),  and 
any  amending  Act  (j). 

399.  By  the  Children  Act,  1908  (k),  the  Poor  Law  Act, 
1879  (Z),  s.  10,  is  amended  so  as  to  include  in  it,  as  one  of  the 
associations  or  societies  to  which  a  board  of  guardians  may,  with 
the  consent  of  the  Local  Government  Board,  subscribe,  any  society 
or  body  corporate  for  the  prevention  of  cruelty  to  children. 

{a)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  32  (1). 
(&)  Ih'd.,  s.  32  (2). 

(c)  Ihid.,  s.  32  (3).  Compare  B.  v.  Chandra  DJiarma,  [1905]  2  K.  B.  335, 
C.  C.  E.  (a  case  under  the  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw. 
7,  c.  15),  s.  27). 

{d)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  32  (4).    See  B.  v.  Miller  (1901),  65 
J.  P.  313. 

(e)  8  Edw.  7,  c.  67,  s.  33  ;  and  see  B.  v.  Dickinson,  Ex  parte  Davis,  [1910] 
1  K.  B.  469.    As  to  general  procedure  on  such  appeals,  see  title  Magistrates. 
(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  34  (1). 
{g)  Ihid.,  s.  34  (2). 

(h)  8  Edw.  7,  c.  67. 

(i)  22  &  23  Yict.  c.  17. 

(y)  8  Edw.  7,  c.  67,  s.  35.  Eor  oJffences  to  which  the  Vexatious  Indictments 
Act,  1859  (22  &  23  Yict.  c.  17),  applies,  see  title  Criminal  Law  and  Proceduee, 
Yol.  IX.,  p.  331. 

{k)  8  Edw.  7,  c.  67,  s.  36. 

(l)  42  &  43  Yict.  c.  54.    See,  further,  title  Poor  Law. 
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Infants  and  Children. 


Sect.  6. 

Other 
Offences  in 
respect  of 
Children 
etc. 

Inviting 
minors  to  bet 
or  borrow. 

Pawns. 


Penalty  for 
giving 
intoxicating 
liquor  to 
children. 


Child  on 
licensed 
premises. 


Purchase 
from  person 
under  sixteen. 


Sect.  6. — Other  Offences  in  respect  of  Children  and  Young 
Persons  (m) . 
Sub-Sect.  1. — Betting,  Loans,  and  Pawns. 

400.  A  person  is  guilty  of  a  misdemeanour  if  for  profit  or 
reward  he  sends  any  document  to  an  infant  for  the  purpose  of 
inciting  him  to  bet  or  to  borrow  money  {n). 

401.  It  is  illegal  for  a  pawnbroker  to  take  an  article  in  pawn  from 
any  person  apparently  under  the  age  of  fourteen,  whether  offered  by 
that  person  on  his  own  behalf  or  on  behalf  of  any  other  person  (o). 

Sub-Sect.  2. — Sale  of  Intoxicating  Liquor. 

402.  A  person  giving  to  any  child  under  the  age  of  five  any 
intoxicating  liquor  ( f),  except  upon  the  order  of  a  duly  qualified 
practitioner,  or  in  case  of  sickness  or  apprehended  sickness,  or 
other  urgent  cause,  is  liable  on  summary  conviction  to  a  fine  not 
exceeding  iB3  {q). 

403.  A  licence-holder  may  not  allow  a  child  under  fourteen  years 
of  age  to  be  in  the  bar  of  licensed  premises,  except  during  the  hours 
of  closing  (7^). 

Sub-Sect.  'S.—Sale  of  Old  Metal. 

404.  A  dealer  in  old  metal  (s),  or  a  marine  store  dealer  (0,  who 
purchases  from  any  person  apparently  under  the  age  of  sixteen  any 


(m)  For  offences  against  children  under  the  Offences  Against  the  Person 
Act,  1861  (24  &  25  Yict.  c.  100),  and  under  the  Criminal  Law  Amendment  Act, 
1885  (48  &  49  Yict.  c.  69),  see  title  Criminal  Law  and  Phocedure,  Vol.  IX., 
pp.  611  et  seg. 

{n)  Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  Yict.  c.  4),  ss.  1,  2.  See 
also  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  51),  s.  5;  Milton  v.  Studd,.[1910'] 
2  K  B.  118  ;  B.  v.  WitkowsU  (1911),  75  J.  P.  171 ;  and  p.  65,  ante ;  titles  Criminal 
Law  and  Procedure,  Yol.  IX.,  p.  552 ;  Money  and  Money-Lending. 

(o)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  117.  The  offence  is  punishable 
under  the  Pawnbrokers  Act,  1872  (35  &  36  Yict.  c.  93),  s.  32  (1),  which 
imposes  a  penalty  on  pawnbrokers  receiving  pledges  from  persons  under 
the  age  of  twelve.  The  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  117,  merely 
raises  the  age  of  the  child.  Nothing  in  these  provisions  affects  the  Metropolitan 
Police  Act,  1839  (2  &  3  Yict.  c.  47),  s.  50,  which  imposes  a  penalty  upon  pawn- 
brokers within  the  metropolitan  police  district  receiving  pledges  from  persons 
under  the  age  of  sixteen.  See  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  117; 
and  title  Pawns  and  Pledges. 

( j?)  See  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  131 ;  see  also  Licensing  (Con- 
solidation) Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24),  s.  110,  and  title  Intoxicating 
Liquors. 

{q)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  119. 

(r)  lUd.,  s.  120;  and  see  Busson  v.  Button  (1911),  75  J.  P,  207.  See  also 
title  Intoxicating  Liquors. 

(s)  Defined  by  the  Prevention  of  Crimes  Act,  1871  (34  &  35  Yict.  c.  112), 
s.  13,  as  a  "  person  dealing  in,  buying,  and  selling  old  metal,  scrap-metal,  broken 
metal,  or  partly  manufactured  metal  goods  or  defaced  or  old  metal  goods,  and 
whether  such  person  deals  in  such  articles  only  or  together  with  secondhand 
goods  or  marine  stores."  "  Old  metal,"  for  the  purposes  of  the  Children  Act, 
1908  (8  Edw.  7,  c.  67),  s.  116,  includes  "  scrap-metal,  broken  metal,  or  partly 
manufactured  metal  goods  and  old  or  defaced  metal."  See  also  title  Trade 
AND  Trade  Unions. 

(t)  See  Merchant  Shipping  Act,  1894  (57  &  58  Yict.  c.  60),  s.  538  (1) ; 
and  see  titles  Shipping  and  Navigation  ;  Trade  and  Trade  Unions. 
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old  metal,  whether  offered  for  sale  by  that  person  on  his  own  behalf 
or  on  behalf  of  any  other  person,  is  liable  on  summary  conviction 
to  a  fine  not  exceeding  £5  (a). 

Sub-Sect.  4. — Safety  at  Entertainments. 

405.  Where  more  than  one  hundred  children  attend  an  entertain- 
ment, held  elsewhere  than  in  a  private  house  (h),  and  access  to  any 
part  of  the  building  is  by  stairs,  the  provider  of  the  entertainment 
must  see  that  a  sufficient  number  of  adult  attendants  are  stationed, 
wherever  necessary,  to  prevent  the  admission  of  more  children  or 
other  persons  than  can  properly  be  accommodated,  and  to  control 
their  movement  whilst  entering  and  leaving,  and  to  take  all  other 
reasonable  precautions  for  the  safety  of  the  children  (c).  The 
occupier  of  a  building,  who  permits  it  to  be  used  for  hire  or  reward 
for  the  purpose  of  an  entertainment,  must  take  reasonable  steps  to 
secure  the  observance  of  the  above  provisions  (c?) .  A  constable  may 
enter  any  building  in  which  he  has  reason  to  believe  that  such  an 
entertainment  is  being  provided,  for  the  purpose  of  seeing  that  the 
above  provisions  are  carried  into  effect  {e). 

Persons  failing  to  fulfil  the  above  obligations  are  liable  to  be  fined 
on  summary  conviction  ;  and,  if  the  building  is  licensed  for  music 
or  dancing,  the  licence  may  be  revoked  (/). 

Legal  proceedings  should  be  instituted  (1)  by  the  county  or  borough 
council  where  the  building  is  one  licensed  by  the  Lord  Chamberlain, 
or  if  licensed  by  the  county  or  borough  council  under  the  enact- 
ments relating  to  theatre,  music  and  dancing  licences ;  and  (2)  in 
other  cases  by  the  police  authority  {g). 

Sub-Sect.  5. — School  Attendance. 

406.  A  person  who  habitually  wanders  from  place  to  place  Vagrancy, 
taking  with  him  a  child  above  the  age  of  five  is  liable  on 
summary  conviction  to  a  fine(/i)  unless  he  proves  that  the  child 

(1)  is  totally  exempted  from  school  attendance,  or  (2)  is  not  by  being 
so  taken  prevented  from  receiving  efficient  elementary  education  (i). 
Such  a  person,  for  the  purposes  of  the  provisions  of  the  Children 
Act,  1908,  relating  to  the  description  of  children  who  may  be 
sent  to  a  certified  industrial  school,  is  deemed  not  to  be  exercising 
proper  guardianship  over  the  child  {k). 

Children  in  canal  boats  for  whose  education  provision  is  made  Exemptions,  i 


(a)  Cliildren  Act,  1908  (8  Edw.  7,  c.  67),  s.  116. 
(&)  lUd.,  s.  121  (6). 
(c)  Ihid.,  s.  121  (1). 
(c^)  Ihid.,  s.  12r(2). 
(e)  lUd.,  s.  121  (4). 

(/)  Ihid.,  s.  121  (3) ;  and  see  title  Theatres  and  Other  Places  of  Enter- 
TAINMENT.  As  to  procedure  in  courts  of  summary  jurisdiction,  see  title 
Magistrates. 

(fy)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  121  (5). 

{h)  Not  exceeding  with  costs  20s.  {ibid.,  s.  118  (1) ). 

(?;)  Ihid. 

(k)  Ibid.    See  i)p.  151,  165,  ante. 
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Sect.  6. 

Other 
Offences  in 
respect  of 
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etc. 


Apprehension 
of  vagrant. 


under  the  Canal  Boats  Act,  1877  (l),  are  not  within  the  scope  of  the 
rule  last  stated  Nor,  subject  to  the  statutory  requirements  as 
to  school  attendance  (n),  does  the  rule  apply  during  the  months  of 
April  to  September  inclusive,  to  any  child  whose  parent  or  guardian 
is  engaged  in  a  trade  or  business  of  such  a  nature  as  to  require 
him  to  travel  from  place  to  place,  and  who  has  obtained  a  certifi- 
cate of  having  made  not  less' than  200  attendances  at  a  public 
elementary  school  during  the  months  of  October  to  March 
immediately  preceding  (o). 

A  constable  who  finds  a  vagrant  taking  a  child  about  with  him 
may,  if  he  has  reasonable  ground  for  believing  that  the  person  is 
guilty  of  an  offence  under  the  above  rule,  apprehend  him  without  a 
warrant,  and  may  take  the  child  to  a  place  of  safety  ( p). 


Cleansing  of 
child  and 
clothing. 


Cleansing  by 
authority. 


Sub-Sect.  6. — Neglect  in  Cleansing  of  Children. 

407.  A  local  education  authority  may  direct  its  medical  officer  (q), 
or  his  delegate,  to  examine  the  person  and  clothing  of  any  child  (r) 
attending  a  ''provided"  school.  If  the  person  or  clothing  of  the 
child  is  found  to  be  infected  with  vermin  or  in  a  foul  condition, 
the  local  education  authority  may  give  notice  in  writing  to  the 
parent  or  guardian  or  other  person  liable  to  maintain  the  child, 
requiring  him  to  cleanse  the  person  and  clothing  of  the  child 
within  twenty-four  hours  (s),  and  shall  furnish  the  person  notified 
with  written  instructions  describing  the  best  method  of  cleansing  {t). 
If  the  notice  is  not  complied  with,  the  medical  officer,  or  his 
delegate,  may  without  warrant  remove  the  child  from  the  school 
and  cause  his  person  and  clothing  to  be  properly  cleansed  in 
suitable  premises  (u).  A  parent,  guardian,  or  other  person  liable 
to  maintain  a  child  who  allows  a  child  who  has  been  cleansed  by 
a  local  education  authority  to  get  into  such  a  condition  that  the 
local  education  authority  has  again  to  take  similar  measures,  is 
liable  on  summary  conviction  to  a  fine  not  exceeding  ten 
shillings  (v). 


(l)  40  &  41  Yict.  c.  60.    See  title  Education,  Yol.  XII.,  p.  67. 
(m)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  118  (1). 
{n)  See  title  Education,  Vol.  XII.,  pp.  55  et  seq. 
(o)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  118  (3). 

(j?)  Ibid.,  s.  118  (2).  As  to  the  meaning  of  "place  of  safety,"  see  note  {tu), 
p.  164,  ante. 

(q)  ''Medical  officer"  means  any  officer  appointed  for  the  purpose  of  the 
Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  13 
(Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  122  (7) ). 

(r)  In  the  case  of  girls  the  examination  and  cleansing  must  be  effected  by  a 
duly  qualified  medical  practitioner  (see  title  Medicine  and  Pharmacy)  or  a 
duly  authorised  woman  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  122  (6) ). 

(s)  Ibid.,  s.  122  (1). 

(t)  Ibid.,  s.  122  (5). 

[u)  Ibid.,  s.  122  (2).  Premises  provided  by  the  sanitary  authority  (as  to 
which  see  title  Public  Health  and  Local  Administration)  may  be  used  for 
this  purpose  upon  an  agreed  payment  {ibid.,  s.  122  (3)  ), 

(v)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  122  (4). 
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Sect.  7. — Juvenile  Smoking.  ^  •  • 

Juvenile 

408.  A  person  selling  cigarettes  (w),  or  cigarette  papers,  or  Smoking, 
smoking  mixtures  intended  as  a  substitute  for  tobacco  (a),  to  g^^^  ~^ 
anyone  apparently  under  sixteen  years  of  age,  whether  for  his  tobacco, 
own  use  or  not,  is  liable  to  a  iine(b)  on  summary  conviction  (c). 

This  rule  applies  also  to  the  sale  of  tobacco  other  than  cigarettes, 
except  that  a  person  is  not  guilty  of  an  offence  for  selling  tobacco 
to  a  person  apparently  under  the  age  of  sixteen  years  if  he  did  not 
know,  and  had  no  reason  to  believe,  that  it  was  for  the  use  of  that 
person  (d), 

409.  Where  it  is  proved  to  a  court  of  summary  jurisdiction  Automatic 
that  an  automatic  machine  for  the  sale  of  cigarettes  is  being  machines, 
extensively  used  by  children  or  young  persons,  the  court  may  order 

the  owner  of  the  machine,  or  the  person  on  whose  premises  it  is 
kept,  to  take  certain  precautions  against  such  user,  or  to  remove 
the  machine  (e).  An  appeal  lies  from  such  an  order  to  quarter 
sessions  (/). 

410.  It  is  the  duty  of  a  constable  and  of  a  park-keeper,  in  Seizure  of 
uniform,  to  seize  cigarettes  (g),  and  cigarette  papers,  in  the  possession  tobacco, 
of  any  person  apparently  under  the  age  of  sixteen  years,  whom  he 

finds  smoking  in  any  street  or  public  place.    Boys  found  smoking 
may  be  searched,  but  not  girls  (/^). 

411.  The  provisions  which  make  it  an  offence  to  sell  cigarettes  Exemptions, 
or  cigarette  papers,  and  which  authorise  seizure  of  such  articles, 

do  not  apply  where  the  purchaser,  or  the  person  in  whose  possession 
they  are  found,  is  at  the  time  employed  by  a  manufacturer  of  or 
dealer  in  tobacco,  either  wholesale  or  retail,  for  the  jjurposes  of  his 
business,  or  is  a  boy  messenger  in  uniform  in  the  employment  of  a 
messenger  company  and  employed  as  such  at  the  time  (i). 


{w)  Including  cut  tobacco  rolled  up  in  paper,  tobacco  leaf,  or  other  naaterial 
in  such  form  as  to  be  capable  of  immediate  use  for  smoking  (Children  Act, 
1908  (8  Edw.  7,  c.  67),  s.  43  (1) ). 

(a)  Ibid.,  s.  43  (3). 

(6)  I  hid.,  s.  39.  The  fine  for  a  first  offence  must  not  exceed  £2,  for  a  second, 
£5,  and  for  a  third  or  subsequent  offence,  £10  ;  as  to  enforcement  of  orders  of 
courts  of  summary  jurisdiction,  see  title  Magistkates. 

(c)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  39. 

{d)  I  hid.,  s.  43  (2). 

(e)  Ihid.,  s.  41  (1).  Failure  to  comply  with  such  order  is  punishable  by  fine 
{ibid.,  s.  41  (2) ) ;  as  to  enforcement  of  orders  of  courts  of  summary  jurisdiction, 
see  title  Magistrates. 

(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  41  (1).  As  to  such  appeals,  see 
title  Magistrates. 

{g)  See  note  (lu),  supra. 

{h)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  40,  which  provides  for  the  proper 
disposal  of  articles  seized. 
{i)  Ibid.,  s.  42. 
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Part  XI. — Offences  by  Children  and 
Young  Persons. 

Sect.  1. — Release  of  Children  and  Young  Persons  on  Bail(k). 

412.  A  person  apparently  under  the  age  of  sixteen  (I)  who  has 
been  arrested  with  or  without  warrant,  and  who  cannot  be  broughc 
immediately  before  a  court  of  summary  jurisdiction  may  in  any 
case  be  released  on  bail  by  the  police  authority  (7i).  Bail  must  be 
granted  unless  (1)  the  charge  is  one  of  homicide  or  other  grave 
crime,  or  (2)  it  is  necessary  in  the  interests  of  the  alleged  offender 
to  remove  him  from  association  with  any  reputed  criminal  or 
prostitute,  or  (3)  the  police  officer  has  reason  to  believe  such  release 
would  defeat  the  ends  of  justice  (o). 


Detention 
of  person 
charged. 


Association 
with  adults 
during 
detention. 

Custody  on' 
committal. 


Sect.  2. — Custody  tvhere  Bail  refused. 

413.  Where  a  person  apparently  under  sixteen  is  not  admitted 
to  bail,  he  must  be  detained  in  a  place  of  detention  {p)  until  he  can 
be  brought  before  a  court  of  summary  jurisdiction,  unless  the  police 
officer  who  refuses  bail  certifies  (1)  that  such  a  course  is  impractic- 
able, (2)  that  the  person  charged  is  of  so  unruly  a  character  that 
he  cannot  be  safely  so  detained,  or  (3)  that  the  state  of  his  health  or 
mental  or  bodily  condition  render  his  detention  inadvisable.  The 
certificate  must  be  produced  to  the  court  before  which  the  person 
charged  is  brought  {q). 

The  police  authority  must  so  far  as  practicable  prevent  children 
and  young  persons,  during  detention,  from  associating  with  adults, 
other  than  relatives,  charged  with  an  offence  (r). 

414.  A  court  of  summary  jurisdiction  (s),  on  remanding  or 
committing  for  trial  a  child  or  young  person  who  is  not  released 
on  bail,  must,  as  a  rule,  instead  of  committing  him  to  prison  commit 
him  to  custody  in  a  place  of  detention  during  remand  or  until 
delivery  in  due  course.  This  rule  is  not  applicable  in  the  case  of 
a  person  certified  by  the  court  to  be  of  so  unruly  a  character  that  he 
cannot  be  safely  so  committed,  or  of  so  depraved  a  character  that 
he  is  not  fit  to  be  so  detained.  On  similar  grounds,  a  commitment 


{k)  As  to  the  capacity  of  an  infant  in  regard  to  crime,  see  title  Obiminal 
Law  and  Phocedure,  Vol.  IX.,  pp.  239,  240. 

(/)  As  to  presumption  and  determination  of  age,  see  Children  Act,  1908 
(8  Edw.  7,  c.  67),  s.  123 ;  and  p.  153,  ante. 

(m)  As  to  such  courts,  see  title  Magistrates. 

[ri)  See  title  Police. 

{())  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  94;  see  Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict.  c.  49),  s.  38.  As  to  bail  generally,  see  title  Ceiminal 
Law  and  Proceduee,  Yol.  IX.,  p.  323. 

(/>)  For  provision  of  "  place  of  detention,"  see  Children  Act,  1908  (8  Edw.  7, 
c.  67),  s.  108  ;  and  title  Criminal  Law  and  Proceduee,  Vol.  IX.,  p.  422. 

[q)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  95. 

(r)  I  hid.,  s.  96. 

[s)  As  to  such  courts,  see  title  Magisteates. 
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to  custody  in  a  place  of  detention  may  be  varied  or  revoked, 
and  if  revoked  the  young  person  concerned  may  be  committed 
to  prison  (t). 

Sect.  3. — Attendance  at  Court  of  Parent. 

415.  Where  a  child  or  young  person  is  charged  with  any  offence, 
or  where  a  child  is  brought  before  a  petty  sessional  court  (u)  on  an 
application  for  an  order  to  send  him  to  a  certified  industrial  school, 
the  court  has  discretion  to  require  the  attendance  during  all  the 
stages  of  the  proceedings  of  the  parent  or  guardian.  If  the  parent 
or  guardian  can  be  found,  and  resides  within  a  reasonable  distance, 
the  court  must,  unless  satisfied  that  it  would  be  unreasonable, 
require  such  attendance  (a). 

Warning  to  the  parent  or  guardian  to  attend  must  be  given  by 
the  police  on  the  arrest  of  a  child  or  young  person  (b). 

The  attendance  may  be  enforced  by  rules  made  under  the 
Summary  Jurisdiction  Act,  1879  (c). 

Sect.  4. — Punishment  of  Children  and  Young  Persons  {d). 

416.  In  certain  cases  the  court  has  power  to  order  a  parent  or  Fine  payable 
guardian  to  pay  a  fine,  damages  or  costs,  on  account  of  an  offence  parent, 
committed  by  a  child  or  young  person  (e). 

417.  Where  a  child  or  young  person  is  himself  ordered  to  pay  Fine  payable 
costs  in  addition  to  a  fine,  the  costs  may  in  no  case  exceed  the  ^^^^^ 
amount  of  the  fine  (/).  ^e?son :  costs. 

418.  Police  authorities  must  provide  places  of  detention  for  the  Places  of 
custody  of  juvenile  offenders  (g)^  and  provision  is  also  made  for  (detention, 
expenses  of  maintenance  of  such  offenders  while  so  detained  (/i). 


{t)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  97. 
{u)  As  to  such  courts,  see  title  Magistrates. 

(a)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  98  (1).  The  parent  or  guardian 
whose  attendance  may  be  required  must  be  the  parent  or  guardian  in  actual 
possession  or  control  of  the  child  or  young  person.  If  that  person  is  not  the 
father,  his  attendance  may  also  be  required  {ibid.,  s.  98  (4)).  The  attendance 
of  a  parent  from  whose  charge  a  child  or  young  person  has  been  removed  by 
an  order  of  a  court  of  justice  may  not  be  required  {ibid.,  s.  98  (5)). 

(&)  Ibid.,  8.  98  (2). 

(c)  42  &  43  Yict.  c.  49,  s.  29  ;  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  98  (3)  ; 
see  Summary  Jurisdiction  (Children  Act)  Eules,  23rd  March,  27th  May,  1909, 
[1909]  W.  N.,  Part  II.,  pp.  Ill,  269. 

{d)  See,  as  to  punishments  of  youthful  offenders,  title  Criminal  Law  and 
Procedure,  Vol.  IX.,  pp.  418,  420,  425 ;  for  summary  trial  of  children,  ibid., 
passim;  and  for  Probation  of  Offenders  Act,  1907  (7  Edw.  7,  c.  17),  ibid., 
pp.  413,  425.    As  to  courts  of  summary  jurisdiction,  see  title  Magistrates. 

(e)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  99  (1).  Eor  further  details,  see 
title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  424,  437. 

(/)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  101. 

{y)  Ibid.,  s.  108.  See  title  Criminal  Law  and  Procedure,  Vol.  IX., 
p.  422,  note  {d). 

{h)  Children  Act,  1908  (8  Edw.  7,  c.  67),  ss.  109,  110.  See  also  the  Eules 
made  21st  May,  1909,  for  places  of  detention  under  s.  108 ;  Statutory  Eules 
and  Orders,  1909,  No.  591. 
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Sect.  5. — Juvenile  Courts. 

419.  A  court  of  summary  jurisdiction  (i)  must  sit  either  in  a 
different  building  or  room  from  that  in  which  the  ordinary  sittings 
of  the  court  are  held,  or  on  different  days  or  at  different  times, 
when  hearing  (1)  charges  against  children  or  young  persons,  or 
(2)  applications  for  orders  or  licences  relating  to  a  child  or  young 
person  at  which  the  attendance  of  the  child  or  young  person  is 
required.  This  rule  does  not  apply  where  a  child  or  young  person 
is  charged  jointly  with  an  adult.  Courts  so  sitting  are  called 
juvenile  courts  (j). 

If,  in  the  course  of  proceedings  in  a  juvenile  court,  it  appears 
that  the  person  to  whom  the  proceedings  relate  is  sixteen  or  more 
years  of  age,  the  court  has  discretion  to  proceed  with  the  case  if 
it  thinks  it  is  undesirable  to  adjourn  it.  It  has  a  similar  discretion 
where  in  the  course  of  proceedings  in  any  court  of  summary  juris- 
diction other  than  a  juvenile  court,  it  appears  that  the  person 
concerned  is  under  the  age  of  sixteen  (k) . 

420.  Provision  must  be  made  for  preventing  persons  apparently 
under  the  age  of  sixteen  whilst  being  conveyed  to  or  from  court,  or 
whilst  waiting  before  or  after  their  attendance  in  court,  from 
associating  with  adults  charged  with  any  offence  other  than  an 
offence  with  which  the  person  apparently  under  the  age  of  sixteen 
years  is  jointly  charged  (1). 

The  public,  other  than  bond  fide  representatives  of  a  newspaper 
or  news  agency,  are  to  be  excluded  from  a  juvenile  court  except  by 
leave  of  the  court  (m). 


(i)  As  to  courts  of  summary  jurisdiction,  see  title  Magistrates. 

Ij)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  Ill  (1).  As  to  the  establishing  of 
juvenile  courts  by  Order  in  Council  under  the  Metropolitan  Police  Courts  Acts, 
1839  and  1840  (2  &  3  Vict.  c.  47;  3  &  4  Yict.  c.  84),  see  Children  Act,  1908 
(8  Edw.  7,  c.  67),  s.  Ill  (5),  (6). 

(Ic)  lUd.,  s.  Ill  (2). 

(l)  IUd.,&.  Ill  (3). 

(m)  Hid.,  s.  Ill  (4). 
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See  Animals  ;  Inns  and  Innkeepers  ;  Public  Health  and  Local 

Administration. 


INFERIOR  COURTS. 

See  County  Courts  ;  Courts  ;  Judgments  and  Orders. 


INFORMATION. 

See  Criminal  Law  and  Procedure  ;  Crown  Practice  ;  Magistrates. 
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See  Evidence. 
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See  Criminal  Law  and  Procedure  ;  Magistrates. 
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See  Copyright  and  Literary  Property  ;  Injunction. 
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See  Easements  and  Profits  a  Prendre  ;  Trespass. 
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Sect.  1. — Subject-matter  of  the  Duty. 

421.  The  Inhabited  House  Duty  is  under  the  care  and  manage-  Nature  and 
ment  of  the  Commissioners  of  Inland  Kevenue  (a),  the  assessment  ^i^^^of  t*he" 
 .  duty, 

(a)  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  ss.  1,  2  ;  and  see  title  Income 
Tax,  Vol.  XVI.,  p.  612.  Unlike  the  income  tax,  this  duty  does  not  extend  to 
Ireland.  A  duty  upon  inhabited  houses  was  first  imposed  in  the  year  1778  by 
the  stat.  (1778)  18  Gleo.  3,  c.  26,  and,  together  with  a  window  tax,  remained  in 
force  under  various  statutes  until  1834,  when  it  was  repealed  by  the  House 
Tax  Act,  1834  (4  &  5  Will.  4,  c.  19),  the  window  tax  being  retained.  In  1851  the 
window  tax  was  repealed  and  the  duty  on  inhabited  houses  reimposed  (House 
Tax  Act,  1851  (14  &  15  Vict.  c.  36),  s.  1).  By  the  House  Tax  Act,  1851  (14  &  15 
Vict.  c.  36),  it  was  in  substance  provided  {ibid.,  s.  2)  that  all  the  powers, 
provisions,  rules,  regulations  and  directions  contained  (1)  in  any  Act  then  in 
force  relating  to  the  duties  of  assessed  taxes  (as  to  which  see  now  the  Taxes 
Management  Act,  1880  (43  &  44  Vict.  c.  19),  s.  7),  and  (2)  in  any  Act  which 
was  in  force  when  the  tax  was  repealed  as  above  mentioned  in  1834,  should 
again  be  in  force  as  far  as  the  same  were  applicable  to  and  not  inconsistent 
with  the  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36).  The  statutory  provisions 
anterior  to  the  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  which  were  revived 
thereby,  are  as  follows: — House  Tax  Act,  1803  (43  Geo.  3,  c.  161),  ss.  10,  15, 
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Sect.  1.     of  the  duty  being  in  the  hands  of  the  Commissioners  for  the 
Subject-     general  purposes  of  the  Income  Tax  and  Inhabited  House  Duties, 
matter     commonly  called  the  General  Commissioners, 
of  the  Duty.      rji-j^^  duty  is,  with  certain  exceptions  hereinafter  mentioned, 
imposed  upon  the  occupiers  for  the  time  being  of  inhabited  dwell- 
ing-houses in  Great  Britain  of  the  value  of  £20  and  upwards  (b). 

422.  It  will  be  seen  that  for  the  purpose  of  the  duty,  certain 
accessories  to  dwelling-houses  are  to  be  valued  with  them,  and  also 
that,  in  certain  cases,  tenements  which  in  ordinary  parlance  would 
be  considered  as  portions  only  of  a  single  house  are  to  be  treated 
as  a  separate  unit  (c).  Apart  from  these  provisions  there  is  no 
definition  of  what  constitutes  a  dwelling-house,  and  the  term  would 
appear  to  be  used  in  the  popular  sense.  Houses  in  a  row  or 
semi-detached  are  separately  assessable,  and  it  would  seem  that 
separately  occupied  tenements  under  one  roof,  but  structurally 
separate  throughout  and  having  separate  entrances  from  the  street, 
constitute  separate  houses  (d). 

A  house  furnished  and  ready  for  occupation  as  an  ordinary 
dwelling-house  with  sleeping  accommodation  is  chargeable,  not- 
withstanding that  during  the  year  of  assessment  no  person  has  in 
fact  occupied  it  (e). 

Sleeping  423.  A  hall  or  office,  and  a  building  which  is  assessable  as 

tion^^ether  accessory  to  an  inhabited  dwelling-house  (/),  is  chargeable, 
essential.       though  it  has  no  sleeping  accommodation  (g),  but  with  regard  to 

17,  55,  59,  60,  62,  11  (all  in  part  only) ;  House  Tax  Act,  1808  (48  Greo.  3,  c.  55), 
Sched.  A,  r.  5,  Sched.  B,  rr.  1 — 14  (both  inclusive),  and  exemption  cases  1, 
4,  5;  House  Tax  Act,  1817  (57  Geo.  3,  c.  25),  s.  2  (in  part) ;  House  Tax  Act, 
1825  (6  Geo.  4,  c.  7),  ss.  2,  3  (in  part)  ;  House  Tax  Act,  1832  (2  &  3  Will.  4, 
c.  113),  s.  3.  The  other  statutory  provisions  now  in  force  are  : — House  Tax^Act, 
1851  (14  &  15  Vict.  c.  36),  ss.  1  (in  part),  2  (in  part),  3  and  Schedule ;  Eevenue 
Act,  1867  (30  &  31  Vict.  c.  90),  s.  25  ;  House  Tax  Act,  1871  (34  &  35  Vict, 
c.  103),  s.  31 ;  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Vict.  c.  15), 
s.  13  ;  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19) ;  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  ss.  23,  24;  Customs  and  Inland 
Eevenue  Act,  1890  (53  &  54  Vict.  c.  8),  ss.  25,  26  (s.  26  (2)  {ihid.)  is  retained 
only  for  the  purpose  of  the  provisions  of  the  Eevenue  Act,  1903  (3  Edw.  7, 
c.  46),  referred  to  below) ;  Customs  and  Inland  Eevenue  Act,  1891  (54  &  55 
Vict.  c.  25),  s.  4 ;  Finance  Act,  1901  (1  Edw.  7,  c.  7),  s.  13 ;  Finance  Act,  1902 
(2  Edw.  7,  c.  7) ;  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  ss.  11,  17  and  Schedule; 
Finance  Act,  1906  (6  Edw.  7,  c.  8),  s.  6. 

(&)  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  s.  1,  and  Schedule  ;  House  Tax 
Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  1.  As  to  what  constitutes  occupation,, 
see  cases  cited  in  title  Income  Tax,  Vol.  XVI.,  p.  631,  note  (r);  and  Swain  v. 
Fleming  (1899),  81  L.  T.  202  ;  Cooper  v.  Bose  (1907),  97  L.  T.  337;  Foster  v. 
Athenwum  Newsroom  and  Library,  Liverpool  (1907),  97  L.  T.  692. 

[c)  See  pp.  183,  184,  jpost. 

[d)  Grant  v.  Langston,  [1900]  A.  C.  383,  per  Lord  Halsbury,  L.C,  at 
p.  392.  The  question  of  what  constitutes  a  house  is  discussed  in  A.-G.  v. 
Mutual  Tontine  Westminster  Chamhers  Association  (1876),  1  Ex.  D.  469,  C.  A., 
and  in  the  cases  referred  to  in  note  (a),  p.  193,  post.  See  also  Murdochs  v. 
Inland  Eevenue  (1904),  7  F.  (Ct.  of  Sess.)  Ill  ;  Knight  v.  Manley  (1905),  92 
L.  T.  506. 

(e^  S^nith  v.  Dauney,  [1904]  2  K.  B.  186. 

(/)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  rr.  2,  5  ;  and  see 
p.  183,  post. 

{g)  Styles  v.  Middle  Temple  {Treasurer)  (1899),  68  L.  J.  (q.  b.)  1046,  C.  A. 
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other  houses  it  is  doubtful  whether,  if  they  are  used  in  the  day 
only,  and  are  unprovided  with  sleeping  accommodation,  they  are 
chargeable  (h).  A  building  used  in  part  as  a  working  man's  club 
and  in  part  as  an  auctioneer's  office,  there  being  no  sleeping 
accommodation  and  no  one  in  fact  sleeping  there,  is,  it  seems, 
not  chargeable  (i),  and  a  gymnasium,  library,  chapel,  or  swimming 
bath  used  in  connection  with  a  school-house,  but  in  a  different 
occupation,  is  not  chargeable  (/c). 

424.  For  the  purposes  of  the  duty  every  coachhouse,  stables, 
brewhouse,  washhouse,  laundry,  woodhouse,  bakehouse,  dairy  and 
all  other  offices,  and  all  yards,  courts  and  curtilages,  and  gardens 
or  pleasure  grounds  belonging  to  and  occupied  with  any  dwelling- 
house  are  to  be  valued  together  with  it,  provided  that  no  more  than 
one  acre  of  such  gardens  and  pleasure  grounds  shall  in  any  case  be 
so  valued  (I).  Market  gardens  and  nursery  grounds  occupied  by  a 
market  gardener  or  nurseryman  bond  fide  for  the  sale  of  the 
produce  thereof  in  the  way  of  his  trade  or  business  are  not  to  be 
included  in  the  valuation  of  the  dwelling-house,  and  are  consequently 
exempt  from  the  duty  (m). 

A  wide  interpretation  has  been  given  to  the  expression  "  all  other 
offices  "  in  the  preceding  paragraph.  It  would  seem  that  any 
buildings  adjoining  a  dwelling-house,  which  are  occupied  by  and 
used  for  the  purpose  of  the  business  or  vocation  of  the  occupier 
of  the  dwelling-house,  are  included  in  the  term  {n),  and  that  the 
rule  is  not  confined  to  cases  in  which  the  dwelling-house  is  the 
principal  thing  and  the  office  merely  accessory  (o). 


Sect.  1. 
Subject- 
matter 
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What 
accessory 
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Meaning  of 
"  all  other 
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{h)  Opinions  in  the  affirmative  were  expressed  in  Re  Coiuan  and  Strachan, 
Re  Scottish  Widoius  Fund  (No.  2)  (1880),  1  Tax  Cas.  245,  by  the  Lord  President 
at  p.  251 ;  and  in  Glasgoiu  Covparation  v.  Inland  Revenue  (1880),  8  E.  (Ct.  of 
Sess.)  17  ;  and  by  Bramwell,  B.,  in  Rusby  v.  Newson  (1875),  L.  E.  10  Exch. 
322.  Opinions  in  the  negative  were  expressed  by  Kelly,  O.B.,  in  Riley  v.  Read 
(1879),  4  Ex.  D.  100  ;  and  by  Wright,  J.,  in  Clifton  College  v.  Tompson,  [1896] 
1  Q.  B.  432,  and  Charterhouse  School  v.  Gaijler,  [1896]  1  Q.  B.  437.  Upon  this 
question  the  recital  in  the  (now  repealed)  House  Tax  Act,  1817  (57  Gleo.  3, 
c.  25),  should  be  considered. 

(i)  Riley  v.  Read,  supra. 

[k)  Clifton  College  v.  Tompson,  supra ;  Charterhouse  School  v.  Gayler, 
supra. 

(l)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  2. 
(w)  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  s.  3. 

(n)  Broime  v.  Furtado,  [1903]  1  K.  B.  723,  C.  A.,  per  Stirling,  L.J.,  at 
p.  732. 

(o)  Lamhton  v.  Kerr,  [1895]  2  Q.  B.  233,  per  Charles,  J.,  at  p.  238. 
Where  three  houses,  each  under  £20  in  value  and  having  no  internal  com- 
munication with  each  other,  were  occupied  by  the  huntsman,  whip,  and 
groom  of  a  hunt,  and,  together  with  stables,  kennels,  yards,  houses,  and  an 
exercising  yard  of  3J  acres,  were  held  on  lease  at  one  rent,  and  used  for  the 
purposes  of  a  hunt,  it  was  held  that  the  entire  premises  were  chargeable  as  one 
subject  {Cheape  v.  Kinmont  (1888),  16  E.  (Ct.  of  iSess.)  144). ■  A  trainer's  premises, 
consisting  of  a  dwelling-house  for  the  "head  lad,"  a  garden,  training  yard,  ranges 
of  stables,  and  saddle-rooms,  over  which  stable  lads  slept,  were  held  to  be 
chargeable  as  one  subject  {Lambton  v.  Kei^r,  supra).  Stables  occupied  by  an 
hotel-keeper  for  the  purposes  of  his  business  were  held  to  be  chargeable 
as  one  subject  with  the  hotel,  although  they  were  separated  from  the  hotel  by  a 
yard  (Swain  y.  Fleming  (1899),  81  L.  T.  202;  and  see  Douglas  v.  Young  (1879), 
7  E.  (Ct.  of  Sess.)  229).  In  Broivne  v.  Furtado,  supra,  a  school  comprised,  in 
addition  to  the  school-houses  where  the  masters  and  boys  slept,  an  unconsecrated 
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425.  With  certain  exceptions,  shops  and  warehouses  attached  to 
a  dwelHng-house  or  having  any  communication  therewith  are  to  be 
valued  with  the  dwelHng-house  and  the  household  and  other  offices 
aforesaid  thereunto  belonging  (j>). 

426.  Every  chamber  or  apartment  in  any  of  the  Inns  of  Court, 
or  of  Chancery,  or  in  any  college  or  hall  in  any  of  the  universities 
of  Great  Britain,  being  severally  in  the  occupation  of  any  person  or 
persons,  is  to  be  charged  as  one  entire  house,  and  the  duty  is 
charged  upon  the  occupier  of  such  chamber  or  apartment  (q). 

427.  Every  hall  or  office  chargeable  with  any  other  taxes  or 
parish  rates  is  subject  to  the  duty,  and  such  duty  is  payable  by  the 
person  to  whom  the  same  belongs  (?•)• 

428.  Houses  let  in  different  storeys,  tenements,  lodgings,  or 
landings,  inhabited  by  two  or  more  persons  or  families,  are  to  be 

chapel,  a  play-room,  gymnasium,  class-rooms,  carpenter's  shop,  closets,  urinals, 
and  dressing-rooms,  all  of  which  were  separated  from  the  school-house  and 
playground  by  a  wall,  access  to  them  from  the  school  being  obtained  by 
means  of  a  door  through  the  wall,  which  door  was  connected  with  the  school 
by  a  covered  passage.  It  was  held  that,  although  the  connection  of  the 
accessory  buildings  with  the  school- house  by  means  of  the  covered  passage 
did  not  constitute  them  one  dwelling-house  with  the  school-house,  nevertheless 
such  accessory  buildings  came  within  the  House  Tax  Act,  1808  (48  Geo.  3,  c.  55), 
Sched.  B,  r.  2,  and  were  chargeable  as  one  subject  with  the  school-house. 
See  also  Foster  v.  Athenceum  Newsroom  and  Library,  Liverpool  (1907),  97  L.  T. 
692  ;  Inland  Revenue  v.  Edinburgh  Corporation  (1903),  5  P.  (Ct.  of  Sess)  875. 
The  observations  of  Wright,  J.,  in  Clifton  College  v.  Tompson,  [1896]  1  Q.  B. 
432,  appear  to  be  inconsistent  with  the  judgment  in  Browne  v.  Furtado,  [1903] 
1  K.  B.  723,  C.  A.  Premises  which,  although  accessory  to  a  dwelling-house, 
are  occupied  by  a  person  other  than  the  occupier  of  the  dwelling-house,  do  not 
come  within  the  rule  ((7/^/to?^  College  \.  Tompson,  supra;  CharterJiouse  School  v. 
Gayler,  [1896]  1  Q.  B.  437). 

{p)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  3.  The  rule  excepts 
"  warehouses  and  buildings  upon  or  near  adjoining  to  wharfs  which  are 
occupied  by  persons  who  carry  on  the  business  of  wharfingers  and  who  have 
dwelling-houses  upon  the  said  wharfs  for  the  residence  of  themselves  or 
servants  employed  upon  the  said  wharfs  "  (ibid.).  And  the  rule  does  not  apply 
to  "  such  warehouses  as  are  distinct  and  separate  buildings  and  not  parts  or 
parcels  of  such  dwelling-house,  or  the  shops  attached  thereto,  but  employed 
solely  for  the  purpose  of  lodging  goods,  wares  and  merchandise,  or  for  carrying 
on  some  manufacture  (notwithstanding  the  same  may  adjoin  or  have  com- 
munication with  the  dwelling-house  or  shop) "  (ibid.).  As  to  these  and  other 
exemptions  affecting  shops  and  warehouses,  see  pp.  191 — 195,  post. 

{q)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  4.  Chambers  in  the 
Inns  of  Court  and  Chancery  and  in  colleges  and  halls  of  the  universities  are 
self-contained  tenements  in  a  building.  They  differ  from  ordinary  flats,  inas- 
much as  they  have  no  outer  door  into  the  street  and  there  is  no  visible  control 
of  the  staircase  by  the  landlord.  It  is  not  clear  how  chambers  which  correspond 
in  these  particulars  with  those  referred  to  in  Sched.  B,  r.  4  (ibid.),  but  which 
are  not  situated  in  an  Inn  of  Court  or  Chancery  or  in  a  college  or  hall  of  a 
university,  should  be  dealt  with  in  respect  of  Inhabited  House  Duty. 

(r)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  5.  The  Middle 
Temple  Hall,  which  is  used  during  the  day  only,  no  one  sleeping  there,  comes 
within  the  rule;  but  the  Middle  Temple  Library  does  not  {Styles  v.  Middle 
Temple  (Treasurer)  (1899),  68  L.  J.  (q.  b.)  1046,  C.  A.).  The  Free  Church 
Assembly  Hall,  Edinburgh,  a  room  used  for  meetings  of  the  General  Assenibly 
of  the  Free  Church  of  Scotland,  together  with  adjoining  class-rooms,  gymnasium 
and  museum,  has  been  held  to  be  chargeable  under  this  rule  {Free  Church  of 
Scotland  [General  Trustees)  v.  Inland  Revenue  (1897),  24  E.  (Ct.  of  Sess.)  492);  as 
have  also  art  galleries  and  museums  at  Glasgow  {Glasgow  Corporation  v.  Inland 
Revenue  (1880),  8  E.  (Ct.  of  Sess.)  7). 
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charged  as  though  inhabited  by  one  person  or  family  only,  and  the     Sect.  l. 
landlord  or  owner  is  to  be  deemed  to  be  the  occupier  and  to  be  Subject- 
charged  with  the  payment  of  the  duty  (s).    When,  however,  the  matter 
landlord  does  not  reside  within  the  limits  of  the  collector,  or  in  case      the  Duty, 
the  duty  remains  unpaid  by  such  landlord  for  twenty  days  after  it 
is  due,  such  duty  may  be  demanded  of  and  levied  upon  the  tenant 
or  occupier,  who  on  payment  is  entitled  to  deduct  the  amount  from 
his  next  payment  of  rent  (t). 

Where  dwelling-houses  are  divided  into  different  tenements  being  Flats  etc. 
distinct  properties,  each  tenement  is  to  be  charged  to  the  occupier 
thereof  as  though  it  were  an  entire  house  (a).  pioperties. 


Sect.  2. — Rates  at  which  the  Duty  is  Chargeable. 

429.  The  rates  of  duty  chargeable  are  as  follows  (h)  : — 
(1)  In  the  case  of  shops  and  warehouses  attached  to  dwelling- 
houses  (c),  hotels,  inns,  public-houses,  and  coffee-houses  (whether 


(s)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  6.  As  to  the  meaning 
of  this  rule,  see  A.-G.  v.  Mutual  Tontine  Westminster  Chambers  Association 
(1876),  1  Ex.  D.  469,  0.  A.,  and  note  (a),  p.  193,  post.  The  rule,  of  course, 
does  not  apply  to  the  chambers  and  apartments  mentioned  in  the  House  Tax 
Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  4,  and  it  is  doubtful  whether  it  applies 
to  chambers  of  a  similar  kind  to  those  mentioned  in  that  rule  (see  note  {q), 
p.  184,  ante),  or  to  two  tenements  under  one  roof  of  a  kind  similar  to  that 
which  was  in  question  in  Grant  v.  Langston,  [1900]  A.  0.  383.  It  will  be  seen 
that  in  many  cases  separate  tenements  forming  portions  of  a  house  are,  if  used 
for  purposes  of  trade,  excluded  from  the  House  Tax  Act,  1808  (48  Geo.  3.  c.  55), 
Sched.  B,  r.  6  ;  see  pp.  191  et  seq.,  post,  where  the  subject  of  houses  let  in  separate 
tenements  is  treated  generally  and  the  cases  are  cited. 

{t)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  6  ;  and  see  House 
Tax  Act,  1803  (43  Geo.  3,  c.  161),  s.  55 ;  and  title  Landlord  and  Tenant. 

(a)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  14.  In  A.-G.  v. 
Mutual  Tontine  Westminster  Chambers  Association,  supra,  it  was  held  that  a 
single  building  under  one  roof,  owned  by  one  person  and  let  out  in  self-con- 
tained flats,  each  flat  having  access  to  the  street  by  a  staircase  used  in  common 
with  the  other  flat  owners,  the  staircase  and  louter  door  to  the  street  being 
imder  the  control  of  the  landlord,  did  not  fall  to  be  charged  under  this  rule, 
mainly  upon  the  ground  that  the  several  flats  being  in  the  same  ownership 
did  not  constitute  "  distinct  properties,"  and  consequently  that  the  whole  build- 
ing was  chargeable  as  a  single  unit  under  the  House  Tax  Act,  1808  (48  Geo.  3, 
c.  55),  Sched.  B,  r.  6.  If,  however,  the  freehold  of  the  several  flats  had  been 
vested  in  different  owners  it  seems  they  would  have  fallen  within  the  rule  and 
have  been  chargeable  separately.  It  was  partly  this  decision  which  led  to  the 
passing  of  the  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  15), 
s.  13;  see  p.  192,  post. 

(b)  See  House  Tax  Act,  1851  (14  &  15  Yict.  c.  36),  Sched.  Under  this 
schedule, _  hotels  etc.  not  licensed  for  the  sale  of  excisable  liquors,  were  not 
included  in  the  category  of  tenements  chargeable  at  the  lower  rate,  nor  were 
lodging-houses ;  and  the  uniform  rate  in  respect  of  all  tenements  chargeable  at 
the  lower  rate  was  6d.  in  the  £,  whilst  the  rate  chargeable  in  respect  of  all  other 
tenements  was  9d.  in  the  £.  By  the  House  Tax  Act,  1871  (34  &  35  Yict.  c.  103), 
s.  31,  the  benefit  of  the  lower  rate  was  extended  to  hotel  keepers  etc.,  who  were 
not  licensed  for  the  sale  of  excisable  liquors.  By  the  Customs  and  Inland 
Eevenue  Act,  1890  (53  &  54  Yict.  c.  8),  s.  26  (1),  the  benefit  of  the  lower  rate 
was  extended  to  registered  lodging-house  keepers  (see  note  (/),  p.  186,  ^os^); 
and  by  the  Customs  and  Inland  Eevenue  Act,  1890  (53  &  54  Yict.  c.  8),  s.  25, 
the  respective  rates  of  6d.  and  9d.  in  the  £  were  modified  and  graduated  as  set 
forth  in  the  text. 

(c)  House  Tax  Act,  1851  (14  &  15  Yict.  c.  36),  Sched.    The  words  are 
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licensed  for  the  sale  of  excisable  liquors  or  not)  (d),  farmhouses, 
occupied  by  tenants  or  farm  servants  and  bond  fide  used  for  the 
purposes  of  husbandry  only  (e),  and  lodging-houses  the  keepers 
whereof  are  duly  registered  by  the  Commissioners  of  Inland 
Kevenue  (/),  where  the  annual  value,  including  the  household  and 
other  offices,  yards  and  gardens  thereunto  occupied  and  charged  (g), 
amounts  to  £20  and  does  not  exceed  £40,  the  duty  is  ^d.  in  the  £ ; 
where  such  annual  value  exceeds  £iO  but  does  not  exceed  ^60,  the 
duty  is  4:d.  in  the  £  ;  where  such  annual  value  exceeds  £60,  the  duty 
is  6d.  in  the  £  (h). 

(2)  In  the  case  of  chargeable  tenements  which  are  not  within 
the  above  category,  where  such  annual  value  amounts  to  £20  and 
does  not  exceed  £4:0,  the  duty  is  3d.  in  the  £  ;  where  such  annual 
value  exceeds  £40  but  does  not  exceed  £60,  the  duty  is  Qd,  in  the  £  ; 
where  such  annual  value  exceeds  £60,  the  duty  is  9d.  in  the  £  (h). 

Tenements  the  annual  value  of  which,  together  with  the  adjuncts 
above  mentioned,  is  less  than  £20,  are  not  chargeable. 

Sect.  3. — Assessment  of  the  Duty. 
Sub-Sect.  1. — Method  of  Assessment. 

430.  The  Commissioners  for  executing  the  Acts  relating  to  the 
Inhabited  House  Duty  are  the  Commissioners  for  the  general 
purposes  of  the  Income  Tax  and  House  Duties  (commonly  called 

*  '■  "Where  any  such  dwelling-house  shall  be  occupied  by  any  person  in  trade  who 
shall  expose  to  sale  and  sell  any  goods,  wares,  or  merchandise  in  any  shop  or 
warehouse,  being  part  of  the  same  dwelling-house,  and  in  the  front  and  on  the 
ground  or  basement  storey  thereof."  Compare  House  Tax  Act,  1808  (48  Greo.  3, 
c.  55),  Sched.  B,  r.  3,  p.  184,  ante.  And  see,  as  to  the  meaning  of  "  shops"  and 
"  warehouses  "  respectively,  p,  191,  ^os#. 

(d)  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  Sched.,  extended  to  hotels 
etc.  not  licensed  for  the  sale  of  excisable  liquor  by  the  House  Tax  Act,  1871 
(34  &  35  Vict.  c.  103),  s.  31.  In  order  that  licensed  premises  may  be  chargeable 
with  the  lower  duty,  it  would  seem  that  the  occupier  must  be  the  person 
who  is  duly  licensed  ;  and  where  a  building  is  let  out  in  two  tenements,  one  as  a 
club  and  the  other  as  a  licensed  hotel,  the  landlord  being  chargeable  for  the 
whole  (House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  6),  he  is  chargeable 
at  the  higher  rate  {Inland  Revenue  y.  Gamphell  (1899),  2  F.  (Ct.  of  Sess.)  244. 
As  to  licensed  premises  generally,  see  title  Intoxicating  Liquoes. 

(e)  House  Tax  Act,  1851  (14  &  15  Vict.  c.  36),  Sched. 

(/)  Customs  and  Inland  Eevenue  Act,  1890  (53  &  54  Vict.  c.  8),  s.  26  (1), 
by  which  the  benefit  of  the  lower  rate  is  extended  to  dwelhng-houses  occupied 
by  a  person  for  the  main  purpose  of  letting  furnished  lodgings  therein  as  a 
means  of  livelihood  upon  application  by  such  person  to  the  Commissioners 
of  Inland  Eevenue,  made  after  registering  his  name  in  a  list  of  lodging-house 
keepers  to  be  kept  by  them.  A  hydropathic  establishment  which  receives 
patients  as  well  as  ordinary  guests  is  not  a  lodging-house  within  the  section, 
and  is  chargeable  at  the  higher  rate  (Strathearn  Hydropathic  Co.,  Ltd.  v. 
Inland  Eevenue  (1881),  8  K,  (Ct.  of  Sess.)  798,  decided  on  the  Customs  and  Inland 
Eevenue  Act,  1890  (53  &  54  Vict.  c.  8),  s.  31). 

((/)  Not  more  than  one  acre  of  garden  or  pleasure  ground  is  to  be  valued  or 
charged  together  with  the  dwelling-house  (House  Tax  Act,  1808  (48  Geo.  3,  c. 
55),  Sched.  B,  r.  2).  Market  gardens  or  nursery  gardens,  if  occupied  by  a 
market  gardener  or  nurseryman  bond  fide  for  the  sale  of  the  produce  thereof  in 
the  way  of  his  trade,  are  not  to  be  included  (House  Tax  Act,  1851  (14  &  15  Vict, 
c.  36),  s.  3. 

[h)  Ibid.,  Sched. ;  Customs  and  Inland  Eevenue  Act,  1890  (53  &  54  Vict.  c.  8), 
8.  25. 
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the  General  Commissioners)  or  any  two  or  more  of  them  acting  in 
their  respective  districts,  and  they  are  assisted  in  the  performance 
of  their  duties  by  a  clerk,  assessors,  inspectors,  surveyors  and 
collectors  (i). 

In  districts  outside  the  metropolis  the  assessors,  or,  in  their 
default,  the  surveyors,  and  inspectors,  are  required  to  assess  and 
deliver  a  certificate  of  every  dwelling-house,  cottage,  or  tenement 
of  whatever  description  within  their  district,  of  the  annual  rent  of 
£20  and  upwards,  and  to  include  in  the  assessment  houses  or 
tenements  that  are  then  unoccupied  (/c). 

For  this  purpose  they  have  power  at  seasonable  times,  but  not 
more  than  twice  a  year,  to  view  and  examine  each  dwelling-house, 
taking  to  their  assistance,  when  necessary,  a  constable,  headborough, 
tithing  man,  or  other  officer  of  the  parish  or  place,  who  is  required 
to  assist  them  (l). 

These  assessments  when  brought  in  are  considered  by  the  Com- 
missioners, and  if  necessary  amended,  and  are  then  signed  and 
allowed  by  them  (m). 

This  procedure,  however,  is  not  applicable  to  districts  to  which 
the  Valuation  (Metropolis)  Act,  1869  (n),  applies.  In  such  districts 
the  gross  value  of  a  house  stated  in  the  valuation  list,  for  the  time 
being  in  force  therein,  is  deemed  to  be  the  full  and  just  yearly  rent 
thereof  for  the  purpose  of  the  Acts  relating  to  the  Inhabited 
House  Duty  (o),  and  consequently  the  Commissioners  have  no 
functions  to  exercise  in  regard  to  valuation.  In  these  districts 
the  functions  of  the  assessors  are  performed  by  the  surveyors  (a). 
The  gross  value  above  mentioned  is  defined  to  mean  the  annual 
rent  which  a  tenant  might  reasonably  be  expected,  taking  one  year 
with  another,  to  pay  for  an  hereditament,  if  the  tenant  undertook 
to  pay  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation 
rentcharge,  if  any,  and  if  the  landlord  undertook  to  bear  the  cost 
of  the  repairs  and  insurance  and  the  other  expenses,  if  any, 
necessary  to  maintain  the  hereditament  in  a  state  to  command  the 
rent  (6). 

431.  The  valuation  list  for  the  districts  comprised  within  the  Period 
Valuation  (Metropolis)  Act,  1869  (c),  continues  in  force  for  five  during  which 
years  from  the  6th  April  in  the  year  succeeding  that  in  which  it  remain  in 

force. 


Their 
functions 
and  duties 
in  non- 
metropolitan 
districts. 


Inspection. 


Passing  of 
assessments. 


Procedure 
within  the 
metropolitan 
district  as 
defined  by 
the  Valuation 
(Metropolis) 
Act,  1869. 


"  Gross 
value." 


(i)  Taxes  Management  Act,  1880  (43  &  44  Yict.  c.  19),  ss.  5  (1),  27  (1).  Per 
the  mode  of  appointment  of  the  commissioners  and  the  officers  mentioned,  and 
their  qualifications  and  duties,  see  title  Income  Tax,  Vol.  XVI.,  pp.  612,  613 
et  seq. 

{k)  House  Tax  Act,  1803  (43  Geo.  3,  c.  161),  ss.  10,  15  ;  see  also  Taxes 
Management  Act,  1880  (43  &  44  Vict.  c.  19),  ss.  49,  50.  The  penalty  for  neglect 
of  this  duty  is  a  sum  not  exceeding  £20,  and  not  less  than  £o  (House  Tax  Act, 
1803  (43  Geo.  3,  c.  161),  s.  10). 

(I)  Ibid.,  s.  60. 

(m)  Ibid.,  s.  62  ;  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19),  ss.  49,  50. 
{n)  32  &  33  Vict.  c.  67. 

(o)  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict,  c.  67),  s.  45  ;  and  see  title 
Income  Tax,  Vol.  XVI.,  p.  620. 

(a)  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19),  s.  43. 

(b)  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  s.  4, 

(c)  32  &  33  Vict.  c.  67. 
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is  made,  subject  to  any  alterations  that  may  be  made  by  any  sup- 
plemental or  provisional  list  (d). 

In  districts  outside  the  metropolis  the  valuation  is  nominally 
made  for  the  current  year  only ;  but  in  practice  it  also  is  usually 
quinquennial,  a  provision  being  inserted  in  the  Finance  Act  of  each 
of  the  four  years  subsequent  to  the  year  in  which  the  assessment 
is  made,  which  enacts  that  the  value  adopted  for  the  previous 
year  shall  be  the  value  for  the  current  year,  and  the  value  so 
adopted  for  these  years  cannot  during  that  period  be  questioned 
by  appeal  (e).  During  these  subsequent  years  the  inspectors 
and  surveyors  are  the  persons  who  certify  the  assessment  to  the 
Commissioners  (/). 

In  England  the  assessment  is  made  for  the  year  commencing  on 
the  6th  April  to  the  following  5th  April,  inclusive  (g).  It  is  payable 
on  or  before  the  1st  January  in  the  year  of  assessment  (/i). 

Sub-Sect.  2. — Principle  of  Valuation. 

432.  In  districts  comprised  within  the  Valuation  (Metropolis) 
Act,  1869  (i),  the  value  of  a  tenement  for  the  purposes  of  the  duty 
is,  as  already  stated  {k),  the  gross  value  appearing  in  the  valuation 
list  for  the  time  being.  In  districts  not  so  comprised  the  value  to 
be  taken  is,  similarly,  the  full  annual  or  rental  value  of  the  house, 
together  with  such  accessory  tenements  as  are  assessable  with  it, 
and  not  the  net  or  poor  rate  value  (I). 

The  assessor  is  to  make  his  assessment  from  the  best  information 
he  can  obtain  of  the  annual  value  of  the  dwelling-house,  which  in 
all  cases  is  to  be  the  actual  amount  of  the  rent  at  which  the  houses 
are  let,  or  if  not  let,  the  rent  which  it  is  worth  to  be  let  by  the 
year  (m). 

For  this  purpose  neither  the  gross  nor  the  net  annual  value 
appearing  in  the  current  valuation  list  for  the  poor  rate  is  binding 
either  upon  the  Crown  or  upon  the  person  assessed,  though  the 
former  is  often  in  practice  followed  (n). 

{d)  Valuation  (Metropolis)  Act,  1869  (32  &  33  Yict.  c.  67),  s.  43. 
(e)  See,  e.g.,  Finance  Act,  1906  (6  Edw.  7,  c.  8),  s.  6  (3) ;  Turner  v.  Carlton, 
[1909]  1  K.  B.  932. 
(/)  Finance  Act,  1896  (59  &  60  Yict.  c.  28),  s.  30. 

(g)  Taxes  Management  Act,  1880  (43  &  44  Yict.  c.  19),  s.  48. 

(h)  Ibid.,  s.  82. 

{i)  32  &  33  Yict.  c.  67. 

(k)  See  p.  187,  ante,  and  title  Income  Tax,  Yol.  XYI.,  p.  620. 

(Z)  Wallcer  v.  Brisley,  Grinter  v.  Fleming,  [1900]  2  Q.  B.  735.  In  these 
cases  the  statutory  powers  of  valuation  are  fully  discussed  ;  the  decisions  were 
principally  based  upon  the  initial  words  of  the  House  Tax  Act,  1808  (48  Geo.  3, 
0.  55),  Sched.  B,  and  upon  r.  11  (ihid.).  As  to  the  value  of  a  "  tied  "  house,  see 
Inland  Revenue  y.  Edinburgh  Corporation  (1903),  5  F.  (Ct.  of  Sess.)  875  ;  and  see 
p.  189,  post. 

(m)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  11.  The  expressions 
"  full  annual  value  "  and  "  such  value  "  in  Sched.  B,  rr.  8,  9  and  10  (ibid.),  also 
mean  rental  value.  These  rules  are,  however,  in  practice  never  applicable, 
because  at  the  present  day  the  poor  rate  is  not  made  upon  the  full  annual  value, 
but  upon  the  net  annual  value,  *.e.,the  rental  value  after  making  the  statutory 
deductions  for  cost  of  repairs,  insurance,  and  other  expenses.  The  effective 
rule  for  valuation  is  therefore  ibid.,  r.  11.  See  Walker  v.  Brisley,  Grinter  v. 
Fleming,  suprg,. 

(n)  Walker  v.  Brisley,  Orinter  v.  Fleming,  supra. 
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Where  the  house  is  in  fact  let  at  a  rack  rent,  such  rent  is  the      ^^ect.  3. 
value  for  the  purpose  of  the  duty(o),  but  a  "tied"  rent  of  a  Assessment 
licensed  house,  in  the  ordinary  case  where  the  tenant  is  under  of  the  Duty, 
covenant  to  buy  his  excisable  liquors  from  the  landlord,  does  not  u  Tied "  rent, 
constitute  the  rent  of  the  house  for  the  purpose  of  assessment  to 
the  inhabited  house  duty,  if,  in  fact,  such  covenant  be  an  onerous 
covenant  (p). 

Where  a  single  sum  is  payable  as  rack  rent  for  the  demise  of  Rent  for 
a  house,  together  with  chattels  and  furniture,  the  rent  should  be  ^^^^^^^J^^ 
apportioned  and  the  valuation  should  be  based  upon  so  much 
thereof  as  the  Commissioners  find  to  be  payable  in  respect  of  the 
house  irrespective  of  the  chattels  (q). 

Sub-Sect.  3. — Procedure  Subsequent  to  Assessment. 

433.  The  surveyor  of  taxes,  on  behalf  of  the  Crown,  has  the  Surveyor 
right  to  make  supplementary  and  additional  assessments  in  order  ^pL^^en. 
to  rectify  any  omission  or  undercharge  in  an  original  assessment  (r). 

tary  assess- 
Any  party  charged  with  the  duty  has  a  right  to  appeal  to  the  ments  and 
General  Commissioners  against  any  original,  supplementary  or  o^^sgfons 
additional  assessment  (r).  and  under- 

There  is  a  right  of  appeal  from  the  General  Commissioners  on  charges, 
any  point  of  law  to  the  High  Court  of  Justice  by  way  of  case  Party  charged 
stated  (r).  _  ToGeS' 

The  remedy  of  the  Crown  for  non-payment  of  the  duty  is  by  commis- 
information  or  by  distress  (r).  sioners ; 

and  to  High 

Sect.  4. — Exemptions  and  Abatements,  Court. 

Remedies  for 

Sub-Sect.  1. —  Unoccupied  Houses  and  Houses  in  Charge  of  a  Caretaker  (s).  non-payment. 

434.  It  will  have  been  seen  (a)  that  a  house  is  "  occupied,"  and  Houses  which 
therefore  chargeable  to  the  duty  if  it  is  furnished  as  a  dwelling-house,  are  unoccu- 
notwithstanding  that  no  one  has  in  fact  slept  or  resided  in  it  during  occup:^d 
the  year  of  assessment.    But  a  house  which  is  neither  occupied  only  by  a 
nor  furnished  for  occupation,  and  remains  so  for  an  entire  quarter,  caretaker 

is,  under  the  conditions  mentioned  below,  not  chargeable  ;  and  a  entir?q^uarter 
house  or  tenement  from  which  the  owner  or  occupier  has  bond  fide  are  not 
removed  and  which  is  wholly  unfurnished  at  the  time  of  making  chargeable, 
the  assessment  is  to  be  deemed  and  taken  to  be  unoccupied  and 


(o)  Camjpbells  v.  Inland  Revenue  Commissioners  (1880),  17  Sc.  L.  E.  23;  and 
see  Turner  v.  Carlton,  [1909]  1  K.  B.  932. 

Walker  v.  Brisley,  Grinter  v.  Fleming,  [1900]  2  Q.  B.  735. 

(q)  Campbells  v.  Inland  Revenue  Commissioners,  supra. 

(r)_In  these  matters  the  procedure  in  respect  of  Inhabited  House  Duty  is 
practically  identical  with  that  in  respect  of  Income  Tax,  and  is  fully  dealt  with 
under  that  heading;  see  title  Income  Tax,  Vol.  XYI.,  pp.  679  et  seq.  See  also 
title  Bankruptcy  and  Insolvency,  Vol.  II.,  p.  376. 

(s)  As  the  Inhabited  House  Duty  is  imposed  only  upon  dwelling-houses  which 
are  inhabited,  it  is  not,  of  course,  accurate  to  speak  of  the  immunity  of  houses 
which  are  wholly  unoccupied  as  an  exemption.  But,  on  the  other  hand,  the 
immunity  of  a  house  which  is  occupied  by  a  caretaker  is  properly  an  exemption, 
and  is  so  treated  in  the  House  Tax  Act,  1808  (48  Geo.  3,  c.  53),  Sched.  B. 
It  is  convenient,  therefore,  to  treat  the  two  cases  together. 

(a)  See  note  (e),  p.  182,  ante. 
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not  liable  to  assessment,  although  left  to  the  charge  of  a  person  or 
servant  who  has  been  placed  and  dwells  therein  solely  for  the  pur- 
pose of  airing  the  same  and  preventing  depredation  or  injury  to  the 
premises  (h). 

Immunity  upon  similar  lines  is  granted  by  way  of  exemption 
in  the  case  of  houses  the  keeping  of  which  is  left  to  the  charge 
of  a  person  who  does  not  pay  rates  to  the  Church  or  poor,  and 
who  resides  therein  for  the  purpose  of  taking  care  thereof  (c). 

435.  Various  provisions  are  made  for  the  purpose  of  prevent- 
ing the  duty  from  attaching  to  a  house  which  remains  unoccupied 
in  the  above  sense  for  any  period  not  less  than  a  full  quarter  of 
a  year  and  for  securing  payment  of  the  duty  when  it  becomes 
occupied  (d).    They  may  be  summarised  as  follows  : — 

A  person  who  comes  into  occupation  of  such  house  must  give 
notice  thereof  to  the  assessor.  If  he  neglects  to  give  such  notice 
he  is  liable  to  a  penalty  of  £5,  On  giving  such  notice  he  is  to  be 
charged  with  the  duty  only  from  the  end  of  the  quarter  preceding 
the  commencement  of  his  occupation ;  but  in  default  of  such  notice 
he  is  to  be  charged  for  the  whole  year  (e). 

Houses  becoming  unoccupied  after  assessment  are  to  be  charged 
for  the  whole  year  unless  notice  in  writing  of  the  fact  is  given  to 
the  assessor  (/). 

When  a  change  in  the  occupation  of  a  house  takes  place  after 
the  assessment  is  made,  the  duties  for  the  year  are  payable  by 
the  successive  occupiers  or  owners  according  to  their  periods  of 
possession,  and  will  be  discharged  for  such  portion  of  the  year,  if 
any,  during  which  the  house  is  unoccupied  (g). 

When  the  tenant  or  occupier  quits  after  an  assessment  has  been 
made,  the  duty  for  the  quarter  or  quarters  of  the  year  during  which 
the  house  continued  wholly  empty  and  unoccupied  is  to  be 
remitted  (h). 

A  house  not  built  or  completed  when  the  assessment  is  made  is, 
on  becoming  occupied,  to  be  charged  only  from  the  end  of  the 
quarter  preceding  the  date  of  occupation,  upon  notice  being  given. 
In  default  of  notice,  or  when  the  house  becomes  occupied  within  the 
first  quarter  of  the  year,  the  duty  is  payable  for  the  entire  year  (i). 

{h)  House  Tax  Act,  1825  (6  Geo.  4,  c.  7),  s.  3.  The  immunity  from  duty  will 
be  lost  if  the  caretaker's  functions  are  not  confined  to  the  purposes  mentioned 
{London  Library  v.  Carter  (1890),  38  W.  K.  478).  As  to  meaning  of  "  person  or 
servant,"  the  cases  cited  in  note  {v)  on  p.  193,  ^ost,  may  be  consulted. 

(c)  House  Tax  Act,  1808  (48  Greo.  3,  c.  55),  Sched.  B,  Exemptions,  Case  5. 
As  to  caretakers  of  houses  or  tenements  used  for  business  or  professional 
purposes,  see  p.  195,  yost. 

{d)  Unoccupied  houses  as  well  as  those  which  are  occupied  are  to  be  entered 
on  the  assessment  lists,  and  assessed  by  the  Commissioners  (see  p.  187,  ante),  and 
according  to  the  statutory  provisions,  exemption  from  the  duty  can  be  obtained 
only  upon  application  to  the  Commissioners.  But  in  practice  where  the  conditions 
of  exemption  apply  no  such  application  is  required. 

(e)  House  Tax  Act,  1803  (43  Geo.  3,  c.  161),  s.  15.  See  Re  Colyton  (1820), 
8  Price,  117. 

(/)  House  Tax  Act,  1803  (43  Geo.  3,  c.  161),  s.  15. 
[g)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  A,  r.  5. 
{h)  Ibid. ;  House  Tax  Act,  1825  (6  Geo.  4,  c.  7),  s.  2. 
{i)  Lbid.,  s.  2. 
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Sub -Sect.  2. — Crown  Property. 

436.  Any  house  belonging  to  His  Majesty  or  any  of  the  Koyal 
Family,  except  the  private  estates  of  the  Sovereign,  and  any  public 
office  for  which  the  duties  payable  before  1808  had  been  paid  by 
the  Crown  or  out  of  the  public  revenue,  is  exempt  from  the  duty, 
upon  notice  being  given  to  the  assessor  {j ). 

The  private  estates  of  the  Sovereign  are  subject  to  the  duty  as 
well  as  to  other  taxes,  and  they  are  paid  out  of  the  privy  purse  (k). 

Sub-Sect.  3. — GharifahJe  Institutions. 
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437.  Any  hospital,  charity  school,  or  house  provided  for  the  charitable 
reception  or  relief  of  poor  persons,  is  exempt  from  the  duty  upon  institutions, 
notice  being  given  to  the  assessor  {I). 


Sub-Sect.  4. — Premises  used  for  Business  Purposes. 

438.  The  statutory  rule  which  provides  that  shops  and  ware- 
houses attached  to  or  communicating  with  a  dwelling-house  shall 
be  valued  therewith  for  the  purposes  of  the  inhabited  house  duty  (m) 
was  subject  to  two  exemptions  : — 

(1)  An  exemption  is  made  in  favour  of  warehouses  and  buildings 
upon  or  near  adjoining  wharfs,  if  occupied  by  wharfingers  having 
dwelling-houses  upon  the  wharfs  for  the  residence  of  themselves 
and  their  servants  employed  thereon  (w). 

(2)  Also  in  favour  of  such  warehouses  as  are  distinct  and  separate 
buildings  and  not  part  of  the  dwelling-house  or  of  a  shop  attached 
thereto,  but  employed  solely  for  the  purpose  of  lodging  goods,  wares, 
and  merchandise,  or  for  carrying  on  some  manufacture  (notwith- 
standing that  the  same  may  adjoin  to  or  have  communication  with 
the  dwelling-house  or  shop  (o)). 

The  latter  exemption  does  not  extend  to  the  shops  themselves, 
or  to  show-rooms,  however  extensive,  where  goods  are  exposed  for 
inspection  and  purchase  by  retail  customers  (j?). 

A  further  exemption  was  granted  (q)  in  the  case  of  tenements 

(/)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  Exemptions,  Case  1; 
House  Tax  Act,  1803  (43  Geo.  3,  c.  161),  s.  17.  As  to  Crown  privilege  in  relation 
to  taxation,  see  Coomher  v.  Berhs  Justices  (1883),  9  App.  Cas.  61  (a  case  decided 
upon  the  Income  Tax  Acts).  See  also  titles  Constitutional  Law,  Yol.  YII., 
pp.  118  et  seq. ;  Income  Tax,  Vol.  XYI.,  pp.  631  et  seq. 

(k)  See  Crown  Private  Estates  Act,  1862  (25  &  26  Vict.  c.  37) ;  Crown  Private 
Estates  Act,  1873  (36  &  37  Yict.  c.  61) ;  and  title  Constitutional  Law, 
-  Yol.  YIL,  p.  277. 

{I)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  Case  4;  House  Tax  Act, 
1803  (43  Geo.  3,  c.  161),  s.  17.  The  construction  and  scope  of  this  exemption 
is  discussed  under  title  Charities,  Yol.  lY.,  pp.  213,  214. 

(m)  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  3 ;  and  see  p.  184, 
ante. 

{n)  I  hid. 

(o)  I  hid. 

Ip)  Be  British  and  Foreign  Bible  Society  (1875),  1  Tax  Cas.  13 ;  Maple  &  Co. 
V.  Wilson  (1901),  85  L.  T.  229. 

{q)  House  Tax  Act,  1817  (57  Geo.  3,  c.  25),  ss.  1,  2,  as  amended  by  Eevenue 
Act,  1867  (30  &  31  Yict.  c.  90),  s.  25  ;  and  by  Statute  Law  Eevision  Act,  1873 
(36  &  37  Yict.  c.  91),  and  Statute  Law  Eevision  Act,  1890  (53  &  54  Yict.  c.  33) ; 
House  Tax  Act,  1832  (2  &  3  Will.  4,  c.  113),  s.  3. 
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or  buildings,  or  parts  of  tenements  or  buildings,  which,  having  been 
previously  occupied  as  dwelling-houses  by  persons  who  have  since 
gone  to  reside  in  taxable  dwelling-houses  elsewhere,  are  used  wholly 
as  houses  for  trade  (r)  or  as  warehouses  for  lodging  goods,  or  as 
shops  or  counting-houses,  no  person  dwelling  therein  except  in  the 
daytime. 

The  foregoing  exemptions  in  relief  of  trade  have  been  extended 
and  to  a  considerable  extent  superseded  by  a  more  recent  enact- 
ment (s),  which  in  two  sub-sections  extends  exemptions  to  houses 
occupied  for  any  purpose  of  trade  or  business,  or  of  any  profession 
or  calling,  and,  under  certain  conditions,  to  single  tenements  in  a 
house,  if  used  for  any  of  such  purposes,  or  if  unoccupied.  The 
provisions  are  as  follows  : — 

Sub-sect.  1.  "Where  any  house,  being  one  property,  is  divided  into, 
and  let  in,  different  tenements,  and  any  of  such  tenements 
are  occupied  solely  for  the  purposes  of  any  trade  or  business, 
or  of  any  profession  or  calling  by  which  the  occupier  seeks 
a  livelihood  or  profit,  or  are  unoccupied,  the  person  charge- 
able as  occupier  of  the  house  is  at  liberty  to  give  notice  in 
writing  at  any  time  during  the  year  of  assessment,  to  the 
surveyor  of  taxes  for  the  parish  or  place  in  which  the  house 
is  situate,  stating  the  facts;  and  after  the  receipt  of  such 
notice  by  the  surveyor,  the  Commissioners  acting  in  the 
execution  of  the  Acts  relating  to  the  inhabited  house  duties 
are,  upon  proof  of  the  facts  to  their  satisfaction,  to  grant 
relief  from  the  amount  of  duty  charged  in  the  assessment, 
so  as  to  confine  the  same  to  the  duty  on  the  value  at  which 
the  house  should,  in  their  opinion,  have  been  assessed,  if  it 
had  been  a  house  comprising  only  the  tenements  other 
than  those  which  are  occupied  as  above  mentioned  or  which 
are  unoccupied  (t). 
Sub-sect,  2.  Every  house  or  tenement  which  is  occupied  solely 
for  the  purposes  of  any  trade  or  business  or  of  any  profession 
or  calling  by  which  the  occupier  seeks  a  livelihood  or  profit 
is  to  be  exempted  from  the  duty  by  the  said  Commissioners 


(r)  As  to  the  meaning  of  "  trade  "  used  in  a  like  connection  in  the  Revenue 
Act,  1869  (32  &  33  Vict.  c.  14),  s.  11  (repealed),  see  Bushj  v.  Newson  (1875), 
L.  E.  10  Exch.  322  ;  Keene  v.  Dashivood  (1877),  36  L.  T.  215  ;  Bank  of  India  v. 
Wilson  (1877),  3  Ex.  D.  108;  Keen  v.  Fuller  and  Horsey  (1877),  1  Tax  Cas.  194  ; 
Scottish  Widoius'  Fimdy.  Inland  Revenue  {Solicitor)  (1875),  2  E.  (Ct.  of  Sess.)  394; 
Edinburgh  Life  Assurance  Co.  v.  Inland  Revenue  {Solicitor)  (1875),  2  E.  (Ct.  of 
Sess.)  394  ;  and  also  Re  Scottish  National  Insurance  Co.  (1875),  1  Tax  Cas.  11; 
Re  Caledonian  Fire  and  Life  Insurance  Co.  (1875),  1  Tax  Cas.  12. 

(s)  Customs  and  Inland  Ee venue  Act,  1878  (41  &  42  Vict.  c.  15),  s.  13  (repeal- 
ing the  Eevenue  Act,  1869  (32  &  33  Vict.  c.  14),  s.  11),  which  seems  to  have  had 
the  double  object  of  extending  the  exemption  hitherto  confined  to  premises 
occupied  for  the  purpose  of  any  trade,  and  at  the  same  time  of  remedying  the 
grievance  of  owners  of  flats  consequent  on  the  decision  in  A,-G.  v.  Mutual 
Tontine  Westminster  Chambers  Association  (1876),  1  Ex.  D.  469,  C.  A.,  so  far  as 
that  decision  affected  flats  containing  tenements  any  of  which  were  occupied 
solely  for  the  purposes  of  trade.  See  Grant  v.  Langston,  [1900]  A.  C.  383, 
per  Lord  Macnaghten,  at  p.  395. 

{t)  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Vict.  c.  15),  s.  13  (1).] 
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upon  proof  of  the  facts  to  their  satisfaction,  and  this  exemp- 
tion is  to  take  effect  although  a  servant  or  other  person  may 
dwell  in  such  house  or  tenement  for  the  protection  thereof  (u). 
The  term  "  servant  "  here  means  only  a  menial  or  domestic 
servant  employed  by  the  occupiers  ;  and  the  expression  "  other 
person  "  means  any  person  of  a  similar  grade  or  description  not 
otherwise  employed  by  the  occupier  and  engaged  by  him  to  dwell 
in  the  house  or  tenement  solely  for  its  protection  (^;). 

439.  These  provisions  have  given  rise  to  much  litigation,  and  it 
cannot  be  said  that  the  true  construction  is  yet  on  all  points  clear, 
but  it  is  conceived  that  the  following  propositions  represent  the 
result  of  the  decisions: — 

1.  In  order  to  bring  the  case  within  suh-sect.  1,  the  whole  or, 

at  any  rate,  substantially  the  whole  house  must  be  divided 
into  separate  tenements,  and  unless  this  is  the  case  neither 
the  landlord  nor  the  occupier  of  any  tenement  therein  can 
claim  the  exemption  (a). 

2.  The  division  contemplated  is  a  structural  division,  or  at  any 

rate  a  physical  division  of  a  permanent  nature  (b). 

3.  Further,  in  order  to  bring  the  case  within  sub-sect.  1,  the  entire 

house  or,  at  any  rate,  substantially  the  whole  must,  in  addi- 
tion, be  either  actually  let  in  separate  tenements  at  the  time, 
or,  at  any  rate,  be  habitually  so  let.  The  fact  of  the  landlord 
reserving  any  substantial  part  for  his  own  use  is  fatal  to 
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(ii)  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Vict.  c.  15),  s.  13  (2). 

(v)  Customs  and  Inland  Revenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  24. 
Before  the  passing  of  this  amending  provision,  the  expression  "  servant  or  other 
person  "  in  the  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Vict.  c.  15), 
s.  13  (2),  was  the  subject  of  the  following  decisions  which  are  now  no  longer 
directly  in  point:  —  Yewens  v.  Noakes  (1880),,  6  Q.  B.  D.  530,  C.  A. ;  City  Bank  v. 
Last  (1881),  47  L.  T.  254 :  Wootten  v.  Rolfe  (1881),  47  L.  T.  252 ;  Re  Ainslie 
(1881),  1  Tax  Cas.  342  ;  Rolfe  v.  Hyde{l%d>\),  6  Q.  B.  D.  673;  Cowan  and 
Strachan  v.  Inland  Revenue,  Scottish  Widows'  Fund  v.  Inland  Revenue  (1880),  7  R. 
(Ct.  of  Sess.)  491. 

(a)  London  and  Westminster  Bank  v.  Smith  (1902),  87  L.  T.  244,  246,  H.  L.  ; 
Yorkshire  Insurance  Go.  v.  Clayton  (1881),  8  Q.  B.  D.  421,  C.  A.  ;  Chapman  v. 
Royal  Bank  of  Scotland  (1881),  7  Q.  B.  D.  136  ;  Russell  v.  Coutts  (1881),  9  R. 
(Ct.  of  Sess.)  261 ;  Knight  v.  Manley  (1905),  92  L.  T.  506;  Walsingham  {Lord)  v. 
Stijles  (1894),  3  Tax  Cas.  247  ;  Corke  v.  Brims  (1883),  10  E.  (Ct.  of  Sess.)  1128; 
Nishet  v.  M'Innes,  Mackenzie  and  Lockhead,  (1884),  HE.  (Ct.  of  Sess.)  1095  ;  Clerk 
V.  British  Linen  Co.  (1885),  12  E.  (Ct.  of  Sess.)  1133  ;  Smiles  v.  Crooke  (1886), 
13  E.  (Ct.  of  Sess.)  730 ;  Allan  v.  Miller  (1889),  16  E.  (Ct.  of  Sess.)  557  ;  Grant 
V.  Langston,  [1900]  A.  C.  383  ;  Union  Bank  of  Scotland  v.  Inland  Revenue  (1901), 
3  F.  (Ct.  of  Sess.^  771 ;  Murdochs  v.  Inland  Revenue  (1904),  7  F.  (Ct.  of  Sess.)  Ill ; 
Nicholls  v.  Malim,  [1906]  1  K.  B.  272. 

(&)  Chapman  V.  Royal  Bank  of  Scotland,  supra  ;  Russell  y.  Coutts,  supra  ;  Corke 
V.  Brims,  supra  ;  Hoddinot  v.  Home  and  Colonial  Stores,  [1896]  1 Q.  B.  169.  These 
cases  seem  to  show  that  original  structural  division  between  the  tenements  is 
not  necessary ;  that  the  screwing  up  and  barring  of  the  door  of  communication 
is  sufficient ;  that  possibly  heavy  doors  constantly  kept  locked  and  bolted  might 
suffice  ( per  Lord  Brampton  in  London  and  Westminster  Bank  v.  Smith,  supra, 
at  p.  246) ;  but  that  a  mere  contractual  division,  or  the  shutting,  or  even  locking 
of  an  ordinary  door  between  two  rooms  would  not  satisfy  the  section.  See, 
however,  the  observations  of  Phillimore,  J.,  in  Knight  v.  Manley,  supra,  at 
p.  509. 
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the  claim,  whether  on  the  part  of  the  landlord  or  of  any 
occupier  (c). 

4.  Where  the  conditions  as  regards  division  and  letting  are  not 

fulfilled,  the  landlord  or  owner  is  chargeable  with  the  duty 
for  the  entire  house,  including  the  parts  occupied  by  his 
tenants  (d).  Where  they  are  fulfilled,  he  is  chargeable  only 
in  respect  of  such  parts  of  the  house  as  the  exemption  does 
not  apply  to  (e). 

5.  The  two  sub-sections  are  entirely  separate  and  distinct,  and 

an  occupier  is  entitled  to  relief  if  his  case  comes  within 
either  of  them(/'). 

6.  Where  two  tenements  under  one  roof  are  structurally  separate 

from  top  to  bottom,  with  separate  entrances  from  the  street, 
each  tenement  may  constitute  a  house  or  tenement  within 
sub-sect.  2,  and  if  either  tenement  is  occupied  solely  for 
the  purposes  of  any  trade,  business,  profession  or  calling, 
exemption  from  the  duty  may  be  claimed  in  respect  of  such 
tenement ;  and  this  is  the  case  though  one  or  both  of  such 
tenements  are  in  the  occupation  of  the  owner  (g), 

7.  It  seems  that  a  self-contained  flat  to  which  the  occupier  has 

access  by  a  staircase  in  common  with  the  tenants  of  the 
other  flats,  the  landlord  having  the  key  and  the  control 
of  the  staircase,  is  not  a  house  or  tenement  within  sub- 
sect.  2,  and  that  an  occupier  using  such  flat  solely  for  the 
purposes  of  his  trade,  business,  profession  or  calling,  is  not 
entitled  to  exemption  from  the  duty  unless  he  can  bring  his 
case  within  sub-sect.  1  (h). 


[c)  London  and  Westminster  Bank  v.  Smith  (1902),  87  L.  T.  244,  H.  L.  ; 
Chapman  v.  Royal  Bank  of  Scotland  (1881),  7  Q.  B.  D.  136,  and  the  other  cases 
cited  in  note  (a)  on  p.  193,  ante;  Hoddinot  v.  Home  and  Colonial  Stores,  [1896] 
1  Q.  B.  169.  In  the  Scottish  courts  it  has  been  held  that  where  the  whole  house 
is  let  to  one  person,  and  the  lessee  sublets  one  part,  which  forms  a  self-contained 
tenement,  retaining  the  rest  himself  for  business  purposes,  the  business  premises 
are  exempt  {Smiles  y.  Croohe  (1886),  13  E.  (Ct.  of  Sess.)  730 ;  Allan  v.  Miller 
16  E.  (Ct.  of  Sess.)  1133).  But  these  cases  seem  to  be  inconsistent  with  ^oc?(/?'/zo!{ 
V.  Home  and  Colonial  Stores,  supra,  and  cannot,  it  is  submitted,  be  relied  upon. 
If  they  are  rightly  decided  it  would  appear  to  follow  that  the  lessee  of  a  house, 
for  however  long  a  term,  is  in  a  more  favourable  position  as  regards  exemption 
than  the  freeholder,  and  a  sub-lessee  of  a  tenement  in  a  more  favourable 
position  than  an  original  lessee. 

{d)  London  and  Westmitister  Bank  y.  Smith,  supra.  The  case  then  falls  within 
the  House  Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  6  ;  see  pp.  184, 185,  a7ite. 

(e)  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  15),  s.  13  (1)  ; 
see  p.  192,  ante. 

(/)  Grant  v.  Lamjston,  [1900]  A.  C.  383. 

((/)  Orant  v.  Larigston,  supra,  where  there  was  a  building  of  two  stories  under 
one  roof,  and  the  owner  occupied  the  ground  floor  for  his  business  as  a  licensed 
victualler,  and  the  upper  storey  as  his  dwelling-house,  the  two  tenements 
being  separate  throughout  without  inter- communication  and  having  separate 
entrances  to  the  street,  and  it  was  held  that  the  owner  was  entitled  to  exemp- 
tion in  respect  of  his  business  premises  under  the  Customs  and  Inland  Eevenue 
Act,  1878  (41  &  42  Yict.  c.  15),  s.  13  (2);  see  p.  192,  ante.  And  see  Chapman 
V.  Royal  Bank  of  Scotland,  supra. 

(h)  London  and  Westminster  Bank  v.  Smith,  supra;  Yorkshire  Lnsurance  Co. 
V.  Clayton  (1881),  8  Q.  B.  D.  421,  C.  A.  The  common  staircase  seems  to  be  the 
circumstance  which  differentiates  flats  such  as  those  which  were  in  question 
in  the  case  of  Walsiiujham  (Lord)  v.  Styles  (1894),  3  Tax  Cas.  247,  from  the 
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If  more  than  one  person  thus  dwells  in  the  house  in  the  capacity 
of  caretaker,  the  benefit  of  the  exemption  is  taken  away  (i) ; 
and  whether  the  caretaker  be  a  servant  or  "  other  person," 
he  must  dwell  in  the  house  for  its  protection,  and  if  he 
dwell  there  for  other  purposes  also,  the  benefit  of  the 
exemption  is  taken  away  (k). 


Sect.  4. 

Exemptions 
and  Abate- 
ments. 


Sub-Sect.  5. — Houses  used  for  Providing  Separate  Dwellings. 

440.  A  house  which,  so  far  as  it  is  used  as  a  dwelling-house,  is 
used  for  the  sole  purpose  of  providing  separate  dwellings,  is  to  be 
dealt  with  as  follows  (Q : — 

(1)  The  value  of  any  dwelling  therein  of  an  annual  value  of 
below  £20  is  to  be  excluded  from  valuation. 

(2)  The  rate  of  duty  in  respect  of  any  dwelling  therein  of  an 
annual  value  of  £20,  but  not  exceeding  £40,  is  to  be  reduced  to  3o?. 

(3)  The  rate  of  duty  in  respect  of  any  dwelling  therein  of  an 
annual  value  exceeding  £40,  but  not  exceeding  £60,  is  to  be 
reduced  to  6<:L 

The  exemption  and  the  abatement  specified  in  (1)  and  (2) 
respectively  are  not  to  take  effect  {m),  except  upon  production  of  a 
certificate  of  the  medical  officer  of  health  for  the  district  (n),  to  the 
effect  that  the  house  is  so  constructed  as  to  afford  suitable  accom- 
modation for  each  of  the  families  or  persons  inhabiting  it,  and  that 
due  provision  is  made  for  their  requirements. 

The  medical  officer  is,  upon  request  by  the  person  who  would  be 
liable  to  pay  the  house  duty,  to  examine  the  house,  for  the  purpose 
of  ascertaining  whether  such  certificate  can  properly  be  given,  and, 
if  so,  to  certify  accordingly  (o). 


Exemption 
and  abate- 
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tenements  in  Grant  v.  Langston,  [1900]  A.  C.  383  (see  London  and  Westminster 
Bank  v.  Smith  (1902),  87  L.  T.  244,  H.  L.,  per  Lord  Brampton,  at  p.  246).  The 
proposition  in  the  text  cannot,  however,  be  regarded  as  indisputable  having 
regard  to  Lord  Dayey's  expression  of  opinion  in  the  case  of  Grant  v.  Langston, 
supra,  at  p.  397,  that  the  word  "  tenement "  must  have  the  same  meaning  in 
the  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  15),  s.  13  (2),  as 
it  has  in  s.  13  (1)  {Hid.).  It  is  to  be  remarked,  however,  that  if  this  be  so,  the 
condition  as  regards  letting  in  s.  13  (1)  {iUd.)  would  appear  to  be  inoperative, 
since  an  occupier  for  business  purposes  of  a  divided  tenement,  who  is  excluded 
from  claiming  exemption  under  s.  13  (1)  {Hid.)  by  reason  of  the  whole  house 
not  being  let,  would  be  exempt  under  s.  13  (2)  {ihid.). 

(^■)  Weguelin  v.  Wayall  (1885),  14  Q.  B.  D.  838.  But  see  Inland  Eevenue  v. 
Standard  Life  Assurance  Co.  (1894),  21  E.  (Ct.  of  Sess.)  820,  where  this  decision 
is  doubted  by  Lord  Adam. 

{h)  Inland  Revenue  v.  Standard  Life  Assurance  Co.,  supra;  LamUon  v.  Kerr 
[1895]  2  Q.  B.  233  ;  London  Library  v.  Carter  (1890),  38  W.  E.  478  ;  Smiles  v. 
Merchant  Co.  of  Edinhurgh  (1889),  2  Tax  Cas.  533;  London  and  Westminster 
Bank  v.  Smith,  supra,  and  for  cases  previous  to  the  amending  Act,  Customs 
and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  see  note  {v),  p.  193, 
ante. 

{I)  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  ss.  11,  17,  and  Sched.  For  the 
purpose  of  this  Act,  the  otherwise  repealed  Customs  and  Inland  Eevenue  Act, 
1890  (53  &  54  Vict.  c.  8),  s.  26  (2),  remains  in  force.  See  also  the  Customs  and 
Inland  Eevenue  Act,  1891  (54  &  55  Vict.  c.  25),  s.  4  (2). 

(m)  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  s.  11  (2). 

{n)  See  title  Public  Health  and  Local  Administration. 

(o)  Customs  and  Inland  Eevenue  Act,  1890  (53  &  54  Vict.  c.  8),  s.  26  (2). 
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If  the  authority  is  of  opinion  that  the  duties  which  would 
devolve  on  the  medical  officer  could  not  be  performed  by  him 
without  interference  with  the  due  performance  of  his  ordinary 
duties,  it  may  appoint  some  other  legally  qualified  medical  prac- 
titioner, having  the  same  qualification,  to  act  in  his  place,  whose 
certificate  shall  have  the  same  effect  (p). 

441.  In  order  to  entitle  a  particular  dwelling  to  exemption,  or 
abatement,  it  would  seem  that  it  is  not  necessary  that  there  should 
be  a  structural  division  of  each  set  of  rooms  from  the  others.  A  set 
of  rooms  consisting  of  a  bedroom,  sitting-room  and  kitchen  opening 
upon  a  landing,  the  lodger  having  the  use,  in  common  with  other 
lodgers,  of  the  front  entrance  and  hall,  is  entitled  to  the  exemption 
or  abatement  (q).  Cubicles,  however,  provided  for  sleeping  only, 
the  inmates  having  access  in  common  to  adjoining  dining-rooms, 
reading-rooms  and  kitchens,  are  not  separate  dwellings  entitled  to 
exemption  or  abatement  (?•)• 

If  any  one  of  the  tenements  is  used  as  a  shop  as  well  as  a  dwelling- 
house,  the  exemption  or  abatement  is  excluded  as  regards  the  whole 
house  (s). 

(p)  Customs  and  Inland  Eevenue  Act,  1890  (53  &  54  Vict.  c.  8),  s.  26  (2). 

{q)  Seaman  v.  Lee  (1899),  68  L.  J.  (Q.  B.)  593. 

(V)  London  County  Council  v.  Cook,  [1906]  1  K.  B.  278. 

(s)  Hillman  v.  Ankerson  (1906),  95  L.  T.  452. 


INHERITANCE. 

See  Copyholds;  Descent  and  Distribution;  Executors  and 
Administrators;  Eeal  Property  and  Chattels  Eeal. 


INHIBITION. 

See  Ecclesiastical  Law. 
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Patents. 
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Boundaries, 

Walls. 
Patents. 


Pences,   and  Party 
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Specific  Performance. 
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Trade  Marks,  Trade  Names,  and 
Designs. 

Eeal  Property  and  Chattels  Eeal. 


Part  I. — Nature  of  Remedy  and 
Jurisdiction. 

Sect.  1. — Restrictive  and  Mandatory  Injunctions, 

442.  An  injunction  is  a  judicial  process  whereby  a  party  is  pefinitionof 
ordered  to  refrain  from  doing  or  to  do  a  particular  act  or  thing,  iiijunction. 
In  the  former  case  it  is  called  a  restrictive  injunction,  and  in  the 
latter  a  mandatory  injunction  (a). 

Formerly  the  Court  of  Chancery  would  not  direct  the  performance  Jurisdiction 
of  a  positive  act,  but  by  restraining  a  defendant  from  allowing  ^^^^^ 
things  to  remain  as  they  were,  as,  for  example,  from  allowing  il^^unctions. 
buildings  to  remain  on  land,  indirectly  accomplished  the  same 
result.    An  order  so  framed  was  called  a  mandatory  order;  but 
now  all  mandatory  injunctions  are  in  the  direct  mandatory  form, 
and  not  in  the  indirect  form  hitherto  used  (h).    There  is  now  no 


(a)  As  to  the  nature  and  extent  of  the  equitable  remedy  by  way  of  injunction, 
see  title  Equity,  Vol.  XIII.,  pp.  46  et  seq.  An  injunction  was  formerly  enforced 
by  means  of  a  writ  of  injunction,  but  writs  of  injunction  have  now  been  abolished 
and  an  injunction  is  by  judgment  or  order,  bat  any  such  judgment  or  order 
has  the  same  effect  as  a  writ  of  injunction  previously  had  (E.  S.  C,  Ord.  50, 
r.  11). 

(6)  Jackson  v.  Normanby  Brick  Co.,  [1899]  1  Ch.  438,  C.  A. ;  and  see  Guinness 
V.  Fitzsimons  (1884),  13  L.  E.  Ir.  71  (where  a  mandatory  inj unction  to  an  evicted 
tenant  to  remove  timber  was  granted  in  the  direct  form) ;  Bidwell  v.  Holdon 
(1890),  63  L.  T.  104  (where  North,  J.,  made  the  order  in  the  direct  form  in 
order  that  any  danger  of  misapprehension  might  be  avoided  on  the  part  of  the 
defendant,  who  was  in  a  humble  position  in  life)  ;  see  also  Davies  v.  Gas  Light 
and  Coke  Co.,  [1909]  1  Ch.  708,  0.  A.  If  a  mandatory  inj  unction  in  the  negative 
form  formerly  in  use  is  obtained,  it  can  be  enforced  by  obtaining  a  supplemental 
order  fixing  a  time  for  compliance,  and  then  moving  for  an  attachment  or 
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question  as  to  the  jurisdiction  of  the  court  to  grant  mandatory 
injunctions,  and  where  the  court  is  satisfied  that  a  substantial 
wrong  has  been  done  and  there  has  been  no  delay  or  acquiescence, 
it  will,  in  a  proper  case,  not  hesitate  to  grant  a  mandatory 
injunction  (c). 


Sect.  2. — Perpetual  and  Interlocutory  Injunctions, 

443.  A  perpetual  injunction  is  based  on  a  final  determination 
of  the  rights  of  the  parties,  and  is  intended  permanently  to 
prevent  infringement  of  those  rights  and  obviate  the  neces- 
sity of  bringing  action  after  action  in  respect  of  every  such 
infringement  (d), 

444.  An  injunction,  being  personal,  does  not  run  with  the 
land(e). 

445.  The  object  of  an  interlocutory  or  interim  injunction  is  to 
preserve  matters  in  statu  quo,  until  the  case  can  be  tried  (/).  Such 
an  injunction,  therefore,  only  continues  in  force  until  the  hearing  of 
the  cause,  or  until  further  order,  when,  as  is  usually  the  case,  the 
order  is  so  framed.  It  cannot  be  considered  in  argument  as 
affecting  the  ultimate  decision  of  a  cause  (^).  In  granting  an 
interlocutory  injunction  the  court  acts  in  aid  of  the  legal  right,  on 
the  principle  of  preserving  property  until  a  legal  decision  can  be 
had  on  the  rights  of  the  parties  (h).  It  does  not  assume  finally  to 
dispose  of  the  legal  right  (i),  and  will  only  impose  such  restraint  as 
may  suffice  to  stop  the  mischief  complained  of,  or,  where  the  object 
is  to  stay  further  injury,  to  keep  things  as  they  are  at  the 
moment  (k).    Such  an  injunction  is  in  effect  a  substitute  for  the 


committal  (see  p.  291,  post),  upon  proof  of  personal  service  of  both  orders 
{Mansell  v.  Jones,  [1905]  W.  N.  168,  0.  A. ;  Smith  v.  Smith  (1875),  L.  E.  20 
Eq.  500 ;  Hermann  Loog  v.  Bean  (1884),  26  Ch.  D.  306,  314,  0.  A.).  It  has  been 
said  that  the  power  of  granting  mandatory  injunctions  must  be  exercised  with 
the  greatest  possible  care  [Isenherg  v.  J^Jast  India  House  Estate  Co.  (1863),  3 
De  Gr.  J.  &  Sm.  263,  per  Lord  Westbury,  L.C,  at  p.  272),  but  every  injunc- 
tion, whether  restrictive  or  mandatory,  ought  to  be  granted  with  care  and 
caution,  and  no  more  care  or  caution  is  required  in  the  case  of  a  mandatory 
injunction  than  a  restrictive  injunction  {Smith  v.  Smith,  supra,  per  Jessel, 
M.R.,  at  p.  504  ;  see  Laiurence  v.  Horton  (1890),  59  L.  J.  (cH.)  440). 

(c)  Smith  V.  Smith,  supra;  Shiel  v.  Godfrey  &  Co.,  [1893]  W.  N.  115.  As  to- 
the  protection  of  contractual  rights  by  a  restrictive  or  mandatory  injunction, 
see  p.  235,  post. 

(d)  See  lonperial  Gas  Light  and  Coke  Co.  {Directors)  v.  Broadhent  (1859),  7  H.  L. 
Cas.  600. 

(e)  A.-G.  V.  Birmin()ham,  Tame,  and  Rea  Drainage  Board  (1881),  17  Ch.  D. 
685,  C.  A. ;  A.-G.  v.  Dorking  Union  Gitardians  (1882),  20  Ch.  D.  595,  C.  A. 

(/)  Plimpton  V.  Spil/er  (1876),  4  Ch.  D.  286,  289,  C.  A. ;  Black  Point  Syndi- 
cate, Ltd.  V.  Easte}m  Concessions,  Ltd.  (1898),  79  L.  T.  658,  662.  As  to  interim 
orders,  see  p.  277,  j^ost. 

ig)  Drew  v.  Harman  (1818),  5  Price,  319,  322. 

{h)  Saunders  v.  Smith  (1838),  3  My.  &  Cr.  711 ;  Hilton  v.  Granville  {Earl) 
(1841),  Cr.  &  Ph.  283,  292. 

{i)  Harman  v.  Jones  (1841),  Cr.  &  Ph.  299;  Preston  v.  Luck  (1884),  27  Ch.  D. 
497,  506,  C.  A. 

{k)  Blakemore  v.  Glamorganshire  Canal  Navigation  (1832),  1  My.  &  K.  154, 
185;  Harman  v.  Jones,  supra. 
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Sect.  2. 

Perpetual 
and  Inter- 
locutory 
Injunctions. 


damages  which  might  be  assessed  for  the  period  between  the  issuing 
of  the  writ  and  the  trial  (I) ;  and  so  a  claim  for  such  an  injunction 
may  be  joined  with  a  claim  for  the  possession  of  land,  though 
probably  a  claim  for  a  perpetual  injunction  could  not  be  so  joined 
without  leave  (m). 

Sect.  3. — Ancillary  Accounts, 

446.  Where  a  man  establishes  his  right  to  a  perpetual  injunc-  Accounts, 
tion,  the  court  will  also,  where  the  case  so  requires,  give  him  an 
account,  that  his  remedy  may  be  complete  (n) ;  but  before  the 
Judicature  Acts,  if  for  any  reason  the  injunction  was  refused,  there 

could  be  no  account,  for  there  was  nothing  to  which  the  juris- 
diction of  equity  could  attach,  the  right  to  an  account  being 
dependent  on  the  right  to  the  injunction  (o).  The  right  to  an 
account  may  be  lost  by  delay  (^i),  even  though  an  injunction  is 
granted  (Z)).  The  account  is  limited  to  the  actual  profits  made  by 
the  wrongdoer,  and  cannot  be  extended  so  as  to  cover  the  damage 
sustained  by  reason  of  merely  tortious  acts  unaccompanied  by 
profit  (c).  The  account  will  be  limited  to  a  period  of  six  years  before 
the  date  of  the  commencement  of  the  action  (d). 

447.  Where  a  doubt  exists  as  to  the  legal  right,  and  especially  where  doubt 
when  an  injunction  might  be  a  great  hardship  on  the  defendant,  exists. 

an  interlocutory  injunction  will  be  refused,  on  the  defendant 
undertaking  to  keep  an  account  (e). 


(0  EeadY.  Wotton,  [1893]  2  Ch.  171,  174. 

{m)  Ibid.;  R.  S.  C,  Ord.  18,  r.  2;  but  see  Kendrich  v.  Boherts  (1882),  46 
L.  T.  59 

(n)  Baily  v.  Taylor  (1829),  1  Euss.  &  M.  73;  Smith  v.  London  and  South 
Western  Rail.  Co.  (1854),  Kay,  408 ;  Price's  Patent  Candle  Co.  v.  Bamuen's  Patent 
Candle  Co.  (1858),  4  K.  &  J.  727. 

(o)  Ihid.  In  Price's  Patent  Candle  Go.  y.Bamuen^s  Patent  Candle  Co.,  supra,  the 
rule  was  held  equally  applicable,  although  the  ground  for  refusing  the  injunction 
in  that  case  was  that  there  was  nothing  left  upon  which  it  could  operate,  the 
stock  of  the  defendants,  in  respect  of  which  the  injunction  was  sought,  having 
been  sold  before  the  hearing.  In  the  case  of  mines,  however,  an  account  may 
be  had  even  though  no  injunction  would  lie  {Parrott  v.  Palmer  (1834),  3 
My.  &  K.  632,  642).  Damages  cannot  be  given  as  well  as  an  account,  see 
p.  215,  post. 

(a)  Parrott  v.  Palmer,  supra. 

(h)  Harrison  v.  Taylor  (1865),  11  Jur.  (n.  s.)  408. 

(c)  Colburn  v.  Simms  (1843),  2  Hare,  543,  560  ;  Powell  v.  Aihen  (1858),  4  K.  &  J. 
343,  351 ;  Muddock  v.  Blackwood,  [1898]  1  Ch.  58. 

{d)  Crossley  v.  Derby  Gas  Light  Co.  (1834),  4  L.  J.  (CH.)  25  ;  Bean  v.  Thwaite 
(1855),  21  Beav.  621 ;  but  the  account  would  not  be  so  limited  in  a  case  of  fraud 
in  which  steps  were  taken  to  secure  secrecy  and  prevent  discovery  {Dean  v. 
Th  waite,  supra ;  Bulli  Coal  Milling  Co.  v.  Osborne,  [1899]  A.  0.  351,  P.  C).  As 
to  the  difficulties  which  sometimes  arise  in  working  out  a  decree  for  an  account, 
in  consequence  of  which  an  arrangement  or  compromise  is  often  come  to,  see 
Crosley  v.  Derby  Gas-Light  Co.  (1838),  3  My.  &  Cr.  428. 

(e)  Bramivell  v.  Halcomb  (1836),  3  My.  &  Cr.  737,  739  ;  Saunders  v.  Smith 
(1838),  3  My.  &  Cr.  711,  738  ;  Spottiswoode  v.  Clarke  (1846),  2  Ph.  154  (cases  of 
copyright);  Morgan  v.  Seaward  (1835),  1  Web.  Pat.  Cas.  167;  Neilsonv.  Thomp- 
son and  Forman  (1840),  1  Web.  Pat.  Cas.  275,  286  ;  Clarke  v.  Nichols  (1895),  12 
E.  P.  C.  310;  Holophane,  Ltd.,  O'Clery  and  Davis  v.  Berend  (0.)  Co.,  Ltd. 
(1897),  15  R.  P.  C.  18.  The  plaintiff  is  entitled  to  a  formal  undertaking  to 
account  (Thomson  v.  Hughes  (1890),  7  R.  P.  C.  71,  76). 
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448.  An  account  may  also  be  ordered  to  be  kept  when  an 
interlocutory  injunction  is  refused  (/),  or  when  an  injunction  is 
stayed  pending  an  appeal  (g). 

Sect.  4. — Jurisdiction, 

449.  The  power  to  grant  an  injunction  does  not  depend  upon  the 
existence  of  property.  Independently  of  any  question  as  to  the 
right  at  law,  the  Court  of  Chancery  had  an  original  and  indepen- 
dent jurisdiction  to  prevent  what  it  considered  an  injury,  whether 
arising  from  a  violation  of  an  unquestionable  right  or  from  a 
breach  of  contract  or  confidence  (h). 

450.  The  jurisdiction  to  grant  relief  by  way  of  injunction  was 
formerly  only  exercisable  by  the  Court  of  Chancery  (i),  but  courts 
of  common  law  were  empowered  to  grant  injunctions  in  certain 
cases  {k),  and  the  jurisdiction  of  the  Court  of  Chancery  and  the 
common  law  courts  having  been  transferred  (I)  to  the  High  Court 
of  Justice,  every  branch  of  the  court  has  now,  therefore,  jurisdiction 
to  grant  injunctions  in  all  cases  in  which  courts  of  equity  or 
common  law  could  formerly  grant  such  relief  (m). 

451.  It  has  also  been  specially  provided  (n)  that  an  injunction 
by  interlocutory  order  (o)  may  be  granted  in  all  cases  in  which  it 
appears  to  the  court  to  be  just  or  convenient  that  such  order  shall 
be  made ;  and  that  any  such  order  may  be  made  unconditionally  or 
upon  such  terms  and  conditions  as  the  court  shall  think  just. 

This  provision  did  not  alter  the  principles  upon  which  the  court 
acted  in  granting  injunctions  (^),  but  was  intended  only  to  do 


(/)  See  p.  222, 
{g)  Kaye  v.  ChuU  &  Sons  (1886),  4  E.  P.  C.  23. 

(A)  Albert  {Prince)  v.  Stranqe  (1849),  1  Mac.  &  Gr.  25  ;  Pollard  v.  Photographic 
Co.  (1888),  40  Ch.  D.  345,  354  ;  and  see  GoodesouY.  Gallatin  {l^i  11),  2  Dick.  455, 
as  to  the  origin  and  extent  of  the  jurisdiction  ;  see  also  p.  255,  post. 

[i)  As  to  the  jurisdiction  generally  and  the  cases  in  which  the  courts  exer- 
cised jurisdiction  in  respect  of  injunctions  before  1875,  see  title  Equity, 
Vol.  XIIL,  pp.  46-65. 

{k)  The  courts  of  common  law  could  grant  injunctions  in  the  case  of  patents 
under  the  Patent  Law  Amendment  Act,  1852  (15  &  16  Vict.  c.  83),  repealed  by 
the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57).  See 
also  title  Equity,  Vol.  XIIL,  p.  51. 

{I)  By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  16. 

(m)  BeddowY.  Beddoiu  (1878),  9  Ch.  D.  89,  93.  This  jurisdiction  is  practically 
unlimited,  except  for  the  fact  that  it  can  only  be  exercised  where  it  is  right  or 
just  to  do  so;  but  what  is  right  or  just  must  be  decided  not  by  the  caprice  of 
the  judge,  but  according  to  sufficient  legal  reasons  or  on  settled  legal  principles 
{ibid.). 

{n)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8).  As  to  the  latter  part 
of  this  provision,  dealing  with  applications  for  injunctions  before,  at,  or  after  the 
hearing,  in  the  case  of  any  threatened  or  apprehended  waste  or  trespass,  see 
pp.  232,  233,  j^'jst. 

(o)  These  words  are  not  confined  in  their  meaning  to  an  order  made  between 
writ  and  final  judgment,  but  mean  an  order  other  than  a  final  judgment  in  an 
action,  whether  made  before  judgment  or  after  [Smith  v.  Cowell  (1880),  6 
Q.  B.  D.  75,  C.  A.). 

(p)  Fletcher  v.  Bodgers  (1878),  27  W.  E.  97,  C.  A.  ;  Day  v.  Broimrigg  (1878), 
10  Ch.  D.  294,  307,  C,  A. ;  Gaskin  v.  Balls  (1879),  13  Ch.  D.  324,  C.  A. 
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away  with  certain  technical  difficulties  with  respect  to  injunc-      Sect.  4, 

tions  (q).    It  did  not  enlarge  the  jurisdiction  of  the  court  so  as  to  Jurisdiction. 

enable  it  to  grant  an  injunction  in  a  case  in  which,  before  the 

provision  came  into  force,  there  was  no  legal  right  on  the  one  side 

or  no  legal  liability  on  the  other  at  law  or  in  equity  (r).     It  did, 

however,  give  to  the  court  power,  when  dealing  with  legal  rights 

which  were  under  its  jurisdiction  independently  of  this  provision, 

if  it  should  think  it  just  or  convenient,  to  superadd  to  what  would 

have  been  previously  the  remedy,  a  remedy  by  way  of  injunction  (a); 

and  now,  therefore,  whenever  a  legal  right,  which  can  be  asserted 

either  at  law  or  in  equity,  does  exist,  then,  whatever  the  previous 

practice  may  have  been,  the  court  is  enabled  by  virtue  of  this 

provision,  in  a  proper  case,  to  grant  an  injunction  to  protect  that 

right  (b). 

The  words  *'  just  or  convenient  "  in  the  above  provision  must  be  Constrac- 
read  ''just  as  well  as  convenient "  (c).    They  do  not  mean  that  the  or^con- ""''^^^ 
court  can  grant  an  injunction  simply  because  the  court  thinks  it  venient." 
convenient,  but  mean  that  the  court  should  grant  an  injunction  for 
the  protection  of  rights  or  the  prevention  of  injury  according  to 
legal  principles  (d).     They  confer  no  arbitrary  nor  unregulated 
discretion  on  the  court,  and  do  not  authorise  it  to  invent  new 
modes  of  enforcing  judgments  in  substitution  for  the  ordinary 
modes  (e). 

452.  It  is  also  provided  that  in  any  cause  or  matter  in  which 
an  injunction  has  been  or  might  have  been  claimed,  the  plaintiff 
may,  before  or  after  judgment,  apply  for  an  injunction  to  restrain 
the  defendant  from  the  repetition  or  continuance  of  the  wrongful 
act  or  breach  of  contract  complained  of,  or  from  the  commission 
of  any  injury  or  breach  of  contract  of  a  like  kind  relating  to  the 
same  property  or  right,  or  arising  out  of  the  same  contract ;  and 


{q)  Fletcher  v.  Hodgers  (1878),  27  W.  E.  97,  C.  A. 

(r)  North  London  Rail.  Co.  v.  Great  Northern  Bail.  Co.  (1883),  11  Q.  B.  D.  30, 
C.  A;  Kitts  V.  Moore,  [1895]  1  Q.  B.  253,  C.  A. ;  and  see  Dicks  v.  Brooks  (1880), 
15  Ch.  D.  22,  j^er  Bacon,  V.-C,  at  p.  25;  but  see  cojitra,  Thoiwis  v.  Williams 
(1880),  14  Ch.  D.  864,  per  Fry,  J.,  at  p.  873.  It  has  dealt  onl}^  with  the  pro- 
cedure and  not  with  jurisdiction  at  all  {North  London  Rail.  Co.  v.  Great  Northern 
Rail.  Co.,  supra,  per  Brett,  L  J.,  at  p.  36). 

(a)  North  London  Rail.  Co.  v.  Great  Northern  Rail.  Co.,  supra,  per  CoTTOX, 
L.  J.,  at  p.  39. 

(6)  Cork  Corporation  v.  Rooney  (1881),  7  L.  E.  Ir.  191,  200  ;  North  London 
-  Rail.  Co.  V.  Great  Northern  Rail.  Co.,  supra  ;  Richardson  v.  Methleij  School  Board, 
[1893]  3  Ch.  510  ;  Cummins  v.  Perkins,  [1899]  1  Ch.  16,  20,  C.  A  ;  and  see 
Eedley  v.  Bates  (1880),  13  Ch.  D.  498  ;  Smith  v.  Cowell  (1880),  6  Q.  B.  D.  75, 
78,  C.  A.  ;  Aslatt  v.  Southampton  Corporation  (1880),  16  Ch.  D.  143  ;  Stannard 
V.  St.  Giles,  Camherwell,  Vestry  (1882),  20  Ch.  D.  190,  C.  A.  The  prerogative  of 
the  Crown  to  intervene  in  actions  affecting  the  rights  and  revenue  of  the 
sovereign  has  not  been  affected  by  the  Judicature  Acts  (see  A.-G.  v.  Constable 

(1879)  ,  4  Ex.  D.  172).  The  revenue  side  of  the  King's  Bench  Division  is  the 
proper  tribunal  for  these  matters  (Stanley  (Lord)  y.  Wild  &  Son,  [1900]  1  Q.  B. 
256,  C.  A). 

(c)  Day  V.  Brownrigg  (1878),  10  Ch.  D.  294,  C.  A. ;  and  see  Beddow  v.  Beddow 
(1878),  9  Ch.  D.  89,  93. 

{d)  Beddow  v.  Beddow,  supra,  at  p.  93 :  Aslatt  v.  Southampton  Corporation 

(1880)  ,  16  Ch.  D.  143,  148. 

(e)  Harris  v.  Beauchamp  Brothers,  [1894]  1  Q.  B.  801,  808,  C.  A. 
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Injunction. 


Sect.  4. 
Jurisdiction. 

Injunctions 
may  be 
granted  by 
county  courts. 


Where  a 
statute 
provides  a 
particular 
remedy. 


The  court  acts 
in  personam. 


the  court  may  grant  the  injunction  either  upon  or  without  terms, 
as  may  be  just  (/). 

453.  Injunctions,  both  perpetual  (^/)  and  interlocutory  (/i) ,  can 
be  granted  by  the  county  court  {%)  in  cases  within  its  jurisdic- 
tion (/c).  Where  an  injunction  and  damages  are  granted  by  the 
county  court,  an  appeal  lies  without  leave  against  the  granting  of  the 
injunction  only,  as  distinct  from  the  damages  {I), 

454.  Where  a  statute  provides  a  particular  remedy  for  the 
infringement  of  a  right  thereby  created  {m)  or  existing  at  common 
law  {n),  the  jurisdiction  of  the  court  to  protect  the  right  by  injunction 
is  not  excluded  unless  the  statute  expressly  or  by  necessary  implica- 
tion so  provides  (o)  ;  but  where  the  legislature  has  pointed  out  a 
special  tribunal,  another  court  will  not,  as  a  general  rule,  restrain 
proceedings  before  it  by  injunction  (p). 

455.  In  granting  an  injunction  the  court  acts  in  'personam  (q), 
and  will  not  suffer  anyone  within  its  reach  to  do  what  is  contrary 
to  its  notions  of  equity,  merely  because  the  act  to  be  done  may 
be  in  point  of  locality  beyond  its  jurisdiction  (r). 


(/)  E.  S.  C,  Ord.  50,  r.  12  ;  and  as  to  interlocutory  injunctions,  see  p.  217, 
{(j)  Martin  y.  Bannister  (1879),  4  Q.  B.  D.  491,  C.  A. 
(//)  Eichards  v.  Cullerne  (1881),  7  Q.  B.  D.  623,  C.  A. 
(i)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  89. 

[k)  Generally,  as  to  the  jurisdiction  of  the  county  court  to  grant  an  injunc- 
tion, see  title  County  Courts,  Vol.  YIII.,  pp.  433,  504,  592. 

{I)  Brime  v.  James,  [1898]  1  Q.  B.  417;  and  see  title  County  Courts, 
Vol.  VIII.,  p.  602. 

{m)  Coojoer  v.  Whitfingham  (1880),  15  Ch.  D.  501. 

[n)  Stevens  v.  Chown,  Stevens\.  Clark  [1901]  1  Ch.  894. 

(o)  See  cases  cited  in  notes  [m),  {n),  supra,  and  A.-G.  v.  Ashlorne  Recreation 
Ground  Co.,  [1903]  1  Ch.  101;  Yorkshire  Miners'  Association  v.  Eowden,  [1905] 
A.  C.  256,  280  ;  A.-G.  v.  WimhJedon  Bouse  Estate  Co.,  Ltd.,  [1904]  2  Ch.  34; 
Carlton  Illustrators  v.  Coleman  &  Co.,  Ltd.,  [1911]  1  K.  B.  771,  782  (penalty 
for  past  breaches  and  injunction  against  future  breaches).  As  to  joining  the 
Attorney-General,  see  Devonport  Corporation  v.  Tozer,  [1902]  2  Ch.  182  ; 
affirmed,  [1903]  1  Ch.  759,  C.  A. ;  A.-G.  v.  Pontypridd  Wateriuorks  Co.,  [1908] 
1  Ch.  388. 

[p)  Staimard  v.  St.  Gilts,  Camhericell,  Vestry  (1882),  20  Ch.  D.  190,  C.  A. ; 
Grand  Junction  Wateiiuorks  Co.  v.  Hampton  Urban  Council,  [1898]  2  Ch.  331; 
Merrick  v.  Liverpool  Corporation,  [1910]  2  Ch.  449  ;  and  see  p.  262,  post.  In 
Ilayward  v.  East  London  Wattriuorks  Co.  (1884),  28  Ch.  D.  138,  the  court 
declined  to  restrain  the  defendants  from  cutting  off  the  water  supply  from  the 
plaintiffs  house,  on  the  plaintiff  refusing  to  give  an  undertaking  to  commence 
proceedings  with  due  speed  before  justices  for  the  settlement  of  the  dispute 
between  him  and  the  defendants,  in  accordance  with  the  provisions  of  the 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  68. 

(q)  Llope  V.  Carnegie  (1.)  (1868),  L.  E.  7  Eq.  254.  As  to  restraining  foreign 
proceedings,  see  pp.  263  et  seq.,post. 

(r)  Carron  Iron  Co.  v.  Madaren  (1855),  5  H.  L.  Cas.  416.  As  to  the  grounds 
of  the  court's  jurisdiction,  and  the  effect  thereof  upon  land  abroad,  see, 
generally,  titles  Conflict  of  Law^s,  Vol.  VI.,  pp.  202  et  stq.,  244  et  seq.,  284, 
300 ;  Equity,  Vol.  XIII.,  pp.  48,  66.  The  coui^t  will  not  make  a  decree  to 
give  effect  to  contractual  rights  relating  to  immovables  which  the  lex  rei  sitae, 
treats  as  incapable  of  creation  {Bank  of  Africa,  Ltd.  v.  Colien,  [1909]  2  Ch.  129, 
C.  A. ;  and  see  M'llwraith  v.  Smiley  (1892),  8  T.  L.  E.  690,  C.  A.  ;  and  title 
Conflict  of  Laws,  Vol.  VI.,  pp.  238,  242.  As  to  contracts  illegal  by  EngHsh 
law,  see  ibid.,  p.  244;  and  compare  Austria  {Emperor)  v.  Bay  and  Kossuth 
(1861),  3  De  G.  E.  &  J.  217,  242,  C.  A.,  where  an  injunction  was  granted  at  the 


Part  I. — Nature  of  Remedy  and  Jurisdiction. 


205 


A  suit  instituted  merely  to  support   political    power    and     Sect.  4. 
prerogative  will  not  be  entertained,  but  a  foreign  sovereign  may  sue  Jurisdiction, 
and  can  obtain  an  injunction  for  a  wrong  done  to  him  by  an  rp^g^^^^Qi 
English  subject,  unauthorised  by  the  English  Government,  in  not  interfere 
respect  of  property  belonging  to  him,  either  in  his  individual  in  political 
or  corporate  capacity  (s).  matters. 

The  court  has  no  jurisdiction  to  enforce  or  give  relief  against  the  No  jurisdic- 
breach  of  an  engagement  entered  into  with  a  foreign  Government  (t),  f^^^l^^^^^ 
even  against  the  property  of  such  Government  in  this  country  (u),  Government, 
nor  to  grant  an  injunction  against  a  foreign  ambassador  who  does 
not  submit  himself  to  the  jurisdiction  of  the  court  (a),  nor  to  prevent 
a  foreign  sovereign  from  removing  his  property  in  this  country  (h). 

A  man  cannot  be  restrained  from  applying  to  a  foreign  sovereign 
for  a  concession  nor,  if  the  concession  is  granted,  from  using  the 
grant  made  by  the  same  authority,  and  the  fact  that  the  concession 
so  granted  is  inconsistent  with  one  previously  granted  makes  no 
difference  (c). 

456.  In  a  proper  case  an  injunction  will  be  granted  to  restrain  injunction 
a  department  of  the  British  Government  from  doing  a  mere  ^"f^^g^^jj^ej^t 
ministerial  act,  if  it  does  not  involve  an  interference  with  the  public  department, 
duty  of  the  department  (d). 

On  the  principle  that  the  court  in  granting  an  injunction  acts  in  Application 
personam,  an  application  to  Parliament  could  be  restrained  in  a  ^^^^^ 
proper  case  (e),  but  a  proper  case  for  the  purpose  does  not  often  ^sS-ained. 
occur  (/). 

457.  The  court  has  no  jurisdiction  to  prevent  the  commission  Matters 
of  acts  which  are  merely  criminal  or  illegal,  and  do  not  affect  any  ^^^J^^j 
rights  of  property  (^).    If,  however,  the  criminal  or  illegal  act  iiiegai. 
involves  an  injury  to  property,  the  court  can  interfere  on  the 
ground  of  injury  to  property  (li). 


suit  of  the  Emperor  of  Austria  to  restrain  the  manufacture  and  circulation  of 
spurious  notes. 

(s)  Austria  (Emperor)  v.  Day  and  Kossuth  (1861),  3  De  G-.  F.  &  J.  217,  C.  A. 
[t)  Gladstone  v.  Ottoman  Bank  (1863),  1  Hem.  &  M.  505. 

{u)  Smith  V.  Weguelin  (1869),  L.  E.  8  Eq.  198 ;  Twijcross  v.  Dreyfus  (1877),  5 
Oh.  D.  605,  C.  A. 

(a)  Gladstone  v.  Musurus  Bey  (1862),  1  Hem.  &  M.  495,  504. 

\h)  Vavasseur  Y.  Krupp  (1878),  9  Ch.  D.  351,  C.  A.;  nor  will  he  lose  his 
rights  by  submitting  to  be  made  a  defendant  in  an  action  for  the  purpose  of 
obtaining  his  property  {ibid.). 

(c)  Gladstone  v.  Ottoman  Bank,  supra. 

{d)  Ellis  V.  Grey  {Earl)  (1833),  6  Sim.  214,  223. 

(e)  Stockton  and  Hartlepool  Bail.  Co.  v.  Leeds  and  Thirsk  and  Clarence  Rail. 
Cos.  (1848),  2  Ph.  666;  Heathcote  v.  North  Staffordshire  Rail.  Co.  (1850),  2 
Mac.  &  G.  100,  109;  and  see  Ware  v.  Grand  Junction  Water  Works  Co.  (1831),  2 
Euss.  «&  M.  470. 

(/)  Heathcote  \.  North  Staffordshire  Rail.  Co.,  supra;  Steele  \ .  North  Metro- 
politan Rail.  Co.  (1867),  2  Ch.  App.  237  ;  Re  London,  Chatham  and  Dover  Rail- 
way Arrangement  Act,  1867,  Ex  parte  London,  Chatham  and  Dover  Rail.  Co. 
(1869),  20  L.  T.  718,  C.  A. 

{g)  A.-G.  V.  Sheffield  Gas  Consumers  Co.  (1853),  3  De  G.  M.  &  G.  304,  320, 
0.  A. ;  Austria  {Emperor)  v.  Day  and  Kossuth,  supra,  at  pp.  250,  253. 

{h)  lUd.;  Macaulayv.  Shackell  (1827),  1  Bli.  (n.  s.)  96,  127,  ILL.  ;  Springhead 
Spinning  Co.  v.  Riley  (1868),  L.  E.  6  Eq.  551. 
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Part  II. — General  Conditions  of  Relief  by 

Injunction. 

Sect.  1. — Perpetual  Injunction. 
Sub-Sect.  1. — In  General. 

458.  As  a  general  rule,  before  a  perpetual  injunction  can  be 
granted,  the  party  applying  must  establish  his  legal  right  (i),  but 
as  soon  as  he  has  established  his  legal  right  and  shown  that  it  has 
been  violated,  then,  unless  there  is  something  special  in  the  case, 
he  is  entitled,  as  of  course,  to  a  perpetual  injunction  to  prevent 
the  recurrence  of  the  violation  (a).  The  injunction  may  be  granted 
even  though  no  damage  has  been  caused  (h),  and  though  the 
injury  complained  of  has  ceased  after  action  brought,  but  before 
trial  (c) ;  but  in  the  latter  case  the  court  can,  in  the  exercise  of  its 
discretion,  refuse  to  interfere  {d).  It  is  not  necessary  to  apply  in 
the  first  instance  for  an  interlocutory  injunction  (e). 

A  perpetual  injunction  cannot,  as  a  rule,  be  granted  before  the 
hearing  (/),  but  where,  as  is  often  the  case,  on  a  motion  for  an 
interlocutory  injunction  (g),  the  parties  agree  that  the  motion  shall 


(^)  Spottisiuoode  v.  Clarke  (1846),  2  Ph.  154 ;  Im;perial  Gas  Light  and  Coke  Co. 
[Directors)  v.  Broadhent  (1859),  7  H.  L.  Cas.  600.  Even  before  the  Judicature 
Acts  a  Court  of  Chancery  could  determine  the  question  and  grant  a  perpetual 
injunction  without  requiring  the  plaintiff  first  to  establish  his  right  at  law,  if  a 
case  was  presented  which  satisfied  the  court  that  such  a  course,  if  adopted,  wt)uld 
do  justice  between  the  parties  {Bacon  v.  Jones  (1839),  4  My.  &  Cr.  433,  436,  437  ; 
Potts  V.  Levy  (1854),  2  Drew.  272;  and  see  Gravely  v.  Barnard  (1874),  L.  E.  18 
Eq.  518  (where  the  question  of  law  was  decided  on  the  motion,  on  the  ground 
that  the  effect  of  leaving  it  to  the  hearing  would  be  to  ruin  one  of  the  parties)  ). 
As  a  general  rule,  however,  where  the  plaintiff's  legal  right  was  disputed,  the 
court  would  not  grant  a  perpetual  injunction  without  putting  the  plaintiff  to 
establish  his  right  at  law  {Motley  v.  Doivnman  (1837),  3  My.  &  Cr.  1,  14,  17  ; 
Bramiuell  v.  Halcomb  (1836),  3  My.  &  Cr.  737  ;  Barman  v.  Jones  (1841),  Cr.  &Ph. 
299;  No7'ton  Y.  Nicholls  (1858),  4  K.  &  J.  475;  Ca7-diff  Corporation  v.  Cardiff 
Waterivorks  Co.  (1859),  4  De  Gr.  &  J.  596,  0.  A.),  unless  there  was  no  possible 
defence  or  no  conflict  of  evidence  whatever  {Ladeny.  Firth  (1863),  1  Hem.  &  M. 
573),  or  the  circumstances  of  the  case  were  very  special  (as  in  Bacon  v.  Jones, 
supra,  Potts  v.  Levy,  siq^ra,  and  Gravely  v.  Barnard,  supra). 

(a)  Imperial  Gas  Light  and  Coke  Co.  {Directors)  v.  Broadhent,  supra,  at  p.  612; 
Ftdhuood  V.  Fulhvood  (1878),  9  Ch.  D.  176;  Martin  v.  Price,  [1894]  1  Ch.  276, 
285,  C.  A.  Eor  this  purpose  the  award  of  an  arbitrator  is  equivalent  to  a  verdict 
[Lmperial  Gas  Light  and  Coke  Co.  {Directors)  v.  Broadhent,  supra). 

{h)  PenniiKjton  v.  Brinsop  Llall  Coal  Co.  (1877),  5  Ch.  D.  769;  Jones  v. 
Llanrivst  Urhan  Council,  [1911]  1  Ch.  393,  402. 

(c)  Chester  {Dean  and  Chajder)  v.  Smelting  Corporation,  Ltd.  (1901),  85  L.  T.  67. 

\d)  Dunning  v.  Grosvenor  Dairies,  Ltd.,  [1900]  W.  N.  265;  Carr  &  Co.  v.  Bath 
Gas  Light  and  Coke  Co.,  [1900]  W.  N.  265,  n.  ;  Batcheller  v.  Tunlridge  Wells  Gas 
Co.  (1901),  84  L.  T.  765  ;  Barber  v.  Penley,  [1893]  2  Ch.  447,  460 ;  Chester  {Dean 
and  Chapter)  v.  Bmeltivg  Corporation,  Ltd.,  supra. 

(e)  Davies  v.  Marshall  (No.  1)  (1861),  1  Drew.  &  Sm.  557,  560;  explaining 
Bacmv.  Jones,  supra;  Gale  v.  Abbot  (1862),  8  Jur.  (n.  s.)  987. 

(/)  Day  V.  Snee  (1814),  3  Ves.  &  B.  170. 

{g)  See  pp.  217  et  seg.,  post. 
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be  treated  as  the  trial  of  the  action,  a  perpetual  injunction  can  ^• 
then  be  granted  on  motion  in  a  proper  case  (h).  Perpetual 

An  injunction  will,  as  a  rule,  be  granted  if  it  will  restore  or  tend  to  Injunction, 
restore  the  plaintiff  to  the  position  in  which  he  stood  previously  to  the  ^^Yhen 
commission  of  the  acts  complained  of,  and  in  which  he  has  a  right  to  granted, 
stand,  and  if  the  injury  complained  of  is  of  such  a  nature  that 
damages  will  not  be  an  adequate  compensation  (i). 

The  fact  that  only  very  small  or  nominal  damages  have  been  when  damage 
recovered  in  the  action  is  not,  of  itself,  a  sufficient  ground  for  is  small, 
refusing  an  injunction  (k) :  but  it  will  be  taken  into  consideration, 
for  the  court  has  regard  to  all  the  surrounding  circumstances  in 
considering  whether  or  not  it  should  grant  an  injunction,  and  does 
not  confine  itself  to  the  dry  strict  rights  of  the  plaintiff  and 
defendant  (I) . 

459.  The  position  and  rights  of  third  parties  or  strangers  to  the  Thud  parties, 
suit  will  be  considered  (771),  but  the  mere  fact  that  a  plaintiff  sues 

at  the  instigation  of  another  is  not  of  itself  sufficient  to  prevent 
him  from  obtaining  an  injunction  on  the  merits  of  the  case  (n). 

460.  It  is  the  very  first  principle  of  injunction  law  that  prima  Damages  the 
facie  the  court  will  not  grant  an  injunction  to  restrain  an  actionable  V^^P^^ 
wrong  for  which  damages  are  the  proper  remedy  (0).   But  the  fact 

that  the  plaintiff  may  have  a  right  to  recover  damages  is  no 
objection  to  the  exercise  of  the  jurisdiction  by  injunction,  if  his 
rights  cannot  be  adequately  protected  or  vindicated  by  damages  (p). 
.  So,  also,  an  injunction  will  not  be  granted  if  the  injury  complained 
of  is  capable  of  being  adequately  compensated  by  a  money  pay- 
ment iq),  especially  when  the  plaintiff  has  himself  treated  the  case 
as  one  for  compensation  (r). 


(h)  Aslatt  V.  Southampton  Coiyoration  (1880),  16  Ch.  D.  143,  150 ;  Pollard 
V.  Photographic  Co.  (1888),  40  Ch.  D.  345,  354;  and  see  Morrell  v.  Pearson 
(1849),  12  Beav.  284  (where  an  interlocutory  order  was  by  consent  made 
perpetual  on  motion) ;  Wilkinson  v.  Cummins  (1853),  11  Hare,  337,  342. 

{i)  Wood  V.  Sutclijfe  (1851),  2  Sim.  (isr.  S.)  163;  Imperial  Gas  Light  and  Cohe 
Co.  {Directors)  v.  Broadhent  (1859),  7  H.  L.  Gas.  600 ;  Pennington  v.  Brinsop  Hall 
Coal  Co.  (1877),  5  Ch.  D.  769;  Bhelfer  v.  City  of  Loudon  Electric  Lighting  Co.,. 
Meux's  Breiuery  Co.  v.  City  of  London  Electric  Lighting  Co.,  [1895]  1  Ch.  287, 
0.  A.    As  to  damages,  see  p.  212,  post. 

{k)  Rochdale  Canal  Co.  v.  King  (1851),  2  Sim.  (n.  s.)  78 ;  Wood  v.  Sutcliffe, 
supra,  at  p.  166. 

[1]  WoodY.  Sutcliffe,  supra,  at  p.  165  ;  National  Provincial  Plate  Glass  Lnsurance 
Co.  V.  Prudential  Assurance  Co.  (1877),  6  Ch.  D.  757. 

(m)  Maythorne  v.  Palmer  (1864),  11  Jur.  (n.  s.)  230. 

{n)  Colman  v.  Eastern  Counties  Rail.  Co.  (1846),  10  Beav.  1. 

(0)  London  and  Blackiuall  Rail.  Co.  v.  Cross  (1886),  31  Ch.  D.  354,  C.  A.,  per 
LiNDLEY,  L.J.,  at  p.  369.  In  Hodgson  v.  Duce  (1856),  4  W.  E.  576,  where  the 
defendant  was  a  pauper,  the  plaintiff  was  granted  an  injunction  to  restrain  him 
from  trespassing,  on  the  ground  that,  as  against  a  pauper,  damages  did  not  con- 
stitute an  adequate  remedy;  and  see  p.  215,  post.  Eor  the  principles  on  which 
the  court  acts  in  awarding  damages  in  lieu  of  an  injunction,  see  p.  212,  post. 

(p)  Lumleyy.  Wagner  (1852),  1  De  G.  M.  &  G-.  604,  616  ;  Jordeson  v.  Sutton, 
Southcoates  and  Drypool  Gas  Co.,  [1899]  2  Ch.  217,  238,  C.  A. 

{q)  Wood  V.  Sutclife,  supra. 

(r)  Gort  {Viscountess)  v.  Clark  (1868),  18  L.  T.  343,  C.  A. ;  and  see  p.  236,  post. 
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Injunction. 


Sect.  1. 
Perpetual 
Injunction. 

Injury  as 
well  as 
damage 
necessary. 


Matters  to  be 
considered 
when  injunc- 
tion applied 
for. 


Threatened 
invasion  of 
legal  right. 


Mere  inconvenience  is  not  enough  to  entitle  a  party  to  an 
injunction.  There  must  be  violation  of  a  legal  right  (s),  and  the 
violation  must  be  of  a  substantial  character  (t).  Nor  will  an 
injunction  be  granted  where  the  plaintiff  has  a  remedy  in  his  own 
power  (a).  So,  also,  in  the  absence  of  any  covenant  not  to  do  an 
act  (b),  an  injunction  will  be  refused  where  the  damage  complained 
of  as  the  result  of  the  act  is  not  susceptible  of  appreciation  (c). 
Moreover,  the  court  will  not  order  a  party  to  do  an  act  unless  it  is 
satisfied  that  he  can  do  it  (d),  and  sometimes,  where  the  granting 
of  the  injunction  would  place  the  defendants  in  a  position  of  extreme 
difficulty  and  might  prove  unnecessarily  oppressive,  the  court  will, 
instead  of  granting  an  injunction,  make  a  declaration  establishing 
the  plaintiff's  right  to  relief,  and  give  the  defendants  a  reasonable 
time  to  do  what  is  necessary  to  cure  the  mischief,  with  liberty  to 
the  plaintiffs  to  apply  at  the  end  of  that  time  for  an  injunction  (e). 

461.  In  the  case  of  a  negative  covenant  the  court  will  enforce 
compliance  by  injunction  without  regard  to  the  question  of  conveni- 
ence or  the  amount  of  damage  caused ;  but  where  an  injunction  is 
sought  in  respect  of  an  affirmative  covenant,  the  court  will  consider 
whether  the  injury  it  is  asked  to  restrain  is  an  injury  which,  if  done, 
can  be  remedied,  whether  or  not  it  is  an  injury  which  can  be 
sufficiently  atoned  for  in  damages,  whether  if  the  act  was  done  the 
right  to  damages  for  it  could  be  decided  exhaustively  once  and  for 
all  by  one  action,  or  whether  a  series  of  actions  would  be 
necessary  for  the  purpose  of  recovering  damages  from  time  to 
time,  and  whether  the  effect  of  assisting  the  plaintiff  would  be 
to  cause  possible  damage  to  the  defendant  very  much  greater 
than  any  possible  advantage  which  the  plaintiff  would  derive  (/). 

462.  Where  a  plaintiff  has  established  his  legal  right  and  the 
fact  of  its  infringement  and  that  further  infringement  is  threatened 
to  a  material  extent,  he  is  entitled  to  an  injunction  to  restrain  such 
threatened  infringement  upon  the  ordinary  legal  principles  upon 


(s)  Day  V.  Brownrigg  (1878),  10  Oh.  D.  294,  C.  A. ;  Street  v.  Union  Bank  of 
Spain  and  England  (1885),  30  Ch.  D.  156.  Nor  will  an  injunction  be  granted  to 
prevent  annoyances  by  a  mere  stranger  {Best  v.  Drake  (1853),  1  W.  E.  229). 

{t)  Llandudno  Urban  Council  v.  Woods,  [1899]  2  Ch.  705,  710  ;  Behrens  v. 
Richards,  [1905]  2  Ch.  614,  622  ;  and  see  Martin  v.  Douglas  (1867),  16  W.  E. 
268,  270  ;  Leahy,  Kelly  and  Leahy  v.  Glover  (1893),  10  E.  P.  0.  141,  160,  H.  L. ; 
Butter  &  Co.  v.  Smith  (1900),  18  E.  P.  C.  49. 

(a)  Elliman,  Sons  &  Co.  v.  Carrington  &  Son,  Ltd.,  [1901] |2  Ch.  275,  279. 

{h)  See,  in  the  case  of  contracts,  pp.  235  et  seq.,  post. 

(c)  Lngram  v.  Morecra/t  (1863),  33  Beav.  49. 

\d)  A.-G.  V.  Colney  Hatch  Lunatic  Asylum  (1868),  4  Ch.  App.  146,  154 
Glossop  V.  Heston  and  Lsleivorth  Local  Board  (1879),  12  Ch.  D.  102,  127,  C.  A. 
A.-G.  V.  Dorking  Union  Guardians  (1882),  20  Ch.  D.  595,  C.  A. ;  Eva?is  \ 
Manchester,  Sheffield,  and  Lincolnshire  Bail.  Co.  (1887),  36  Ch.  D.  626,  639 
A.-G.  V.  Clerkenwell  Vestrt/,  [1891]  3  Ch.  527 ;  and  see  Charles  v.  Finchley  Local 
Board  (1S83),  23  Ch.  D.  7(37. 

(e)  Lslington  Vestry  v.  Hornsey  Urban  Council,  [1900]  1  Ch.  695  ;  and  see 
Wood  V.  Sntcliffe  (1851),  2  Sim.  (N.  s.)  163;  Smith  v.  Baxter,  [1900]  2  Ch.  138. 

(/)  Doherty  v.  Jllman  (1878),  3  App.  Cas.  709,  per  Lord  Caiens,  L.C,  at 
p.  720  ;  and  see  Cooke  v.  Forbes  (1867),  L.  E.  5  Eq.  166;  McEacharn  v.  CoUon, 
[1902]  A.  C.  104,  107,  P.  C. 
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which  the  court  acts  in  granting  injunctions  (g).  If  the  plaintiff's  ^^ct.  i. 
right  to  relief  rests  mainly  on  damage  which  has  not  been  actually  Perpetual 
suffered  but  is  likely  to  accrue  within  a  reasonable  time,  the  court  Injunction, 
will  take  that  fact  into  consideration  and  grant  an  injunction  (/t). 
So,  also,  where  the  plaintiff's  legal  right  is  not  disputed  an  injunc- 
tion may  be  granted  to  restrain  the  commission  of  an  apprehended 
or  threatened  act,  on  the  ground  that  the  act,  if  done,  will  violate 
the  plaintiff's  legal  right,  if  he  can  show  a  strong  case  of  probability 
that  the  apprehended  mischief  will  in  fact  arise  (i).  The  mere 
fact  that  the  defendant  denies  any  intention  of  committing  the 
act  complained  of  is  not  of  itself  a  sufficient  ground  for  refusing 
relief  (k),  but  an  injunction  may  not  be  granted  if  the  defendant, 
even  though  he  asserts  his  right  to  do  the  act,  not  only  says  that 
he  has  no  present  intention  of  doing  it,  but  undertakes  to  give 
reasonable  and  sufficient  notice  before  attempting  to  do  it(Z).  So 
also  where,  on  the  defendant  being  served  with  the  writ,  the 
plaintiff  is  offered  and  may  obtain  all  the  relief  that  he  seeks,  and 
the  offer  is  one  which  he  ought  to  have  accepted,  an  injunction 
may  be  refused  (m).  Nor  will  the  court  restrain  future  acts  of  a 
wrongdoer  unless  it  is  plain  that  they  will  be  of  a  wrongful  nature  (n). 
Where  there  seems  to  be  no  probability  that  the  act  complained  of 
will  be  repeated,  the  court  will  sometimes  make  a  declaration 
only,  with  liberty  to  apply  for  an  injunction  if  necessary  (o). 
If,  however,  the  defendant  claims  and  insists  upon  his  right  (p), 


{(j)  Martin  v.  Price,  [1894]  1  Ch.  276 ;  Shelfer  v.  CiUj  of  London  Electric 
Lighting  Co.,  Meux's  Brewery  Co.  v.  City  of  London  Electric  Lighting  Co.,  [1895] 

1  Ch.  287,  C.  A. ;  Jordeson  v.  Sutton,  Southcoates  and  Brypool  Gas  Co.,  [1899]  2 
Ch.  217,  C.  A. ;  Gowper  v.  Laidler,  [1903]  2  Ch.  337. 

(A)  Bicker  v.  Popham,  Radford  &  Co.  (1890),  63  L.  T.  379.  The  possible 
future  application  of  the  plaintiff's  premises  is  an  element  to  be  taken  into  con- 
sideration in  an  action  to  restrain  the  obstruction  of  ancient  lights  {ihid.).  See 
also  Hodges  v.  London  Trams  Go.  (1883),  12  Q.  B.  D.  105,  where  the  plaintiff 
who,  as  manager  of  the  defendant  company,  had  become  under  the  statutes 
and  rules  for  the  regulation  of  stage  carriages  the  licensee  of  its  vehicles,  on 
ceasing  to  be  such  manager  was  granted  an  injunction  restraining  the  company 
from  using  his  name  upon  the  number  plates  on  its  carriages. 

(^)  Croivdery.  Tinkler  (1816),  19  Ves.  617,  622  ;  Eipon  (Earl)  v.  LTohart  (1834), 
3  My.  &  K.  169;  Haines  v.  Taijlor  (1846),  10  Beav.  75;  Hertz  v.  Union 
Bank  of  London  (1854),  24  L.-T.  (o.  s.)  186,  C.  A.  ;  HeplimiY.  Lordan  (1865), 

2  Hem.  &  M.  345  ;  A.-G.  v.  iLingston-upon- Thames  Corporation  (1865),  34  L.  J. 
(CH.)  481 ;  Bunn  v.  Bryan  (1872),  7 1.  E.  Eq.  143  ;  Pattisson  v.  Gilford  (1874),  L.  E. 
18  Eq.  259  ;  Goodhart  v.  Hyett  (1883),  25  Ch.  D.  182  ;  Fletcher  v.  Bealey  (1885),  28 
Ch.  D.  688;  Phillips  v.  Thomas  (1890),  62  L.  T.  793;  A.-G.  v.  Manchester 
Corporation,  [1893]  2  Ch.  87  ;  A.-G.  v.  Rathmines  and  Pemhroke  Joint  Hospital 
Board,  [1904]  1  I.  E.  161;  A.-G.  v.  Nottingham  Corporation,  [1904]  1  Ch. 
<373. 

{k)  Jackson y.  Gator  (1800),  5  Yes.  688  ;  and  see  Potts  v.  Levy  (1854),  2  Drew. 
272,  279.  It  is  not  sufficient  ground  for  granting  an  injunction,  however,  that 
if  there  be  no  such  intention,  it  will  do  the  defendant  no  harm  [Bunn  v.  Bryan 
(1872),  7  I.  E.  Eq.  143  ;  and  see  p.  218,  post). 

(I)  Cowley  {Lord)  v.  Bijas  (1877),  5  Ch.  D.  944,  C.  A. 

(m)  Jenkins  v.  Hope,  [1896]  1  Ch.  278 ;  and  see  Proctor  v.  Baylei/  (1889),  42 
Ch.  D.  390,  C.  A.  But  the  plaintiff  has  a  right  to  have  the  undertaking  given  in 
court  {Jenkins  v.  Hope,  supra). 

{n)  Aldebert  v.  Zea/(1864),  3  New  Eep.  455. 

(o)  Wilcox  V.  Steel,  [1904]  1  Ch.  212,  C.  A. 

(p)  Tipping  v.  Eckersley  (1855),  2  K  &  J.  264  ;  Phillips  v.  Thomas,  supra. 
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Injunction. 


Sect.  1.     or  gives  distinct  notice  of  his  intention  (q),  or  threatens  (r), 
Perpetual    or  intends  (s),  to  commit  an  act  which,  if  committed,  would,  in 
Injunction,    the  opinion  of  the  court,  violate  the  plaintiff's  legal  right,  an 
injunction  will  be  granted. 

Acquiescence  463.  The  principles  upon  which  the  court  acts  in  refusing 
and  delay.  to  grant  interlocutory  injunctions  on  the  ground  of  acquiescence  (^) 
apply  also  to  the  case  of  perpetual  injunctions  (a),  but  to  justify 
the  court  in  refusing  relief  at  the  hearing  there  must  be  a  stronger 
case  of  acquiescence  than  is  required  upon  an  interlocutory 
application  (h).  If,  however,  a  man  stands  by  and  knowingly, 
though  passively,  encourages  another  to  expend  money  under  an 
erroneous  belief  as  to  his  rights  and  then  comes  to  the  court  for 
relief  by  way  of  a  perpetual  injunction,  it  will  be  refused,  and  he 
will  be  left  to  his  remedy,  if  any,  in  damages  (c).  But  delay  in 
applying  to  the  court,  although  it  excites  the  diligence  of  the  court 
to  ascertain  whether  the  plaintiff  has  stood  by  and  voluntarily 
suffered  his  right  to  be  infringed,  is  no  bar  if  it  can  be  satisfactorily 
explained  (d).  Moreover,  the  court  will  not  on  light  grounds  act 
against  the  legal  rights  of  parties  ;  there  must  be  fraud  or  such 
acquiescence  as  in  the  view  of  the  court  would  make  it  a  fraud 
afterwards  to  insist  on  the  legal  right  (e). 
Delay.  Subject  to  any  statutory  bar,  mere  delay  in  bringing  a,n  action 

in  aid  of  the  legal  right  is  not  sufficient  to  deprive  the  plaintiff  of 

(q)  A.-G.  V.  ForUs  (1836),  2  My.  &  Or.  123,  132. 

(r)  Potts  V.  Levij  (1854),  2  Drew.  272,  279 ;  Adair  v.  Young  (1879),  12  Ch.  D. 
13,  C.  A. 

(s)  Hext  V.  Gill  (1872),  7  Ch.  App.  699,  711 ;  Cooper  v.  Whittingliam  (1880),  15 
Ch.  D.  501,  507. 

[t)  See  pp.  219  et  seq.,  j^ost. 

(a)  Be  Brittain,  Ex  parte  White  (1835),  4  L.  J.  (bcy.)  50;  see,  for  example. 
Gaunt  V.  Fynneij  (1872),  8  Ch.  App.  8;  Bogers  v.  Great  Northern  Bail  Co.  (1889), 
53  J.  P.  484. 

(6)  Patching  v.  DubUns  (1853),  Kay,  1 ;  Child  v.  Douglas  (1854),  5De  Gr.  M. 
&  G.  739,  C.  A. ;  Johnson  v.  Wyatt  (1863),  2  De  J.  &  Sm.  18,  0.  A.  ;  Turner  v. 
Mirfield  (1865),  34  Beav.  390 ;  Hogg  v.  Scott  (1874),  L.  E.  18  Eq.  444 ;  Price  v. 
Bala  omd  Festiniog  Bail.  Co.  (1884),  50  L.  T.  787.  The  reason  being  that  at  the 
hearing  of  the  cause  it  is  the  duty  of  the  court  to  decide  upon  the  rights  of  the 
parties,  and  the  dismissal  of  the  action  on  the  ground  of  acquiescence  amounts  to 
a  decision  that  a  right,  which  once  existed,  is  absolutely  and  for  ever  lost 
[Johnson  v.  Wyatt,  supra,  at  p.  25  ;  and  see  Gordon  v.  Cheltenham  and  Great 
Western  Union  Bail.  Co.  (1842),  5  Beav.  229,  per  Lord  Langdale,  M.E.,  at 
p.  233). 

(c)  Dann  v.  Spurrier  (1802),  7  Yes.  231  ;  Parrotty.  Palmer  (1834),  3  My.  &  K. 
632,  640 ;  Leeds  (Duke)  v.  Amherst  (Earl)  (1846),  2  Ph.  117, 123 ;  Bochdale  Canal 
Co.  v.  King  (1851),  2  Sim.  (n.  s.)  78  ;  Wood  v.  Sutcliffe  (1851),  2  Sim.  (n.  s.)  163  ; 
Gotching  v.  Bassttt  (1862),  32  Beav.  101  ;  Davies  v.  Sear  (1869),  L.  E.  7  Eq.  427 ; 
Hogg  V.  Scott  (1874),  L.  E.  18  Eq.  444.  And  a  party  may  so  encourage  that 
which  he  afterwards  complains  of  as  a  nuisance,  as  not  only  to  preclude  himself 
from  complaining  of  it,  but  to  give  the  adverse  party  a  right  to  protection,  in 
the  event  of  his  so  doing  [Williams  v.  Jersey  [Earl)  (1841),  Cr.  &  Ph.  91,  97). 

(d)  Crossley  v.  Derly  Gas  Light  Co.  (1834),  4  L.  J.  (ch.)  25. 

(e)  Macherv.  Foundling  Hospital  [IS  V3),  1  Yes.  &  B.  188  ;  Gerrard  v.  O'Beilly 
(1843),  3  Dr.  &  War.  414,  433,  434  ;  Banhhart  v.  Houghton  (1859),  27  Beav.  425  ; 
A.-G.  V.  Leeds  Corporation  (1870),  5  Ch.  App.  583  ;  Hogg  v.  Scott  (1874),  L.  E. 
18  Eq.  444  ;  Smith  v.  Smith  (1875),  L.  E.  20  Eq.  500  ;  Willmott  v.  Barber  (1880), 
15  Ch.  D.  96,  105  ;  Bussell  v.  Watts  (1883),  25  Ch.  D.  559,  576,  C.  A. ;  reversed 
(1885),  10  App.  Cas.  590 ;  Proctor  v.  Bennis  (1887),  36  Ch.  D.  740,  760. 
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his  rights  (/) ;  but  long  abstention  from  the  assertion  of  his  rights,      ^ect.  i. 
coupled  with  an  alteration  of  the  condition  of  other  parties,  may  Perpetual 
render  it  unconscientious  on  his  part  to  enforce  his  rights  {g).  Injunction. 

464.  Sometimes  the  operation  of  the  injunction  will  be  Suspending 
postponed  until  a  certain  date,  if  there  is  a  possibility  of  the  injunction, 
parties  being  able  to  come  to  some  arrangement  {k),  but  not  where 

the  injunction  applies  solely  to  the  erection  or  construction  of  new 
works  in  the  future  (i).  So  also  where  a  good  deal  of  time  must 
necessarily  elapse  to  enable  the  defendants,  without  being  put  to 
grievous  annoyance  and  expense,  to  comply  with  an  injunction, 
the  court,  in  granting  a  perpetual  injunction,  will  postpone  its 
operation  for  such  time  as  may  be  necessary  to  enable  them  to 
comply  with  it,  with  liberty  to  any  of  the  parties  to  apply  in  tbe 
meantime  {j).  If  an  injunction,  refused  by  a  court  of  first  instance, 
is  granted  on  appeal,  but  its  operation  is  suspended,  application 
for  a  further  suspension  should  be  made  to  the  court  of  first 
instance  (k). 

465.  An  appeal  does  not  operate  as  a  stay  of  execution  or  of  Effect  of 
proceedings  under  the  decision  appealed  from,  except  so  far  as  appeal, 
the  court  appealed  from  or  any  judge  thereof  or  the  Court  of 
Appeal  may  direct ;  and  no  intermediate  act  or  proceeding  will  be 
invalidated,  except  so  far  as  the  court  appealed  from  directs  (I). 

The  fact  that  an  appeal  is  pending,  is  no  bar  to  the  granting  of  a 
perpetual  injunction  (m),  at  any  rate  where  the  court  does  not  feel 
any  doubt  as  to  the  justice  of  the  decision  under  appeal  (n),  nor  is 
it,  of  itself,  a  sufficient  ground  for  postponing  the  operation  of  the 
injunction  (o),  though,  if  irreparable  damage  (p)  will  be  done  to  the 
appellant  in  the  meantime,  the  operation  of  the  injunction  may  be 
stayed  on  terms  (q).  Mere  inconvenience  or  annoyance  is  not 
enough  to  induce  the  court  to  take  away  from  a  successful  party 
the  benefit  of  his  decree 

(/)  FuUwood  V.  Fullwood  (1878),  9  Oh.  D.  176;  London,  Chatham  and  Dover 
Rail.  Go.  V.  Bull  (1882),  47  L.  T.  413,  416 ;  Northumberland  {Duke)  v.  Bowman 
(1887),  56  L.  T.  773,  775  ;  Rowland  v.  Michell  (1896),  75  L.T.  65  ;  and  see  Rogg 
Y.  Scott  (1874),  L.  E.  18  Eq.  444 ;  and  titles  Equity,  Yol.  XIII.,  pp.  168,  169 ; 
Limitation  of  Actions. 

{g)  Archhold  v.  Scully  (1861),  9  H.  L.  Cas.  360;  Gale  v.  Ahhot  (1862),  8 
Jm\  (n.  s.)  987,  989. 

(h)  Jessel  v.  Chaplin  (1856),  2  Jur.  (n.  s.)  931 ;  Smith  v.  Smith  (1875),  L.  E. 
20  Eq.  500;  Shiel  v.  Godfrey  &  Co.,  [1893]  W.  N.  115. 

{i)  A.-G.  V.  Acton  Local  Board  (1882),  22  Oh.  D.  221. 

{j)  A.-G.  V.  Bradford  Canal  {Proprietors)  (1866),  L.  E.  2  Eq.  71,  84;  see 
Pennington  Y.  Brinsop  Hall  Coal  Go.  (1877),  5  Ch.  D.  769,774;  JonesY.  Llanrwst 
Urban  Council,  [1911]  1  Ch.  393,  411. 

{h)  Shelf er  v.  City  of  London  Electric  Lighting  Co.,  Meux's  Breivery  Co.  v.  Same, 
[1895]  2  Ch.  388,  C.  A. 

{I)  E.  S.  C,  Ord.  58,  r.  16. 

(m)  A.-G.  V.  Bradford  Canal  {Proprietors),  supra;  Penn  v.  Bibby,  Penn  v. 
JacJc,  Penn  v.  Fernie  (1866),  L.  E.  3  Eq.  308. 

{n)  A.-G.  V.  Bradford  Canal  {Proprietors),  supra,  at  p.  79. 
(o)  Ibid.,  at  p.  83. 
Ip)  Seep.  218,  post. 

(q)  Walford  y.  Walford  (1868),  3  Ch.  App.  812,  814.    As  to  staying  the 
operation  of  injunctions  in  patent  cases  pending  an  appeal,  see  title  Patents. 
(r)  Walford  v.  Walford,  supra,  at  p.  814. 
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Sect.  1. 

Perpetual 
Injunction. 

Dealings  with 
a  fund. 


Jurisdiction 
to  award 
damages  in 
lieu  of 
injunction. 


In  an  action  to  determine  the  rights  of  claimants  to  a  fund 
there  is  jurisdiction  to  grant  an  injunction  to  restrain  all 
dealings  with  the  fund  pending  an  appeal  (a).  This  jurisdiction  (b) 
ought,  however,  to  be  very  carefully  exercised,  and  so  as  not  to 
encourage  anyone  to  present  an  appeal  for  the  purposes  of 
delay  (c). 

Sub-Sect.  2. — Damages  in  lieu  of  Injunction. 

466.  The  High  Court  of  Justice  has  power  (d),  under  its  general 
jurisdiction,  to  award  either  damages  or  an  injunction  (e). 

The  power  of  awarding  damages  in  lieu  of  an  injunction  is  a 
discretionary  power  (/),  which  must  be  exercised  with  an  intimate 
knowledge  of  the  facts  (g).  It  must  be  exercised  so  as  to  prevent 
people  being  compelled  to  sell  their  property  against  their  wdll  at  a 
valuation  (/i),  or  to  prevent  a  defendant  from  doing  a  wrongful 


(a)  Wilson  v.  Church  (1879),  11  Ch.  D.  576,  C.  A.  ;  Polini  v.  Gray,  Sturla  v. 
Freccia  (1879),  12  Ch.  D.  438,  0.  A.  ;  R.  S.  C,  Ord.  50,  r.  3;  but  see  Galloiuaij 
V.  London  Ccrrporation  (No.  2)  (1865),  3  De  G.  J.  &  Sm.  59. 

(6)  It  is  based  upon  the  principle  which  underlies  all  orders  for  the  preserva- 
tion of  property  pending  litigation,  namely,  that  the  ultimately  successful 
party  is  to  reap  the  fruits  of  the  litigation  and  not  merely  to  obtain  a 
barren  success  [Polini  v.  Gray,  Sturla  v.  Freccia,  sujpra,  per  Jessel,  M.E.,  at 
p.  443). 

(c)  1  lid.,  per  CoTTON,  L.  J.,  at  p.  446. 

{d)  Since  the  passing  of  the  Judicature  Act,  1873  (36  &  37  Vict.  e.  66) ;  see  Hid., 
s.  24  (1).  The  Court  of  Chancery  had  power  by  the  Chancery  Amendment  Act, 
1858  (2i  &  22  Vict.  c.  27),  s.  2,  to  award  damages  either  in  addition  to  or  in  sub- 
stitution for  an  injunction,  if  it  should  think  ht,  in  every  case  in  which  it  could 
grant  an  injunction.  This  Act,  commonly  known  as  Lord  Cairns'  Act,  remained 
in  force  notwithstanding  the  passing  of  the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66)  (see  Fritz  v.  Hohson  (1880),  14  Ch.  D.  542) ;  and  although  it  was  repealed 
by  the  Statute  Law  Revision  and  Civil  Procedure  Act,  1883  (46  &  47  Vict, 
c.  49),  s.  3,  the  jurisdiction  was  continued  by  virtue  of  s.  5  [Hid.)  [Sayers  v. 
Collyer  (1884),  28  Ch.  D.  103,  C.  A.  (considered  in  ReR.,  [1906]  1  Ch.  730,  C.  A.) ; 
Dreijfus  v.  Peruvian  Guano  Co.  (1889),  42  Ch.  D.  66,  73  ;  see  also  Holland  v. 
Wm-ley  (1884),  26  Ch.  D.  578  ;  Serrao  v.  Noel  (1885),  15  Q.  B.  D.  549,  C.  A.  ; 
Greeniuood  v.  Hornsey  (1886),  33  Ch.  D.  4:11 ;  Chapman,  Morsons  &  Co.  v. 
Auckland  Union  Guardians  (1889),  23  Q.  B.  D.  294,  C.  A.  ;  Picker  v.  Popham, 
Radford  &  Co.  (1890),  63  L.  T.  379;  Shelf er  v.  City  of  London  Electric  Lighting 
Co.,  Meux's  Breivery  Co.  v.  City  of  London  Electric  Lighting  Co.,  [1895j  1  Ch. 
287,  C.  A.  ;  Cowper  y.  Laidler,  [1903]  2  Ch.  337). 

(e)  It  is  therefore  no  longer  necessary  to  resort  to  the  Chancery  Amendment 
Act,  1858  (21  &  22  Vict.  c.  27),  s.  2  {Sayers  v.  Collyer,  sup)ra,  at  p.  109; 
Serrao  v.  Noel,  supra).  The  powers  of  the  court  are  now  larger  than  those 
possessed  under  that  Act ;  see  Elmorev.  Pirrie  (1887),  57  L.  T.  333,  per  Kay,  J., 
at  p.  335  ;  and  title  Equity,  Vol.  XIII.,  p.  51. 

(/)  Durell  V.  Pritchard  (1865),  1  Ch.  App.  244;  Smith  v.  Smith  (1875), 
L.  R.  20  Eq.  500;  Holland  v.  Worley,  supra;  Greeniuood  v.  Hornsey, 
supra. 

[g)  Greeniuood  v.  Hornsey,  supra. 

(h)  Dent  v.  Auction  Mart  Co.,  Pilgrim  v.  Same,  Mercers'  Co.  v.  Same  (1866), 
L.  R.  2  Eq.  238,  246;  Aynsley  v.  Glover  (1874),  L.  R.  18  Eq.  544,  552;  E:rehl 
V.  Burrell  (1878),  7  Ch.  D.  551  ;  affirmed  (1879),  11  Ch.  D.  146,  C.  A. ;  Holland 
V.  Worley,  supra ;  Greeniuood  v.  Hornsey,  siqira,  at  p.  477  ;  Cowper  v.  Laidler, 
supra,  at  p.  341  ;  Shclfer  v.  City  of  London  Electric  Lighting  Co.,  Meux's 
Brewery  Co.  v.  City  of  London  Electric  Li()hting  Co.,  supra;  Martin  v.  Price, 
[1894]  1  Ch.  276,  C.  A.;  and  see  GilUng  v.  Gray  (1910),  27  T.  L.  R.  39; 
Woodhouse  v.  Neiury  Navigation  Co.,  [1898]  1  I.  R.  161,  0.  A. 
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amage 
immaterial. 


act  and  thinking  that  he  can  pay  damages  for  it  (i).     The      hect.  i. 
question  whether  the  defendant  knew  that  he  was  wrong  is  of  Perpetual 
importance  (/J) .  Injunction. 

467.  The  mere  fact  that  the  damage  is  small  is  not  decisive  (I),  Smaiiness 
but  if  the  court  is  of  opinion  that  the  plaintiff's  property  will 
remain  substantially  as  useful  to  him  as  before  the  act  complained 
of,  and  that  the  injury  can,  without  taking  away  the  plaintiff's 
property  from  him,  be  compensated  by  money,  an  injunction  need 

not  be  granted  (m). 

468.  Where  the  act  complained  of  has  been  done  and  there  is  Damages  may 
an  intention  to  continue  it,  damages  may  be  granted  (n),  but  ^^^^j!^^^^^^ 
where  no  wrongful  act  has  been  committed  but  an  injury  is  intention  to 
threatened,  then  there  is  no  power  to  give  damages  in  lieu  of  an  continue 
injunction  (o).    In  the  case  of  a  continuing  actionable  nuisance  the  wrongful  act. 
jurisdiction  to  award  damages  ought  only  to  be  exercised  in  very 
exceptional  circumstances  (p). 

469.  Acquiescence  (q)  will  also  be  taken  into  account  in  con-  Effect  of 
sidering  whether  an  injunction  or  damages  should  be  granted  (r),  acquiescence, 
and  an  amount  of  acquiescence,  not  sufficient  to  bar  the  action,  may 

be  sufficient  to  induce  the  court  to  give  damages  instead  of  an 
injunction  (s).  A  plaintiff  may  by  his  acquiescence  preclude  him- 
self even  from  recovering  damages  (t). 

470.  Although  the  court  cannot  hold  an  injury  compensated  for  Effect  of 

by  a  benefit  which  results  from  it,  yet  the  fact  that  a  benefit  does  yesuiting 
'  benefit. 

{i)  Smith  V.  Smith  (1875),  L.  E.  20  Eq.  500,  505 ;  HoUa7id  v.  Worley  (1884), 
26  Ch.  D.  578. 

(k)  Smith  V.  Smith,  supra. 

(l)  Marriott  v.  East  Grinstead  Gas  and  Water  Co.,  [1909]  1  Ch.  70  ;  Goodson  v. 
Richardson  (1874),  9  Ch.  App.  221. 

(m)  Holland  v.  Worley,  supra;  Rileys  v.  Halifax  Corporation  (1907),  97 
L.  T.  278.  As  a  good  working  rule,  damages  in  substitution  for  an  injunc- 
tion may  be  given  wbere  the  injury  to  the  plaintiff's  legal  rights  (1)  is 
small,  (2)  is  capable  of  being  estimated  in  money,  (3)  can  be  adequately 
compensated  by  a  small  money  payment,  and  (4)  where  the  case  is  one  in  which 
it  would  be  oppressive  to  the  defendant  to  grant  an  injunction  {Shelfer  v.  City 
of  London  Electric  Lighting  Go,,  Meiix's  Brewery  Co.  v.  City  of  London  Electric 
Lighting  Co.,  [1895]  1  Ch.  287,  C.  A.,  per  A.  L.  Smith,  L.J.,  at  p.  322). 

(n)  Shelfer  v.  City  of  London  Electric  Lighting  Co.,  Helix's  Brewery  Co.  x. 
City  of  London  Electric  Lighting  Co.,  supra,  at  p.  319  ;  Cowper  v.  Laidler,  [1903] 
2  Ch.  337;  Colls  v.  Home  and  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179;  Kine 
V.  Jolly,  [1905]  1  Ch.  481,  C.  A. ;  affirmed  [1907]  A.  C.  1. 

(o)  Dreyfus  v.  Peruvian  Guano  Co.  (1889),  43  Ch.  D.  316,  C.  A.  ;  but  see 
Martin  v.  Price,  [1894]  1  Ch.  276,  284,  C.  A. 

(p)  Shelfer  v.  City  of  London  Electric  Lighting  Co.,  Meux^s  Brewery  Co.  v. 
City  of  London  Electric  Lighting  Co.,  supra;  see  Pennington  v.  Brinsop  Hall  Coal 
Co.  (1877),  5  Ch.  D.  769.  But  see,  in  cases  of  obstruction  of  light.  Colls  v.  Howe 
and  Colonial  Stores,  Ltd.,  supra. 

{q)  As  to  the  effect  of  acquiescence  on  the  plaintiff's  right  to  an  injunction, 
see  p.  210,  ante. 

(r)  LocTiiuood  v.  London  and  North -Western  Rail.  Co.  (1868),  19  L.  T.  68  ; 
Sayers  w.  Collyer  (1885),  28  Ch.  D.  103,  C.  A.  ;  and  see  Shelfer  v.  City  of  Londor 
Electric  Lighting  Co.,  Helix's  Brewery  Co.  v.  City  of  London  Electric  Lighting 
Co.,  supra,  at  p.  322. 

(s)  Sayers  v.  Collyer,  supra. 

[t)  Ivelsey  v.  Dodd  (1881),  52  L.  J.  (cir.)  34  ;  Sayers  v.  Collyer,  supra. 
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Sect.  1.  result  to  the  plaintiff  from  the  act  complained  of  is  an  element  to 
Perpetual  be  considered  in  deciding  whether  an  injunction  should  be  granted 
Injunction,  or  damages  given  (a). 

Damages  471.  Where  damages  are   awarded  in    substitution  for  an 

must  cover  injunction  they  must,  in  order  to  be  an  adequate  substitute  therefor, 
which  would  whole  area  which  would  be  covered  by  the  injunction  (b), 

be  covered  by  and  must  therefore  comprise  damages  which  accrued  after,  as  well  as 
injunction.  damages  which  accrued  before,  the  issue  of  the  writ  (c),  even  though 
the  wrongful  act  has  come  to  an  end  before  the  trial  {d).  Where 
an  injunction  is  granted  and  the  plaintiff  also  claims  general 
damages  as  ancillary  to  the  real  remedy  sought,  he  is  not  entitled 
to  substantial  damages,  but  is  entitled  to  recover  something  as  an 
acknowledgment  of  the  wrong  he  has  suffered  (e). 

If,  in  an  action  for  an  injunction  and  compensation  in  damages, 
the  substantial  relief  claimed  is  obtained  before  the  action  comes  on 
for  hearing,  the  plaintiff  will  not  be  thereby  deprived  of  his  right  to 
damages  in  respect  of  the  injury  occasioned  to  him  by  the  delay  of 
the  defendants  in  rectifying  the  injury  (/). 

Sjpecific  472.  Under  Lord  Cairns'  Act  (g)  damages  need  not  be  specifically 

claim.  claimed  (/i). 

When  473.  Where  an  injunction  is  asked  for  on  the  ground  that 

be?eT^^  (T^*^  damages  do  not  afford  an  adequate  remedy,  damages  in  respect  of 
eie  use  .      ^^^^  injury  may  be  given  in  addition  to  the  injunction  (i),  but  an 
inquiry  as  to  damages  will  not  be  ordered  if  the  plaintiff  has- 
opened  a  case  of  substantial  injury,  entitling  him  to  an  injunction 
and  damages,  and  has  failed  to  prove  any  substantial  damage  ( j). 

Assessment  474.  In  a  proper  case  damages  may  be  assessed  in  court  without 
of  damages,     an  inquiry  (A;).    No  appeal  lies  against  an  assessment  of  damages, 


(a)  National  Provincial  Plate  Glass  Insurance  Co.  v.  Prudential  Assurance  Co. 
(1877),  6  Ch.  D.  757,  769. 

(6)  Fritz  V.  Hohson  (1880),  14  Ch.  D.  542,  per  Fry,  J.,  at  p.  557 ;  see  Mold  v. 
Wheatcroft  (1860),  30  L.  J.  (ch.)  598. 

(c)  Fritz  V.  Hohson,  supra;  Chapman,  Morsons  &  Co.  v.  Auckland  Union 
Guardians  (1889),  23  Q.  B.  D.  294,  C.  A.  ;  Warivich  and  Birmingham  Canal 
Navigation  Co.  v.  Burman  (1890),  63  L.  T.  670;  R.  S.  C,  Ord.  36,  r.  58. 

(d)  Bavenport  v.  Rylands  (1865),  L.  E.  1  Eq.  302 ;  Fritz  v.  Hohson,  supra. 

(e)  Lipman  v.  Pulman  {George)  &  Sons,  Ltd.  (1904),  91  L.  T.  132. 

(/)  Cory  V.  Thames  Iron  Works  and  Ship  Building  Co.  (1863),  11  W.  E.  589  (a 
specific  performance  case). 

{q)  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27). 

(h)  Catton  V.  Wyld  (1863),  32  Beav.  266  ;  Betts  v.  Neilson  (1868),  3  Ch.  App. 
429,  441  ;  Stanley  of  Alderley  {Ladij)  v.  Shrewsbury  {Earl)  (1875),  L.  E.  19  Eq. 
616;  Crawford  v.  Hornsea  Steam  Brick  and  Tile  Co.  (1876),  45  L.  J.  (ch.)  432, 
C.  A.  (in  this  case  a  memorandum  of  the  decree  was  directed  to  be  indorsed  on 
the  plaintiff's  title-deeds) ;  and  see  Bowen  v.  Hall  (1881),  6  Q.  B.  D.  333,  C.  A. 

(t)  Pennington  v.  Brinsop  Hall  Coal  Co.  (1877),  5  Ch.  D.  769  ;  see  contra, 
Ear'dley  v.  Granville  {Lord)  (1876),  24  W.  E.  528  ;  and  compare  Martin  v.  Price, 
[1894]  1  Ch.  276,  C.  A.  (where  damages  were  given  in  respect  of  injury  actually 
caused,  and  an  injunction  granted  to  prevent  further  injury). 

(./)  Kino  V.  Rudkin  (1877),  6  Ch.  D.  160. 

(k)  Crawford  v.  Hornsea  Steam  Brick  and  Tile  Co.,  supra,  more  fully  reported 
on  this  point  in  [1876]  W.  N.  28,  132,  C.  A. ;  and  see  Holland  v.  Worley  (1884), 
26  Ch.  D.  578,  587. 
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unless  it  can  be  shown  that  the  court  acted  on  a  wrong  principle  in      ^'ect.  i. 
arriving  at  the  amount  (I).  Perpetual 

Injunction. 

475.  In  no  case  will  an  inquiry  into  damages  and  also  an   

account  (m)  be  ordered.  The  party  who  has  obtained  a  decree  must  damages  and 
elect  which  of  the  two  forms  of  relief  he  will  adopt  {n). 


an  account 
cannot  be 
decreed. 


Sub-Sect.  3. — Mandatory  Injunction. 


476.  Where  the  injury  done  to  the  plaintiff  cannot  be  estimated  Mandatory 
and  sufficiently  compensated  for  by  damages  (o),  or  is  so  serious  injunction, 
and   material   that  the  restoration  of   things  to  their  former 
condition  is  the  only  method  whereby  justice  can  be  adequately 
done(j>),  or  where  the  injury  complained  of  is  in  breach  of  an 
express  agreement  {q),  the  court  will  exercise  its  jurisdiction  and 

grant  a  mandatory  injunction  (?•),  even  though  the  expense  and 
trouble  of  carrying  out  the  mandatory  injunction  will  be  far  in 
excess  of  any  sum  which  could  reasonably  be  awarded  by  way  of 
damages  (s).  If,  on  the  other  hand,  no  substantial  damage  is  proved 
or  the  injury  admits  of  estimation  and  the  evil  can  be  abundantly 
compensated  for  by  damages,  a  mandatory  injunction  will  not  be 
granted,  but  an  inquiry  will  be  ordered  to  ascertain  the  amount  of 
the  damages  sustained  (a), 

477.  A  mandatory  injunction  may  be  granted  although  the  act  May  be 
sought  to  be  restrained  has  been  nearly  or  entirely  completed  before  ^[^j^^^^^j^ 
the  action  is  commenced  (5),  but  it  will  only  be  granted  in  such  completed^ 


[l)  Ball  V.  Ray  (1873),  22  W.  E.  283. 
(m)  See  p.  201,  ante. 

{n)  Be  Vitre  v.  Betts  (1873),  L.  E.  6  H.  L.  319. 

(o)  Isenlerg  v.  East  India  House  Estate  Co.,  Ltd.  (1863),  3  De  G.  J.  &  Sm.  263. 

(p)  Kelk  y.  Pearson  (1871),  6  Oh.  App.  809  ;  Smithy.  Smith  (1875)  L.  E.  20 Eq. 
500.  But  in  the  case  of  trespass  the  mere  fact  that  the  damage  suffered  is 
small  is  immaterial  {Goodson  v.  Richardson  (1874).  9  Ch.  App.  221,  applied  in 
Marriott  v.  East  Grinstead  Gas  and  Water  Co.,  [1909]  1  Oh.  70) ;  and  see 
p.  233,  post. 

{q)  Morris  v.  Grant  (1875),  24  W.  E.  55  ;  McManus  v.  CooJce  (1887),  35  Ch.  D. 
681 ;  Manners  (Lord)  v.  Johnson  (1875),  1  Ch.  D.  673;  and  see  p.  238,  post. 

(r)  See  also  Krehl  v.  Burrell  (1878),  7  Ch.  D.  551 ;  affirmed  (1879),  11  Ch.  D. 
146,  C.  A. ;  Home  and  Colonial  Stores,  Ltd.  v.  Colls,  [1902]  1  Ch.  302,  C.  A. ; 
reversed,  [1904]  A.  C.  179,  on  the  ground  that  the  diminution  of  light  therein 
complained  of  was  insufficient  to  constitute  an  actionable  obstruction.  As  to  the 
grant  of  a  mandatory  injunction  on  an  interlocutory  application,  see  p.  223, 
post. 

(s)  Woodhouse  v.  Neivry  Navigation  Co.,  [1898]  1  I.  E.  161,  168,  C.  A. 

(a)  Isenherg  v.  East  India  House  Estate  Co.,  Ltd.,  supra;  Edleston  v.  Crossley 
&  S^ons  (1868),  18  L.  T.  15  ;  Stanley  of  Alderleij  {Lady)  v.  Shrewsbury  {Earl) 
(1875),  L.  E.  19  Eq.  616 ;  National  Provincial  Plate  Glass  Insurance  Co. 
V.  Prudential  Assurance  Co.  (1877),  6  Ch.  757;  Allen  v.  Seckham  (1879), 
11  Ch.  D.  790,  798,  C.  A.;  Martin  y.  Price,  [1894]  1  Ch.  276.  The  court 
may,  as  part  of  the  compensation,  order  any  works  to  be  done  by  the  defendant 
for  the  benefit  of  the  plaintiff  {Isenherg  \.  East  India  House  Estate  Co.,  Ltd., 
supra). 

(b)  Holmes  v.  Upton  (1840),  cited  (1873),  9  Ch.  App.  214,  n.  ;  Goodson  v. 
Richardson,  supra;  Smith  v.  Smith,  supra;  Morris  v.  Grant,  supra  (an 
interlocutory  motion)  ;  Lawrence  v.  Horton  (1890),  59  L.  J.  (ch.)  440 ; 
Shiel  V.  Godfrey  &  Co.,  [1893]  W.  N.  115,  where  injunctions  were  granted; 


216 


Injunction. 


Effect  of 
notice  of 
objection. 


Sect.  1.  cases  to  prevent  extreme  or  very  serious  damage  (c).  Where  a 
Perpetual  building  is  the  subject  of  the  litigation,  it  is  material  to  consider,  as 
Injunction,  one  of  the  circumstances  of  the  case,  the  condition  in  which  the 
building  was  when  complaint  was  first  made  (d).  The  court  may 
even  order  a  building  to  be  pulled  down  although  it  has  been 
erected  and  completed  and  works  carried  on  within  it  for  some 
months  without  complaint  (e),  but  it  will  not  readily  do  so,  where 
buildings  have  been  erected  without  complaint  (/). 

If  distinct  notice  of  objection  is  given  before  the  completion  of 
the  act  complained  of,  but  it  is  nevertheless  persisted  in  (g),  or  if 
the  defendant  on  an  interlocutory  application  gives  an  under- 
taking to  undo  what  he  has  done  if  so  ordered  at  the  trial  (Ji), 
the  court  is  more  disposed  to  grant  a  mandatory  injunction  than 
where  no  complaint  is  made  till  after  the  completion.  Every  case, 
however,  depends  upon  its  own  peculiar  circumstances,  and  the 
mere  fact  that  the  act  complained  of  was  persisted  in  after  notice 
of  objection  is  not  of  itself  sufficient  to  justify  the  granting  of  a 
mandatory  injunction  if,  in  all  the  circumstances  of  the  case, 
damages  would  be  an  adequate  remedy  (i). 

Acquiescence      478.  A  party  seeking  a  mandatory  injunction  should  apply 
and  delay.      promptly,  but  mere  delay  is  not  a  bar  if  it  can  be  satisfactorily 
accounted  for  (k),  nor  will  a  plaintiff  be  deemed  to  have  acquiesced 
if,  knowing  that  the  defendant  has  a  legal  right  to  do  a  thing,  he 
assumes  that  he  is  not  going  to  use  his  right  for  an  unlawful 


Durell  V.  Pritchard  (1865),  1  Ch.  App.  244 ;  Edieston  v.  Crossleij  &  Sons 
(1868),  18  L.  T.  15;  Sparlwg  v.  Clarson  (1869),  17  W.  R.  518  ;  CiUj  of  London 
Brewery  Co.  v.  Tennant  (1873),  9  Ch.  App.  212,  219 ;  Stanley  of^  Alderley 
{Lady)  v.  Shrewsbury  {Earl)  (1875),  L.  E.  19  Eq.  616,  where  injunctions  were 
refused  ;  and  see  Laiurence  v.  Austin,  Durell  v.  Pritdiard,  Punhall  v.  Walters 
(1865),  11  Jur.  (n.  s.)  biQ,  per  Eomilly,  M.R.,  at  p.  579. 

(c)  See  the  cases  cited  in  note  {I),  p.  215,  ante,  other  than  Morris  v.  Grant 
(1875),  24  W.  E.  55  (which  was  a  case  of  express  contract). 

{d)  Laiurence  v.  Horton  (1890),  59  L.  J.  (ch.)  440.  Even  where  the  injury 
sustained  is  not  such  as  would  justify  a  mandatory  injunction,  the  mere  fact 
that  the  building  has  been  completed  before  action  brought  does  not  prevent 
the  court  from  giving  damages  {City  of  London  Breiuery  Co.  v.  Tennant,  supra  ; 
Stanley  of  Alderley  {Lady)  v.  Shrewsbury  {Earl),  supra;  and  see  Cooper  v. 
Hubbuck  (I860),  7  Jur.  (n.  s.)  457,  459). 

(e)  Baxter  v.  Boiuer  (1875),  44  L.  J.  (cH.)  625,  C.  A. 

(/)  Curriers'  Co.  v.  Corbett  (1865),  13  L.  T.  154,  C.  A. ;  Gaskin  v.  Balls  (1879), 
13  Ch.  D.  324,  C.  A. 

{(j)  Coles  v.  Sims  (1854),  5  De  G.  M.  &  Gr.  1  (interlocutory) ;  Jacomb  v.  Ls^nirjht 
(1863),  8  L.  T.  621,  C.  A.;  Hepburn  v.  Lordan  (1865),  2  Hem.  &  M.  345,  352  ; 
Grand  Junction  Canal  Co.  v.  Sliiujar  (1871),  6  Ch.  App.  483  ;  Manjiers  {Lord)  v. 
Johnson  (1875),  1  Ch.  D.  673;  Krehl  v.  Burrell  (1877),  7  Ch.  D.  551,  affirmed 
(1879),  11  Ch.  D.  146,  C.  A.  ;  Smith  v.  Day  (1880),  13  Ch.  D.  651,  C.  A. ;  and  see 
Wvodhouse  v.  Newry  JSfavigation  Co.,  [1898]  1  I.  E.  161,  C.  A.  ;  Blach  v.  Scottish 
Temperance  Life  Assurance  Co.,  [1908]  1  I.  E.  541,  H.  L.  Arguments  of  hardship 
and  loss  of  value  will  not  be  listened  to  in  cases  of  this  sort  {Manners  {Lord)  v. 
Johnson,  supra,  at  p.  681). 

(A)  Greenivood  v.  LLornsey  (1886),  33  Ch.  D.  471. 

{i)  See  Isenberg  v.  East  India  House  Estate  Co.,  JAd.  (1863),  3  De  G.  J.  &  Sm. 
263  ;  Senior  v.  Fawson  (1866),  L.  E.  3  Eq.  330. 

{k)  Galey.  Abbot  (1862),  8  Jur.  (n.  s.)  987;  A.-G.  v.  Colney  Hatch  Lunatic 
Asylum  (1868),  4  Ch.  App.  146;  Hogy  v.  Scott  (1874),  L.  E.  18  Eq.  444 ;  Wood- 
house  V.  Newry  Navigation  Co.,  supra. 
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purpose (Z).    A  mandatory  injunction  will  not,  however,  be  granted      ^^^t.  i. 
where  the  plaintiff  is  guilty  of  unreasonable  delay  in  applying  Perpetual 
for  it  and  the  granting  of  it  would  cause  the  defendant  serious  Injunction, 
damage 

479.  A  mandatory  order  will  not  be  made  directing  the  defendant  Repairs, 
to  do  repairs  (?z). 

A  mandatory  injunction  can  be  granted  against  a  wrongdoer.  Against 
although  only  acting  as  an  agent  (o). 


an 

ao-ent. 


Sect.  2. — Interlocutory  Injunction. 

Sub-Sect.  1. —  When  an  Interlocutory  Injunction  luill  he  Granted. 

480.  In  cases  of  interlocutory  injunctions  in  aid  of  the  legal  Principles 
right,  all  the  court  usually  has  to  consider  is  whether  the  case  is  so  ^^g^cou^t*^^ 
clear  and  free  from  objection  on  equitable  grounds  that  it  ought  to  acts.°^^ 
interfere  without  waiting  for  the  legal  right  to  be  established  (  p). 
This  depends  upon  a  variety  of  circumstances,  and  it  is  impossible 
to  lay  down  any  general  rule  on  the  subject  by  which  the  discretion 
of  the  court  ought  in  all  cases  to  be  regulated  (g).    It  is  not 
necessary  that  the  court  should  find  a  case  which  would  entitle  the 
plaintiff  to  relief  at  all  events  :  it  is  quite  sufficient  if  the  court 
finds  a  case  which  shows  that  there  is  a  substantial  question  to  be 
investigated,  and  that  matters  ought  to  be  preserved  in  statu  quo 
until  that  question  can  be  finally  disposed  of  (r). 

(Z)  A.-G.  V.  Leeds  Cor;poration  (1870),  5  Ch.  App.  583  ;  Smith  v.  Smitli 
(1875),  L.  E.  20  Eq.  500. 

{m)  lUingiuorth  v.  Manchester  and  Leeds  Bail.  Co.  (1840),  2  Ey.  &  Can.  Cas. 
3  87  ;  Seiiior  v.  Fawson  (1866),  L.  E.  3  Eq.  330  ;  Gaunt  v.  Fynney  (1872),  8 
Ch.  App.  8  ;  Fogers  v.  Great  Northern  Bail.  Co.  (1889),  53  J.  P.  484. 

(n)  A.-G.  V.  tStajfordshire  County  Council,  [1905]  1  Ch.  336. 

(o)  Cohen  v.  Foland,  [1887]  W.  N.  159. 

(p)  Saunders  v.  Smith  (1838),  3  My.  &  Cr.  711  ;  Maiuman  v.  Tegg  (1826),  2 
Euss.  385.  In  no  case  does  the  court  grant  an  interlocutory  injunction  as  of 
course  {Fotter  v.  Chapman  (1750),  Ambl.  98,  99). 

[q)  Ibid.;  and  see  Dalglish  v.  Jarvie  (1850),  2  Mac.  &  G-.  231,  242.  In  the 
Chancery  Division  the  modern  tendency,  however,  is  to  avoid  trying  the  same 
question  on  two  occasions,  and  in  ordinary  cases  only  to  grant  interlocutory 
injunctions  where  the  right  to  relief  is  clear. 

(r)  Foivell  v.  Lloijd  (1827),  1  Y.  &  J.  427  ;  Glascoit  v.  Lang  (1838),  3  My.  &  Cr. 
451  ;  Fonnell  v.  Church  and  Clark  (1842),  4  I.  Eq.  E.  630  ;  Great  Western  Bail. 
Co.  V.  Birmingham  and  Oxford  Junction  Bail.  Co.  (1848),  2  Ph.  597,  603  ; 
Bradbury  v.  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  (1851),  15  Jur.  1167  ; 
Be  Mattos  v.  Gibson  (1859),  4  De  G.  &  J.  276,  284  ;  Walker  v.  Jones  (1866),  L.  E. 
1  P.  C.  50,  61  ;  Freston  v.  Luck  (1884),  27  Ch.  D.  497,  C.  A.  ;  Hilton  v.  Granville 
{Earl)  (1841),  Cr.  &  Ph.  283  ;  Shreiusbury  and  Chester  Bail.  Co.  v.  Shrewsbury  and 
Birmingham  Bail.  Co.  (1851),  1  Sim.  (n.  s.)  410,  426  ;  Joiies  v.  Facaya  Bubber  and 
Froduce  Co.,  Ltd.,  [1911]  1  K.  B.  455,  459,  C.  A.  Probability  of  right  is  sufficient 
(see  Tonson  v.  Walker  (1752),  3  Swan.  672,679).  On  the  principle  of  protecting 
property  pending  litigation,  a  defendant  who  claims  to  be  a  purchaser  for  value 
under  a  conveyance  of  an  advowson,  maybe  restrained,  in  a  suit  to  impeach  the 
conveyance,  from  instituting  a  clerk  {Greenslade  v.  Fare  (1853),  17  Beav.  502). 
As  to  the  interference  by  the  Court  of  Appeal  with  the  judge's  discretion,  see 
Baker  v.  White  (1884),  1  T.  L.  E.  64,  C.  A.  Where  goods  are  claimed  by  both 
parties  to  a  suit  and  all  matters  in  dispute  have  been  referred  to  arbitration,  an 
interlocutory  injunction  will  be  granted  to  prevent  the  sale  of  the  goods 
pending  the  arbitration  {Garrett  y.  Salisbury  and  Dorset  Junction  Bail.  Co.  (1866), 
L.  E.  2  Eq.  358). 
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Sect.  2. 

Interlocu- 
tory 
Injunction. 

Threatened 
injury. 


Prima  facie 
case  should 
be  shown. 


Irreparable 
injury. 


481.  An  interlocutory  injunction  will  also  be  granted  to  restrain 
an  apprehended  or  threatened  injury  where  such  injury  is  certain 
or  very  imminent,  or  mischief  of  an  overwhelming  nature  is  likely 
to  be  done  (s).  If  the  thing  sought  to  be  prohibited  is  in  itself  a 
nuisance  (^),  or,  although  not  in  itself  a  nuisance,  will  manifestly 
end  in  such  a  nuisance  as  the  court  restrains  {a),  the  court  will 
interfere;  but  where  the  mischief  sought  to  be  restrained  is  not 
unavoidably  and  in  itself  noxious,  but  only  something  which  may 
prove  to  be  so,  an  interlocutory  injunction  will  not  be  granted  {h). 
The  court  never  grants  an  injunction  on  the  principle  that  it  will 
do  the  defendant  no  harm  if  he  does  not  intend  to  commit  the  act 
in  question  (c). 

482.  Where  the  plaintiff  is  asserting  a  legal  right,  he  should 
show,  at  least,  a  strong  prima  facie  case  in  support  of  the  right 
which  he  asserts  (cZ),  but  the  mere  fact  that  there  is  a  doubt  as  to 
the  existence  of  such  legal  right  is  not  sufficient  to  prevent  the 
court  from  granting  an  injunction,  although  it  is  a  matter  for  serious 
attention  (e).  Where  the  application  is  to  restrain  the  exercise  of 
an  alleged  legal  right,  the  plaintiff  should  show  that  there  are 
substantial  grounds  for  doubting  the  existence  of  such  legal 
right  (/). 

483.  The  plaintiff  must  also  as  a  rule  (g)  be  able  to  show  that 
an  injunction  until  the  hearing  is  necessary  to  protect  him  against 


(s)  Bipo7i  {Earl)  v.  Hohart  (1834),  3  My.  &  K.  169;  ffephurn  v.  Lordan 
(1865),  2  Hem.  &  M.  345;  and  see  Crosse  v.  Duckers  (1873),  27  L.  T.  816.  In 
matters  of  great  importance  which  can  only  be  properly  determined  at  the 
hearing,  the  court  is  in  favour  of  restraining  destructive  operations  until  the 
hearing  [A.-G.  v.  Great  Eastern  Rail  Co.  (1872),  25  L.  T.  867)  ;  and  see  p.  209, 
ante,  and  title  Equity,  Vol.  XIII.,  pp.  51,  52,  for  the  principle  upon  which  the 
court  acts  in  quia  timet  actions. 

{t)  Bipon  {Earl)  v.  Hohart,  supra ;  and  see  Hepburn  v.  Lordan,  supra.  As  to 
nuisances  generally,  see  title  Nuisance. 

(a)  Haines  v.  Taylor  (1846),  10  Beav.  75 ;  and  see  Crowder  v.  Tinkler  (1816),, 
19Ves.  617. 

(6)  Ripon  {Earl)  v.  Hohart,  supra;  Haines  v.  Taylor,  supra. 

(c)  Coffin  v.  Coj[fi7i  (1821),  Jac.  70,  72 ;  and  see  note  {k),  p.  209,  ante. 

(d)  Hilton  v.  Granville  {Earl)  (1841),  Cr.  &  Ph.  283;  Peru  Repuhlic  v.  Dreyfus 
Brothers  <&  Co.  (1888),  38  Ch.  D.  348,  362. 

(e)  Ollendorff  v.  Black  (1850),  4  De  Gr.  &  Sm.  209,  211 ;  and  see  Electric 
Telegraph  Co.  v.  Nott  (1847),  11  Jur.  157  (where  the  injunction  was 
refused). 

(/)  Sparroiv  v.  Oxford,  Worcester  and  Wolverhampton  Bail.  Co.  (1851),  9  Hare, 
436,  441 ;  affirmed  (1852),  2  De  G.  M.  &  G.  94,  0.  A.  It  requires  a  very  strong  case 
indeed  to  induce  the  court  to  interfere  with  an  admitted  legal  right  upon  an  alleged 
equity  {Play fair  v.  Birmingham,  Bristol  and  Thames  Junction  Bail.  Co.  (1840), 
9  L.  J.  (cn.)  253).  On  a  motion  for  an  injunction  in  a  matter  merely  pecuniary, 
the  applicant  must  be  able  to  satisfy  the  court,  not  only  that  there  is  a  case  to 
be  tried,  but  also  that  there  is  some  probability  of  his  succeeding  at  the  trial 
{A.-G.Y,  Wigan  Corporation  (1854),  5  De  G.  M.  &  G.  52,  C.  A.).  The  court  may 
also  decline  to  interfere  in  a  case  of  this  kind,  when  there  is  no  dispute  as  to 
the  competency  of  the  defendants  to  pay  any  debts  for  which  they  are  liable 
{Houth  Yorkshire  Baihuay  and  Biver  Dun  Co.  v.  Great  Northern  Bail.  Co.  (1853), 
1  W.  E.  203,  C.  A.). 

((/)  See  p.  238,  post,  for  cases  where  the  injunction  is  sought  to  restrain  a  breach 
of  an  express  negative  covenant  or  agreement. 
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irreparable  injury  (/i);  mere  inconvenience  is  not  enough  (i).    By      Sect.  2. 
the  term    irreparable  injury  "  is  meant,  substantially,  injury  which  Interlocu- 
could  never  be  adequately  remedied  or  atoned  for  by  damages  (k).  .^^^ 

An  injunction  may,  however,  be  granted  even  where  the  injury  l^^J^^ction. 
is  capable  of  compensation  in  damages,  if  the  act  in  respect  of 
which  relief  is  sought  is  likely  to  destroy  the  subject-matter  in 
question  {1}  ;  and  the  mere  fact  that  a  party  has,  in  order  to  avoid 
litigation,  offered  to  take  a  sum  of  money  as  the  price  of  his  rights 
does  not  preclude  him  from  asserting  that  he  will  suffer  irreparable 
damage  from  the  continuance  of  the  act  complained  of  (m).  But,  if 
the  plaintiff  has  himself  shown,  by  his  conduct  on  a  previous 
occasion,  that  the  injury  complained  of  is  one  which  may  in  some 
way  be  compensated  by  money,  the  court  may  decline  to  grant  an 
injunction  (n). 

Sub-Sect.  2. — Ffed  of  Conduct  of  Parties. 

484.  In  considering  whether  an  interlocutory  injunction  should  Conduct 
be  granted,  the  court  has  regard  to  the  conduct  and  dealings  of  the  ^^^^^1^*^^^^ 
parties  before  application  was  made  to  the  court  by  the  plaintiff  to 
preserve  and  protect  his  right  (o),  since  the  jurisdiction  to  interfere, 
being  purely  equitable,  is  governed  by  equitable  principles  {p). 

Thus,  acquiescence  by  the  plaintiff  may  prevent  the  granting  Acquiescence, 
of  an  injunction  (g),  especially  when  the  defendant  has  incurred 
expenditure  in  the  meantime  (r).     This  principle  is  peculiarly 

{h)  A..G.  V.  Hallett  (1847),  16  M.  &  W.  569;  Ripon  {Earl)  v.  Hohart  (1834), 
3  My.  &  K.  169,  174;  Southampton  {Lord)  v.  Birmingham  Pail  Go.  (1838),  2 
Jur.  1012;  Hilton  v.  Granville  {Earl)  (1841),  Or.  &  Ph.  283;  North  Union 
Rail.  Go.  V.  Bolton  and  Preston  Rail.  Go.  (1843),  3  Ry.  &  Can.  Cas.  345  ;  Shreiusburi/ 
and  Birminghain  Rail.  Go.  v.  London  and  North  Western  Rail.  Go.  (1850)^  3 
Mac.  &  G-.  70 ;  A.-G.  v.  Sheffield  Gas  Gonsumers  Go.  (1853),  3  De  G.  M.  &  G.  304, 
C.  A. ;  Johnson  v.  Shrewsbury  and  Birmingham  Rail.  Go.  (1853),  3  De  Gr.  M.  &  Gr. 
914,  931,  0.  A. ;  Dyke  v.  Taylor  (1861),  3  De  Qc.  F.  &  J.  467,  C.  A. 

{i)  DykeY.  Taylor,  supra. 

{k)  A.-G.  V.  Hallett,  supra,  at  p.  581 ;  East  Lancashire  Rail.  Go.  v.  Hattersley 
(1849),  8  Hare,  72,  90;  and  see  Gory  v.  Yarmouth  and  Norwich  Rail.  Go.  (1844), 
3  Hare,  593,  603,  604  ;  Wood  v.  Sutcliffe  (1851),  2  Sim.  (n.  s.)  163,  165  ;  A.-G.  v. 
Sheffield  Gas  Gonsumers  Go.,  supra,  at  p.  320 ;  Pinchin  v.  London  and  Blackwall 
Rail.  Go.  (1854),  5  De  G.  M.  &  G.  851,  860,  0.  A. ;  Bloxam  v.  Metropolitan  Rail. 
Co.  (1868),  3  Ch.  App.  337,  354. 

{I)  Hilton  V.  Granville  {Earl),  supra,  at  p.  292. 

(m)  Ainsworth  v.  Bentley  (1866),  14  W.  R.  630. 

{n)  Wood  V.  Sutcliffe,  supra,  at  p.  169  ;  DoivlingY.  Betjemann  (1862),  2  John.  & 
H.  544,  553;  Grmerod  v.  Todmorden  Mill  Go.  (1883),  ll  Q.  B.  D.  155,  162,  C.  A. 

(o)  Blakemore  v.  Glamorganshire  Ganal  Navigation  (1832),  1  My.  &  K.  154, 
168;  and  see  Williams  v.  Roberts  (1850"),  8  Hare,  315,  327;  Ward  v.  Hiqqs 
(1864),  12  W.  R.  1074. 

{p)  Great  Western  Rail.  Co.  v.  Oxford,  Worcester  and  Wolverhampton  Rail.  Go. 
(1853),  3  De  G.  M.  &  G.  341,  359,  0.  A. ;  and  see  Jarvis  v.  Islington  Borough 
Council  (1909),  73  J.  P.  Journal,  323;  title  Equity,  Vol.  XIII.,  pp.  46  et  seq.,  . 
166  et  seq. 

{q)  See  Glover  v.  Royden  (1873),  L.  R.  17  Eq.  190,  204. 

(r)  Birmingham  Ganal  Go.  v.  Lloyd  (1812),  18  Yes.  515;  Crook  y.  Wilson 
(1855),  3  W.  R.  378  ;  Grossley  v.  Berhy  Gas  Light  Go.  (1834),  1  Web.  Pat.  Cas.  119, 
120;  Great  Western  Rail.  Go.  v.  Oxford,  Worcester  and  Wolverhampton  Rail. 
Co.,  supra,  at  pp.  359,  361 ;  Rochdale  Ganal  Co.  v.  King  (1851),  2  Sim.  {n.  s.) 
78,  88.  The  weight  to  be  attached  to  the  length  of  time  which  has  elapsed 
must  in  a  great  degree  depend  upon  the  amount  of  the  expenditui*e  {Great 
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Injunction. 


Sect.  2. 

Interlocu- 
tory 
Injunction. 

Assertion  of 
claim. 


When 

acquiescence 
is  no  bar. 


applicable  in  the  case  of  a  mining  property  (a),  and  where  the 
granting  of  an  injunction  would  involve  the  stopping  of  the 
defendant's  works  (b). 

The  mere  notice  of  a  claim  (c),  or  even  the  continual  assertion 
of  a  claim  (d),  unaccompanied  by  any  act  to  give  effect  to  it,  will 
not  keep  alive  a  right  which  would  otherwise  be  precluded  ;  but 
if  a  defendant  has  acted  with  full  knowledge  of  the  plaintiff's 
rights  (e),  or  has  incurred  expenditure  under  full  notice  that  the 
work  was  objected  to  and  that  steps  would  be  taken  to  put  a  stop  to 
it  (/),  he  will  not  be  entitled  to  rely  upon  the  acquiescence  of  the 
plaintiff. 

Acquiescence  is  no  bar  if  it  can  be  satisfactorily  accounted 
for  (g),  as,  for  example,  where  the  plaintiff  has  assumed  that  the 
defendant,  having  the  right  to  do  a  thing,  would  not  use  his  right 
so  as  to  injure  him  and  his  assumption  is  justifiable (/i),  or  has 
acquiesced  in  what  he  has  been  led  to  consider  was  merely  a 
temporary  violation  of  his  right  (i),  or  has  endeavoured  to  come 
to  an  amicable  arrangement  with  the  defendant  (/c),  or  where 
the  defendant  has  falsely  represented  to  the  plaintiff  that  the 
injury  complained  of  would  not  result  from  his  operations©,  or 
has  led  him  to  believe  that  the  evil  would  be  remedied  .  Nor 
will  the  plaintiff  be  deemed  to  have  acquiesced  in  the  claims  of 
others,  unless  he  was  fully  cognisant  of  his  right  to  dispute  them  (n), 
nor  where  he  has  assented  to  the  act  complained  of  under  an 
erroneous  opinion  and  view  and  in  ignorance  of  the  consequences  (o). 
The  fact  that  the  plaintiff  has  acquiesced  in  a  state  of  things 
while  it  produced  little  injury  to  him  does  not  constitute  such 


Wesier7i  Bail.  Go.  v.  Oxford,  Worcester  and  Wolverhampton  Rail.  Co.  (1853), 
3  De  a  M.  &  Or.  341,  361,  C.  A.). 

(a)  Ernest  v.  Vivian  (1863),  33  L.  J.  (CH.)  513,  517  ;  and  see  Cleyg  v.  Edmondson 
(1857),  8  De  G.  M.  &  G.  787,  G.  A. 

(&)  Greenhalgh  v.  Manchester  and  Birmingham  Bail.  Co.  (1838),  3  My.  &  Or. 
784,  798,  799. 

(c)  Wichs  V.  Hunt  (1859),  John.  372  ;  Ernest  v.  Vivian,  supra. 
\d)  Clegg  v.  Edmondson,  supra;  Lehmann  v.  McArthur  (1868),  3  Ch.  App. 
496,  504. 

(e)  Bamsden  v.  Dtjson  (1866),  L.  E.  1  H.  L.  129,  141  ;  Biissell  v.  Watts  (1883), 
25  Ch.  D.  559,  576,"  C.  A. ;  reversed  (1885),  10  App.  Cas.  590 ;  Froctor  v.  Bennis 
(1887),  36  Ch.  D.  740,  760,  C.  A. 

(/)  A.-G.  V.  Sheffield  Gas  Consumers  Co.  (1853),  3  De  G.  M.  &  G.  304,  328, 
C.  A. ;  Rochdale  Canal  Co.  v.  King  (1853),  16  Beav.  630,  643  ;  Manners  {Lord)  v. 
Johnson  (1875),  1  Ch.  D.  673. 

[g]  Goldsmid  v.  Tunhridge  Wells  Improvement  Commissioners  (1866),  1  Ch.  App. 
349  ;  Lehmann  Y.  McArthnr,  sujira,  at  p.  504  ;  A.-G.  v.  Halifax  Corporation  (1869), 
17  W.  E.  1088 ;  Coles  v.  Sims  (1854),  5  De  G.  M.  &  G.  1,  C.  A. 

(7i)  A.-G.  Y.  Halifax  Corpwation,  supra ;  A.-G.  v.  Breeds  Corporation  (1870), 
5  Ch.  App.  583  ;  Smith  v.  Smith  (1875),  L.  E.  20  Eq.  500. 

(?■)  Gordon  v.  Cheltenham  and  Great  Western  Union  Bail.  Co.  (1842),  5  Beav. 
229,  238. 

{k)  Innocent  v.  North  Midland  Bail.  Co.  (1839),  1  Ey.  &  Can.  Cas.  242,  256. 
/)  Davies  v.  Marshall  (1861),  10  C.  B.  (n.  s.)  697. 

m)  A.-G.  V.  Luton  Local  Board  of  Health  (1856),  2  Jur.  (n.  s.)  180  ;  A.-G.  v. 
Birmingham  Corporation  (1858),  4  K.  »&  J.  528. 

(n)  Greenhalgh  v.  Manchester  and  Birmingham  Bail.  Co.,  supra,  at  p.  791  ; 
Marker  v.  Marker  (1851),  9  Hare,  1,  16. 

(o)  Bankart  v.  Houghton  (1859),  27  Beav.  425,  431. 
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acquiescence  as  would  debar  him  from  obtainiDg  an  interlocutory 
injunction  in  the  event  of  the  injury  being  substantially  in- 
creased (p). 

The  acquiescence  on  the  part  of  one  of  several  plaintiffs  may 
preclude  the  interference  of  the  court  upon  an  interlocutory  appli- 
cation ((/).  The  court  will  frequently  refuse  an  injunction  where  it 
acknowledges  the  right,  if  it  considers  that  the  conduct  of  the 
plaintiff,  not  only  with  the  party  with  whom  the  contest  exists,  but 
with  others,  has  led  to  the  state  of  things  which  occasions  the 
contest  (?•).  The  effect  of  knowledge  and  acquiescence  is  the  same  in 
the  case  of  a  company  as  in  the  case  of  a  private  individual  (s). 

485.  A  plaintiff  must  also  be  able  to  show  that  he  has  not  been  Delay, 
guilty  of  improper  delay  in  applying  to  the  court,  for  delay  not 
amounting  to  acquiescence  may  deprive  him  of  the  right  to  an 
interlocutory  injunction  (a). 


Sect.  2. 

Interlocu- 

toiT 
Injunction. 

Acquiescence 
on  the  part 
of  one  of 
several 
plaintiffs. 


Sub-Sect.  3. — Nature  of  Order  wJticJi  will  he  made. 

486.  In  dealing  with  an  interlocutory  application,  the  court  will  Court  con- 
confine  itself  strictly  to  the  point  which  it  is  called  upon  to  decide,  ^^^^  ^^^^^^  , 

T     -n  -i.        •   •  i.1  1  (•  •  strictly  to  the 

and  will  express  its  opinion  on  the  case  only  so  far  as  is  necessary  po^j^^  it  is 
to  show  the  grounds  upon  which  the  interlocutory  application  is  called  upon 
disposed  of  {h),  and,  in  the  absence  of  very  special  circumstances,  <iecide. 
will  impose  only  such  restraint  as  will  suffice  to  stop  the  mischief 
and  keep  things  as  they  are  until  the  hearing  (c). 

487.  Where  any  doubt  exists  as  to  the  legal  right,  or  if  the 
legal  right  is  not  disputed,  but  its  violation  is  denied,  the  court,  in 
determining  whether  an  interlocutory  injunction  should  be  granted, 
takes  into  consideration  the  balance  of  convenience  to  the  parties 


Balance  of 

convenience 

considered. 


{p)  Banhart  v.  Houghton  (1859),  27  Beav.  425  ;  Wesieru  v.  MacdermoU  (1866), 

2  Oh.  App.  72 ;  A.-G.  v.  Halifax  Corporation  (1869),  17  W.  E.  1088  ;  and  see 
Knight  Y.  Simmonds,  [1896]  1  Ch.  653;  affirmed,  [1896]  2  Ch.  294,  C.  A. 

(q)  Marker  v.  Marker  (1851),  9  Hare,  1,  15. 

(r)  Rundell  v.  Murray  (1821),  Jac.  311,  316;  Saunders  v.  Smith  (1838), 

3  My.  &  Cr.  711,  730  ;  and  see  Rochdale  Canal  Co.  v.  King  (1851),  2  Sim.  (n.  s.) 
78,  87. 

(s)  Laird  Y.  Birkenhead  Bail.  Co.  (1859),  John.  500;  Hill  v.  South  Staford- 
shire  Bail.  Co.  (1865),  11  Jur.  (n.  s.)  192. 

(a)  Hilton  v.  Oranville  {Earl)  (1841),  Cr.  &  Ph.  283,  292  ;  South-Eastern 
Bail.  Co.  V.  Marti7i  (1848),  18  L.  J.  (ch.)  103 ;  Bridson  v.  Benecke  (1849),  12 
Beav.  1 ;  M'Lure  v.  Bipley  (1850),  2  Mac.  &  G.  274,  276,  n. ;  Bochdale  Canal 
Co.  V.  King,  supra,  at  pp.  89,  90 ;  A.-G.  v.  Sheffield  Gas  Consumers  Co. 
(1853),  3  De  G.  M.  &  G.  304,  324,  0.  A. ;  Great  Western  Bail.  Co.  v.  Oxford, 
Worcester  and  Wolverhampton  Bail.  Co.  (1853),  3  De  G.  M.  &  G.  341,  per  Knight 
Bruce,  L.J.,  at  p.  353  ;  Ware  v.  Begenfs  Canal  Co.  (1858),  3  De  G.  &  J.  212,  230  ; 
Bovill  V.  Crate  (1865),  L.  E.  1  Eq.  388  ;  Salisbury  v.  Metropolitan  Bail.  Co.  (1870), 
39  L.  J.  (CH.)  429  ;  Isaacson  v.  Thompson  (1871),  41  L.  J.  (ch.)  101 ;  iMogul  Steam- 
ship Co.  Y.  McGregor,  Gow  &  Co.  (1885),  15  Q.  B.  D.  476,  486;  and  see  Turner 
V.  Mirfield  (1865),  34  Beav.  390,  per  Eomilly,  M.E.,  at  p.  391  ;  Folkestone 
Corporation  v.  Woodiuard  (1872),  L.  E.  15  Eq.  159  ;  title  Equity,  Vol.  XIIL, 
pp.  171,  172. 

(&)  Skiruiers'  Co.  v.  Irish  Society  (1836),  1  My.  &  Cr.  162,  164. 
(c)  Blakemore  v.  Glamorganshire  Canal  Navigation  (1832),  1  My.  &  K.  154,  185. 
Even  before  the  Judicature  Acts  a  perpetual  injunction  could  be  granted  without 
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Injunction. 


Terms  may 
be  imposed  as 
a  condition 
of  granting, 


or  with- 
holding the 
injunction. 


and  the  nature  of  the  injury  which  the  defendant,  on  the  one  hand, 
would  suffer  if  the  injunction  was  granted  and  he  should  ulti- 
mately turn  out  to  be  right,  and  that  which  the  plaintiff,  on  the 
other  hand,  might  sustain  if  the  injunction  was  refused  and  he 
should  ultimately  turn  out  to  be  right  (d).  The  burden  of  proof 
that  the  inconvenience  which  the  plaintiff  will  suffer  by  the  refusal  of 
the  injunction  is  greater  than  that  which  the  defendant  will  suffer, 
if  it  is  granted,  lies  on  the  plaintiff  {e). 

The  court  will  take  care  that  the  order  is  so  framed  that 
neither  party  will  be  deprived  of  the  benefit  he  is  entitled  to, 
if  in  the  event  it  turns  out  that  the  party  in  whose  favour  it  was 
made  is  in  the  wrong  (/) ;  and  for  this  purpose  it  will,  if  necessary, 
impose  terms  upon  the  plaintiff  as  a  condition  of  granting  the 
injunction  (g).  The  party  applying  for  an  interlocutory  injunction 
must  always  give  an  undertaking  in  damages,  in  case  it  should  turn 
out  at  the  hearing  that  he  is  in  the  wrong  (li).  He  may  also  be 
required  to  undertake  to  prosecute  the  action  with  due  diligence  (i), 
or,  if  the  action  has  reference  to  the  payment  of  money,  to  pay  the 
amount  in  dispute  into  court  (k).  Similarly  also  the  court  may 
impose  terms  upon  the  defendant  as  a  condition  of  withholding 
the  injunction  (l).    Thus  he  may  be  required  to  undertake  to  keep  an 

the  plaintiff  being  required  first  to  establish  his  right  at  law  in  special  circum- 
stances ;  see  pp.  202,  206,  ante. 

{d)  Ripon{Karl)N.  Hobart  (1834),  3  My.  &  K.  169;  Bramwell  v.  Halcomh 
(1836),  3  My.  &  Or.  737  ;  Saunders  v.  Smith  (1838),  3  My.  &  Cr.  711,  737; 
Siueet  V.  Shaw  (1839),  8  L.  J.  (cH.)  216 ;  Dickens  v.  Lee  (1844),  8  Jur.  183,  185 ; 
Hilton  Y.  Granville  {Earl)  (1841),  Cr.  &  Ph.  283,  297;  Clowes  y.  Beck  (1851), 
13  Beav.  347 ;  Hodgson  v.  Fowis  (Earl)  (1851),  1  De  G.  M.  &  Gr.  6,  13,  0.  A.  ; 
Child  V.  Douglas  (1854),  5  De  Gr.  M.  &  G.  739,  741,  C.  A. ;  Norman  v.  Mitchell 
(1854),  5  De  Gr.  M.  &  G.  648,  673,  C.  A. ;  Munro  v.  Wivenhoe  and  Brightlingsea 
Bail.  Co.  (1865),  4  De  G.  J.  &  Sm.  723,  733,  C.  A. ;  Elmhirst  v.  Spencer  (1849), 
2  Mac.  &  G.  45,  51 ;  Cork  Corporation  v.  Booneij  (1881),  7  L.  E.  Ir.  191 ;  Lee  v. 
Gihhings  (1892),  67  L.  T.  263.  On  this  principle  injunctions  were  refused  in 
Greenhalgh  v.  Manchester  and  Birmingham  Bail.  Co.  (1838),  3  My.  &  Cr.  784, 
799;  Hilton  v.  Granville  {Earl),  supra;  Cory  v.  Yarmouth  and  Norwich 
Bail.  Co.  (1844),  3  Hare,  593,  603;  McNeill  v.  Williams  (1847),  11  Jur.  344; 
William  v.  Heath  (1860),  1  L,  T.  267;  Salisbury  v.  Metropolitan  Bail.  Co. 
(1870),  39  L.  J.  (CH.)  429,  434;  Wells  y.  Attenhorough  {1811),  24  L.  T.  312; 
Elwes  y.  Fayne  (1879),  12  Ch.  D.  468,  C.  A. ;  Fieldeny.  Laricashire  and  Yorkshire 
Bail.  Co.  (1848),  2  De  G.  &  Sm.  531,  536  ;  Mitchell  v.  Henry  (1880),  15  Ch.  D.  181, 
C.  A. ;  A.-G.  y.  Acton  Local  Board  (1882),  22  Ch.  D.  221;  JrnoU  y.  Whitby 
Urban  District  Council  (1909),  101  L.  T.  14  ;  and  granted  in  Flimpton  y.  Spiller 
(1876),  4  Ch.  D.  286,  C.  A.;  Cork  Corporation  y.  Booney,  supra;  Neiuson  v. 
Fender  (1884),  27  Ch.  D.  43,  C.  A. 

(e)  Child  V.  Douglas,  supra,  at  pp.  741,  742. 

(/)  East  Lancashire  Bail.  Co.  y.  Hattersley  (1849),  8  Hare,  72,  94. 

Ig)  Boardman  y.  Mostyn  (1801),  6  Yes.  467,  471 ;  Sanxter  y.  Foster  (1841), 
Cr.  &  Ph.  302;  Bigby  v.  Great  Western  Bail.  Co.  (1846),  2  Ph.  44,  50;  East 
Lancashire  Bail.  Co.  y.  Hattersley,  supra ;  see  Coleman  y.  West  Hartlepool  Bail. 
Co.  (1861),  3  L.  T.  847. 

{h)  As  to  the  undertaking  in  damages,  see  p.  284,  post. 

(i)  Newson  y.  Pender,  supra,  at  p.  63 ;  and  see  Sweet  y.  Cater  (1841),  11  Sim. 
572;  Dickens  v.  Lee,  supra;  Bohn  y.  Bogue  (1846),  10  Jur.  420  (where  the 
plaintiff  was  required  to  undertake  to  try  his  right  at  law). 

{k)  Whitwarth  v.  Bhodes  (1850),  20  L.  J.  (ch.)  105;  Shaw  y.  Jersey  {Earl) 
(1879),  4  C.  P.  D.  359,  C.  A.  ;  and  see  Jones  y.  Facaya  Bubber  and  Froduce  Co., 
Ltd.,  [1911]  1  K.  B.  455,  C.  A. 

{I)  Bigby  y.  Great  Western  Bail.  Co.  (1846),  2  Ph.  44,  50;  Cromford  and  High 
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account,  and  in  the  event  of  the  plaintift'  establishing  his  case  to 
pay  such  sum  as  the  court  shall  direct  (m),  or  to  give  reasonable 
notice  of  his  intention  to  build  and  to  produce  plans  (n),  or  not  to 
do  or  continue  the  act  complained  of  in  the  meantime  (o),  or  to 
abide  by  any  order  the  court  may  make  as  to  damages  (p)  or  as  to 
pulling  down  the  structure  complained  of  (q),  or  to  make  certain 
admissions  for  the  purposes  of  the  trial  (r). 

488.  Where  it  is  impossible  to  form  any  opinion  as  to  whether  or 
not  the  act  complained  of  will  be  a  nuisance,  the  motion  will  not 
be  allowed  to  stand  over  till  the  act  in  question  has  been  so  far 
executed  that  its  character  may  be  judged,  but  will  be  refused 
at  once  (s). 

489.  A  mandatory  injunction  can  be  granted  on  an  interlocutory 
application  as  well  as  at  the  hearing  (a),  but,  in  the  absence  of 
special  circumstances,  it  will  not  be  granted  on  motion  (b).  If, 
however,  the  case  is  clear  and  one  which  the  court  thinks  ought  to 


Sect.  2. 

Interlocu- 
tory 
Injunction. 


When  motion 
not  allowed 
to  stand  over 
till  trial. 


Mandatory 
injunction 


Peak  Bail.  Co.  v.  Stockport,  Disley,  and  Whaley  Bridge  Bail.  Co.  (1857),  1  De  G.  &  J. 
:326,  0.  A. ;  Low  v.  Innes  (1864),  4  De  G.  J.  &  Sm.  286 ;  Elwes  y.  Payne  (1879), 
12  Ch.  D.  468,  0.  A.;  Mitchell  y.  Henrij{lS80),  15  Gh.  D.  181,  0.  A. ;  Wall  v. 
London  and  Nw^thern  Assets  Corporation,  [1898]  2  Ch.  469,  C.  A. ;  Smith  v. 
Baxter,  [1900]  2  Ch.  138,  148.  Sometimes  the  injunction  is  suspended  or 
stands  over  for  a  time  to  enable  the  defendants  to  carry  out  their  undertaking  ; 
see  Spencer  v.  London  and  Birmingham  Bail.  Co.  (1836),  1  Ey.  &  Can.  Cas.  159, 
172  ;  Northam  Bridge  and  Boads  Co.  [Broprietors)  v.  London  and  Southampton 
Bail.  Co.  (1840),  1  Ey.  &  Can.  Cas.  653,  683 ;  A.-G.  v.  Eastern  Counties  Bail.  Co. 
(1843),  3  Ey.  &  Can.  Cas.  337,  344. 

(m)  Bighy  v.  Qreat  Western  Bail.  Co.  (1846),  2  Ph.  44,  50 ;  and  see  Jones  v. 
Oreat  Western  Bail.  Co.  (1840),  1  Ey.  &  Can.  Cas.  684,  695.  Where  the  act  com- 
plained of  involves  the  making  of  profits,  an  undertaking  by  the  defendant  to 
keep  an  account  is  almost  invariably  required  ;  see  Bramwell  v.  Halcomh  (1836), 
3  My.  &  Cr.  737  ;  Cory  v.  Yarmouth  and  Norwich  Bail.  Co.  (1844),  3  Hare, 
593,  604;  Bigby  v.  Great  Western  Bail.  Co.,  supra;  M'Neill  v.  Williams 
(1847),  11  Jur.  344  ;  Sivallmv  v.  Wallingford  and  Day  (1848),  12  Jur.  403 ;  East 
Lancashire  Bail.  Co.  v.  Hattersley  (1849),  8  Hare,  72 ;  Eliuts  v.  Bayne,  supra ; 
Mitchell  V.  Henry,  supra, 
n)  Smith  v.  Baxter,  supra. 

o)  Clarke  v.  Clark  (1864),  13  W.  E.  133  ;  and  see  Wall  v.  London  and  Northern 
Assets  Corporation,  supra. 

{p)  M'Neill  v.  Williams,  supra;  A.-G.  v.  Manchester  and  Leeds  Bail.  Co. 
(1838),  1  Ey.  &  Can.  Cas.  436,  452. 
{q)  Ford  V.  Gye  (1858),  6  W.  E.  235. 

(r)  Hilton  V.  Granville  {Earl)  (1841),  Cr.  &  Ph.  283.  Before  the  Judicature 
Acts,  where  an  injunction  was  granted,  but  the  plaintiff  was  required  to  under- 
take to  try  his  right  at  law,  the  defendant  might  be  ordered  to  make  certain 
admissions  for  the  purpose  of  the  trial  {Siueet  v.  Cater  (1841),  11  Sim.  572 ; 
Dickens  v.  Lee  (1844),  8  Jur.  183  ;  Bohn  v.  Bogue  (1846),  10  Jur.  420). 

(s)  Haines  v.  Taylor  (1847),  2  Ph.  209.  As  to  appeals  from  such  an  order, 
see  p.  283,  post. 

(a)  Bobinson  v.  Byron  [Lord)  (1785),  1  Bro.  C.  C.  588 ;  Lane  v.  Neiudigate 
(1804),  10  Yes.  192;  Hervey  v.  Smith  (1855),  1  K.  &  J.  389;  Bonner  v.  Great 
Western  Bail.  Co.  (1883),  24  Ch.  D.  1,  10,  C.  A. ;  Cohen  v.  Boland,  [1887]  W.  N. 
159;  and  see  A.-G.  v.  Metropolitan  Board  of  Works  (1863),  1  Hem.  &  M.  298, 
312,  321. 

(6)  BlakemoreY.  Glamorganshire  Canal  Navigation  (1832),  1  My.  &  K.  154  ;  Gale 
V.  Ahhot  (1862),  8  Jur.  (]sr.  s.)  987;  Johnston  v.  Boyal  Courts  of  Justice  Chambers 
Co.,  [1883]  W.  N.  5,  C.  A. ;  and  see  Ano7i.  (1790),  1  Ves.  14o! 
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Injunction. 


Sect.  2.     be  decided  at  once  (c),  or  if  the  act  done  is  a  simple  and  summary 
IPxterlocu-    one  which  can  be  easily  remedied  (d!),  or  if  the  defendant,  after 
tory        express  notice,  has  committed  a  clear  violation  of  an  express  con- 
Injunction,   tract  (e),  or  where  the  defendant,  on  receipt  of  notice  that  an  injunc- 
tion is  about  to  be  applied  for,  hurries  on  the  work  in  respect  of 
which  complaint  is  made,  so  that,  when  he  receives  notice  of  an 
interim  injunction,  it  is  completed  (/),  a  mandatory  injunction  will 
be  granted  on  an  interlocutory  application. 


Part  III. — Parties  against  whom  an 
Injunction  may  be  Granted. 

Sect.  1. — In  General. 

In  general.  490.  In  general,  if  a  proper  case  is  made  out  for  the' exercise  by 
the  court  of  its  jurisdiction,  any  person  against  whom  a  right  of 
action  exists  can  be  restrained  by  injunction  (g). 

Sect.  2. — Corporations, 

Sub- Sect.  1. — In  General. 

Jurisdiction  491.  Companies  incorporated  under  the  Companies  (Consolida- 
m  general.  tion)  Act,  1908  (/i),  which  infringe  the  legal  rights  of  others,  are 
amenable  to  the  jurisdiction  of  the  court  by  way  of  injunction  in 
exactly  the  same  way  as  individuals.  So,  too,  are  public  func- 
tionaries and  companies  incorporated  by  statute  for  public  purposes, 
although  the  court  will  not  interfere  with  what  they  do  so  long  as 
they  keep  strictly  within  the  limits  of  the  powers  and  duties 
entrusted  to  them  by  the  legislature' (^). 


(c)  Allport  V.  Securities  Corporation  (1895),  64  L.  J.  (CH.)  491. 

(d)  Herveij  v.  Smith  (1855),  1  K.  &  J.  389. 

(e)  Morris  v.  Grant  (1875),  24  W.  E.  55. 

(/)  Daniel  v.  Ferguson,  [1891]  2  Ch.  27,  C.  A.,  followed  in  Von  Joel  v.  Hornsey, 
[1895]  2  Ch.  774,  C.  A.  (where  the  defendant,  knowing  that  the  plaintiff  was 
endeavouring  to  serve  a  writ,  evaded  service  for  some  days  and  meantime 
hurried  on  his  buildings). 

(</)  As  to  injunctions  against  a  Government  department,  see  p.  205,  ante. 
As  to  injunctions  against  infants,  see  title  Infants  and  Childeen,  pp.  143, 
144,  ante. 

{}()  8  Edw.  7,  c.  69.  As  to  the  law  relating  to  companies  generally,  see  title 
Companies,  Vol.  V.,  pp.  1  et  seq. 

{i)  Freiuin  v.  Leiuis  (1838),  4  My.  &  Cr.  249,  254  ;  Liverpool  Corporation  v. 
Chorley  Watertuorks  Co.  (1852),  2  De  G.  M.  &  Gr.  852,  860,  C.  A.  ;  Tinkler  v. 
Wandsworth  District  Board  of  Works  (1858),  2  De  G.  &  J.  261,  274,  C.  A.; 
Cardiff  Corporation  v.  Cardiff  Wateriuorks  Co.  (1859),  4  De  G.  &  J.  596,  C.  A., 
explained  in  Marriott  v.  Fast  Grinstead  Gas  and  Water  Co.,  [1909]  1  Ch.  70, 
78;  A.-G.  V.  Mid  Kent  and  South- Eastern  Hail.  Co.  (1867),  3  Ch.  App.  100; 
A.-G.  V.  Bathmines  and  Rathgar  Toiunship  Improvement  Commissioners  (1880),  5 
L.  E.  Ir.  114 ;  see  further,  pp.  227  et  seq.,  post. 
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492.  The  principles  applicable  to  individuals  trading  under 
identical  or  similar  names  (k)  apply  equally  to  companies  (0,  and 
in  a  proper  case  a  company  will  be  restrained  from  using  a  style  or 
name  which  is  calculated  to  deceive  (m). 

493.  The  jurisdiction  of  the  court  to  interfere  with  the  application 
of  the  property  of  a  common  law  corporation  is  dependent  upon  the 
question  whether  or  not  the  property  is  affected  by  a  trust  (^i). 
If  a  trust  can  be  shown  the  court  will  interfere  by  way  of  injunc- 
tion to  prevent  a  breach  of  the  trust  (o),  whether  the  corporation 
is  lay  or  ecclesiastical  (^).  The  burden  of  proof  lies  upon  the 
party  seeking  to  establish  the  trust  (q), 

494.  There  is  nothing  in  the  Municipal  Corporations  Act, 
1882  (a),  to  exclude  the  ordinary  jurisdiction  of  the  court  to  prevent 
breaches  of  trust,  and  consequently  a  municipal  corporation  may 
be  restrained  from  applying  its  borough  funds  for  purposes  (6),  or 
from  dealing  with  its  corporate  property  in  a  manner  (c),  not 
authorised  by  that  or  some  similar  statute  (cl).  The  court  has 
also  jurisdiction  to  restrain  a  municipal  corporation  from  making 
a  new,  or  additional,  rate  if  a  proper  case  for  the  exercise  of  that 
jurisdiction  be  made  out  (e). 


Sect.  2. 
Corpora- 
tions. 

Restraining 
companies 
from  carrying 
on  business 
in  a  manner 
calculated  to 
deceive. 

Common  law 
corporations. 


Municipal 
corporations. 


(k)  See  generally,  title  Trade  Maeks,  Trade  Names,  and  Designs. 
(Z)  MercJiant  Banking  Co.  of  London  v.  Merchants'  Joint  Stock  Bank  (1878),  9 
Ch.  D.  560. 

(m)  Manchester  Brewery  Co.,  Ltd.  v.  North  Cheshire  and  Manchester  Brewery  Co., 
Ltd.,  [1898]  1  Ch.  539,  C.  A.  ;  affirmed,  [1899]  A.  C.  83  ;  La  SociSte  Anonyme 
des  Anciens  Etablissements  Panhard  et  Levassor  v.  Fanhard  Levassor  Motor  Co., 
Ltd.,  [1901]  2  Ch.  513.    See  title  Companies,  Vol.  V.,  p.  84. 

A.-G.  V.  BuUin  Corporation  (1827),  1  Bli.  (n.  s.)  312,  H.  L.  ;  Parr  v.  A.-G. 
(1842),  8  CI.  &  Fin.  409,  H.  L. ;  A.-G.  v.  Avon  Corporation,  othertuise  Aheravon 
(1863),  3  De  G-.  J.  &  Sm.  637,  0.  A. ;  A.-G.  y.  Cashel  Corporation  (1843),  3  Dr.  & 
War.  294,  314 ;  Evan  v.  Avon  Corporation  (1860),  29  Beav.  144,  151.  See  also 
title  Corporations,  Vol.  VIII.,  p.  373. 

(o)  A.-G.  V.  Avon  Corporation,  othertuise  Aheravon,  supra,  at  p.  651  ;  A.-G.  v. 
St.  John's  Hospital,  Bedford  (1865),  2  De  G-.  J.  &  Sm.  621,  C.  A. 

{p)  A.-G.  V.  St.  John's  Hospital,  Bedford,  supra. 

{q)  Evan  v.  Avon  Corporation,  supra ;  since  prima  facie  a  corporation  has 
fall  power  to  dispose  of  all  its  property  like  a  private  individual  {ibid.,  at  p.  149) ; 
A.-G.  V.  St.  John's  Hospital,  Bedford,  supra,  at  p.  635 ;  Be  Patent  File  Co.,  Ex 
parte  Birmingham  Banking  Co.  (1870),  6  Ch.  App.  83,  87. 

(a)  45  &  46  Vict.  c.  50. 

(6)  A.-G.  V.  Aspinall  (1837),  2  My.  &  Cr.  613  ;  A.-G.  v.  Wilson  (1840), 
Cr.  &  Ph.  1  ;  Parr  v.  A.-G.  (1842),  8  CI.  &  Fin.  409,  H.  L.  ;  A.-G.  v,  Lichfield 
Corporation  (1848),  11  Beav.  120;  A.-G.  v.  Newcastle-upon-Tyne  Corporation 
and  North  Eastern  Rail.  Co.  (1889),  23  Q.  B.  D.  492,  C.  A. ;  affirmed,  [1892] 
A.  C.568;  Tynemouth  Corporation  v.  A.-G.,  [1899]  A.  C.  293;  A.-G.y.  West 
Ham  Corporation,  [1910]  2  Ch.  560;  and  see  A.-G.  v.  Noriuich  Corporation  (1837), 
2  My.  &  Cr.  406. 

(c)  A.-G.  v.  Great  Yarmouth  Corporation  (1855),  21  Beav.  625 ;  and  see 
Armitstead  v.  Durham  (1848),  11  Beav.  556. 

(d)  See  generally,  title  Local  Government. 

(e)  A.-G.  V.  Lichfield  Corporation,  supra,  at  pp.  131,  132  ;  A.-G.  v.  Newcastle- 
upon-Tyne  Corporation  and  North  Eastern  Bail.  Co.,  supra;  and  see  A.-G.  v. 
Tottenham  Urhan  District  Council  (1909),  73  J.  P.  437  ;  but  the  proper  course 
of  procedure,  where  a  municipal  corporation  is  raising  an  illegal  rate,  is  to 
apply  to  quash  the  rate  under  the  provisions  of  the  Municipal  Corporations 


H.L. — XVII. 
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Injunction. 


Sect.  2. 
Corpora- 
tions. 

Company 
incorporated 
by  royal 
charter. 

Poor  law 
guardians. 

Eleemosynary 
corporations. 


Ecclesiastical 
corporations. 


Corporations 
sole. 


495.  An  injunction  may  also  be  granted  at  the  suit  of  a  member 
of  a  company  incorporated  by  royal  charter  to  prevent  the  company 
from  taking  a  step  which  might  occasion  a  forfeiture  of  its 
charter  (/). 

496.  The  High  Court  has  jurisdiction  to  restrain  poor  law 
guardians  from  applying  the  poor  rates  improperly  (g), 

497.  In  the  case  of  an  eleemosynary  corporation  established 
by  charter  or  statute,  the  court  has  no  jurisdiction  to  interfere 
with  the  persons  having  control  of  the  charity,  unless  they  are 
committing  breaches  of  trusts  in  relation  to  the  property  of  the 
charity  (h) ;  but  where  such  a  case  is  established,  the  court  will 
compel  the  due  performance  of  the  trust,  notwithstanding  that 
there  is  a  general  or  special  visitor  (i).  Where  the  persons  having 
control  of  the  funds  or  property  of  the  charity  are  also  visitors, 
they  are,  so  far  as  there  is  a  trust,  likewise  subject  to  the  jurisdic- 
tion of  the  court  (k). 

So  also  in  the  case  of  an  ecclesiastical  corporation,  the  court  has 
no  jurisdiction  over  the  visitorial  powers  unless  it  finds  a  trust  of 
property  (0,  but,  if  once  it  finds  a  trust,  it  can  interfere,  whether  or 
not  there  is  a  visitor  (m). 

Pending  a  suit  to  determine  the  right  to  nominate  to  a  benefice 
or  where  the  election  of  a  vicar  is  declared  void  and  a  new  election 
is  directed  (o),  the  bishop  may  be  restrained  from  presenting  in  the 
meantime.  If  a  person  is  improperly  appointed  to  a  benefice,  the 
court  can  restrain  the  bishop  from  instituting  the  person  so 
appointed  (p),  and  in  a  proper  case  a  bishop  can  be  restrained 


Act,  1882  (45  &  46  Vict.  c.  50),  or  to  appeal  by  certiorari  to  the  King's 
Bench  Division  under  ibid.,  s.  141  {A.-G.  v.  Wigan  Corporation  (1854),  Kay, 
268). 

(/)  Rendall  v.  Grijstal  Palace  Co.  (1858),  4  K.  &  J.  326.  In  Ward  v. 
A  ttorneys'  Society  (1844),  1  Coll.  370,  a  company  incorporated  by  royal  charter 
was  restrained  on  motion,  until  the  hearing,  from  surrendering  its  charter  with 
a  view  to  obtaining  a  new  charter  with  an  object  different  from  that  for  which 
the  original  charter  was  granted  ;  compare  title  Corpoeations,  Vol.  VIII., 
pp.  397,  398. 

{g)  A.-G.  V.  Merthyr  Tydfil  Union,  [1900]  1  Ch.  516,  C.  A. ;  but  the  court  will  be 
very  careful  in  granting  injunctions  relating  to  poor  law  relief,  having^ regard 
to  the  large  power  vested  m  the  Local  Government  Board  of  authorising  the 
allowance  of  an  unlawful  and  properly  disallowed  expense  {ibid.,  at  p.  546).  See 
generally,  titles  Poor  Law  ;  Bates  and  Bating. 

{h)  A.-G.  V.  Foundling  Hospital  {Governors)  (1793),  2  Ves.  41 ;  Ex  parte 
Berhhampstead  Free  School  (1813),  2  Ves.  &  B.  134,  138  ;  Thomson  v.  London 
Ihiiversity  (1864),  33  L.  J.  (cH.)  625;  and  see  generally,  title  Chaeities, 
Vol.  IV.,  pp.  101  et  seq. 

(^)  A.-G.  v.  St.  Cross  Hospital  (1853),  17  Beav.  435  ;  Daugars  v.  Rivaz  (1860), 
28  Beav.  233;  and  see  A.-G.  v.  Compton  (1842),  1  Y.  &  0.  Ch.  Cas.  417. 

{k)  A.-G.  V.  Lock  (1744),  3  Atk.  164;  A.-G.  v.  Smythies  (1836),  2  My.  &  Or. 
135. 

(I)  Whiston  V.  Rochester  {Dean  and  Chapter)  (1849),  7  Hare,  532. 
(m)  Ihid.,  at  pp.  557,  560. 

{n)  Nicholson  v.  Knapp  (1838)  9  Sim.  326;  A.-G.  v.  Cuming  (1843),  2  Y.  &  C. 
Ch.  Cas.  139;  and  see  title  Ecclesiastical  Law,  Vol.  XI.,  pp.  586,  602. 

(o)  Edenhorough  v.  Canterbury  {Archbishop)  (1826),  2  Euss.  93,  110,  111. 

{p )  A.-G.  V.  Litchfield  {Bishop)  (1801),  5  Ves.  825;  and  see  A.-G.  v.  Powis 
{Earl),  (1853),  Kay,  186. 
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from  interfering  with  a  vicar  in  the  enjoyment  of  his  prefer- 
ment (q). 

An  injunction  cannot  be  granted  by  the  High  Court  to  restrain 
persons  who  have  presented  a  petition  to  the  diocesan  court  from 
doing  that  which,  if  they  obtain  a  faculty,  they  will  be  entitled 
to  do  (r), 

Sub-Sect.  2. — Corjwrations  for  Public  Purposes. 

498.  A  company  incorporated  by  statute  is  a  corporation  for  Public 
those  purposes  only  for  which  it  has  been  established  by  Parliament,  companies, 
and  whatever  it  does  beyond  the  scope  of  such  purposes  is  ultra  vires 

and  void  (s),  and  may  be  restrained  by  injunction  {t).  In  such  cases 
the  court  acts  on  the  principle  that  it  is  contrary  to  public  policy 
that  a  company,  authorised  by  statute  to  raise  a  large  capital  for 
one  specific  purpose,  should  employ  that  capital  in  competition  with 
the  general  public  upon  speculations  of  a  different  kind  {a). 

499.  Proceedings  for  such  an  injunction  should,  where  the  Who  should 
public  interest  is  concerned,  be  by  the  Attorney-General  (h),  but,  ^ue. 


Sect.  2. 

Corpora- 
tions. 


{q)  Sweet  V.  Ely  (Bishop),  [1902]  2  Ch.  508,  516. 

[r)  Proud  v.  Price  (1893),  63  L.  J.  (q.  b.)  61,  67,  C.  A.  See  also  title 
Ecclesiastic Aii  Law,  Vol.  XI.,  pp.  512  et  seq. 

(s)  Rochdale  Canal  Co.  v.  Radcliffe  (1852),  18  Q.  B.  287  ;  National  Guaranteed 
Manure  Co.  v.  Donald  (1859),  4  H.  &  N.  8,  16;  Stockport  District  Wateriuorks  Co. 
V,  Manchester  Corporation  (1862),  9  Jur.  (n.  s.)  266 ;  and  see  title  Corporations, 
Vol.  VIIL,  p.  359. 

{t)  A.-a.  Y.  Great  Northern  Bail.  Co.  (1860),  1  Drew.  &  Sm.  154  (where  a 
railway  company  was  restrained  from  carrying  on  the  business  of  coal 
merchants) ;  Lyde  v.  Eastern  Bengal  Rail.  Co.  (1866),  36  Beav.  10,  14  (a  railway 
company  cannot  become  a  steamboat  company  or  carry  on  a  brewery  or  the 
like);  Great  Western  Rail.  Go.  v.  Metropolitan  Rail.  Co.  (1863),  32  L.  J.  (ch.) 
382,  per  Wood,  V.-C,  at  p.  386  (a  company  would  be  restrained  from  purchasing 
shares  in  another  company) ;  A.-G.  v.  Waterford  Corporation  (1875),  9  I.  E.  Eq. 
522,  C.  A.  (corporation  restrained  from  applying  money  produced  by  rates  and 
funds  under  their  control  towards  the  expenses  of  introducing  a  bill  into 
Parliament) ;  London  County  Council  v.  A.-G.,  [1902]  A.  C.  165  (wbere  a  com- 
pany having  statutory  powers  to  purchase  and  work  a  tramway  company  was 
restrained  from  working  omnibuses  in  connection  with,  the  tramways) ;  A.-G. 
V.  Mersey  Railway,  [1907]  A.  C.  415  (where  a  railway  company  was  restrained 
from  running  omnibuses) ;  A.-G.  v.  West  Gloucestershire  Water  Co.,  [1909]  2  Oh. 
338,  C.  A.  (where  a  water  company  was  restrained  from  supplying  water  outside 
its  statutory  limits)  ;  but  see  Ryde  Commissioners  v.  Isle  of  Wight  Ferry  Co. 
(1862),  30  Beav.  616  (where,  on  a  motion  for  an  injunction  against  the  company, 
it  appearing  that  the  act  complained  of,  so  far  from  producing  any  injury, 
would  be  a  public  convenience,  the  court  declined  to  interfere).  Things  which  are 
incidental  to  and  may  reasonably  and  properly  be  done  under  the  main  purpose, 
though  they  are  not  literally  within  it,  would  not,  bowever,  be  prohibited 
{A.-G.  V.  Great  Eastern  Rail.  Co.  (1880),  5  App.  Oas.  473,  yer  Lord  Blackburn, 
at  p.  481 ;  London  and  North  Western  Rail.  Co.  v.  Price  (1883),  11  Q.  B.  D.  485,  489 ; 
Stagg  v.  Medway  (Upper)  Navigation  Co.,  [1903]  1  Ch.  169,  0.  A. ;  Peel  v.  London 
and  North  Western  Railway,  [1907]  1  Ch.  5,  C.  A. ;  Re  Kingshury  Collieries, 
Ltd.  and  Moore's  Contract,  [1907]  2  Ch.  259).  See  generally,  on  the  subject  of 
injunctions  against  companies  in  respect  of  acts  idtra  vires,  title  Companies, 
Vol.  v.,  pp.  285—288. 

(a)  A.-G.  V.  Great  Northern  Rail.  Co.  supra,  at  p.  161;  Hare  v.  London  and 
North-Western  Rail.  Co.  (1861),  2  John.  &  H.  80,  109. 

(b)  A.-G.  v.  Great  Northern  Rail.  Co.,  supra,  at  p.  161.  A  rival  company  is 
not  qualified  to  represent  the  rights  and  interests  of  the  public  (Stockport 
District  Waterworks  Co,  v.  Manchester  Corporation  (1862),  9  Jur.  (n.  s.)  266 ; 
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where  the  act  in  question  is  one  which  involves  an  injury  to  private 
interests,  an  individual  can  sue  without  joining  the  Attorney- 
General  (c),  and  may  obtain  an  injunction  if  he  can  show  special 
damage  (d).  The  question  whether  or  not  the  Attorney-General 
should  sue  on  behalf  of  the  relators  is  a  matter  for  him,  and  not 
for  the  courts,  to  decide.  His  jurisdiction  in  this  respect  is 
absolute  (e),  but  the  court  has  a  discretion  in  these  as  in  other 
cases  of  injunction,  and  the  Attorney-General  is  not  entitled  to  an 
injunction  as  of  right  on  proving  his  case  (/). 

500.  As  a  rule,  it  is  not  necessary  for  the  Attorney-General  to 
show  special  damage  to  the  public.  It  is  usually  sufficient  if  he  can 
show  that  the  company  has  transgressed,  or  is  about  to  transgress, 
the  powers  conceded  to  it  by  the  legislature  (g) ;  but  the  court  can 
refuse  to  interfere  if  it  is  satisfied  that  the  interest  of  the  public 
does  not  require  its  assistance  (/i),  or  that  the  act  complained  of 
cannot  be  regarded  in  the  light  of  a  public  injury  (i).    In  granting 


Pudsey  Coal  Gas  Co.  v.  Bradford  Corporation  (1873),  L.  E.  15  Eq.  167 ;  Bonner 
V.  Great  Western  Rail.  Co.  (1883),  24  Oh.  D.  1,  8,  0.  A.). 

(c)  Sampson  v.  Smith  (1838),  8  Sim.  272  ;  Spencer  and  Ward  v.  London  and 
Birmingham  Rail.  Co.  (1836),  7  L.  J.  (CH.)  281 ;  A.-G.  v.  Great  Northern  Rail, 
Co.  (1860),  1  Drew.  &  Sm.  154;  Bonner  v.  Great  Western  Rail.  Co.^  supra. 

{d)  And  see  p.  229,  post. 

(e)  London  County  Council  v.  A.-G.,  [1902]  A.  C.  165  ;  A.-G.  v.  Wimbledon 
House  Estate  Co.,  Ltd.,  [1904]  2  Ch.  34,  44;  A.-G.  v.  Birmingham,  Tame,  and 
Rea  District  Drainage  Board,  [1910]  1  Ch.  48,  61,  C.  A. 

(/)  A.-G.  Y.  Shrewsbury  {Kingsland)  Bridge  Co.  (1882),  21  Ch.  D.  752,  755; 
A.-G.  V.  West  Gloucestershire  Water  Co.,  [1909]  2  Ch.  338,  346,  C.  A. ;  A.-G.  v.. 
London  and  North  Western  Raihuay,  [1900]  1  Q.  B.  78,  C.A.,per  Yaughan 
Williams,  L.J.,  at  p.  87  ;  A.-G.  v.  Wimbledon  House  Estate  Co.,  Ltd.,  supra, 
per  Farwell,  J.,  at  p.  42  ;  A.-G.  v.  Birmingham,  Tame,  and  Rea  I^istrict 
Drainage  Board,  supra.  The  difficulty  in  which,  an  injunction  might  placa 
public  bodies,  if  compelled  to  close  sewers  under  their  control,  but  in  daily  use, 
has  induced  the  court  in  many  cases  not  to  exercise  its  jurisdiction  by  way  of 
injunction  unless  it  is  absolutely  essential  to  do  so  {A.-G.  v.  Acton  Local  Board 
(1882),  22  Ch.  D.  221,  232  ;  Lslington  Vestry  v.  Hornsey  Urban  Council,  [1900] 
1  Ch.  695,  707,  C.  A.). 

[g)  Liverpool  Corporation  v.  Chorley  Waterworks  Co.  (1852),  2  De  G.  M.  &  G. 
852,  860,  C.  A. ;  Ware  v.  Regent's  Canal  Co.  (1858),  3  De  G.  &  J.  212,  228  ;  A.-G. 
V.  Great  Western  Rail.  Co.  (1872),  7  Ch.  App.  767;  A.-G.  v.  Cochermouth  Local 
Board  (1874),  L.  E.  18  Eq.  172  ;  A.-G.  v.  Great  East&rn  Rail.  Co.  (1879),  11 
Ch.  D.  449,  C.  A.,  per  Eaggallay,  L.J.,  at  p.  500;  A.-G.  v.  Shrewsbury 
{Kingsland)  Bridge  Co.,  supra;  Bonner  v.  Great  Western  Rail.  Co.,  supra,  per 
Baggallay,  L.J.,  at  p.  8 ;  A.-G.  v.  London  and  North  Western  Railway,, 
supra;  London  County  Council  v.  A.-G.,  [1902]  A.  C.  165;  A.-G.  v.  Mersey 
Railway,  [1907]  A.  C.  415;  A.-G.  y.  Frimley  and  Farnborough  District  Water 
Co.,  [1908]  1  Ch.  727,  C.  A.  ;  A.-G.  v.  West  Gloucestershire  Water  Co.,  supra. 
The  law  will  be  dealt  with  as  it  exists,  and  the  possibility  of  further  powers 
being  granted  will  not  be  taken  into  account  {Great  Western  Rail.  Co.  v. 
Metropolitan  Rail.  Co.  (1863),  32  L.  J.  (cH.)  382).  Where  the  act  complained 
of  has  been  declared  by  a  competent  authority  to  be  illegal  the  court  will, 
grant  an  injunction  at  the  instance  of  the  Attorney-General,  without  considering 
the  grounds  on  which  it  has  been  declared  illegal  {A.-G.  v.  Oxford,  Worcester y 
and  Wolverhampton  Rail.  Co.  (1854),  2  W.  E.  330). 

{h)  A.-G.  V.  Birmingham  and  Derby  Junction  Rail.  Co.  (1840),  2  Ey.  &  Can. 
Cas.  124,  132. 

{i)  A.-G.  V.  Birmingham  and  Oxford  Junction  Rail.  Co.  (1851),  3  Mac.  Gr. 
453;  A.-G.  v.  Great  Eastern  Rail.  Co.  (1879),  11  Ch.  D.  449,  C.  A.,  i?er  James,. 
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an  injunction  to  restrain  a  public  body  from  continuing  a  state  of     Sect.  2. 
things  which  existed  at  the  time  of  the  commencement  of  its  powers,  Corpora- 
the  court  looks  at  the  balance  of  convenience  {k),  but,  if  the  act  tions. 
complained  of  is  expressly  forbidden,  public  convenience  will  be 
disregarded  (I).    It  is  no  defence  to  an  action  against  a  public  body 
at  the  relation  of  the  Attorney-General  to  restrain  a  nuisance  that 
the  relators  have  powers  which  would  enable  them  themselves  to 
remedy  the  evil  (m). 

501.  When  the  proceeding  is  by  a  private  person,  he  must  show  Private 
special  damage  to  himself  (^i),  unless  the  act  prohibited  is  obviously  person  must 
prohibited  for  his  special  protection  (o).    The  court  will,  moreover,  ^amlffe^^^*^ 
take  the  interest  of  the  public  into  consideration  when  asked  to 
interfere  with  a  railway  {p).    A  simple  contract  creditor  of  a  com- 
pany is  not  entitled  to  an  injunction  to  restrain  a  company  from 

dealing  with  its  assets,  on  the  ground  that  he  will  be  defrauded 
thereby  (q). 

Sub-Sect.  3. — Proceedings  against  a  Company  ly  its  Memhers. 

502.  If  the  acts  of  a  company  amount  to  an  individual  injury  Action  by 
or  wrong  to  an  individual  member  of  the  company,  such  member  members  of 
will  have  a  right  of  action  against  the  company,  and  in  a  proper  j^^^^Se  of*^ 
case   may  obtain   an   injunction  against  the  company  in  aid  individual 
.of  his  legal  right  (?•).     If  a   company  attempts   to  act  ultra  wrong. 


X.J.,  at  pp.  484,  485,  and  see  A.-G.  v.  Birmingham,  Tame,  and  Bea  District 
Drainage  Board,  [1910]  1  Ch.  48,  0.  A. 

{k)  A.-G.  V.  Dorking  U^iion  Guardians  (1882),  20  Ch.  D.  595,  607,  0.  A. 

[l)  Cromford  and  High  Peak  Bail.  Co.  v.  Stockport,  Disley,  and  Whaley  Bridge 
Bail.  Co.  (1857),  3  Jur.  (n.  S.)  628. 

(m)  A.-G.  V.  Colney  Hatch  Lunatic  Asylum  (1868),  4  Ch.  App.  146. 

[n)  Chamderlaine  v.  Chester  and  Birkenhead  Bail.  Co.  (1848),  1  Exch.  870; 
Holyoake  v.  Shrewsbury  and  Birmingham  Bail.  Co.  (1848),  5  Ey.  &  Can.  Cas.  421 ; 
Liverpool  Corporation  v.  Chorley  Waterworks  Co.  (1852),  2  De  Gr.  M.  &  Gr.  852,  C.  A. ; 
Warey.  Begenfs  Canal  Co.  (1858),  3  De  Gr.  &  J.  212  ;  Stockport  District  Waterworks 
€o.  V.  Manchester  Corporation  (1862),  9  Jur.  (n.  s.)  266 ;  Pudsey  Coal  Gas  Co.  v. 
Bradford  Corporation  (1873),  L.  E.  15  Eq.  167 ;  Nuneaton  Local  Board  v.  General 
Sewage  Co.  (1875),  L.  E.  20  Eq.  127  ;  Bonner  v.  Great  Western  Bail.  Co.  (1883),  24 
Oh.  D.  1,  C.  A. ;  London  Association  of  Shipoiuners  and  Brokers  v.  London  andLndia 
Docks  Joint  Committee,  [1892]  3  Ch.  242,  C.  A. ;  Marriott  v.  East  Grinstead  Gas 
<ind  Water  Co.,  [1909]  1  Ch.  70.  If  an  individual  has  sustained  no  damage  and 
there  is  no  reason  to  apprehend  that  he  will  do  so,  he  cannot  sue,  notwithstand- 
ing that  he  is  nearer  to  the  possible  cause  of  injury  than  the  rest  of  the  public 
(Ware  v.  Begenfs  Canal  Co.,  supra.,  per  Lord  Chelmsford,  L.C,  at  p.  228). 

(o)  Chamberlaine  v.  Chester  and  Birkenhead  Bail.  Co.,  supra,  per  Pollock,  O.B., 
at  p.  877 ;  and  see  also  Cromford  and  High  Peak  Bail.  Co.  v.  Stockport, 
Disley,  and  Whaley  Bridge  Bail.  Co.,  supra.  For  the  cases  in  which  injunc- 
tions will  be  granted  in  connection  with  the  taking  and  user  of  land  acquired 
by  public  companies  under  their  statutory  powers,  see  title  Compulsoey 
Purchase  of  Land  and  Compensation,  Vol.  VI.,  pp.  24,  25,  74,  97,  101 ; 
and  p.  234,  post. 

(p)  Lyde  v.  Eastern  Bengal  Bail.  Go.  (1866),  36  Beav.  10,  17,  and  see  BigJjy  v. 
Ureat  Western  Bail  Go.  (1846),  2  Ph.  44. 

(g)  Mills  V.  Northern  Bailway  of  Buenos  Ayres  Co.  (1870),  5  Ch.  App.  621. 

(r)  See  Fulbrook  v.  Bichmond  Consolidated  Mining  Co.  (1878),  9  Ch.  D.  610; 
MunsterY.  Cammell  Go.  (1882),  21  Ch.  D.  183;  Ky  she  \.  Altar  as  Gold  Go.  (1888), 
36  W.  E.  496 ;  Turnbull  v.  West  Biding  Athletic  Club  {Leeds),  Ltd.,  [1894]  W.  N.  4 
(where  on  the  application  of  a  director  injunctions  were  granted  to  restrain  the 
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Sect.  2.  vires  (s),  any  single  shareholder  has  a  right  to  resist  it,  and  the 
Corpora-  court  will  interpose  on  his  behalf  by  way  of  injunction  (a).  He 
tions.      may  sue  either  in  his  own  name  (6),  or  on  behalf  of  himself  and  all 

other  members  of  the  company  holding  a  common  interest  with 

himself  in  the  company  (c). 

Parties,  503.  Where  one  class  of  shareholders  has  an  interest  opposedi 

to  that  of  another  class,  it  is  necessary  to  make  the  latter  class 
defendants ;  but  where  one  individual,  having  an  interest,  complains 
of  the  act  of  the  whole  company,  there  is,  as  a  general  rule,  no 
necessity  for  any  other  shareholders  to  be  present  (cl).  If  an 
agreement  be  entered  into  by  two  companies,  an  injunction  will  not 
be  granted  to  restrain  one  of  such  companies  from  acting  under  the 
agreement  at  the  suit  of  a  shareholder  of  the  other  company,  on 
the  ground  that,  so  far  as  regards  the  former  company,  the  agreement 
is  ultra  vires  (e). 


plaintiff's  co-directors  from  wrongfully  excluding  him  from  the  board) ;  Bain, 
bridge  v.  Smith  (1889)  41  Ch.  D.  462,  C.  A. ;  Sutton  v.  English  and  Colonial 
Produce  Co.,  [1902]  2  Ch.  502  (where  similar  injunctions  were  refused);  Norman 
V.  Mitchell  (1854),  5  De  Gr.  M.  &  Gr.  648,  C.  A. ;  Johnswi  v.  Lyttle's  Iron  Agencip 
(1877),  5  Ch.  D.  687,  C.  A. ;  Goidton  v.  London  Architectural  Brich  and  Tile  Co.y 
[1877]  W.  N.  141  (where  an  injunction  was  granted  to  restrain  an  illegal 
forfeiture  of  shares) ;  Jones  v.  Facaya  Buhher  and  Produce  Co.,  Ltd.,  [1911] 
1  K  B.  455,  0.  A. ;  and  see  Holland  v.  Dickson  (1888),  37  Ch.  D.  669;  Mutter  v. 
Eastern  and  Midlands  Bail.  Co.  (1888),  38  Ch.  D.  92,  C.  A. ;  Nelson  v.  Anglo- 
American  Land  Mortgage  Agency  Co.,  [1897]  1  Ch.  130;  Davies  v.  Oas  Light 
and  Coke  Co.,  [1909]  1  Ch.  708,  C.  A.  (where  injunctions  were  granted  to 
restrain  the  interference  by  companies  with  shareholders  and  debenture - 
holders,  in  the  exercise  of  their  statutory  rights  to  inspect,  at  all  reasonable 
times,  the  register  of  mortgages  of  the  company).  An  injunction  will  not  be 
granted  to  restrain  the  company  from  making  calls  on  its  shares  and  enforcing 
them,  even  when  the  shareholder  has  commenced  an  action  to  try  the  question 
of  his  liability,  for  in  such  an  action  he  can,  by  resisting  payment,  get  the 
question  of  liability  settled  and  so  obtain  a  remedy  without  having  recourse  to^ 
an  injunction  {Tatliam  v.  Palace  Bestaurants,  Ltd.  (1909),  53  Sol.  Jo.  743);  and 
see  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  16),  ss.  45, 
63  ;  the  Companies  Clauses  Act,  1863  (26  &  27  Yict.  c.  118),  s.  28,  and  the 
Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  ss.  100,  101,  and 
generally  on  this  subject,  title  Companies,  Vol.  V.,  p]3.  289  et  seq. 

(s)  As  to  what  are  idtra  vires  acts,  and  generally  as  to  the  exercise  by  a 
company  of  its  powers,  see  title  Companies,  Vol.  V.,  pp.  223,  285,  289,  318. 

{a)  Simjjson  v.  Westminster  Palace  Hotel  Co.  (1860),  8  H.  L.  Cas.  712,  717  ; 
and  see  Mosehj  v.  Koffyfontein  Mines,  Ltd.,  [1911]  1  Ch.  73,  C.  A.  Au 
injunction  will  not  be  granted  to  restrain  a  company  from  doing  something 
within  its  objects  on  the  gi'ound  that  it  will  be  thereby  incapacitated  from 
doing  something  else  also  within  its  objects  {Syers  v.  Brighton  Breiuery  Co.,. 
Ltd.,  Wriifht  v.  Same  (1864),  11  L.  T.  560). 

(?>)  Hoole  Y.  Great  Western  Bail.  Co.  (1867),  3  Ch.  App.  262. 

(c)  Carlisle  v.  South  Eastern  Bail.  Co.  (1850),  1  Mac.  &  G.  689,  699; 
Machride  v.  Lindsay  (1852),  9  Hare,  574,  585  ;  L'aiucett  v.  Laurie  (1860),  1  Drew. 
&  Sm.  192,  202,  203.  As  to  the  qualifications  necessary  to  maintain  an  action 
"on  behalf"  and  generally  as  to  actions  of  this  kind,  see  title  Companies,. 
Vol.  v.,  pp.  289—291,.  319  et  seq.  The  fact  that  a  plaintiff  sues  at  the 
instigation  of  a  lival  company  is  not  of  itself  sufficient  to  prevent  him  from 
obtaining  an  injunction  on  the  merits  of  the  case  {Colman  y.  Eastern  Counties 
Bail.  Co.  (1846),  10  Beav.  1). 

(d)  Hoole  V.  Great  Western  Bail.  Co.,  sujpra,  -j^er  Eolt,  L.J.  at  pp.  277, 
278. 

(f)  Maunsell  v.  Midland  Great  Western  {Ireland)  Bail  Co.  (1863),  l;Hem.  &  M. 
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Sect.  3. —  Unincorporated  Bodies,  Sect.  3. 

Unincorpo- 

504.  The  jurisdiction  of  the  court  to  interfere  in  the  case  of  rated 
clubs,  societies,  and  other  unincorporated  bodies  is  based  upon  Bodies, 
the  right  which  the  members  have  to  the  common  use  and  enjoy-  jurig^iction 
ment  of  the  property  which  has  been  purchased  or  acquired  by 
means  of  the  funds  contributed  by  such  members  (/ ).    Where  the 
contract  between  the  parties  creates  a  purely  personal  relationship, 
the  court  has  no  jurisdiction  to  interfere  (g). 

Thus  a  member  of  a  proprietary  club,  in  which  members  have  Clubs, 
no  right  of  property,  who  has  been  expelled  by  a  committee,  though 
the  proceedings  were  irregular,  cannot  obtain  relief  by  way  of  an 
injunction  (Ii).  On  the  other  hand,  in  the  case  of  a  members'  club, 
in  which  members  have  rights  of  property,  all  the  formalities 
relative  to  the  expulsion  of  a  member  required  by  the  rules  must 
be  strictly  complied  with,  and,  unless  this  is  done,  the  court  will 
grant  an  injunction  (i). 

A  trade  union  (A)  may  also  be  restrained  from  unlawfully  Trade  unions, 
expelling  a  member  (/)    or  from  misapplying  its  funds  (m),  the 
jurisdiction  in  cases  of  this  kind  being  founded  upon  the  right  of 
property  vested  in  the  members  (?^),    A  trade  union  may  also  be 
restrained  from  acting  tdtra  vires,  or  illegally  (o). 


130.  As  to  when  the  court  -will  interfere  with  actions  of  a  company,  see  title 
Companies,  Yol.  V.,  pp.  289,  290. 

(/)  Forbes  v.  Fden  (1867),  L.  R.  1  Sc.  &  Div.  568,  per  Lord  Ceanworth,  at 
p.  581  ;  jRigb7j  v.  Oonnol  (1880),  14  Ch.  D.  482,  per  Jessel,  M.E.,  at  pp.  487, 
488  ;  Baird  v.  Wells  (1890),  44  Ch.  D.  661,  675 ;  MilUcan  v.  Sulivan  (1888),  4 
T.  L.  E.  203,  C.  A. 

(g)  Millican  v.  Sulivan,  supra. 

{h)  Baird  v.  Wells  (1890),  44  Ch.  D.  661.  For  the  classification  of  clubs,  see 
title  Clubs,  Yol.  lY,  p.  406. 

(i)  Fisher  v.  Ztmne  (1878),  11  Ch.  D.  353;  Lahouchere  v.  Wharnclife  {Earl) 
(1879),  13  Ch.  D.  346;  Foster  y.  Harrison,  [1881]  W.  N.  171 ;  Baird  v.  Wells,  supra  ; 
and  see  Lapointe  v.  L' Association  de  Bienfaisance  et  de  Retraite  de  la  Police  de 
Montreal,  [1906]  A.  C.  535 ;  Harington  v.  Sendall,  [1903]  W.  N.  50.  The  rules 
of  the  club  must  be  construed  fairly,  and  in  the  same  way  as  any  other  contract, 
and  the  court  has  no  right  to  give  the  words  other  than  their  ordinary  meaning, 
or  to  construe  the  rules  otherwise  than  in  their  ordinary  sense  [Baiukins  v. 
Antrobus  (1881),  17  Ch.  D.  615,  per  Jessel,  M.R.,  at  p.  621,  C.  A.) ;  and  see  title 
Clubs,  Yol.  lY.,  pp.  415  et  seq. 

{7c)  A  trade  union  registered  under  the  Trade  Union  Acts,  1871  and  1876 
(34  &  35  Yict.  c.  31 ;  39  *&  40  Yict.  c.  22),  may  be  sued  in  its  registered  name 
{Taff  Vale  Railway  v.  Amalgamated  Society  of  Railway  Servants,  [1901]  A.  C. 
426). 

{I)  Osborne  v.  Amalgamated  Society  of  Railway  Servants,  [1911]  1  Ch.  540, 
C.  A.,  distinguishing  Rigby  v.  Counol  (1880),  14  Ch.  D.  482;  Chamberlain's 
Wharf,  Ltd.  v.  Smith,  [1900]  2  Ch.  605,  C.  A. 

(m)  Wolfe  V.  Matthews  (1882),  21  Ch.  D.  194  ;  Yorkshire  Miners'  Association  v. 
Howden,  [1905]  A.  C.  256. 

(n)  Rigby  v.  Connol,  supra,  at  p.  487  ;  see  generally,  title  Teade  and  Teade 
Unions. 

(o)  Amalgamated  Society  of  Railway  Serva^its  v.  Osborne,  [1910]  A.  C.  87;  and 
see  Wilson  v.  Amalgamated  Society  of  Engineers  (1911),  27  T.  L.  E.  419. 
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Prevention 
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Jurisdiction. 


Part  IV. — Purposes  for  which  an  Injunction 
may  be  Granted. 

Sect.  1. — Prevention  of  Nuisance. 

505.  The  jurisdiction  of  the  court  by  way  of  injunction  in 
nuisance  cases  (^)  is  in  aid  of  the  legal  right,  and  is  founded 
upon  the  necessity  of  preventing  that  sort  of  injury  to  property 
for  which  damages  would  not  be  an  adequate  or  sufficient 
remedy.  It  rests  upon  the  extent  of  the  injury,  and  will  be 
exercised  only  when  the  injury  is  of  so  material  a  character  that  it 
cannot  be  adequately  compensated  for  by  damages  (g),  or  is  of  a 
continuing  or  recurring  nature  {r).  An  injunction  will  not  usually 
be  granted  to  restrain  a  temporary  or  occasional  nuisance  (s),  but, 
if  the  nuisance  is  a  continuing  or  recurring  nuisance,  an 
injunction  will  not  be  refused  merely  because  the  actual  damage 
arising  from  it  is  slight  {t). 

Sect.  2. — Prevention  of  Waste, 

506.  The  jurisdiction  of  the  court  to  interfere  by  way  of  injunc- 
tion in  the  case  of  waste  {u)  is  not  limited  to  those  cases  where 
there  is  a  right  and  remedy  at  law,  but  extends  also  to  equitable 
waste  (a)  and  to  the  cases  in  which  there  is  an  intervening  legal 
estate  (/>). 

{p)  There  is  no  distinction  between  the  principles  upon  which  the  court  acts 
in  the  case  of  private  and  public  nuisances  (A.-G.  v.  Sheffield  Gas  Consumers  Co. 
(1853),  3  De  Gc.  M.  &  G-.  304,  320,  C.  A.). 

(q)  A.-G.  V.  Mchol  (1809),  16  Ves.  338,  342;  Soltau  v.  Be  Held  (1851),  2  Sim. 
(n.  s.)  133,  159 ;  A.-G.  v.  Sheffield  Gas  Consumers  Co.  (1853),  3  De  G.  M.  &  G. 
304,  319,  320,  C.  A.  ;  Jacomb  v.  Knight  (1863),  8  L.  T.  621,  C.  A. ;  Jackso7i 
V.  NeiucastJe  [Duke)  (1864),  3  De  G.  J.  &  Sm.  275,  283;  Curriers  Go.  v.  Gorhett 
(1865),  12  L.  T.  169;  Beadel  v.  Perr?/ (1868),  19  L.  T.  760 ;  and  see  generally, 
and  as  to  injunctions  in  cases  of  j)articular  nuisances,  title  Nuisance. 

(r)  See  note  {t),  infra. 

(s)  A.-G.  V.  Sheffield  Gas  Consumers  Co.,  supra;  Swaine  v.  Great  Northern  Rail. 
Co.  (1864),  4  De  G.  J.  &  Sm.  211,  C.  A. ;  Goldsmid  v.  Tunbridge  Wells  Improvement 
Commissioners  (1866),  1  Ch.  App.  349,  355;  Cooke  v.  Forbes  (1867),  L.  E.  5  Eq. 
166 ;  A.-G.  V.  Cambridge  Consumers  Gas  Co.  (1868),  4  Ch.  App.  71 ;  A.-G.  v. 
Preston  Corporation  (1896),  13  T.  L.  E.  14. 

{t)  A.-G.  V.  Sheffield  Gas  Consumers  Co.,  supra;  A.-G.  v.  Cambridge  Consumers 
Gas  Co.,  supra,  at  p.  81  ;  and  see  Soltau  v.  De  Held,  supra;  Grand  Junction 
Canal  Co.  v.  Shugar  (1871),  6  Ch.  App.  483,  489 ;  Cloiues  v.  Staffordshire 
Potteries  Wateriuorks  Co.  (1872),  8  Ch.  App.  125,  142 ;  Thorpe  v.  Brumfitt 
(1872),  8  Ch.  App.  650,  656;  Lambton  v.  Mellish,  LamUon  v.  Cox,  [1894]  3  Ch. 
163  (where  injunctions  were  granted) ;  and  see,  generally,  title  NuiSAlS'CE.  As  to 
the  form  of  an  injunction  restraining  the  erection  of  buildings  so  as  to  cause  a 
nuisance  or  illegal  obstruction  of  ancient  lights,  with  liberty  to  apply  for  further 
relief  by  way  of  mandatory  injunction  or  damages  on  completion  of  the  building, 
see  Colls  v.  Home  and  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179,  194;  Anderson  v. 
Francis,  [1906]  W.  N.  160. 

{u)  See  generally,  title  Eea.l  Property  and  Chattels  Eeal. 

{a)  As  to  the  various  kinds  of  waste  and  what  acts  constitute  legal,  equitable, 
and  permissive  waste  respectively,  see  title  Eeal  Property  and  Chattels 
Eeal. 

[b)  Tracy  v.  Tracy  (1681),  1  Vern.  23  ;  Robinson  v.  Litton  (1744),  3  Atk.  209; 
Farrant  v.  Lovel  (1750),  3  Atk.  723  ;  and  see  Austria  [Emperor)  v.  Day  and iLossuth 
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Where  a  serious  act  of  waste  is  threatened  or  intended  and  the     ^^^^t.  2. 
defendant  insists  on  his  right  to  commit  it  (c),  the  plaintiff  need  Prevention 
not  wait  until  the  waste  is  actually  committed  before  applying  for  Waste, 
an  injunction         An  injunction  will  not  be  granted  if  the  act 
of  waste  is  trivial  (e),  but  a  small  degree  of  waste,  where  there  is 
an  intention  to  do  more,  will  be  sufficient  for  the  court  to  act  on  (/). 
The  court  will  not  decline  to  interfere,  where  waste  has  been 
committed,  merely  because  the  defendant  has  ceased  committing 
waste  upon  the  action  being  brought  (g).    Where  equitable  waste 
of  one  kind  only  has  been  done  or  is  threatened,  the  injunction 
will  not  be  extended  to  equitable  waste  of  other  kinds  (h). 

507.  An  application  to  stay  waste  should  be  made  promptly  (i),  Effect  of 
especially  in  the  case  of  mines  (k) ;  but  delay  is  not  so  material  in  delay, 
the  case  of  waste  as  in  other  applications  for  injunctions.  For 
example,  if  a  man  allows  half  his  trees  to  be  cut  down  before 

he  applies,  the  court  will  not  therefore  permit  the  remaining 
half  to  be  cut  down  (I).  If,  however,  the  party  committing  waste 
has  been  encouraged  to  spend  money  and  jbestow  labour  upon  the 
property  by  the  acquiescence  of  the  plaintilf,  relief  will  be 
refused  (m). 

Sect.  3. — Prevention  of  Trespass, 

508.  An  injunction  to  prevent  any  threatened  or  apprehended  Jurisdiction, 
trespass  (n)  may  be  granted  either  before,  at,  or  after  the  hearing  if 


(1861),  3  De  a.  F.  &  J.  217,  C.  A.,  per  Turner,  L.J.,  at  p.  254.  And  see 
generally,  as  to  the  persons  in  whose  favour  and  against  whom  injunctions  to 
.restrain  legal  and  equitable  waste  respectively  may  be  granted,  and  as  to  the 
right  to  an  account  when  an  injunction  is  granted,  titles  Landlord  and 
Tenant;  Mortgage  ;  Eeal  Property  and  Chattels  Eeal  ;  Settlements. 

(c)  Or  if  he  is  out  of  possession,  whether  or  not  he  claims  a  right  to  commit  the 
act  (see  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8) ;  and  see  p.  202,  ante). 

{d)  Gibson  v.  8mUh  (1741),  2  Atk.  182  ;  Cofm  v.  Coffin  (1821),  Jac.  70,  71  ; 
Camphell  v.  Allcjood  (1853),  17  Beav.  623,  628;  Judicature  Act,  1873  (36  &  37 
Yict.  c.  66),  s.  25  (8). 

(e)  Barry  v.  Barry  (1820),  1  Jac.  &  W.  651;  Doran  v.  Carroll  (1860),  11 
I.  Ch.  E.  379,  383;  Grand  Canal  Go.  v.  M'Namee  (1891),  29  L.  E.  Ir.  131, 
0.  A. ;  Doherty^  v.  Allman  (1878),  3  App.  Gas.  709,  per  Lord  Blackburn,  at 
p.  733  ;  or  if  it  is  "  meliorating  "  waste  {Meux  v.  (7o&%  (1891),  61 L.  J.  (cH.)  449). 

(/)  Barry  v.  Barry,  supra. 

[g)  Anon.  (1747),  3  Atk.  485  ;  but  see  Barry  v.  Barry,  supra  (where,  however, 
there  were  additional  reasons  for  refusing  the  injunction).  Planting  potatoes 
-  in  land  previously  ploughed  is  not  such  a  breach  of  an  in  j  unction  to  stay  waste  as 
will  be  punished  by  attachment  {BropJiy  v.  Quarry  (1832),  Hayes,  449). 

(70  Coffin  Y.  Coffin  {mil),  Jac.  70,  before  Lord  Eldon,  L.G. ;  but  see  S.  C. 
(1821),  Madd.  &  a.  17,  before  Leach,  Y.-C. 

{i)  Barry  v.  Barry,  supra.  In  an  urgent  case  an  interim  order  will  be  granted 
{Anwyl  V.  Owens  (1853),  1  W.  E.  208). 

{h)  Hilton  V.  Granville  [Earl)  (1841),  Or.  &  Ph.  283 ;  Parrott  v.  Palmer 
<1834),  3  My.  &  K.  632  ;  Clegg  v.  Edmondson  (1857),  8  De  G.  M.  &  G.  787,  807, 
S08,  0.  A.    See  generally  as  to  mines,  title  Mines,  Minerals,  and  Quarries. 

[1)  A.-G.  V.  Eastlakt  (1853),  11  Hare,  205,  jper  Page  Wood,  V.-C,  at  p.  228  ; 
see  also  Courtown  {Lord)  v.  Ward  (1802),  1  Sch.  &  Lef.  8;  Cregan  v.  Cullen 
:(1865),  16  1.  Ch.  E.  339,  347;  Elias  v.  Griffith  (1878),  8  Ch.  D.  521,  C.  A. 

(m)  Barry  v.  Barry,  supra,  at  p.  653  ;  Parrott  v.  Palmer,  supra;  see  Elias  v. 
Griffith  (1878),  8  Ch.  D.  521,  525,  C.  A. 

{n)  See  generally,  title  Trespass. 
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the  court  thinks  fit,  whether  the  person  against  whom  the  injunction 
is  sought  is,  or  is  not,  in  possession  under  any  claim  of  title  or  other- 
wise, or,  if  out  of  possession,  does  or  does  not  claim  the  right  to  do 
the  act  sought  to  be  restrained  under  any  colour  of  title  ;  and  whether 
the  estates  claimed  by  both  or  either  of  the  parties  are  legal  or 
equitable  (o). 

509.  Injunctions  will  be  granted  in  the  case  of  trespass  by 
public  companies  or  bodies  having  statutory  powers  compulsorily  to 
take  and  enter  lands  (^j).  As  a  general  rule  an  injunction  cannot 
be  refused  where  it  is  clearly  shown  that  a  public  company  is 
exceeding  its  powers  (q) ;  but,  if  the  company,  acting  bond  fide,  has 
made  a  mistake  as  to  the  lands  it  has  valued  and  taken,  and  the 
question  between  the  company  and  the  landowner  is  merely  one  of- 
value  (r),  or,  it  seems,  if  the  company  has  taken  land  in  excess  of 
its  powers,  but  the  quantity  and  value  of  the  land  are  extremely 
small  (s),  the  court  may  decline  to  interfere. 

AVhere  the  injury  affects  the  public  interest,  the  action  should  be 
by  way  of  information  at  the  suit  of  the  Attorney-General  {t) ;  but  a 
private  person  who  sustains  special  damage  may  sue  alone  and 
obtain  an  injunction,  even  though  the  public  interest  is  concerned  {a). 
Where  the  legislature  has  made  special  provision  for  the  protection 


(o)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (8).  See  Ardleij  j.  St. 
Fancras  Guardians  (1870),  39  L.  J.  (CH.)  871  ;  Stanford  v.  Hiirlstone  (1873),  9 
Ch.  App.  116;  Goodson  v.  Richardson  (1874),  9  Ch.  App.  221  ;  Allen  v.  Martin 
(1875),  L.  E.20Eq.462.  As  to  the  effect  of  the  Judicature  Act,  1873  (36  &37  Yict. 
c.  66),  see  Anglo-Italian  Banky.  Davies  (1878),  9  Ch.  D.  275,  0.  A.,  per  Jessel, 
M.E.,atp.  286;  Smith  y.  Broivn  {I^'IQ), 'i^  L.  J.  (cH.)  694;  Stocher  v.  Planet 
Building  Society  (1879),  27  W.  E.  877  ;  and  title  Teespass  ;  but  compare  ^^ZeecZs 
and  Liverpool  Navigation  Co.  v.  Eorsfall  (1889),  33  Sol.  Jo.  183,  C.  A.  As 
to  the  cases  in  which  the  court  would  interfere  before  the  Judicature  Act, 
1873  (36  &  37  Yict.  c.  66),  see  Loumdes  v.  Bettle  (1864),  33  L.  J.  (ch.)  451,  455, 
457. 

(_p)  See  generally,  as  to  the  powers,  duties,  and  liabilities  of  public  bodies  and 
companies  having  compulsory  powers  to  take  and  enter  lands,  and  to  the  circum- 
stances under  which  injunctions  will  be  granted,  title  Compulsoey  Puechase 
OF  Land  and  Compensation,  Yol.  YI.,  pp.  1  et  seq.,  and  in  particular,  pp.  24, 
63,  and  Agar  v.  Begenfs  Canal  Co.  (1815),  Coop.  G.  77,  79 ;  Biver  Bun 
Navigation  Co.  v.  North  Midland  Bail.  Co.  (1838),  1  Ey.  &  Can.  Cas.  135,  154 ; 
Freiuin  v.  Leivis  (1838),  4  Mv.  &  Cr.  249,  255,  256 ;  Kemp  v.  London  and  Brighton 
Bail.  Co.  (1839),  1  Ey.  &  Can.  Cas.  495,  504 ;  Wehh  v.  Manchester  and  Leeds  Bail. 
Co.  (1839),  4  My.  &  Cr.  116,  120;  Sutton  v.  Noriuich  Corporation  (1858),  27 
Jj.  J.  (cii.)  739,  741;  Price's  Patent  Candle  Co.,  Lid.  v.  London  County  Council^ 
[1908]  2  Ch.  526,  C.  A.  ;  Saunby  v.  London  {Ontario)  Water  Commissioners,  [1906] 
A.  C.  110,  P.  C. ;  and  see  p.  224,  ante. 

(q)  See  Biver  Bun  Navigation  Co.  v.  North  Midland  Bail.  Co.,  supra. 

[r)  Wood  V.  Charing  Cross  Bail.  Co.  (1863),  33  Beav.  290.  In  this  case 
EOMILLY,  M.E.,  at  1).  295,  stated  that  the  fact  that  the  public  would  be  incon- 
venienced was  an  element  to  be  considered,  sedquoere  ;  see  Stretton  v.  Great  Westerii 
and  Brentford  Bail.  Co.  (1870),  5  Ch.  App.  751,  761  ;  Price  v.  Bala  and  Festiniog 
Bail  Co.  (1884),  50  L.  T.  787. 

[s)  Doiuling  v.  Pontypool,  Caerleon,  and  Neiuport  Bail.  Co.  (1874),  L.  E.  18  Eq. 
714. 

{t)  Thome  v.  Taw  Vale  Bailway  and  Doch  Co.  (1850),  13  Beav.  10,  21  ; 
Bermondsey  Vestry  v.  Broivn  (1865),  L.  E.  1  Eq.  204,  215  ;  Stoke  Parish  Council 
v.  Price,  [1899]  2'Ch.  277. 

(a)  See  Winterbottom  v.  Derhj  {Earl)  (1867),  36  L.  J.  (ex.)  194. 
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of  a  private  individual,  he  may  sue  without  either  joining  the  ^• 
Attorney-General  or  proving  any  particular  damage  (b).   Aninjunc-  Prevention 
tion  will  not,  however,  be  granted  if  the  damage  is  trifling,  not  with-  Trespass, 
standing  that  the  company  has  exceeded  its  statutory  powers  (c). 
Nor  can  a  private  person  obtain  an  injunction  on  the  mere  ground 
of  a  deviation  by  the  company  on  another's  land  in  the  construction 
of  its  undertaking,  which  is  not  injurious  to  him  (d), 

510.  A  reversioner  will  not  obtain  an  injunction,  unless  he  can  Reversioner 
show  that  damage  is  occasioned  to  his  reversion  by  the  trespass  {c).  ^^^j!^^^ 
The  question  of  injury  or  no  injury  is  one  for  the  j  ury  or  the  tribunal  reversioD.. 
which  has  to  find  the  facts  of  the  case ;  and,  where  injury  is  found, 

the  reversioner  may  obtain  an  injunction  without  joining  his  tenant 
as  co-plaintiff  (/). 

Sect.  4. — Protection  of  Contractual  Rights, 
Sub-Sect.  1. — In  General. 

511.  Contracts,  or  the  covenants  {g)  contained  therein,  may  be  In  general, 
either  affirmative  or  negative,  or  partly  affirmative  and  partly 
negative.    As  a  general  rule  the  proper  remedy  of  a  party  seeking  Proper 

to  enforce  the  observance  of  a  positive  contract  or  covenant  is  by  ^^"^^^^^» 
way  of  an  action  for  specific  performance  (/i).    Where,  on  the  other 
hand,  the  contract  or  covenant  is  negative  in  form,  his  proper 
remedy  is  by  way  of  an  injunction  to  restrain  the  breach  thereof  (i). 
Sometimes  also,  in  the  case  of  a  positive  contract,  the  court  will  specific  per- 
import  a  negative  covenant  not  to  do  anything  inconsistent  with  fo^^^^aance. 
the  contract,  and  grant  an  injunction  to  restrain  the  breach  of  such 
implied  covenant  {h). 

The  court  assumes  jurisdiction  to  restrain  a  breach  of  contract  Basis  of  juris- 
because  the  remedy  at  law  is  not  sufficient,  and  the  interest  of  the 
party  requires  that  the  act  should  be  prevented,  instead  of  his 
merely  receiving  damages  by  way  of  compensation  (Z). 

(6)  Devonport  Corporation  v.  Plymouth,  Devonport,  and  District  Tramways  Co. 
(1884),  52  L.  T.  161,  C.  A.  ;  and  see  Price  v.  Bala  and  Festiniog  Rail.  Co.  (1884), 
50  L.  T.  787  (where  a  mandatory  injunction  was  granted). 

(c)  Holyoake  v.  Shreiushury  and  Birmingham  Hail.  Co.  (1848),  5Ey.  &  Can.  Cas. 
421;  WintleY.  Bristol  and  South  Wales  Union  Rail.  Co.  (1862),  lOW.  E.  210; 
and  see  Ware  v.  Regent's  Canal  Co.  (1858),  3  De  Gf.  &  J.  212,  228. 

(d)  Lee  v.  Milner  (1837),  2  Y.  &  C.  ^EX.)  611. 

(e)  Cooper  v.  Crahtree  (1882),  20  Ch.  D.  589,  C.  A. ;  May/air  Property  Co,  v, 
Johnston,  [1894]  1  Ch.  508. 

(/)  Jones  V.  Llanrwst  Urhan  Council,  [1911]  1  Ch.  393. 

(g)  As  to  the  construction  of  covenants  and  to  the  circumstances  under  which 
covenants  will  be  implied  from  the  language  of  the  contracting  parties,  and 
generally  as  to  the  construction  of  contracts,  see  titles  Conteact,  Yol.  YII., 
pp.  509  tt  seq. ;  Deeds  and  Other  Instruments,  Vol.  X.,  pp.  475  ef  seq. 

[h)  See  as  to  the  remedy  by  way  of  specific  performance  and  as  to  what 
contracts  are  capable  of  specific  performance,  titles  Contract,  Yol.  YII.,  p.  441 ; 
Specific  Performance.  As  to  injunctions  in  aid  of  specific  performance,  see 
p.  249,  post. 

{i)  See  p.  238,  qjost. 

(k)  See  p.  243,  post,  and  title  Contract,  Yol.  YII.,  p.  441. 

{I)  Sainter  v.  Ferguson  (1849),  1  Mac.  &  Gr.  286;  and  see  LumJey  v.  Wagner 
(1852),  1  De  Gr.  M.  &  G.  604,  619 ;  Holmes  v.  Eastern  Counties  Rail.  Co.  (1857), 
3  K.  &  J.  675,  680. 
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Injunction. 


Sect.  4. 
Protection  of 
Contractual 

Eights. 

Injunction 
only  granted 
according  to 
equitable 
rules  and 
principles. 


Where  con- 
tract contains 
clause  pro- 
viding for 
payment  of  a 
sum  of  money 
in  the  event 
of  a  breach. 


512.  It  is  not  in  every  case  of  breach  of  contract  or  covenant 
that  the  court  will  interfere  by  way  of  injunction.  The  mere  fact 
that  the  contract  or  covenant  in  question  is  clear,  and  the  breach 
clear,  is  not  of  itself  sufficient  to  warrant  the  interference  of  the 
court,  unless  the  contract  or  covenant  is  itself  of  such  a  nature 
that  it  can  be  enforced  consistently  with  the  rules  and  principles 
upon  which  the  court  acts  in  granting  equitable  relief.  Thus  the 
court  will  not  interfere  to  restrain  the  breach  of  a  covenant  which 
would  involve  the  supervision  of  the  court  (m).  Nor  will  an  injunc- 
tion be  granted  to  restrain  the  breach  of  an  indefinite  (n), 
ambiguous,  and  uncertain  (o)  or  vague  (p)  covenant  (q),  or  of  a  nega- 
tive covenant  which  is  coupled  with  other  terms  so  vague  and  loose 
that  the  court  cannot  execute  them  (r) .  Nor  will  the  court  inter- 
fere where  the  covenant  is  oppressive  (a)  or  harsh  (h)  towards  the 
defendant,  nor  if  the  agreement  in  respect  of  which  the  breach  has 
been  committed  is  an  illegal  agreement  (c). 

Eelief  will  also,  generally,  be  refused  if  the  damage  apprehended 
from  the  breach  is  not  irreparable  or  is  susceptible  of  pecuniary 
compensation  (c?),  or  if  the  parties  themselves  treated  the  non- 
performance of  the  agreement  as  a  subject  for  pecuniary  com- 
pensation (e). 

513.  Where  a  contract  contains  a  clause  providing  for  the  pay- 
ment of  a  sum  of  money  in  the  event  of  a  breach,  the  jurisdiction 
of  the  court  to  interfere  by  waj^  of  injunction  to  restrain  the  breach 
will  depend  upon  whether  such  sum  was  inserted  to  secure  the 
performance  of  the  contract,  or  whether  it  was  intended  by  the 
parties  to  be  the  fixed  price  for  which  the  act  complained  of  might 


(m)  Bya7i  v.  Mutual  Tontine  Westminster  Chambers  Association,  [1893]  1  Ch. 
116,  C.  A. ;  and  see  p.  246,  post. 

{n)  Mann  v.  Stephens  (1846),  15  Sim.  377,  379. 

(o)  Loiu  V.  Innes  (1864),  4  De  G.  J.  &  Sm.  286,  296  ;  and  see  Bernard  v. 
Meara  (1861),  12  I.  Ch.  E.  389. 

(p)  Davies  v.  Davies  (1887),  36  Ch.  D.  359,  C.  A. 

\q)  See  also  Collins  v.  Plumh  (1810),  16  Ves.  454  (where  the  covenant  was 
not  to  sell  or  dispose  of  water  from  a  well  to  the  injury  of  the  plaintiffs), 
(r)  Kimberleij  v.  Jennings  (1836),  6  Sim.  340,  351. 
(a)  Talbot  v.  Ford  (1842),  13  Sim.  173. 
{bS  Kimberley  v.  Jennings,  supra,  at  p.  349. 

(c)  Davies  v.  Malmna  (1885),  29  Ch.  D.  596,  0.  A.  The  court  will  not  lend  its 
jaid  to  enforce  a  contract  which  is  against  public  policy  as  tending  to  provoke  a 
breach  of  the  peace  {Woodiuard  v.  Battersea  Corporation  (1911),  104  L.  T.  51). 

(cZ)  Furness  Bail.  Co.  v.  Smith  (1847),  1  De  Gr.  &  Sm.  299 ;  Garrett  v.  Banstead 
and  Epsom  Downs  Bail.  Co.  (1864),  4  De  G.  J.  &  Sm.  462,  C.  A. ;  but  see  p.  238, 
post,  in  the  case  of  express  negative  covenants. 

(e)  Paris  Chocolate  Co.  v.  Crystal  Palace  Co.  (1855),  3  Sm.  &  G.  119,  125  ;  and 
see  Wood  v.  Sutclife  (1851),  2  Sim.  (n.  s.)  163,  168  ;  but  compare  Ainsiuorth  v. 
Bentley  (1866),  14  W.  E.  630.  The  fact  that  compensation  has  been  accepted  for 
a  violation  will  not  debar  the  plaintiff  from  obtaining  relief,  if  there  is,  in  other 
respects,  a  continued  violation,  and  no  acquiescence  in  such  violation  {Mexborough 
{Earl)  V.  Boiuer  (1843),  7  Beav.  127,  132).  Nor,  prior  to  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  24  (5),  would  an  injunction  be  granted  to  restrain 
an  action  on  a  bill  of  exchange,  where  the  plaintiff's  object  was  merely  to 
reduce  the  amount  of  his  liability  under  the  bill  by  the  danaages  which  he 
claimed  for  an  alleged  breach  of  the  contract,  in  respect  of  which  the  bill  was 
given  {Gle7inie  v.  Imri  (1839),  3  Y.  &  C.  (ex.)  436). 
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lawfully  be  done.     The  question  in  every  case  is  what  is  the 

meaning  of  the  contract  (/).    If,  on  the  one  hand,  the  intention  is  Protection  of 

that  the  named  sum  should  be  treated  as  the  fixed  price  at  which  Contractual 

the  defendant  buys  the  right  to  do  the  act  complained  of,  then,  Rights, 

whether  it  is  described  in  the  contract  as  liquidated  damages  or  as  a 

penalty  (g),  the  court  will  not  grant  an  injunction.  If,  on  the  other 

hand,  the  intention  is  that  the  named  sum  should  not  be  treated  as 

the  fixed  price  at  which  the  defendant  buys  the  right  to  do  the  act 

complained  of,  then,  even  if  it  is  described  in  the  contract  as 

liquidated  damages  (/i),  an  injunction  will,  in  a  proper  case,  be 

granted  to  restrain  the  breach  (^).    In  the  latter  case  a  party 

cannot,  however,  have  both  an  injunction  and  damages,  but  must 

elect  which  he  will  have  {k).    The  court  will  not,  on  an  interlocutory 

motion  to  dissolve  an  injunction,  determine  whether  the  sum  was 

inserted  by  way  of  a  penalty  or  as  the  price  at  which  a  breach 

might  be  committed  (I). 

514.  In  exercising  its  jurisdiction  by  way  of  interlocutory  interlocutory 
injunction,  the  court  acts  upon  the  principle  of  preventing  irreparable  injunctions, 
injury  (m).    If  a  covenant  is  clear  and  the  breach  clear,  and  serious 

injury  is  likely  to  arise  from  the  breach,  the  court  will  interfere 
before  the  hearing  to  restrain  the  breach ;  but  if  the  covenant  is 
obscure,  or  the  breach  doubtful,  and  no  irreparable  damage  can 
arise  to  the  plaintiff,  then  the  question  resolves  itself  into  a  ques- 
tion of ^  comparative  injury,  whether  the  defendant  will  be  more 
damnified  by  the  injunction  being  granted,  or  the  plaintiff  by  its 
being  withheld  (n). 

515.  The  court's  jurisdiction  to  interfere  is  not  limited  to  cases  Threatened 
where  the  breach  has  actually  been  committed ;  for,  in  the  case  ^^^^c^- 


(/)  French  v.  Macale  (1842),  2  Dr.  &  "War.  269,  274,  276 ;  Banger  y.  Great  Western 
Bail.  Co.  (1854),  5  H.  L.  Oas.  72,  94;  Dimech  y.  Corlett  (1858),  12  Moo.  P.  0.  C. 
199,  229  ;  Mercer  v.  Irving  (1858),  E.  B.  &  E.  563,  572 ;  Howard  v.  Woodward 
(1864),  34  L.  J.  (CH.)  47;  National  Provincial  Bank  of  England  v.  Marshall 
(1888),  40  Oh.  D.  112,  0.  A. ;  and  as  to  the  construction  of  such,  provisions, 
see  generally,  title  Damages,  Yol.  X.,  p.  328. 

(g)  Gerrard  v.  O'Beilhj  (1843),  3  Dr.  &  War.  414. 

{h)  Coles  V.  Sims  (1854),  5  De  Gr.  M.  &  Gr.  1,  0.  A. ;  Howard  v.  Woodward,  supra  ; 
General  Accident  Assurance  Corporation  v.  Noel,  [1902]  1  K.  B.  377  ;  National 
Provincial  Bank  of  England  v.  Marshall,  supra;  and  see  French  v.  Macale,  supra 
(where,  however,  the  injunction  was  refused  on  the  ground  that  the  act  had 
been  done  ;  see  ihid.,  at  p.  284). 

{i)  See  also  Bird  v.  Lake  (1863),  1  Hem.  &  M.  Ill  ;  Fox  v.  Scard  (1863), 
33  Beav.  327  ;  London  and  Yorkshire  Bank,  Ltd.  v.  Pritt  (1887),  56  L.  J.  (CH.) 
987. 

{k)  Sainter  v.  Ferguson  (1849),  1  Mac.  &  Gr.  287;  Games  v.  Neshitf  (1862), 
7  H.  &  N.  778  ;  Fox  v.  Scard,  supra;  Young  v.  Challdey  (1867),  16  L.  T.  286  ; 
General  Accident  Assurance  Corporation  Y.Noel,  supra. 

[1)  Coles  V.  Sims,  supra,  at  p.  11. 

(m)  See  p.  218,  ante.  As  to  the  court's  regard  for  the  rights  of  third  parties, 
see  p.  207,  ante. 

{n)  Wilkinson  v.  Bogers  (1864),  2  De  G.  J.  &  Sm.  62,  C.  A.,  per  Turner,  L.J., 
at  p.  69 ;  Garrett  v.  Banstead  and  Epsom  Doiuns  Bail.  Co.  (1864),  4  De  Gr.  J.  &  Sm. 
462,  466,  C.  A.  ;  and  see  Dover  Harhour  {Warden  etc.)  v.  South  Eastern  Bail.  Co. 
(1852),  9  Hare,  489,  493.  As  to  the  granting  of  a  mandatory  injunction  on  an 
interlocutory  application,  see  p.  223,  ante. 
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Sect.  4.  of  g,  contract,  it  is  enough  if  the  defendant  claims  or  insists  on  a 
Protection  of  right  to  do  the  act  (o) ;  but  an  interlocutory  injunction  will  not  be 
Contractual  granted  in  cases  of  this  kind,  unless  it  is  clear  that  a  breach  must 

Rights.     result  from  the  acts  of  the  defendant  (79). 


Proof  of 
damage  un- 
necessary. 


InefEectual 
defences. 


Sub-Sect.  2. — Express  Negative  Covenants. 

516.  Where  parties  to  a  contract  for  valuable  consideration, 
with  their  eyes  open,  contract  that  a  particular  thing  shall  not  be 
done,  proof  of  damage  is  not  necessary,  as  a  general  rule,  in  order 
to  entitle  the  plaintiff  to  a  perpetual  injunction  to  restrain  the 
breach  thereof  If  the  construction  of  the  contract  is  clear  and 
the  breach  is  clear,  the  mere  circumstance  of  the  breach  affords 
sufficient  ground  for  the  injunction  {a).  In  such  case  the  court  has 
no  discretion  to  exercise.  All  that  it  has  to  do  is  to  say  by  way  of 
injunction  (&)  that  the  thing  shall  not  be  done.  The  injunction  does 
nothing  more  than  give  the  sanction  of  the  process  of  the  court  to 
that  which  is  already  the  contract  between  the  parties.  It  is,  in 
effect,  the  specific  performance  by  the  court  of  that  negative  bargain 
which  the  parties  made  with  their  eyes  open  (c). 

The  fact  that  the  breach  has  not  occasioned  the  plaintiff  any 
loss  {d),  or  that  the  act  complained  of  has  in  fact  effected  an  improve- 
ment of  his  property  {e),  is  no  defence,  nor  does  the  fact  that  the 
breach  has  been  committed  in  connection  with  a  matter  of  great  public 
importance  (/),  or  that  compliance  with  the  covenant  in  question 
would  involve  inconvenience  to  the  public  {g),  make  any  difference. 

(0)  Tipping  v.  Ecliersley  (1855),  2  K.  &  J.  264,  270. 

\p)  Worsley  v.  Stvann  (1882),  51  L.  J.  (CH.)  576,  C.  A. ;  and  see  Pattisson  v. 
Gilford  (1874),  L.  E.  18  Eq.  259 ;  and  see  p.  218,  ante. 

{q)  Doherty  v.  Allman  (1878),  3  App.  Gas.  709,  720  ;  Allen  v.  Seckliam  (1878), 
47  L.  J.  (cH.)  742  (mandatory) ;  Formly  v.  Barker,  [1903]  2  Ch.  539,  C.  A.,  per 
Yaughan  Williams,  L.J.,  at  p.  554 ;  and  see  Elliston  v.  Beadier,  [1908]  2 
Ch.  374,  per  Parker,  J.,  at  p.  395. 

(a)  Tipping  v.  Eckersley,  supra;  Maimers  (Lord)  v.  Johnson  (1875),  1  Ch. 
D.  673  ;  Biciiards  v.  Bevitt  (1877),  7  Ch.  D.  224  ;  Collins  v.  Castle  (1887),  36 
Ch.  D.  243,254;  see  Piggott  v.  Stratton  (1859),  John.  341,  355;  Western  v. 
MacDermott  (1866),  2  Ch.  App.  72,  75;  and  see  p.  242,  post,  as  to  contracts 
containing  both  positive  and  negative  covenants. 

(b)  I.e.,  either  restrictive  or  mandatory  (where  the  circumstances  of  the  case 
require  it),  or  both. 

(c)  Doherty  v.  Allman,  supra,  per  Lord  Cairns,  L.C.,  at  pp.  719,  720;  and 
see  McEacharn  v.  Colton,  [1902]  A.  C.  104,  107,  P.  C. 

{d)  Kemp  v.  Soher  (1851)  1  Sim.  (n.  s.)  517;  Dickenson  v.  Grand  Junction 
Canal  Co.  (1852),  15  Beav.  260,  270  ;  Manners  {Lord)  v.  Johnson,  supra,  at 
p.  679. 

(e)  Mexborough  [Earl)  v.  Boiver  (1843),  7  Beav.  127,  130 ;  Dickenson  v.  Grand 
Junction  Canal  Co.,  supra,  at  p.  271 ;  Wells  v.  Attenhorough  (1871),  24  L.  T.  312  ; 
Manners  (Lm^d)  v.  Johnson,  supra  ;  but  in  such  a  case  an  interlocutory  injunc- 
tion would  not  be  granted  if  the  result  would  be  to  inflict  a  serious  injury  on 
the  covenantee  [Wells  v.  Attenhorough,  supra),  and  see  p.  221,  ante. 

(/)  Lloyd  V.  Jjondon,  Chatham  and  Dover  Bail.  Co.  (1865),  2  De  Gr.  J.  &  Sm. 
568,  579,  C.  A. 

ig)  A.-G.  V.  Mid-Kent  Bail.  Co.  and  South-Easfern  Bail.  Co.  (1867),  3  Ch.  App. 
100  ;  and  see  Foster  v.  Birmingham,  Wolverhampton  and  Dudley  Bail.  Co.  and 
Birmingham  and  Oxford  Junction  Bail.  Co.  (1854),  2  W.  E.  378  ;  Lloyd  v. 
London,  Chatham  and  Dover  Bail.  Co.  supra,  as  reported  34  L.  J.  (CH.)  401 ; 
Baphael  v.  Thames  Valley  Bail.  Co.  (1867),  2  Ch.  App.  147 ;  Hood  v.  North 
Eastern  Bail.  Co.  (1870),  5  Ch.  App.  525. 
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The  court  will  not  take  into  consideration  the  question  of  the 
balance  of  convenience  (li),  unless  the  circumstances  of  the  case 
are  very  special  (i). 

517.  The  court  will  not,  however,  interfere  if  the  violation  is 
so  small,  slight,  and  formal  that  the  plaintiff  has  no  ground  in 
conscience  to  complain  of  it  (k) ;  but  it  requires  a  very  clear  case 
before  the  court  will  decline  to  interfere  on  the  sole  ground  that 
the  damage  to  arise  from  the  breach  would  be  inappreciable  (1). 

518.  Thus  in  a  proper  case  the  court  will  restrain  the  breach 
of  covenants  in  leases  not  to  carry  on  any  business,  trade  or 
calling  or  a  particular  trade  or  trades  (o),  or  any  trade 
other  than  a  specified  trade  (j^),  or  not  to  sell  any  malt  liquors 
other  than  such  as  shall  have  been  purchased  from  the  landlord  (q), 
or  of  covenants  not  to  alter  the  demised  premises  without  the  con- 
sent of  the  landlord  (?•),  or  not  to  affix  or  permit  any  outward  mark 
or  show  of  business  on  the  demised  premises  (s),  or  not  to  permit 
or  suffer  anything  to  be  done  to  the  annoyance  or  damage  of  the 
landlord's  adjoining  premises  (t),  or  of  covenants  not  to  assign 


Sect.  4. 

Protection  of 
Contractual 
Rights. 

When  court 
will  not 
interfere. 


Negative 
covenant  in 
leases  the 
breach  of 
which  may  be 
restrained. 


{h)  Dickenson  v.  Grand  Junction  Canal  Co.  (1852),  15  Beav.  260,  269,  270; 
Doherty  v.  Allman  (1878),  3  App.  Gas.  709,  720. 

{i)  Leader  v.  Moody  (1875),  L.  E.  20  Eq.  145,  153  (where  the  acts  in  question 
were  temporary  only). 

[h)  Harrison  v.  Good  (1871),  L.  E.  11  Eq.  338,  352.  The  interference  with 
privacy  is  not  a  trivial  matter  {Andover  {Lady)  v.  Robertson  [l^bb),  26  L.  T.  (o.  s.) 
23;  and  see  Maimers  (Lord)  v.  Johnson  (1875),  1  Ch.  D.  673). 

(Z)  Lloyd  V.  London,  Chatham  and  Dover  Rail.  Co.  (1865),  2  De  G.  J.  &  Sm. 
568,  580,  C.  A. 

(m)  Johnstone  v.  Hall  (1856),  2  K.  &  J.  414  (schools);  Bramwell  v.  Lacy 
(1879),  10  Oh.  D.  691  (hospital  for  poor  persons  where  small  payments  were 
made  by  patients  according  to  means);  Rolls  v.  Miller  (1884),  27  Ch.  D.  71, 
0.  A.  (home  for  working  girls  where  the  inmates  were  provided  with  board 
and  lodging,  whether  any  payment  was  taken  or  not).  Payment  is  not 
essential  to  constitute  a  business,  nor  does  payment  necessarily  make  that  a 
business  which,  without  payment,  would  not  be  one  {Rolls  v.  Miller,  supra).  As 
to  covenants  in  leases  generally,  see  title  Landloed  and  Tenant. 

{n)  Darker  Y.  Wiyte  {186S),  32  L.  J.  (CH.)  520;  Darker  v.  Whijte  (1863),  1 
Hem.  &  M.  167  (auctioneer) ;  Holloway  Brothers,  Ltd.  v.  Hill,  [1902]  2  Ch.  612 
(tailor);  and  see  Treacher  &  Co.,  Ltd.  v.  Treacher,  [1874]  W.  N.  4  (where  the 
covenant  was  not  to  carry  on  a  specified  trade,  retail).  See  also  Barret  v. 
Blagrave  (1800),  5  Ves.  555  (where,  however,  the  injunction  was  dissolved  on 
appeal  on  the  ground  of  acquiescence). 

(o)  Chapman  v.  Mason  and  the  Liniline  Co.  (1910),  103  L.  T.  390  (dangerous 
-  trade). 

{p)  Clements  v.  Welles  (1865),  L.  E.  1  Eq.  200;  and  see  Brigg  y.  Thornton, 
[1904]  1  Ch.  386,  C.  A. 

{q)  Courage  &  Co.,  Ltd.  v.  Carpenter,  [1910]  1  Ch.  262,  which  see  as  to  the 
form  of  order  in  such  case. 

(r)  Haigh  v.  Waterman,  [1867]  W.  N.  150;  De  Nicols  v.  Ahels,  [1869]  W.  N. 
14  ;  Brockleshy  v.  Munn,  [1870]  W.  N.  42.  As  to  the  limitation  which  must  be 
placed  on  covenants  not  to  make  or  suffer  any  alterations  of  the  demised 
premises,  see  Bickmore  v.  Dimmer,  [1903]  1  Ch.  158,  C.  A.  (where  a  mandatory 
injunction  to  compel  the  tenant,  a  jeweller,  to  remove  a  clock  affixed  by  him  to 
the  outside  of  the  premises  was  refused). 

(s)  Evans  v.  Davis  (1878),  10  Ch.  D.  747;  Moore  v.  Ullcoats  Mining  Co.,  Ltd., 
[1908]  1  Ch.  575. 

(t)  Collins  V.  Slade,  [1874]  W.  N.  205  (premises  used  as  a  place  of  public 
entertainment)  ;  Tod-Heatly  v.  Benham  (1888),  40  Ch.  D.  80,  C.  A.  (hospital) ; 
Wood  V.  Cooper,  [1894]  3  Ch.  671  (trellis  screen). 
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Sect.  4. 

Protection  of 
Contractual 
Eights. 


Purchasers. 
Authors. 

Husband  and 
wife. 

Miscellaneous. 


without  the  lessor's  consent  («).  A  lessee  of  a  coal  mine  may  be 
restrained  from  removing  pillars  of  coal  contrary  to  the  terms  of 
his  covenant  (a),  and  a  lessee,  who  has  covenanted  not  to  remove 
machinery  for  a  JQxed  period,  in  order  to  enable  the  lessor  to  find  a 
purchaser  thereof,  may  be  restrained  from  removing  the  machinery 
during  such  period  (b).  So,  also,  tenants  may  be  restrained  from 
committing  breaches  of  their  farming  covenants  (c).  The  circum- 
stance that  a  lessor  has  a  right  of  entry  for  breach  of  covenant 
does  not  preclude  him  from  applying  for  an  injunction  to  restrain 
the  commission  of  the  breach  (d). 

Purchasers  or  owners  of  lands  and  houses  may  be  restrained 
from  violating  covenants  restricting  the  user  or  enjoyment 
thereof  (e).  Authors,  who  have  sold  the  copyright  of  works 
published  by  them,  may  be  restrained  from  publishing  works 
in  breach  of  covenant  (/) ;  and,  in  a  proper  case,  a  husband  (g)  or  a 
wife  {h)  will  be  prevented  by  injunction  from  committing  breaches 
of  negative  covenants  contained  in  a  separation  deed.  So,  also, 
defendants  may  be  restrained  from  ringing  church  bells  at  stated 
times  contrary  to  covenant  (i),  and  a  man  who  has  agreed  not  to 

{u)  McEacharn  v.  Colton,  [1902]  A.  C.  104,  P.  0. 

(a)  Mostyn  v.  La7icaster,  Taylor  v.  Mostyn  (1883),  23  Ch.  D.  583,  C.  A. ;  and 
see  Mexborough  {Earl)  v.  Bower  (1843),  7  Beav.  127  (where  the  injunction  was 
in  effect  mandatory). 

(&)  Hamilton  v.  Dunsford  (1857),  6  I.  Ch.  E.  412. 

(c)  Orey  de  Wilton  (Lord)  v.  Saxon  (1801),  6  Ves.  106 ;  Fleming  v.  Snook 
(1842),  5  Beav.  250  ;  Lybhe  v.  Hart  (1885),  29  Ch.  D.  8,  C.  A. ;  Gha;pman  v.  Smith, 
[1907]  2  Ch.  97  ;  and  see  p.  245,  post.  In  Lyhbe  v.  Hart,  supra,  the  injunction 
was  granted  against  the  trustee  in  bankruptcy  of  the  tenant.  As  to  covenants 
of  this  kind  running  with  the  land,  see  Chapman  v.  Smith,  supra  (where  the 
injunction  was  granted  at  the  suit  of  the  assignee  of  the  reversion).  See  also 
titles  Landlord  and  Tenant  ;  Eeal  Peoperty  and  Chattels  Eeal.  ^ 

{d)  Parker  v.  Whyte  (1863),  32  L.  J.  (ch.)  520. 

(e)  Kemp  v.  Sober  (1851),  1  Sim.  (n.  s.)  517  (covenant  not  to  carry  on  any 
business) ;  A.-G.  y.  Briggs,  A.-O.  v.  Birmingham  and  Oxford  Junction  Rail.  Co. 
(1855),  1  Jur.  (n.  s.)  1084  (covenant  not  to  erect  buildings  on  the  land) ; 
Hodson  V.  Coppard  (1860),  29  Beav.  4  (covenant  not  to  carry  on  particular  trades) ; 
Lloyd  V.  London,  Chatham  and  Dover  Rail.  Co.  (1865),  2  De  Gr.  J.  &  Sm.  568, 
C.  A.  (covenant  not  to  build  beyond  a  certain  height) ;  Hill  v.  Box  (1870),  18 
W.  E.  820  (where  the  erection  of  a  public-house,  which  was  impliedly,  though 
not  expressly,  forbidden,  was  restrained) ;  Manners  {Lord)  v.  Johnson  (1875), 
1  Ch.  D.  673  (covenant  not  to  erect  buildings  nearer  the  road  than  the  line  of 
frontage  of  the  existing  houses) ;  German  v.  Chapman  (1877),  7  Ch.  D.  271,  C.  A. 
(covenant  not  to  carry  on  any  business) ;  Hobson  v.  Tulloch,  [1898]  1  Ch.  424 
(covenant  not  to  use  house  otherwise  than  as  a  dwelling-house  broken  by  using 
it  as  a  boarding-house  for  scholars) ;  Rogers  v.  Hosegood,  [1900]  2  Ch.  388,  C.  A. 
(covenant  that  not  more  than  one  house  should  be  erected  on  a  plot  broken  by 
erecting  flats,  and  a  covenant  not  to  use  a  house  otherwise  than  as  a  dwelling- 
house  broken  by  using  it  for  flats);  Abbey  v.  Outteres  (1911),  55  Sol.  Jo.  364 
(covenant  to  keep  windows  obscured  andfixed).  See  also  title  Equity,  Vol.  XIII., 
p.  100. 

(/)  Barjield  v.  Nicholson  (1824),  2  Sim.  &  St.  1 ;  Ingram  y.  Stiff  {1859),  5  Jur. 
(n.  s.)  947  ;  and  see  Ainstvorth  v.  Bentley  (1866),  14  W.  E.  630,  where  the  cove- 
nant was  not  to  publish  a  magazine  of  a  particular  description.  In  such  a  case 
the  court  would  not  take  so  harsh  a  step  as  to  stop  publication  altogether  until 
the  hearing,  but  would  limit  the  injunction  to  the  named  magazine  only  {ibid.). 

{g)  Sanders  v.  Rodway  (1852),  16  Beav.  207  ;  Hunt  v.  Hunt  (1862),  4  De  Gr. 
F.  &  J.  221  ;  see,  generally,  title  Husband  and  Wife,  Vol.  XYI.,  pp.  450,  451. 

{h)  Besanty.  ^Koot^  (1879),  12  Ch.  D.605;  smd see  Marshall  y.  Marshall  {1819), 
0  P.  D.  19 ;  Clark  v.  Clark  (1885),  10  P.  D.  188,  C.  A. 

{i)  Martin  v.  Nutkin  (1725),  2  P.  Wms.  267. 
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enter  up  a  judgment  nor  to  publish  it  in  any  way,  may  be  restrained  Sect.  4. 

from  advertising  it  for  sale,  where  the  threat  for  sale  is  not  made  Protection  of 

bond  fide  for  the  purpose  of  sale,  but  only  to  get  better  terms  {k).  Contractual 

The  court  has  jurisdiction  to  restrain  the  breach  of  a  contract  Rights, 
not  to  apply  to  Parliament  (Z). 

519.  The  court  will  also  enforce  by  injunction  negative  covenants  Covenants  in 
in  restraint  or  partial  restraint  of  trade,  where  such  covenants  are  J^adT'^^ 
not  wider  than  is  reasonably  necessary  for  the  protection  of  the 
covenantee  and  are  not  injurious  to  the  public  interest  (m). 

520.  Similarly,  where  the  injunction  asked  for  is  a  mandatory  Mandatory 
injunction  to  enforce  a  negative  contract,  the  main  point  is  whether  ^junction, 
the  contract  has  been  broken  or  not  {n).   In  such  cases,  as  a  general 

rule,  a  mandatory  injunction  will  be  granted,  although  no  damage 
or  injury  is  shown  (o),  though  in  special  circumstances  the  court 
may  refuse  the  mandatory  injunction  and  give  damages  instead  (p). 

521.  In  the  case  of  an  application  for  an  injunction  by  a  Reversioner 
reversioner,  somewhat  different  considerations  apply  :  and,  in  order  ^^^^ 
to  obtain  an  injunction  to  restrain  the  breach  of  restrictive  covenants 
affecting  the  estate,  he  must  bring  his  case  within  the  legal  prin- 
ciples applicable  to  damages  and  show  that  special  damage  is  done 

to  the  reversion  {q). 

522.  Where  property  is  acquired  by  gift  or  purchase  by  one  Covenants 
person  from  another,  with  knowledge  of  a  previous  contract,  the^usei°(5 
lawfully  and  for  valuable  consideration  made  by  the  latter  with  a  land, 
third  party,  to  use  the  property  for  a  particular  purpose  in  a 
specified  manner,  the  acquirer  will  be  restrained  from  using  the 
property  in  a  manner  not  allowable  to  the  donor  or  vendor  (r).  The 
jurisdiction  of  the  court  to  restrain  the  breach  of  covenants 
restricting  the  user  of  land  is  not  confined  to  covenants  which  run 

with  the  land  at  law  (s).    The  question  is,  whether  the  party  shall  be 


{k)  Jamieson  v.  Teague  (1857),  3  Jur.  (jN".  s.)  1206. 

(l)  Heathcotey.  North  Staffordshire  Bail.  Co.  (1850),  2  Mac.  &  G.  100;  A.-G.  v. 
Manchester  and  Leeds  Bail.  Co.  (1838),  1  E,y.  &  Can.  Gas.  436 ;  Lancaster  and 
Carlisle  Bail.  Co.  v.  North  Western  Bail.  Co.  (1856),  2  K  &  J.  293;  Be  London, 
Chatham  and  Dover  Bailiuay  Arrangement  Act,  1867,  Ex  parte  London,  Chatham, 
and  Dmer  Bail.  Co.  (1869),  20  L.  T.  718,  0.  A. ;  and  see  p.  205,  ante,  and 
generally,  title  Paeliament. 

(m)  NordenfeltY.  Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.  C. 
535 ;  even  as  against  an  infant  {Evans  v.  Ware,  [1892]  3  Ch.  502  ;  Merriott  v. 
Martin  (1899),  43  Sol.  Jo.  717) ;  and  see  generally,  title  Trade  and  Teade 
Unions. 

{n)  A.'G.  V.  Mid-Kent  Bail.  Co.  and  South-Eastern  Bail.  Co.  (1867),  3  Ch.  App. 
100. 

(o)  Manners  {Lord)  v.  Johnson  (1875),  1  Ch.  D.  673,  679,  680. 

(p)  Bowes  V.  Laiv  (1870),  L.  E.  9  Eq.  636;  Kilbey  y.  Haviland  (1871),  19 
W.  E..  698 ;  and  see  Lloyd  v.  London,  Chatham  and  Dover  Bail.  Co.  (1865),  2  De 
G.  J.  &  Sm.  568,  C.  A. 

{q)  Johnstone  v.  Hall  (1856),  2  K.  &  J.  414 ;  and  see  generally,  titles 
Damages,  Yol.  X.,  pp.  340,  341 ;  Landlord  and  Tenant. 

(r)  De  Mattos  v.  Gibson  (1859),  4  De  G.  &  J.  276,  282  ;  and  see  Catt  v.  Tourle 
(1869),  4  Ch.  App.  654,  657. 

(s)  As  to  such  covenants,  see  titles  Landlord  and  Tenant  ;  Eeal  Property 
and  Chattels  Eeal. 

H.L. — XVII.  R 
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Sect.  4.     permitted  to  use  the  land  in  a  manner  inconsistent  with  the  contract, 
Protection  of  entered  into  by  the  person  from  whom  he  acquired  it,  of  which  he 
Contractual  had  notice  when  he  acquired  it  (a).  This  doctrine  is,  however,  limited 
Rights.         restrictive  covenants,  and  will  not  be  extended  so  as  to  bind  in 
equity  a  purchaser  taking  with  notice  of  a  covenant  to  expend  money 
on  repairs  or  otherwise  which  does  not  run  with  the  land  (h). 

Sub-Sect.  3. — Contract  containing  Express  Covenants,  both  Positive  and 

Negative. 

523.  In  the  case  of  a  contract  containing  both  positive  and 
negative  covenants,  the  court  can,  and  will,  in  a  proper  case,  restrain 
breaches  of  the  negative  covenants  with  a  view  to  the  complete 
performance  of  the  contract  (c).  This  jurisdiction  will  be  exercised 
even  where  the  positive  covenants  are  of  such  a  nature  as  to  be 
incapable  of  specific  performance,  as,  for  example,  in  the  case  of  a 
contract  for  personal  service  (d),  or  for  the  sale  of  chattels  (e), 


Contract  with 
positive  and 
negative 
covenants. 

Positive 
covenants 
incapable  of 
■specific 
performance. 


(a)  Tulk  V.  Moxhay  (1848),  2  Ph.  774,  777,  778;  Coles  v.  Sims  (1854),  5 
De  G.  M.  &  G.  1,  8,  0.  A. ;  AusterUrrij  v.  Oldham  Corporation  (1885),  29  Oh.  D. 
750,  773,  0.  A.;  Wilson  v.  Hart  (1866),  1  Ch.  App.  463;  Western  v.  Macdermott 
(1866),  2  Ch.  App.  72  ;  Richards  v.  Revitt  (1877),  7  Ch.  D.  224 ;  Hollowaij 
Brothers,  Ltd.  v.  Hill,  [1902]  2  Ch.  612  ;  Re  Nisbet  and  Potts'  Contract,  [1906]  1 
Ch.  386,  C.  A. ;  and  see  JVilJces  v.  Spooner  (1911),  55  Sol.  Jo.  479,  C.  A.  (a  new 
lessee,  who  takes  with  notice  of  restrictive  covenants  existing  between  a  former 
lessee  and  a  purchaser  from  him  before  such  former  lessee  surrendered  his  lease, 
is  not  bound  thereby,  but  can  deal  with  the  premises  in  any  way  in  which  he  is 
entitled  by  the  terms  of  his  lease).  See  generally,  for  further  instances  in 
which  persons  acquiring  property  have  been  held  to  be  bound  by  restrictive 
covenants,  and  against  whom  injunctions  have  been  granted,  and  as  to  what 
constitutes  sufficient  notice,  titles  Equity,  Vol.  XIII.,  p.  100;  Eeal  Phoperty 
AND  Chattels  Eeal. 

(6)  Austerberry  v.  Oldham  Corporation,  supra.  See  also  title  Equity, 
Vol.  XIIL,  p.  100. 

(c)  See  Rankin  v.  Huskisson  (1830),  4  Sim.  13.  Belief  will  not  be  refused 
merely  because  there  are  other  covenants  by  the  plaintiffs  which  may  possibly 
be  broken  in  the  future  {Rigby  v.  Great  Western  Rail.  Co.  (1846),  15  L.  J.  (ch.) 
266  ;  affirmed  on  appeal  (1846),  2  Ph.  44 ;  and  see  Waring  v.  Manchester, 
Sheffield  and  Lincolnshire  Rail.  Co.  (1849),  7  Hare,  482).  An  injunction  will 
not,  however,  be  granted  with  a  view  to  specific  performance  of  an  agreement  to 
grant  a  lease  where,  if  the  agreement  was  specifically  performed,  the  lease  could 
be  put  an  end  to  by  the  clause  of  re-entry  which  the  lease  would  contain  {Oourlay 
V.  Somerset  {Duke)  (1812),  1  Ves.  &  B.  68,  per  Lord  Eldon,  L.C,  at  p.  72). 

{d)  Morris  v.  Colman  (1812),  18  Ves.  437  (where  a  man  was  restrained  from 
writing  for  any  other  than  a  particular  theatre) ;  Lumley  y.  Wagner  (1852),  1 
De  G.  M.  &  G.'604,  overruling  Kemblev.  Kean  (1829)  6  Sim.  333,  and  Kiniberley 
V.  Jennings  (1836),  6  Sim.  340  (where  the  defendant  was  restrained  from  singing 
elsewhere  than  at  the  plaintiff's  theatre) ;  Stiff  v.  Cassell  (1856),  2  Jur.  (n.  s.) 
348  (where  an  author  was  restrained  at  the  suit  of  the  publislier  of  a  newspaper 
from  writing  for  any  other  newspaper) ;  Daggett  v.  Ryman  (1868),  16  W.  E.  302 
(where  the  defendant  was  restrained  from  setting  up  the  same  business  as  that 
of  the  plaintiff  in  the  same  neighbourhood) ;  Grimston  v.  Cuningham,  [1894] 
1  Q.  B.  125  (where  the  defendant  was  restrained  from  acting  at  any  other 
theatre  than  that  at  which  the  plaintiff's  company  played) ;  Robinson  ( William) 
&  Co.,  Ltd.  V.  Heuer,  [1898]  2  Ch.  451,  C.  A.  (where  the  defendant  was  restrained 
from  engaging  in  any  business  competing  with  that  of  the  plaintiff,  his  employer, 
in  breach  of  negative  covenants).  But  an  interim  injunction  ought  not  to  be 
granted  where  the  result  would  be  to  prevent  the  defendant  from  earning 
his  livelihood  {Palace  Theatre,  Ltd.  v.  Clensy  and  Hackney  and  Shepherd* s-Bush 
Empire  Palaces,  Ltd.  (1909),  26  T.  L.  E.  28,  C.  A.,  per  Vaughan  Williams,  L.  J.). 

(e)  Dietrichsen  v.   Cabburn  (1846),  2  Ph.  52  ;   Donnell  v.  Bennett  (1883), 
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provided  that  the  negative  part  of  the  contract  is  capable  of  being     ^ect.  4. 
separated  from  the  rest  of  the  contract  (/)  and,  where  the  contract  Protection ot 
is  one  relating  to  personal  services,  is  not  unreasonable  (g).  In  such  Contractual 
•cases  the  court  repudiates  the  idea  of  indirectly  compelling  per-  Rights, 
formance  where  it  could  not  directly  enforce  it ;  but  it  gives  all  the 
relief  in  its  power,  without  looking  to  the  effect  which  may  ulti- 
mately be  produced  by  the  restraint  which  it  places  on  the  party 
who  is  disposed  to  break  his  contract  (/i),  although  the  effect  of 
such  an  injunction  may  be  to  compel  the  specific  performance 
of  the  contract  (i). 

This  doctrine  has,  however,  been  criticised  (/c),  and  is  not  to  be  Doctrine 
•extended  (I).  It  seems  that  the  right  to  an  injunction  in  cases  of  ^^^^-^^g^^ 
this  kind  will  not  now  be  held  to  depend  upon  the  use  of  a 
negative  rather  than  a  positive  form  of  expression,  and  that  if  the 
•substance  of  the  contract  is  such  that  it  ought  not  to  be  performed 
specifically,  an  injunction  will  not  be  granted  merely  because  the 
•covenant  is  in  a  negative  rather  than  a  positive  form,  nor,  on  the 
other  hand,  will  the  injunction  necessarily  be  refused  merely 
because  the  agreement  contains  no  negative  stipulation  (m). 

Sub-Sect.  4. — Implied  Negative  Covenants. 
524.  Where  there  is  no  negative  covenant,  but  only  an  affirmative  Sometimes  a 
covenant,  the  court,  although  it  cannot  enforce  afiirmatively  the  covenant  will 
performance  of  the  covenant,  will  sometimes,  in  special  cases,  be  implied, 
interpose  to  prevent  that  being  done  which  would  be  a  departure 
from,  and  a  violation  of,  the  covenant  {n).    In  such  cases  the  court 
imports  a  negative  covenant  not  to  act  inconsistently  with  the 

.22  Oh.  D.  835  ;  and  see  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  52. 

(/)  Bolfe  V.  BoJfe  (1846),  15  Sim.  88 ;  Kernot  v.  Potter  (1862),  3  De  Gr.  E.  &  J. 
447,  459,  C.  A. 

{g)  Ehrman  v.  Bartholomeiu,  [1898]  1  Ch.  671  (where  Eomer,  J.,  held  that  the 
negative  covenant  was  unreasonable  and  refused  the  injunction) ;  and  see 
Robinson  {William)  &  Co.,  Ltd.  v.  Heuer,  [1898]  2  Ch.  451,  C.  A.  (where,  however, 
the  injunction  was  granted).  Although  a  master  cannot  sue  an  apprentice  on 
Tiis  covenant  while  still  an  apprentice,  a  negative  covenant  to  abstain  from  doing 
■something  after  the  apprenticeship  is  over  may  be  enforced  by  injunction 
after  the  termination  of  the  apprenticeship,  if  it  is  reasonable  {Gadd  v.  Thompson^ 
[1911]  1  K.  B.  304). 

(/i)  De  Mattos  v.  Gihson  (1859),  4  De  G.  &  J.  276,  299. 

[i)  Lumleij  v.  Wagner  (1852),  1  De  G-.  M.  &  G.  604,  j^er  Lord  St.  Leonards, 
L.C.,  at  pp.  615,  616. 

{h)  Wolverhampton  and  Walsall  Rail.  Co.  v.  London  and  North- Western  Rail. 
Co.  (1873),  L.  E.  16  Eq.  433,  440;  and  see  Brett  v.  East  India  and  London 
Shipping  Co.,  Ltd.  (1864),  2  Hem.  &  M.  404. 

{I)  Whitwood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  416,  0.  A.,  per  LlND- 
XEY,  L.J.,  at  p.  428. 

(m)  See  W olverhampton  and  Walsall  Rail.  Co.  v.  London  and  North-  Western  Rail. 
Co.,  supra,  at  p.  440  ;  Donnell  v.  Bennett  (1883),  22  Ch.  D.  835  ;  Davis  y.  Foreman, 
£1894]  3  Ch.  654;  Ehrman  v.  Bartholomew,  supra;  Metropolitan  Electric  Supply 
Co.,  Ltd.  V.  Cinder,  [1901]  2  Ch.  799;  ICirchner  &  Co.  v.  Gruhan,  [1909]  1  Ch. 
413;  and  see  infra.  In  Feperno  v.  Harmiston  {1S86),  31  Sol.  Jo.  154,  C.  A., 
ihe  Court  of  Appeal  held  that  it  was  now  the  rule  not  to  grant  an  injunction 
where  specific  performance  was  impossible  imless  damages  would  be  an 
absolutely  inadequate  remedy  for  the  non-performance  of  the  agreement. 

(n)  De  Mattos  v.  Gibson,  supra;  Doherty  v.  Allman  (1878),  3  App.  Cas.  709, 
720;  Jackson  v.  Astley  (1883),  Cab.  &  El.  181;  and  see  Hudson  v.  Cripps,  [1896] 
1  Ch.  265. 
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agreement,  and  restrains  by  injunction  the  breach  of  such  implied 
negative  covenant.  The  law  is,  however,  in  rather  an  indefinite 
state  as  to  when  an  injunction  to  restrain  breaches  of  covenant 
ought  to  be  refused,  on  the  ground  that  specific  performance  i& 
impossible,  and  there  is  no  distinct  line  to  be  found  in  the  authorities 
dividing  the  class  of  case  in  which  the  court,  feeling  that  it  has  no 
power  to  decree  specific  performance,  nevertheless  grants  an  in- 
junction to  restrain  the  breach  of  one  or  more  of  the  stipulations  in 
the  contract,  from  the  class  of  case  in  which  it  declines  to  interfere  (o). 

525.  Thus  on  the  one  hand  a  contract  to  give  a  party  the  first 
refusal  of  property  is  deemed  to  involve  a  negative  contract  not  to  part 
with  the  property  to  any  other  person  without  giving  that  first 
refusal  ( 2^),  and  a  covenant  by  a  man  to  take  the  whole  of  the  electric- 
energy  required  for  his  premises  from  the  plaintiff  implies  a  negative 
covenant  not  to  take  electric  energy  from  anyone  else  (q). 

So  a  lessor  who  has  covenanted  with  his  lessee  for  quiet 
enjoyment  will  be  restrained  from  acting  in  such  a  manner  as  to 
deprive  his  lessee  of  the  benefit  of  the  covenant  (?•) .  A  covenant  by 
an  underlessor  to  observe  the  lessee's  covenants  in  the  head  lease- 
will  not  be  affected  by  such  underlessor  subsequently  surrendering 
his  lease  and  taking  a  new  one  not  containing  the  old  restrictions, 
and  in  such  a  case  the  underlessee  will  be  entitled  to  an  injunction  tO' 
restrain  his  lessor  from  acting  in  contravention  of  such  covenants  (s) , 

Again,  lessees,  who  have  covenanted  to  yield  up  at  the  end  of  the- 
term  all  fixtures,  will  be  restrained  from  removing  trade  fixtures  {t) ; 
and  an  injunction  may  also  be  granted  to  restrain  a  lessee  from 
pulling  down  buildings  on  the  demised  premises  and  carrying: 
away  the  materials  just  before  the  end  of  the  term,  notwithstand- 
ing a  covenant  by  him  to  repair  and  surrender  the  same  in  good 

(0)  FothergiUy.  Baivland  (1813),  Ij.B.  17  Eq.  132,  141;  Keith,  Frowse  &  Co. 
V.  National  Telei^lione  Co.,  [1894]  2  Ch.  147,  153. 

[p)  Manchester  Ship  Canal  Co.  v.  Manchester  Racecourse  Co.,  [1901]  2  Ch. 
37,  51,  0.  A. ;  compare  Ryan  v.  Thomas  (1911),  55  Sol.  Jo.  364. 

[q)  Metropolitan  Electric  Supply  Co.,  Ltd.  v.  Cinder,  [1901]  2  Ch.  799 ;  an(i 
see  Keith,  Froiuse  &  Co.  v.  National  Telephone  Co.,  supra  (where  the  defendants^ 
who  had  agreed  to  erect  and  maintain  a  telephone  wire,  were  restrained  from 
interfering  with  the  wire  after  it  had  been  erected). 

(r)  Tipping  v.  Eckersley  (1855),  2  K.  &  J.  264  ;  and  see  Fattisson  v.  Qilfm^d 

(1874)  ,  L.  E.  18  Eq.  259  ;  Brotvne  v.  Floiver,  [1911]  1  Ch.  219.  But  a  landowner 
who  has  demised  the  right  of  shooting  for  a  term  of  years  over  his  land  will 
not  be  thereby  prevented  from  cutting  timber  as  he  thinks  fit  in  the  ordinary 
management  of  his  land,  although  injurious  to  the  shooting  {Oearns  v.  Baker 

(1875)  ,  10  Ch.  App.  355).  An  injunction  was  granted  in  Tehh  v.  Cave,  [1900]  1 
Ch.  642,  although  neither  the  title  to  the  land  nor  the  possession  was  affecte(J 
by  the  act  complained  of,  but  the  correctness  of  this  decision  has  been  doubted ; 
see  Davis  v.  Toivn  Frojperties  Investment  Corporation,  Ltd.,  [1903]  1  Ch.  797,  C.  A. 
Generally,  as  to  what  acts  will  amount  to  a  breach  of  a  covenant  for  quiet 
enjoyment,  see  title  Landlord  and  Tenant. 

(s)  Fiygott  v.  Stratton  (1859),  1  De  G.  F.  &  J.  33,  C.  A.  As  to  preventing 
breach  of  a  covenant  by  a  party  who  at  the  date  of  the  covenant  had  no  power  tO' 
perforai  it,  but  who  subsequently  becomes  able  to  do  so,  see  Newmarch  v. 
Brandling  (1818),  3  Swan.  99. 

{t)  Bidder  \.  Trinidad  Fetroleum  Co.  (1868),  17  W.  E.  153;  and  see  Sunder- 
land V.  Newton  (1830),  3  Sim.  450.  See  also  Lamhoiirn  v.  McLellan,  [1903]  2 
Ch.  268,  C.  A.  (where  the  general  words  of  the  covenant  were  held  not  to  include 
trade  fixtures). 


Part  TV. — Purposes  for  which  Injunction  may  be  Granted. 


245 


•condition  [a).  So,  also,  although  the  court  cannot  specifically  enforce 
a  covenant  to  repair,  it  will  in  a  proper  case  restrain  a  defendant  from 
injuring  or  removing  property  (b) ;  and,  similarly,  it  will  prevent  the 
lessee  of  an  inn,  who  has  covenanted  to  keep  it  open  as  an  inn, 
from  doing  acts  which  would  put  it  out  of  his  power  or  the  power 
■of  another  to  carry  on  the  business  (c).  Again,  a  tenant  of  a  farm, 
who  has  covenanted  to  manage  and  cultivate  his  farm  in  a  husband- 
manlike manner,  may  be  restrained  from  committing  voluntary  waste 
or  acting  contrary  to  the  custom  of  the  country  (cZ)  ;  but,  if  what  is 
asked  for  is  in  reality  judgment  for  specific  performance  of  the 
covenants  in  a  farming  lease,  the  court  will  decline  to  interfere  (e). 

So,  also,  a  corporation,  which  grants  the  exclusive  right  for  a 
limited  period  to  persons  to  sell  certain  goods  on  its  premises,  will 
toe  restrained  from  evicting  such  persons (/),  or  from  permitting 
(the  sale  by  other  persons  of  like  goods  (g). 

526.  On  the  other  hand,  the  court  will  often  decline  to  import  a 
negative  into  contracts  of  this  kind  and  to  interfere  by  way  of 

(a)  London  Corporation  v.  Hedger  (1810),  18  Yes.  355;  but  see  contra,  Re 
Mcintosh  and,  Pontypridd  Improvements  Co.,  Ltd.  (1891),  61  L.  J.  (q.  b.)  164 
(where,  however,  the  question  arose  long  before  the  end  of  the  lease). 

(&)  Bathurst  {Earl)  v.  Burden  (1786),  2  Bro.  C.  C.  61 ;  Lane  v.  Newdigate 
<1804),  10  Ves.  192;  Neivton  v.  Nock  (1880),  43  L.  T.  197  ;  and  see  Bernard  v. 
Meara  (1861),  12  I.  Ch.  R.  389. 

(c)  Hooper  v.  Broderick  (1840),  9  L.  J.  (cii.)  321,  better  reported  on  this  point, 
Hooper  v.  Brodrkk  (1840),  11  Sim.  47. 

{d)  See  title  Agkiculture,  Vol.  I.,  p.  251 ;  and  in  addition  to  the  cases  there 
■cited,  see  Kimpton  v.  Eve  (1813),  2  Ves.  &  B.  349  ;  Lyhhe  v.  Hart,  [1883]  W.  N. 
■61,  127  (to  restrain  the  removal  of  hay,  straw,  dung  or  manure  produced  on  the 
farm) ;  Rogers  v.  Price  (1849),  13  Jur.  820  (turning  goats  into  a  wood).  In 

Onslow  V.  (1809),  16  Ves.  173,  the  breach  was  in  respect  of  the  implied 

covenant  on  the  part  of  a  tenant  from  year  to  year  to  treat  the  farm  in  a 
husbandmanlike  manner. 

(e)  Phipps  V.  Jackson  (1887),  56  L.  J.  (CH.)  550. 

(/)  Holmes  v.  Eastern  Counties  Rail.  Co.  (1857),  3  K.  &  J.  675. 

{g)  Altman  v.  Royal  Aquarium  Society  (1876),  3  Ch.  D.  228;  and  for  further 
instances  where  the  court  has  interposed  to  restrain  acts  in  violation  of  or 
inconsistent  with  subsisting  contracts,  in  the  absence  of  any  negative 
•covenant,  see  Newmarch  v.  Brandling  (1818),  3  Swan.  99  ;  Phillips  v. 
Treeby  (1862),  8  Jur.  (n.  s.)  999  (to  restrain  the  obstruction  of  rights  of  way) ; 
Foster  v.  Birmingham,  Wolverhampton  and  Dudley  Rail.  Co.  and  Bii^ningham 
and  Oxford  Junction  Rail.  Co.  (1854),  2  W.  E.  378  (to  restrain  the  con- 
struction of  a  road  at  a  lower  level  than  that  provided  for  by  the  agree- 
ment);  Frogley  v.  Lovelace  [Earl)  (1859),  John.  333  (to  restrain  a  landlord 
from  interfering  with  his  tenant  in  the  exercise  of  the  exclusive  right  of 
sporting  and  killing  game)  ;  Edinburgh  and  Glasgow  Rail.  Co.  v.  Camphell 
(1863),  4  Macq.  570,  H.  L.;  Slee  v.  Bradford  Corporation  {1863),  4  Giff.  262  (where 
there  was  no  absolute  agreement,  but  only  an  understanding  by  which  the 
plaintiff  had  been  misled);  Hood  v.  North  Eastern  Rail.  Co.  (1870),  5  Ch.  App. 
525  (from  stopping  less  than  a  certain  number  of  trains  at  a  station) ;  Wolvei'^ 
liampton  and  Walsall  Rail.  Co.  v.  London  and  North-Western  Rail.  Co.  (1873), 
L.  E.  16  Eq.  433  (in  effect  to  compel  the  defendants  to  use  their  line  as  agreed) ; 
Nuneaton  Local  Board  v.  General  Seivage  Co.  (1875),  L.  E.  20  Eq.  127  (from 
jpermitting  sewage  to  remain  in  sewers,  so  as  to  be  a  nuisance  or  damage  to  the 
plaintiffs);  Ashworth  v.  Hebden  Bridge  Local  Board  (1877),  47  L.  J.  (ch.)  195 
(to  restrain  enforcing  an  order  for  payment  of  rates  in  breach  of  an  agreement 
not  to  do  so  for  three  months) ;  Jones  {James)  &  Sons,  Ltd.  v.  Tankerrille  {Earl)y 
[1909]  2  Ch.  440  (to  restrain  the  defendant  from  preventing  the  due  execu- 
tion of  a  contract  for  the  purchase  ^of  timber  to  be  cut  and  removed  by  the 
purchaser). 
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injunction  to  restrain  the  breach  thereof.  For  example,  it  will  not 
do  so  where  specific  performance  of  the  affirmative  contract  is 
impossible  (/i),  or  in  the  case  of  a  contract  for  personal  service  (i),. 
or  in  the  case  of  some  contracts  for  the  sale  and  delivery  of  chattels 
which  are  not  specifically  enforceable  (j),  or  where  the  contract 
would  require  the  constant  supervision  of  the  court,  which  it  has- 
always  declined  to  give  (k),  or  if  the  terms  sought  to  be  enforced 
are  too  vague,  uncertain,  and  indefinite  to  enable  the  court  to  carry 
them  out  (I),  or  are  subsidiary  to  the  whole  contract  and  the  con- 
tract as  a  whole  is  incapable  of  specific  performance  (m).  Nor  will 
the  court  interfere  by  way  of  injunction  when  the  contract,  though 
negative  in  form,  is  affirmative  in  substance  (n). 

527.  Nor  will  a  negative  covenant  be  implied  and  the  breach 
thereof  restrained,  where  the  contract  on  the  plaintiff's  part  being 
of  such  a  nature  as  to  be  incapable  of  specific  performance,  is 

[h)  Lumley  v.  Ravenscourt,  [1895]  1  Q.  B.  683,  C.  A. ;  and  see  Capes  v» 
Hutton  (1826),  2  Russ.  357  (agreement  by  infant  to  grant  a  loan). 

{i)  Clarice  v.  Price  (1819),  2  Wils.  (CH.)  157  ;  Baldivin  v.  Society  for  Diffusing' 
Useful  Knoiuledge  (1838),  9  Sim.  393  ;  Pickering  v.  Ely  {Bishop)  (1843),  2 
Y.  &  C.  Ch.  Cas.  249  ;  Stocker  v.  BrocMehank  (1851),  3  Mac.  &  Gr.  250;  Johnson 
V.  Shreivsiury  and  Birmingham  Bail.  Co.  (1853),  3  De  Gr.  M.  &  G.  914,  C.  A. ;. 
Brett  V.  East  India  and  London  Shipping  Co.,  Ltd.  (1864),  2  Hem.  &  M.  404  ;  Mair 
V.  Himalaya  Tea  Co.  (1865),  L.  E.  1  Eq.  411 ;  MilUcan  v.  Sulivan  (1888),  4  T.  L.  E. 
203,  C.  A. ;  Whitwood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  416,  0.  A.  (disapprov- 
ing Montague  v.  Flockton  (1873),  L.  E.  16  Eq.  189,  where  Maltns,  V.-C,  restrained 
an  actor  from  performing  at  a  rival  theatre  although  there  was  no  stipulation 
in  terms  that  he  would  not  do  so) ;  Cochrane  v.  Exchange  Telegrapth  Co.  (1896), 
65  L.  J.  (cH.)  334  (where  the  contract  related  to  a  chattel  coupled  with  personal 
service) ;  see  also  Thornton  v.  ICendall  (1863),  11  W.  E.  352,  C.  A.,  and  Firth  v. 
Ridley  (1864),  33  Beav.  516 ;  such  a  covenant,  though  not  absolutely  and  clearly 
negative  in  terms,  is,  however,  as  good  as  a  negative  covenant  if  it  is  sufficiently 
clear  and  definite  to  enable  the  court  to  see  exactly  what  is  not  to  be  done 
[Mutual  Reserve  Fund  Life  Association  v.  New  York  Life  Assurance  Co.  (1897)^ 
75  L.  T.  528,  at  p.  529 ;  and  see  p.  243,  ante).  Webster  v.  Dillon  (1857),  3  Jur.  (n.  s.) 
432  (where  an  actor  was  restrained  from  acting  elsewhere  than  at  the  plaintiff's 
theatre,  although  there  was  no  express  stipulation  that  he  should  not  act  else- 
where), must  be  regarded  as  overruled ;  see  Whitiuood  Chemical  Co.  v.  Hardman,. 
supra,  at  p.  437,  where  Webster  v.  Dillon,  supra,  is  referred  to  and  passed  over 
on  the  ground  that  it  was  not  argued  and  that  the  defendant  did  not  appear ; 
compare,  however.  Crisp  v.  Holden  (1910),  54  Sol.  Jo.  784  (where  the  court 
granted  an  interim  injunction  to  restrain  the  managers  of  a  school  from  dis- 
missing the  headmaster  until  his  employment  should  have  been  lawfully 
tenninated).    See  also  title  Education,  Yol.  XII.,  pp.  125,  126. 

[j)  Fothergill  Y.Rowland  (1873),  L.  E.  17  Eq.  132;  see  Baldivin  v.  Society 
for  Diffusing  Usef  ul  Knoiuledge,  supra ;  but  as  to  the  case  of  a  ship  engaged 
under  a  charterparty,  see  p.  247,  post. 

(k)  Ryan  v.  Mutual  Tontine  Westminster  Chambers  Association,  [1893]  1  Ch. 
116,  0.  A.  ;  and  see  Musgrave  v.  Horner  (1874),  31  L.  T.  632  (where  the  court 
refused  to  grant  a  mandatory  injunction  to  compel  a  tenant  to  perform  a 
covenant  on  his  part  to  keep  the  land  in  cultivation). 

{I)  Paris  Chocolate  Co.  v.  Crystal  Palace  Co.  (1855),  3  Sm.  &  G-.  119,  124;  De 
Mattos  V.  Gibson  (1859),  4  De  G.  &  J.  276,  296;  Loiuy.  Innes  (1864),  4  De  G. 
J.  &  Sm.  286,  290 ;  Bernard  v.  Meara  (1861),  12  I.  Ch.  E.  389.  The  jurisdiction 
of  the  court  is  in  an  eminent  degree  discretionary,  and  ought  to  be  guided  and 
measured  by  what  substantial  justice  requires  between  the  parties  [Low  v.  InneSy 
supra). 

(m)  Paris  Chocolate  Co.  v.  Crystal  Palace  Co.,  supjra  ;  Hamilton  v.  DunsfordI 
(1857),  6  I.  Ch.  E.  412,  416. 

(w)  Davis  v.  Foreman,  [1894]  3  Ch.  654 ;  Kirchner  &  Co.  v.  Gruban,  [1909] 
1  Ch.  413. 
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wholly  executory  (o),  and  in  such  a  case  a  submission  by  the 
plaintiff  specifically  to  perform  his  part  is  not  sufficient 

528.  A  vessel  engaged  under  a  charterparty  is  regarded  as  a  chattel 
of  peculiar  value  to  the  charterer ;  and,  if  a  charterparty  is  ho7id  fide 
entered  into  between  the  owner  of  the  vessel  and  the  charterer, 
the  latter  is  entitled  to  an  injunction  to  restrain  the  former  from 
employing  the  vessel  in  a  manner  inconsistent  with  the  charter- 
party  (q). 

Sub-Sect.  5. — Effect  of  Plaintiff's  Condtid. 

529.  The  court  takes  into  consideration  the  conduct  of  the 
party  seeking  the  injunction.  Belief  will  be  refused  if  the  plaintiff 
does  not  come  to  the  court  with  clean  hands  (r).  So,  also,  where 
one  party  to  a  contract  containing  mutual  covenants  fails  to  perform 
his  part,  the  other  party  will  not  be  restrained  from  committing  a 
breach  of  a  negative  covenant  on  his  part  (s). 

The  fact  that  the  plaintiff  has  committed  trifling  breaches  of 
covenant  {a),  or  a  trifling  breach  of  another  covenant  which  has 
caused  no  injury  to  anyone  (6),  or  a  breach  of  a  covenant  which  is 
altogether  of  minor  importance  (c),  will  not,  however,  preclude  him 
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(o)  PetoY.  Brighton,  TJchfielcl  and  Tunhridge  Wells  Rail.  Co.  (1863),  1  Hem.  «&  M. 
468. 

Ih'd. 

(q)  DeMattos  v.  Gihson  (1859),  4  De  Gr.  &  J.  276,  299,  discussed  in  Whitwood 
Chemical  Go.  v.  Hardman,  [1891]  2  Ch.  416,  429,  C.  A. ;  and  see  Heme  Bay  Steam 
Boat  Co.  V.  Hutton,  [1903]  2  K.  B.  683,  692,  C.  A. ;  Sevin  v.  Deslandes  (1860),  30 
L.  J.  (CH.)  457  ;  Messageries  Imperiales  v.  Baines  (1863),  11  W.  E.  322  (where  thie 
injunction  was  against  purchasers  of  a  ship  with  notice  of  the  charterparty,  to 
restrain  them  from  interfering  with  the  performance  thereof)  ;  Heriot  v. 
Nicholas  (1864),  12  W.  B.  844.  According  to  Sevin  v.  Deslandes,  supra,  the 
owner  is  entitled  to  an  injunction  restraining  the  charterer  from  doing  anything 
inconsistent  with  the  charterparty.    See  also  title  Shipping  and  Navigation. 

(r)  Stiff  \.  Cassell  (1856),  2  Jur.  (n.  S.)  348;  Maythorne  v.  Palmer  (1864),  11 
Jur.  (n.  s.)  230 ;  and  see  pp.  219  et  seq.,  ante.  As  to  this  principle  generally, 
see  title  Equity,  Yol.  XIII.,  p.  70. 

(s)  Be  Mattos  v.  Gihson,  supra  ;  Fechter  v.  Montgomery  (1863),  33  Beav. 
22  ;  Telegraph  Despatch  and  Intelligence  Co.  v.  McLean  (1873),  8  Ch.  App. 
658  ;  and  see  Holmes  v.  Eastern  Counties  Rail.  Co.  (1857),  3  K.  &  J.  675,  683; 
Munro  v.  Wivenhoe  and  Brightlingsea  Rail.  Co.  (1865),  4  De  Gr.  J.  &  Sm.  723 
733,  0.  A. ;  Grimston  v.  Cuningham,  [1894]  1  Q.  B.  125,  per  Wills,  J.,  at 
p.  130;  General  Billposting  Co.,  Ltd.  v.  Atkinson,  [1909]  A.  C.  118;  Measures 
Brothers,  Ltd.  v.  Measures,  [1910]  2  Ch.  248,  C.  A.  In  Fechter  v.  Montgomery, 
supra,  and  Telegraph  Despatch  and  Intelligence  Go.  v.  McLean,  supra,  the 
negative  covenants  on  the  part  of  the  defendant  were  implied ;  but  see  as  to  the 
former  of  these  cases,  Whitwood  Chemical  Co.  v.  Hardman,  supra.  Where, 
however,  under  an  agreement  containing  mutual  grants  the  plaintiffs  have 
been  put  into  possession  of  what  was  granted  to  them  and  have  enjoyed  it 
for  several  years,  while  the  defendants  have  taken  no  steps  to  require  the 
performance  of  the  stipulation  for  their  benefit,  but  have  allowed  the  time  to 
expire  within  which  it  should  have  been  performed,  an  injunction  will  be 
granted  at  the  suit  of  the  plaintiffs  to  restrain  the  defendants  from  disturbing 
their  enjoyment  {Great  Northern  Rail.  Co.  v.  Lancashire  and  Yorkshire  Rail.  Co. 
(1853),  1  Sm.  &  G-.  81). 

(a)  Besant  v.  Wood  (1879),  12  Ch.  D.  605. 

(b)  Western  v.  MacDermott  (1866),  2  Ch.  App.  72,  75  ;  Richards  v.  Revift 
(1877),  7  Ch.  D.  224 ;  and  see  Jackson  v.  Winnifrith  (1882),  47  L.  T.  243. 

(c)  cutty  V.  Bray  (1883),  48  L.  T.  860. 
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Injunction. 


Sect.  4.  froin  obtaining  an  injunction  (d)  ;  and,  even  if  he  has  been  guilty 
Protection  of  of  misconduct  in  not  strictly  and  honourably  performing  his  part 
Contractual  of  the  agreement,  an  injunction  may  be  granted,  where  it  is  quite 

Bights.  impossible  in  the  circumstances  of  the  case  to  estimate  the  damage 
to  which  he  would  be  exposed  if  it  was  not  granted  (e). 

EfEect  of  530.  The  plaintiff  may  also  lose  his  right  to  an  injunction  by 

anddeiay!^^  acquiescence  or  delay  (/),  especially  where  a  mandatory  injunction 
is  sought  (g).  Mere  delay  (h)  by  a  plaintiff  in  taking  steps  to 
prevent  the  continuance  of  a  breach  of  a  restrictive  covenant  will 
not,  however,  amount  to  such  acquiescence  as  to  disentitle  him  to 
relief  (i) ;  but  if  he  delays  instituting  his  suit,  notwithstanding  the 
fact  that  the  defendant  is,  to  his  knowledge  (k),  expending  money 
in  the  erection  or  alteration  of  buildings  (Z),  or  if  he  acquiesces  in 
the  proceedings  of  the  defendant  (m),  he  will  lose  his  right  to  an 
injunction.  So  a  lessor  or  vendor,  who  permits  some  tenants  or 
purchasers  to  commit  breaches  of  restrictive  covenants  entered  into 
for  the  benefit  of  all,  will  not  be  entitled  to  an  injunction  to  restrain 
the  other  tenants  or  purchasers  from  infringing  such  covenants  (n). 
Nor  will  relief  be  granted  where  there  has  been  for  a  considerable 
time  a  violation  of  the  agreement  in  respect  of  which  relief  is  sought 


(d)  See  Besant  v.  Wood  (1879),  12  Ch.  D.  605,  per  Jessel,  M.E.,  at  pp.  627,  628. 

(e)  Hohnes  v.  Eastern  Counties  Rail.  Go.  (1857),  3  K.  &  J.  675. 

(/)  Scarishrick  v.  Tunbridge  (1854),  3Eq.  Eep.  240  ;  Pollard  y.  Clayton  (1855), 
1  K.  &  J.  462  ;  Ho^e  v.  Gloucester  Corporation  and  the  Charity  Trustees  (1855),  1 
Jur.  (n.  s.)  320;  Maythorne  v.  Palmer  (1864),  11  Jur.  (n.  s.)  230;  and  see 
p.  210,  ante. 

(g)  See  p.  216,  ante. 

(h)  Different  considerations  apply  in  the  case  of  laches  where  an  ordinary  right 
is  interfered  with,  as  in  the  case  of  nuisance,  and  the  case  where  the  plaintiff's 
right  is  founded  on  contract  {Plaice  v.  Bala  and  Festiniog  Bail.  Go.  (1884),  50  L.  T. 
787). 

(^)  Northumberland  {Duke)  v.  Bowman  (1887),  56  L.  T.  773. 

[k)  But  where  the  person  entitled  to  insist  upon  the  contract  is  unaware  that 
expenditure  is  taking  place  on  an  erroneous  construction  of  the  contract,  delay 
is  immaterial  {Price  v.  Bala  and  Festiniog  Rail.  Co.,  supra,  at  p.  790). 

{I)  Roper  V.  Williams  (1822),  Turn.  &E.  18,  23  ;  Johnstone  v.  Hall  (1856),  2  K.  & 
J.  414,  425  ;  Eastiuood  v.  Lever  (1863),  4  De  G.  J.  &  Sm.  114,  126,  C.  A. 

(m)  Sayers  v.  Gollyer  (1884),  28  Ch.  D.  103,  C.  A.  ;  and  see  Osborne  v.  Bradley, 
[1903]  2  Ch.  446,  per  Farwell,  J.,  at  p.  451 ;  but  the  fact  that  the  plaintiff  may 
have  passively  acquiesced  in  one  breach  of  a  covenant  will  not  disentitle  him 
to  an  injunction  to  restrain  another  breach  {Lloyd  v.  London,  Chatham  and 
Dover  Rail.  Go.  (1865),  34  L.  J.  (cH.)  401,  C.  A.,  per  Turner,  L.J.,  at  p.  405). 

{n)  Roper  v.  Williams  (1822),  Turn.  &  E.  18,  per  Lord  Eldon,  L.C.  at  p.  22  ; 
Peek  V.  Mattheius  (1867),  L.  E.  3  Eq.  515  ;  and  it  makes  no  difference  if 
such  covenant  is  not  only  a  covenant  by  each  purchaser  with  the  vendor,  but 
also  by  each  purchaser  with  all  the  others  {Peek  v.  Mattheius,  supra) ;  and 
see  generally  as  to  a  vendor's  right  to  enforce  restrictive  covenants  and 
as  to  the  right  of  purchasers  of  an  estate  sold  in  lots  or  under  a  building 
scheme  to  enforce,  inter  se,  the  observance  of  the  restrictive  covenants  subject 
to  which  the  property  is  sold,  and  the  circumstances  under  which  the  right  to 
relief  in  such  cases  may  be  lost  through  delay  and  acquiescence,  titles  Equity, 
Vol.  XIII.,  p.  102  ;  Landlord  and  Tenant  ;  Eeal  Property  and  Chattels 
Eeal.  In  cases  of  this  kind,  however,  an  injunction  will  not  be  refused  where 
the  breaches  which  have  been  permitted  or  acquiesced  in  are  small  or  of  minor 
importance  {Western  v.  MacDermott  (1866),  2  Ch.  App.  72;  Richards  v.  Revitf 
(1877),  7  Ch.  D.  224  ;  Osborne  v.  Bradley,  [1903]  2  Ch.  446,  457  ;  and  see 
Knight  v.  ^immonds,  [1896]  2  Ch.  294,  C.  A.). 
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hj  both  the  plaintiff  and  the  defendant  (o) ;  and  a  man  may  by     Sect.  4. 
acquiescence  lose  not  only  his  right  to  an  injunction,  but  even  his  Protection  of 
right  to  recover  nominal  damages  {p).  Contractual 

Rights. 

Sub-Sect.  6. — Injunction  in  Aid  of  Sx>ecific  Performance, 

531.  Pending  a  suit  for  specific  performance,  the  court  will  grant  in  aid  of 
an  injunction  to  restrain  the  vendor  from  dealing  with  the  property  performance 
if  there  is  a  clear  undisputed  contract  {q)  ;  but,  if  the  contract  is 

open  to  doubt,  the  question  becomes  one  of  comparative  con- 
venience, and  an  injunction  will  be  granted  or  refused  according  to 
the  side  to  which  the  balance  of  convenience  inclines  (r).  Where, 
on  an  agreement  for  the  sale  of  a  house  at  a  fixed  price  and  the 
fixtures  and  furniture  at  a  valuation  to  be  made  by  a  named 
person,  permission  to  enter  the  premises  for  the  purpose  of  making 
the  valuation  is  refused  by  the  vendor,  a  mandatory  injunction 
may  be  granted  to  compel  him  to  allow  the  entry  to  enable  the 
valuation  to  proceed  (s).  So,  also,  a  mandatory  injunction  in  aid  of 
specific  performance  may  be  had  in  a  case  where  it  is  necessary  for 
the  preservation  of  the  property  sold,  and  what  is  necessary  to  be 
•done  can  be  done  by  the  defendant  at  little  inconvenience  and 
small  expense  (a).  A  purchaser  will  not,  however,  be  restrained 
at  the  suit  of  the  vendor  from  purchasing  an  estate  on  the  ground 
that  he  will  be  thereby  rendered  unable  to  perform  his  contract 
with  the  vendor  {h). 

Sect.  5. — Injunction  against  Partners. 

532.  The  court  will  restrain  a  partner  from  violating  the  terms  Jurisdiction, 
of  his  partnership  contract,  or  acting  inconsistently   with  his 

duties  as  a  partner,  both  during  the  partnership,  and  whether  or 

not  dissolution  is  also  sought,  and  also  after  dissolution  (c).  In 

the  case,  however,  of  a  partnership  determinable  at  will,  the  Partnership 

«ourt  will  not  usually  interfere  unless  dissolution  is  also  prayed ; 


,  (o)  Sheard  v.  WeU  (1854),  2  W.  E.  343. 
Ip)  Kelseij  v.  Dodd  (1881),  52  L.  J.  (CH.)  34. 

{q)  Hadley  v.  London  Bank  of  Scotland,  Ltd.  (1865),  3  De  G.  J.  &  Sm.  63,  C.  A. ; 
:and  see  Spiller  v.  Spiller  (1819),  3  Swan.  556  ;  Hart  y.  Herwig  (1873),  8  Ch.  App. 
■860.  In  Allgood  v.  Merryhent  and  Darlington  Rail.  Go.  (1886),  33  Ch.  D.  571, 
the  plaintiff,  an  unpaid  vendor  to  a  railway  company,  had  obtained  an  order 
against  the  company,  in  an  action  to  enforce  his  lien,  that  the  defendants  should 
•on  or  before  a  named  day  pay  the  purchase-money,  with  a  declaration  that  he 
was  entitled  to  a  lien  and  might  on  default  of  payment  apply  to  enforce  it,  but 
the  order  contained  no  order  of  sale.  On  default  of  payment,  there  being 
•evidence  that  the  land  was  unsaleable,  an  injunction  was  granted  to  restrain 
the  railway  company  from  running  trains  over  the  railway  or  from  continuing 
in  possession  of  the  land. 

(r)  Hadley  v.  London  Bank  of  Scotland,  Ltd.,  supra  (where,  however,  the 
injunction  was  refused) ;  and  see  Preston  v.  Luck  (1884),  27  Ch.  D.  497,  C.  A. 
{where  it  was  granted). 

(s)  Smith  V.  Peters  (1875),  L.  E.  20  Eq.  511. 

(a)  Strelley  v.  Pearson  (1880),  15  Ch.  D.  113  ;  and  see  E.  S.  C,  Ord.  52,  r.  3. 
(6)  Syers  v.  Brighton  Brewery  Co.,  Ltd.,  Wright  v.  Same  (1864),  11  L.  T.  560. 
•See,  further,  title  Specific  Performance. 
(c)  See  title  Partnership. 
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Injunction. 


Misconduct 
which  will 
induce  the 
court  to 
interfere. 

A  partner 
seeking  relief 
must  do 
equity. 


Sect.  5.     for  the  defendant  might  immediately  put  an  end  to  the  part- 
Injunction   nership  {d),  though  if  the  act  complained  of  is  one  which  tends- 
against     towards  the  destruction  of  the  partnership  property,  an  injunc- 
Partners.    t^Q^  ^rjn      granted,  notwithstanding  the  fact  that  dissolution  is 
not  prayed  (e). 

533.  To  induce  the  court  to  interfere  by  injunction  between 
partners  a  serious  case  of  misconduct  must  be  made  out  (/).  Mere- 
squabbles  and  improprieties  arising  from  incompatibility  of  temper 
are  insufficient  {g) . 

534.  A  partner  who  complains  that  his  co-partners  do  not  do- 
their  duty  towards  him  must  be  ready  at  all  times  and  offer  to  do 
his  duty  towards  them  Qi).  Thus  an  application  for  an  injunction 
to  restrain  the  defendant  from  receiving  or  dealing  with  partnership 
property,  founded  on  charges  of  misconduct,  will  be  refused  if  th& 
plaintiff  has  himself  acted  improperly  (i). 

Acquiescence.      The  acquiescence  of  one  partner  in  acts  similar  to  that  complained 
of  may  also  disentitle  him  to  relief  against  his  co-partners  Qi). 

535.  The  principles  upon  which  the  court  acts  in  granting  an 
injunction  and  appointing  a  receiver  of  the  partnership  property  are- 
distinct  (Z).  The  appointment  of  a  receiver  does,  in  fact,  operate 
as  an  injunction  {m),  because  the  court  will  not  allow  its  officer  to  be 
interfered  with  and  can  grant  an  injunction  to  restrain  such 
interference  (o) ;  but  the  appointment  of  a  receiver  operates  to 
exclude  all  the  partners  from  the  management  of  the  partnership 
affairs,  whereas  an  injunction  may  be  directed  to  some  or  one  only 
of  the  partners,  and  therefore  it  does  not  follow  that,  because  a 
receiver  would  be  refused,  an  injunction,  restraining  one  or  more 
of  the  partners  from  doing  what  is  complained  of,  would  also  be 
refused  (^).  Sometimes  an  injunction  as  well  as  a  receiver  will  be 
granted  for  the  purpose  of  marking  the  court's  sense  of  the  conduct- 
of  the  parties  who  have  misconducted  themselves  {q). 


Appointment 
of  receiver. 


(cZ)  Peacock  v.  Peacoch  (1809),  16  Ves.  49 ;  Miles  v.  Thomas  (1839),  9  Sim. 
606,  609. 

(e)  Miles  v.  Thomas,  supra  (where,  however,  the  injunction  was  refused,  there 
being  no  danger  of  the  subject-matter  in  dispute  being  lost). 

(/)  See  Waters  v.  Taylor  (1808),  15  Yes.  10  ;  and  title  Partneeship. 

Ig)  See  Goodman  v.  Whitcomb  (1820),  1  Jac.  &  W.  589 ;  Marshall  v.  Colmarv 
(1820),  2  Jac.  &  W.  266;  Smith  y.  Jeyes  (1841),  4  Beav.  503;  Anderson  v. 
Anderson  (1857),  25  Beav.  190. 

(h)  Const  V.  Harris  (1824),  Turn.  &  E.  496, ^er  Lord  Eldon,  L.C.,  at  p.  524; 
and  see  Smith  v.  Fromont  (1818),  2  Swan.  330. 

(^■)  Littlewood  v.  Caldwell  (1822),  11  Price,  97  (where  the  plaintiff  had 
improperly  taken  away  the  partnership  books). 

{k)  Qlassington  v.  Thivaites  (1823),  1  Sim.  &  St.  124,  131 ;  and  see  Powell  v. 
Allarton  (1835),  4  L.  J.  (CH.)  91. 

(?)  See  Hall  v.  Hall  (1850),  3  Mac.  &  G.  79,  85 ;  and  generally,  see  titl& 
Eeceivers. 

(m)  Evans  v.  Coventry  (1854),  5  De  G.  M.  &  G.  911,  916,  C.  A. 
{n)  Helmore  v.  Smith  (2)  (1886),  35  Ch.  D.  449,  0.  A. 
(o)  Dixon  V.  Dixon,  [1904]  1  Ch.  161. 
(/>)  Hall  V.  Hall,  supra. 

{<2)  Evans  v.  Coventry  (1854),  3  Drew.  75,  per  Kindersley,  V.-C,  at  p.  82. 
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Sect.  G. 

Injunction 

against 
Mortgagors 

and 
Mortgagees. 

Jurisdiction 
to  restrain 
sale  bj 
mortgagee. 

Mortgagee 
of  ship. 


Sect.  6. — Injunction  against  Mortgagors  and  Mortgagees  (?'). 

536.  Where  sufficient  grounds  for  relief  are  shown,  the  court  can 
interfere  to  restrain  an  improper  exercise  by  a  mortgagee  of  his 
power  of  sale  (s) ;  but  the  court  will  not  interfere  with  a  mortgagee 
in  the  exercise  bond  fide  of  his  power  of  sale,  for  the  purpose  of 
realising  his  debt  and  without  collusion  with  the  purchaser,  even 
though  the  sale  may  be  very  disadvantageous,  unless  the  price  is 
so  low  as  to  be  evidence  of  fraud  (^). 

An  injunction  may  be  granted  at  the  suit  of  the  charterers  from  a 
mortgagor  of  a  ship  to  restrain  the  registered  mortgagees  (who  are 
out  of  possession)  from  dealing  with  the  ship  in  any  manner  which 
may  interfere  with  the  execution  of  the  charterparty,  provided  that  it 
is  not  shown  that  the  charterparty  is  in  any  way  prejudicial  to  the 
sufficiency  of  the  mortgagees'  security  (a),  but,  if  the  charterparty 
impairs  their  security,  the  mortgagees  are  not  bound  by  it  {h). 

A  mortgagee  can  restrain  a  mortgagor  in  possession  from  com- 
mitting such  waste  as  would  render  the  security  insufficient  (c). 

When  a  manor  with  an  advowson  appendant  is  mortgaged  (d), 
an  injunction  may  be  granted  at  the  suit  of  the  mortgagor  to 
restrain  the  mortgagee  from  presenting  before  foreclosure  {e). 

537.  A  mortgagor  in  receipt  of  the  rents  and  profits  has  a  injury  to 
sufficient  interest  to  enable  him  to  maintain  an  action  for  an  mortgaged 
injunction  to  restrain  an  injury  done  to  the  mortgaged  property  ^ 
without  joining  the  mortgagee  (/). 

538.  A  mortgagor  may  be  restrained  by  injunction  from  injunctions 
preventing  the  mortgagee  from  taking  possession  of  the  premises  (g),  agamst^ 
or  interfering  with  a  receiver  appointed  by  him  (li). 


Waste. 


Mortgage  of 
advowson. 


(r)  As  to  grantors  and  grantees  of  bills  of  sale,  see  title  Bills  of  Sale, 
Vol.  III.,  pp.  65  et  seq. 

(s)  Whitiuorth  v.  Bhodes  (1850),  20  L.  J.  (CH.)  105 ;  and  see  CocJcell  v.  Bacon  (1852), 
16  Beav.  158.    As  to  mortgagee's  power  of  sale  generally,  see  title  Mortgage. 

(t)  Warner  v.  Jacob  (1882),  20  Ch.  D.  220 ;  and  see  generally,  as  to  the  position 
and  duties  of  a  mortgagee  exercising  his  power  of  sale  and  as  to  the  circum- 
stances under  which  and  the  principles  upon  which  the  court  acts  in  restraining 
sales  by  mortgagees,  title  Mortgage. 

(«)  ColUns  V.  Lamport  (1864),  4  De  G.  J.  &  Sm.  500  ;  The  Fanclion  (1880), 
5  P.  D.  173  ;  The  Heather  Bell,  [1901]  P.  272,  C.  A.  ;  see  Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  34,  re-enacting  the  Merchant  Shipping  Act,  1854 
(17  &  18  Yict.  c.  104),  s.  70;  and  title  Shipping  and  Navigation. 

(&)  Laiv  Guarantee  and  Trust  Society  v.  Bussian  BanJc  for  Foreign  Trade, 
[1905]  1  K.  B.  815,  0.  A. ;  and  see  The  Heather  Bell,  supra;  The  Manor,  [1907] 
P.  339,  C.  A. 

(c)  King  v.  Smith  (1843),  2  Hare,  239 ;  Harper  v.  Aplin  (1886),  54  L.  T.  383. 

(d)  ^  When  a  manor  with  an  advowson  appendant  is  mortgaged,  the  right  to  pre- 
sent is  in  the  mortgagor  until  he  is  foreclosed  [Amhurst  v.  Daiuling  (1700),  2 
Yern.  401 ;  Gardiner  v.  Griffith  (1727),  2  P.  Wms.  404) ;  but  if  an  advowson 
only  is  mortgaged  the  contrary  appears  to  be  the  case  {Gardiner  v.  Griffith, 
supra).   See  also  title  Ecclesiastical  Law,  Yol.  XI.,  pp.  574,  595. 

(e)  Amhurst  v.  Bawling,  supra. 

(/)  Fairclough  v.  Marshall  (1878),  4  Ex.  D.  37,  C.  A. ;  and  this  apart  from 
the  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (5),  which  is  an  enabling,  not 
a  disabling  section  {Fairclough  v.  Marshall,  supra,  per  Brett,  L.J.,  at  p.  47). 

{g)  Truman  &  Co.  v.  Bedgrave  (1881),  18  Ch.  D.  547. 

[h)  Bayly  v.  ^yent  (1884),  51  L.  T.  764;  ^S'oolston  v.  Boss,  [1900]  1  Ch.  788. 
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Sect.  6. 
Injunction 

against 
Mortgagors 

and 
Mortgagees. 

Collateral 
term. 

Equitable 
mortgagee. 


When  granted 
to  restrain 
getting  in  or 
disposing  of 
deceased's 
estate. 


Undue 
influence. 


A  collateral  term,  entered  into  by  the  mortgagor  with  the  mort- 
gagee at  the  time  of,  and  as  one  of  the  conditions  of,  the  advance, 
which  does  not  amount  to  a  clog  or  fetter  upon  the  equity  of 
redemption  (i),  may,  in  a  proper  case,  be  enforced  by  means  of  an 
injunction  (A;). 

539.  An  equitable  mortgagee  (I)  by  deposit  of  title  deeds  (m),  a 
holder  of  a  lien  (n),  or  a  mortgagee  by  assignment  of  an  equitable 
chose  in  action  (o),  may  respectively,  if  a  proper  case  is  made  out, 
obtain  an  injunction  for  the  purpose  of  preserving  his  securities  (p). 

Sect.  7. — Injunction  against  Executors  and  Administrators, 

540.  If  there  is  danger  of  the  property  of  the  deceased  being 
lost  owing  to  the  insolvency  (a)  or  bankruptcy  (h)  of  an  executor  or 
administrator,  or  to  the  fact  that  he  is  about  to  leave  the  country  (c), 
the  court  will  grant  an  injunction  restraining  him  from  collecting 
and  getting  in  the  deceased's  estate  or  from  selling  or  disposing 
thereof  and  receiving  the  proceeds  of  sale  (d).  The  mere  fact  that 
an  executor  is  poor  will  not  justify  the  court  in  interfering  (e),  but 
an  injunction  will  be  granted  if  he  is  a  person  of  bad  character, 
drunken  habits,  and  great  poverty  (/). 

An  executor  claiming  under  a  will  and  also  by  gift  from  the 
testator  in  his  lifetime  will,  when  the  will  and  the  gift  are 
impeached,  be  restrained  on  motion  from  selling,  if  a  case  of  undue 
influence  is  made  out  (g). 

{i)  As  to  clogs  or  fetters  on  the  equity  of  redemption,  and  generally  as  to 
collateral  terms  and  conditions  of  this  kind,  see  titles  Equity,  Vol.  XIII., 
pp.  91,  92  ;  Mortgages. 

{k)  Biggs  v.  Hoddinott,  Hoddinott  v.  Biggs,  [1898]  2  Ch.  307,  C.  A. 

[l)  Holroyd  v.  Marshall  (1862),  10  H.  L.  Gas.  191,  210,  212. 

(m)  Whitbread  v.  Jordan  (1835),  1  Y.  &  0.  (ex.)  303  ;  Meux  v.  Smith,  Seagery. 
Smith  (1843),  7  Jur.  821. 

(n)  Middleton  v.  Magnay  (1864),  2  Hem.  &  M.  233  ;  and  see  Gurnell  v.  Gardner 
(1863),  4  Giff.  626  ;  and  as  to  a  solicitor's  lien  on  the  papers  of  his  client, 
see  Stedman  v.  Wehh  (1839),  4  My.  &  Cr.  346;  Watson  v.  Lyon  (1855),  7  De  Gr. 
M.  &  G.  288,  0.  A.    As  to  lien  in  general,  see  title  LiEX. 

(o)  See  Levinger  v.  Cromhie  (1872),  21  W.  E.  37.  But  the  assignor  is  a 
necessary  party  {ibid.). 

(p)  London  and  County  Banking  Co.  v.  Leiuis  (1882),  21  Ch.  D.  490,  C.  A. 

(a)  Utterson  v.  3Iair  (1793),  2  Ves.  95,  98  ;  Scott  v.  Becher  (1817),  4  Price, 
346;  Mansfield  v.  Shaw  (1818),  3  Madd.  100;  but  see  title  Executors  and 
Administrators,  Vol.  XIV.,  p.  140. 

[b)  Gladdon  v.  Stoneman  (1808),  1  Madd.  142,  n. ;  Boiven  v.  Phillips,  [1897] 
1  Ch.  173. 

(c-)  Coltbourne  v.  Coleboitrne  (1876),  1  Ch.  D.  690 ;  and  see  Scott  v.  Becher,  supra. 

(d)  See  also  Harrison  v.  Cockerell  (1817),  3  Mer.  1.  An  executor  de  son  tort 
may  be  restrained  from  parting  with  assets  in  a  proper  case  {Be  Lovett,  Ambler 
Y.  Lindsay  {1816), '3  Ch.  D.  198;  Brand  y.  Mitson  (otherwise  Brand)  {1816),  24 
W.  K.  524).  The  court  will  not  restrain  the  agent  in  England  of  the 
administrator  of  a  deceased  trader  in  a  foreign  country  from  sending  over  the 
intestate's  money  and  effects  to  that  country,  when  the  intestate's  estate  is 
the  subject  of  a  suit  there  {Wallace  y.  Campbell  (1840),  4  Y.  &  C.  (ex.)  167). 
See  also,  generally,  title  Executors  and  Administrators,  Vol.  XIV., 
p.  140. 

(e)  Hathornthwaite  y.  Mussel  (1741),  2  Atk.  126;  Lloward  y.  Po/xem  (1815), 
1  Madd.  142  (cases  of  receivers). 

(/)  Everett  v.  Frythergch  (1841),  12  Sim.  363,  365,  367. 
((/)  Edmunds  v.  Bird  (1813),  1  Ves.  &  B.  542. 
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Sect.  7. 

Injunction 

against 
Executors 

and 
Adminis- 
trators. 

Contingent 
liabilities. 

Before 
probate. 


Who  may 
sue. 


To  induce  the  court  to  grant  an  injunction  restraining  an  executor 
or  administrator  from  parting  with  assets,  without  making  provision 
for  a  future  contingent  liability,  a  case  of  past  or  probable  mis- 
application of  the  assets  must  be  made  out  (h) ;  but  where  the 
liability  is  certain,  though  payable  in  futuro,  it  must  be  provided 
for  (0. 

An  executor  may  be  restrained  at  the  suit  of  a  co-executor 
from  intermeddling  in  an  estate  and  dealing  with  the  property 
before  probate  (k).  An  injunction  cannot  be  granted  against 
executors  in  respect  of  acts,  not  being  continuing  acts  within  the 
Civil  Procedure  Act,  1833  (/),  committed  by  their  testator  (m). 

Sect.  8. — Injunction  against  Trustees. 

541.  The  court  will  restrain  a  trustee  (n)  from  using  the  powers.  Jurisdiction, 
which  the  trust  may  confer  upon  him  at  law,  otherwise  than  for 
the  legitimate  purposes  of  the  trust  (o).  The  jurisdiction  of  the 
court  in  this  respect  is  founded,  not  upon  the  irremediable  con- 
sequences which  would  result  from  the  act  complained  of,  but  upon 
the  breach  of  trust  itself  (p). 

One  of  several  cestuis  que  trustent  may  sue  and  obtain  an  injunction 
to  restrain  a  breach  of  trust  (q).  The  smallness  of  his  interest,  and 
the  fact  that  he  is  an  infant,  and  that  the  suit  may  have  been  insti- 
tuted with  other  motives,  are  not  reasons  for  depriving  him  of  his 
remedy  (r).  A  trustee  can  and  ought  to  apply  for  an  injunction  to 
restrain  a  breach  of  trust  by  a  co-trustee  (s). 

(Ji)  Bead  v.  Blunt  (1832),  5  Sim.  567  ;  and  see  Norman  v.  Johnson  (1860), 
29  Beav.  77;  Burrell  v.  Delevante  (1862),  30  Beav.  550;  King  v.  Malcott  (1852), 
9  Hare,  692 ;  Re  King,  Mellor  v.  8outli  Australian  Land  Mortgage  and  Agency 
Co.,  [1907]  1  Ch.  72. 

(^■)  King  v.  Malcott,  sujjra,  at  p.  694 ;  Atkinson  v.  Gi-ei/  (1853),  1  Sm.  &  Gr. 
577 ;  Robinson's  Executor's  Case  (1856),  6  De  G.  M.  &  G.  572,  C.  A.,  ^per 
Knight  Bkuce,  L.  J.,  at  p.  578 ;  and  as  to  the  circumstances  in  which  executors  or 
administrators  may  be  required  to  set  aside  sums  to  meet  contingent  debts  and 
liabilities,  and  generally  as  to  their  powers  and  duties  in  this  respect,  see  title 
Executors  and  Administrators,  Yol.  XIY.,  p.  255. 

[li)  In  the  Goods  of  Moore  (1888),  13  P.  D.  36.  Unless  litigation  is  pending  in 
another  division,  the  application  may  be  made  in  the  Chancery  Division  {Re 
Green,  Green  v.  Knight,  [1895]  W.  N.  69  ;  Salter  v.  Salter,  [1896]  P.  291,  C.  A.  ; 
explaining  Re  Parker,  Bearing  \.  Brooks  (1885),  54  L.  J.  (CH.)  694) ;  and  see  title 
Executors  and  Administrators,  Yol.  XIY.,  pp.  201,  202.  In  In  the  Goods  of 
Cassidy,  Cassidy  v.  Foley,  [1904]  2  I.  E.  427,  an  injunction  was  granted  ex  parte, 
at  the  suit  of  the  sole  next  of  kin  of  a  deceased  tenant  to  restrain  the  landlord 
from  interfering  with  the  tenant's  assets  pending  administration. 

(Z)  3  &  4  Will.  4,  c.  42,  s.  2. 

(m)  Kirk  v.  Todd  (1882),  21  Ch.  D.  484,  487;  and  see  title  Executors  and 
Administrators,  Yol.  XIY.,  pp.  312,  314. 

{n)  See  also  titles  Eeceivers  ;  Trusts  and  Trustees. 

(o)  Balls  V.  Strutt  (1841),  1  Hare,  146  ;  M'Faddenw.  Je7ikyns  {18^2),  1  Ph.  153. 

Ip)  A.-G.  v.  Liverpool  Corporation  (1835),  1  My.  &  Cr.  171,  210  ;  A.-G.  v. 
Aspinall  (1837),  2  My.  &  Cr.  613  ;  A.-G.  v.  Be  Winton,  [1906]  2  Ch.  106,  116  ; 
and  see  Anon.  (1821),  Madd.  &  G.  10.  Fechel  v.  Foiuler  (1758),  2  Anst.  549  (where 
an  injunction  was  refused  on  the  ground  that  irreparable  injury  was  not  shown 
and  that  the  trustees  would  be  answerable  to  the  plaintiffs  for  damage  sustained) 
is  not  consistent  with  the  later  authorities. 

{q)  Bance  v.  Goldingham{l8T6),  8  Ch.  App.  902  ;  E.  S.  C,  Ord.  16,  rr.  36,  37. 

(r)  Bance  v.  Goldingham,  supra. 

(s)  Re  Chertsey  Market,  Fx  parte  Walthew  (1819),  6  Price,  261,  279, 
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Sect.  8. 
Injunction 

against 
Trustees. 

To  restrain 
sale. 

Contempt. 


Trustees  for 

religious 

purposes. 


In  an  action  to  restrain  a  sale  (t)  which  is  being  conducted  in 
such  a  manner  as  to  constitute  a  breach  of  trust,  an  injunction  may- 
be granted  restraining  both  the  trustees  and  the  purchaser  from 
completing  (a).  So,  also,  in  a  proper  case  trustees  may  be  restrained 
from  selling  trust  property,  if  it  can  be  shown  that  a  sale  would  be 
detrimental  to  the  interest  of  the  cestuis  que  trustent(b). 

If  an  injunction  is  granted  against  trustees,  and  new  trustees  are 
appointed  for  the  purpose  of  avoiding  the  order  and,  with  know- 
ledge of  the  order,  do  what  is  forbidden  by  it,  they  may  be  committed 
for  contempt  (c). 

542.  Trustees  in  whom  the  right  of  presenting  a  minister  of  a 
parish  is  vested  by  deed,  in  trust  for  the  parishioners,  may  be 
restrained  from  presenting  to  the  bishop  a  minister  who  has  been 
improperly  elected  (cZj.  So  also,  where  a  pastor  has  been  impro- 
perly dismissed,  the  governing  body  of  a  church  or  chapel  may,  in 
a  proper  case,  be  restrained  from  interfering  with  or  hindering  him 
in  the  due  exercise  of  his  office  (e). 

An  injunction  may  also  be  granted  at  the  suit  of  the  majority  of 
the  trustees  of  a  chapel  restraining  a  person  improperly  claiming 
to  be  the  pastor  of  the  chapel,  and  also  the  minority  of  the  trustees, 
from  disturbing  the  majority  in  the  management  of  the  chapel  (/). 


Where 

injunction 

granted. 


Sect.  9. — Prevention  of  Disclosure  of  Confidential  Information, 

543.  An  injunction  will  be  granted  to  restrain  a  person  in  a 
confidential  position  from  disclosing  information  with  which  he 
became  acquainted  through  that  relation  {g).    Thus  a  man  may 


[t)  As  to  a  trustee's  power  to  sell  subject  to  depreciatory  conditions,  see  the 
Trustee  Act,  1893  (56  &  57  Yict.  c.  53),  s.  14.  Trustees  for  sale  will  not  be 
restrained  from  completing  on  the  ground  that  they  cannot  show  a  good  title 
{Rolerts  v.  Bozon  (1825),  3  L.  J.  (o.  s.)  (CH.)  113). 

(a)  Dance  v.  Ooldingliam  (1873),  8  Ch.  App.  902 ;  but  not  where  they  are 
selling  at  the  request  and  by  the  direction  of  the  tenant  for  life,  on  merely 
speculative  evidence,  adduced  by  the  remaindermen  objecting  to  an  immediate 
sale,  of  an  expected  future  increase  in  the  value  of  the  property  {Thomas  v. 
Williams  (1883),  24  Ch.  D.  558). 

(6)  Wiles  V.  Gresham  (1853),  1  W.  E.  514 ;  and  see  Marshall  v.  Sladden  (1849), 
7  Hare  428. 

(c)  Avory  v.  Andrews  (1882),  30  W.  E.  564. 

(d)  Carter  v.  Cropleij  (1857),  8  De  G.  M.  &  G.  680,  C.  A.  ;  an  injunction  will 
also  be  granted  to  restrain  a  curate  who  has  been  improperly  elected  from  per- 
forming divine  service  and  officiating  as  curate  {A.-G.  v.  Foiuis  {Earl)  (1853), 
Kay,  186)  ;  and  see  p.  226,  ante,  and  titles  Charities,  Vol.  IV.,  p.  252; 
Ecclesiastical  Law,  Vol.  XI.,  pp.  564,  580. 

(e)  Dauyars  v.  Bivaz  (1860),  28  Beav.  233 ;  and  see  Dean  v.  Bennett  (1870), 
L.  E.  9  Eq.  625  ;  title  Ecclesiastical  Law,  Vol.  XL.  p.  816. 

( / )  Perry  Y.  Shipway  (1859),  4  De  Gr.  &  J.  353,  0.  A. ;  and  see  generally,  as  to  the 
jurisdiction  of  the  court  to  restrain  the  election  of  an  improper  person  as 
minister  or  to  restrain  a  minister  who  has  been  dismissed  or  improperly  elected 
from  acting,  titles  Chaeities,  Vol.  IV.,  p.  254 ;  Ecclesiastical  Law,  Vol. 
XL,  p.  815. 

{g)  Evitty.  Price  (1827),  1  Sim.  483;  Morison  v.  Moat  (1851),  9  Hare,  241, 
255;  Gartside  v.  Outram  (1856),  3  Jur.  (n.  s.)  39,  40;  but  not  if  the  communi- 
cation relates  to  fraudulent  transactions  {Gartside  v.  Outram,  supra).  As  to 
restraining  the  delivery  of  letters,  see  pp.  269,  270,  post. 
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he  restrained  from  making  an  improper  use  of  (h),  or  from  disclosing  Sect.  9. 

or  communicating  (i),  information  obtained  by  him  in  the  course  of  Prevention 

his  employment  (Jc).                                                           ^  Disclo- 

In  restraining  an  employee  from  making  use  of  or  communicating  sure  of 

confidential  information  which  he  has  gained  in  the  course  of  his  j^rmSn 

employment,  the  court  rests  its  jurisdiction  upon  the  ground  of   

implied  contract  and  breach  of  trust  or  confidence  (I) .  jurisdiction. 

544.  Not  only  persons  who  have  acquired  the  information  direct,  Third  parties, 
but  others  to  whom  they  have  communicated  it,  will  be  restrained 

in  a  proper  case  from  making  use  of  the  information  so  acquired  (m). 

A  motion  to  restrain  the  disclosure  of  confidential  communications  Hearing 

will  be  heard  in  private,  where  a  public  hearing  would  defeat  the  Private, 
object  of  an  action  brought  by  the  plaintiff  (n). 

Sect.  10. — Protection  of  Copyright  and  Literary  Property  (o). 

545.  An  injunction  may  be  granted  in  a  proper  case  to  restrain  Jurisdiction, 
the  infringement  of  copyright  (^).    Where  the  Copyright  Acts  (o) 

(A)  Yovatt  V.  Winyard  (1820),  1  Jac.  &  W.  394  ;  Morison  v.  Moat  (1851)  9 
Hare,  241;  Rohh  v.  Green,  [1895]  2  Q.  B.  315,  0.  A.;  Lamb  v.  Evans,  [1893] 
1  Ch.  218,  0.  A. ;  compare  Stuart  and  Simpson  v.  Halstead  (1911),  131  L.  T.  Jo. 
148,  149.  See  also  title  Copyright  and  Literaky  Property,  Vol.  VIII., 
pp.  190, 193.  As  to  restraining  the  publication  of  photographs  without  the  plain- 
tiff's consent  by  interim  injunction,  see  Corelli  v.  Wall  (1906),  22  T.  L.  R.  532. 

{i)  Tippingy.  Clarke  (1847),  8  L.  T.  (o.  s.)  554;  Lewis  v.  Smith{1849),  1  Mac.  &  G-. 
417;  Morison  v.  Moat  supra;  Williams  v.  Prince  of  Wales  Life  etc.  Co.  (1857), 
23  Beav.  338  ;  Merryweather  v.  Moore,  [1892]  2  Oh.  518.  Where  a  merchant  gets 
information  of  the  affairs  of  his  agent  not  connected  with  his  own  transactions, 
and  threatens  by  letter  to  disclose  the  information,  the  court  will  not  interfere 
upon  the  mere  production  of  the  letter.  Further  evidence  of  fraud  in  pro- 
curing, and  intention  to  act  upon  the  information,  must  be  produced  {Tipping  y, 
Clarke,  supra). 

{k)  See  also  titles  Master  and  Servant  ;  Solicitors. 

\l)  Tipping  v.  Clarke,  supra;  Morison  v.  Moat,  supra;  Tuck  &  Sons  v.  Priester 
(1887),  19  Q.  B.  D.  629,  0.  A.  ;  Pollard  v.  Photographic  Co.  (1888),  40  Ch.  D. 

Merryweather  Y.  Moore,  supra ;  Lamb  v.  Evans,  [1893]  1  Ch.  218,  C.  A.; 
Bobb  V.  Oreen,  supra;  and  see  Kirchner  &  Co.  v.  Oruban,  [1909]  1  Ch.  413, 
422,  where  Eve,  J.,  stated  that  the  real  principle  upon  which  the  court  acted 
was  that  of  implied  contract.  Different  grounds  have,  however,  been  assigned 
for  the  exercise  of  the  jurisdiction.  In  some  cases  it  has  been  referred  to 
property,  in  others  to  contract,  and  in  others  again  it  has  been  treated  as 
founded  upon  breach  of  trust  or  confidence ;  but  upon  whatever  grounds  the 
jurisdiction  is  founded  there  is  no  doubt  as  to  its  exercise  {Morison  v.  Moat, 
supra,  per  Turner,  V.-C,  at  p.  255 ;  Pobb  v.  Green,  supra,  per  Kay,  L.J.,  at 
p.  319 ;  and  see  Albert  {Prince)  y.  Strange  (1849),  1  Mac.  &  G.  25,  44).  In  Yovatt 
V.  Winyard,  supra,  the  jurisdiction  was  based  on  breach  of  trust  and  con- 
fidence; and  see  Beer  v.  Ward  (1821),  Jac.  77  (where  the  injunction  was 
refused) ;  and  Philip  v.  Pennell,  [1907]  2  Ch.  577,  587.  In  Lewis  v.  Smith,  supra, 
and  Williams  v.  Prince  of  Wales  Life  etc.  Co.,  supra,  the  grounds  are  not  stated. 

(m)  Leiois  v.  Smith,  supra  ;  Morison  v.  Moat,  supra  ;  Russell  v.  Jackson  {l^bV), 
9  Hare,  387,  390;  Exchange  Telegraph  Co.  v.  Gregory  &  Co.,  [1896]  1  Q.  B. 
147,  C.  A. ;  and  see  Tipping  v.  Clarke  (1843),  2  Hare,  383,  393;  Albert  {Prince) 
V.  Strange,  supra,  at  p.  45 ;  Exchange  Telegraph  Co.,  Ltd.  v.  Central  News,  Ltd., 
[1897]  2  Ch.  48;  Summers  {William)  &  Co.,  Ltd.  v.  Boyce  and  Kinmond  &  Co, 
(1907),  97  L.  T.  505. 

{n)  Mellor  v.  Thompson  (1885),  31  Ch.  D.  55,  C.  A. 

(o)  See  title  Copyright  and  Literary  Property,  Vol.  VIII.,  pp.  135  et  seq. 
{p)  See  ibid.,  p.  165  ;  and  as  to  restraining  improper  reproduction  of  drawings 
and  photographs,  ibid.,  pp.  190  et  seq.;  and  Carlton  Illustrators  y.  Coleman  &  Co., 
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Protection 
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When  injunc- 
tion will  be 
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When  amount 
taken  small 
in  quantity. 


Sale  of  work 
not  allowed 
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Scope  of 
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create  a  new  offence  and  enact  a  particular  penalty,  the  jurisdiction 
of  the  court  by  way  of  injunction  is  not  thereby  excluded 

546.  The  court  is  less  disposed  to  grant  an  interlocutory  injunction 
when  the  work  in  question  is  of  a  transitory  nature  [a). 

Where  the  conduct  of  the  party  applying  for  the  injunction  has 
led  to  the  state  of  things  which  occasions  the  application,  an  inter- 
locutory injunction  will  frequently  be  refused  (5);  and  not  only 
the  plaintiff's  conduct  with  the  party  with  whom  he  is  at  contest, 
but  his  conduct  with  others,  may  influence  the  court  in  the  exercise 
of  its  discretion  (c).  Nor  will  an  injunction  be  granted  at  the  suit 
of  the  publisher  of  a  book  containing  pirated  (<:?),  immoral,  blas- 
phemous, or  seditious  matter  (e). 

If  the  pirated  matter  forms  but  a  very  inconsiderable  part  of 
the  plaintiff's  work,  the  question  whether  or  not  there  was  an 
animus  furandi  will  be  a  material  consideration  for  the  court  in 
exercising  its  discretion  as  to  granting  an  injunction  (/). 

547.  Where  an  injunction  is  granted  the  defendant  will  not  be 
allowed  to  sell  copies  already  printed,  he  keeping  an  account, 
unless  the  plaintiff  consents  (^).  Nor  where  the  injunction  is 
against  a  work  which  is  proposed  to  be  published  in  successive 
numbers,  on  the  ground  of  piracy  in  the  published  numbers,  will  it 
be  modified,  so  as  to  permit  the  publication  of  future  numbers,  while 
the  question  of  piracy  remains  undecided  (h). 

648.  When  it  has  once  been  ascertained  that  the  defendant  has 
in  any  way  violated  the  right  of  the  plaintiff,  the  nature  and  extent 

[1911]  1  K.  B.  771  ;  Bowden  Brothers  v.  Amalgamated  Pictorials,  Ltd,,  [1911]  1 
Ch.  386.  The  fact  that  the  plaintiff  appears  to  have  a  good  equitable  title  affords  a 
sufficient  ground  for  granting  an  interlocutory  injunction  {Oxford  and  Cdmhridge 
{Universities)  v.  Richardson  (1802),  6  Yes.  689,  706  ;  Matuman  v.  Tegg  (1826),  2 
Euss.  385  ;  Siueet  v.  Cater  (1841),  11  Sim.  572  ;  and  seep.  217,  ante).  In  Andrew 
V.  Raeburn  (1874),  31  L.  T.  73,  0.  A.,  an  interlocutory  injunction  was  granted, 
although  the  plaintiff  had  not  fully  proved  his  title  to  relief,  on  the  ground  that 
to  refuse  it  would  be  to  determine  the  whole  suit  on  an  interlocutory  application. 
A  mere  agent  for  sale  has  not  sufficient  interest  to  enable  him  to  obtain  an 
injunction  {Nicol  v.  StocMale  (1785),  3  Swan.  687). 

(q)  Cooper  v.  Whittingham  (1880),  15  Ch.  D.  501,  506 ;  see  Bussell  v.  Smith 
(1846),  15  Sim.  181 ;  Carlton  Illustrators  v.  Coleman  &  Co,,  [1911]  1  K.  B.  771. 

(a)  Matthewson  v.  StocMale  (1806),  12  Ves.  270,  275. 

(h)  Bundell  v.  Murray  (1821),  Jac.  311,  316. 

(c)  Bundell  v.  Murray,  supra;  Saunders  v.  Smith  (1838),  3  My.  &  Cr.  711,  730; 
and  see,  as  to  the  effect  of  delay  in  applying,  title  Copyeight  and  Liteeary 
Peoperty,  Vol.  VIII.,  p.  166. 

{d)  Gary  v.  Faden  (1799),  5  Ves.  23. 

(e)  See  title  Copyright  and  Literary  Property,  Vol.  VIII.,  p.  144. 

(/)  Moffat  and  Paige,  Ltd,  v.  Gill  &  Sons,  Ltd,  and  Marshall  (1901),  49  W.  E. 
438  (where  animus  furandi  was  not  established  and  the  injunction  was  refused) ; 
and  see  Jarrold  v.  Houlston  (1857),  3  K.  &  J.  708,  722  (where  animus  furandi 
was  established  and  the  injunction  granted);  Spiers  v.  Brown  (1858),  6  W.  E. 
352,  353  (where  the  injunction  was  refused).  Where  the  defendant  denies 
copying,  he  should  produce  his  original  manuscript  {Spiers  v.  Brown,  supra ; 
Hotten  v.  Arthur  (1863),  1  Hem.  &  M.  603,  609).  See  fui'ther,  for  the  reasons 
which  may  incline  the  court  to  refuse  an  injunction,  title  Copyright  and 
Literary  Property,  Vol.  VIIL,  pp.  146  et  seq.,  and  ibid.,  pp.  164 — 166. 

(g)  Sweet  v.  Maugham  (1840),  11  Sim.  51. 

(A)  Barfield  v.  Nicholson  (1824),  2  L.  J.  (o.  s.)  (oh.)  90. 
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of  the  injunction  will  depend  upon  the  circumstances  (i).  When 

the  court  can  ascertain  exactly  what  portions  of  the  work  are  Protection 

pirated,  the  injunction  will  be  limited  to  those  specific  portions  (Jc) ;  of  Copyright 

but  when  the  pirated  matter  is  considerable  in  extent,  an  injunction  and  Literary 

may  be  granted  to  restrain  the  publication  of  the  work  containing  I'operty. 

any  pirated  parts  generally,  without  waiting  till  all  the  parts  which 

have  been  pirated  can  be  distinctly  specified  (I).   Where  the  pirated 

part  of  the  work  cannot  be  separated  from  the  original  part  (m),  or 

is  so  very  considerable  and  mixed  up  with  the  smaller  part  of  the 

work  that,  when  taken  away,  there  is  nothing  left  to  publish  (72), 

the  injunction,  although  confined  to  the  pirated  parts  only,  is  in 

effect  an  injunction  against  the  whole  work(o). 

549.  In  the  absence  of  satisfactory  evidence  of  the  actual  con-  Before 
tents  of  a  work  which  has  not  yet  been  published,  an  injunction  will  Publication, 
not  be  granted  on  evidence  as  to  the  mode  of  preparation  which  the 
defendant  is  adopting  (a). 

550.  The  jurisdiction  of  the  court  to  restrain  the  publication  of  Protection  of 
unpublished  matter  (b)  does  not  depend  solely  upon  the  question  ^^^^^^f^u^j 
of  jDroperty,  but  upon  the  principle  of  preventing  breaches  of  trust,  writings.  ^ 
confidence  or  contract  (c).   The  application  for  an  injunction  should 

be  made  early,  before  the  expense  of  printing  has  been  incurred  {d). 
If  the  case  is  a  proper  one  for  an  injunction,  the  plaintiff  will  be 
entitled  to  his  remedy,  whether  or  not  he  intends  to  make  a  profit 
by  the  publication  (e). 


(i)  Lewis  v.  Fullarton  (1839),  2  Beav.  6,  10,  11. 

{k)  Jarrold  v.  Houlston  (1857),  3  K.  &  J.  708;  see  Lqiu  v.  Ward  (1868), 
L.  E.  6  Eq.  415  ;  Morris  v.  Ashhee  (1868),  L.  E.  7  Eq.  34 ;  and  for  form  of  injunc- 
tion, see  Smith  v.  Chatto  (1874),  23  W.  E.  290. 

[l]  Lewis  V.  Fullarton,  supra;  Kelly  v.  Morris  (1866),  L.  E.  1  Eq.  697;  see 
Morris  v.  Ashhee,  supra,  at  p.  41 ;  Hogg  v.  Scott  (1874),  L.  E.  18  Eq.  444,  458  ; 
but  compare  Maiuman  v.  Tegg  (1826),  2  Euss.  385,  398  (to  the  effect  that, 
before  an  injunction  is  granted  against  the  whole  work,  the  court  should 
first  ascertain  what  is  the  quantity  of  matter  pirated) ;  Jarrold  v.  Houlston, 
supra,  at  p.  722  (to  the  effect  that  no  labour  should  be  grudged  in  order  to 
ascertain  how  far  the  injunction  should  extend). 

(m)  Matuman  v.  Tegg,  supra,  at  p.  390. 

(n)  Lhid.,  at  p.  397. 

(0)  See  Leiuis  v.  Ftdlarton,  supra;  Kelly  v.  Morris,  supra;  Morris  v.  Ashhee, 
supra  ;  Hogg  v.  Scott,  supra. 

(a)  Morris  v.  Wright  (1870),  5  Ch.  App.  279. 

(h)  See  title  Copyright  and  Literary  Property,  Vol.  VIII.,  pp.  136 
et  seq.  As  to  restraining  publication  of  a  report  of  proceedings  which  a 
particular  person  has  been  authorised  to  publish,  see  Gurney  v.  Longman  (1807), 
13  Ves.  493. 

(c)  Queensherry  (Duke)  v.  Shehheare  (1758),  2  Eden,  329;  Albert  {Prince)  v. 
Strange  (1849),  1  Mac.  &  d.  25,  44,  48 ;  Turner  v.  Rohinson  (1860),  10  I.  Ch.  E. 
121,  510,  C.  A.;  Pollard  v.  Photographic  Co.  (1888),  40  Ch.  D.  345,  354;  see 
AhernethyY.  Hutchinson  (1825),  3  L.  J.  (o.  S.)  (CH.)  209  ;  Mayallv.  Highey  (1862), 

1  H.  &  C.  148 ;  Mansell  v.  Valley  Printing  Co.,  [1908]  1  Ch.  567 ;  applied  in 
Bowden  Brothers  v.  Amalgamated  Pictorials,  Ltd.,  [1911]  1  Ch.  386. 

{d)  Thompson  v.  Stanhope  (1774),  2  Amb.  737,  739  ;  Qee  v.  Pritchard  (1818), 

2  Swan.  402,  425. 

(e)  Southey  v.  Sheriuood  (1817),  2  Mer.  435,  per  Lord  Eldon,  L.C.,  at  p.  437. 
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Injunction. 


Sect.  11. 

Protection 
of  Patent 
Rights. 

General 
principle. 


Perpetual 
injunction. 


Suspending 
the  injunction 
pending  an 
appeal. 


Threats 
action. 


Sect.  11. — Protection  of  Patent  Rights. 

551.  In  an  action  to  restrain  the  infringement  of  a  patent  (  /), 
a  perpetual  injunction  (g)  will  be  granted  when  the  validity  of  the 
patent  and  the  fact  of  the  infringement  are  established  (/i),  if  there  is 
a  probability  of  the  infringement  being  repeated  (i) ;  but,  where  an 
interlocutory  injunction  is  sought,  if  any  doubt  exists  as  to  the 
validity  of  the  patent  or  the  fact  of  its  infringement,  the  question 
whether  or  not  the  injunction  will  be  granted  depends  upon  the 
degree  of  doubt  which  exists  and  the  balance  of  convenience  (k). 

An  injunction  cannot  be  granted  in  respect  of  a  patent  which 
has  expired  (I).  So  also  when  an  action  is  brought  immediately 
before  the  expiration  of  a  patent,  an  injunction  will,  as  a  general 
rule,  be  refused  (in). 

The  operation  of  the  injunction  may  be  stayed  pending  an 
appeal  (n) ;  but,  as  a  general  rule,  an  application  for  this  purpose 
will  be  refused  (o),  even  where  a  stay  would  be  for  the  benefit  of  the 
public  (p).  Where  the  injunction  is  stayed  the  defendant  is  usually 
required  to  keep  an  account  (g),  or  give  security  (r),  and  to  enter 
the  appeal  forthwith  (s). 

552.  If  a  person  claiming  to  be  the  patentee  of  an  invention,  by 
circular,  advertisements,  or  otherwise  threatens  any  other  person 

(/)  As  to  patents  generally,  see  title  Patents. 

\g)  Generally  as  to  the  principles  upon  which  the  court  acts  in  granting 
relief  by  way  of  injunction  in  patent  cases,  see  title  Patents. 
{h)  Bridson  v.  M' Alpine  (1845),  8  Eeav.  229. 

(*)  Proctor  V.  Bayley  (1889),  42  Ch.  D.  390,  C.  A. ;  see  Lyon  v.  Netvcastle-upon- 
Tyne  Corporation  (1894),  11  K,  P.  0.  218.  Where  a  patent  is  infringed  the 
patentee  has  a,  prima  facie  case  for  an  injunction,  for  it  is  to  be  presumed  that 
an  infringer  intends  to  go  on  infringing,  and  also,  where  there  has  not  been  any 
infringement  but  an  intention  to  infringe  is  shown,  an  injunction  will  be 
granted  {Proctor  v.  Bayley,  supra,  per  Cotton,  L.J.,  at  p.  398;  and  see  Dunlop 
Pneumatic  Tyre  Co.  v.  Neal,  [1899]  1  Ch.  807). 

(Zs)  Bridson  y.  M' Alpine,  supra;  ShilUto  v.  Larmuth  &  Co.  (1884),  2  E.  P.  C.  1  ; 
and  see  Challender  v.  Boyle  (1887),  4  E.  P.  C.  363,  372,  C.  A. ;  see  also  Bacon  v. 
Jones  (1839),  4  My.  &  Cr.  433  (where  the  principles  and  practice  of  the  court  in 
granting  injunctions  in  patent  cases  upon  interlocutory  motion  and  the  hearing 
are  discussed). 

(Z)  Saccharin  Corporation,  Ltd.  v.  Quincey,  [1900]  2  Ch.  246,  249. 

(m)  Betts  V.  Gallais  (1870),  L.  E.  10  Eq.  392  ;  see  Welshach  Incandescent 
Gas  Light  Co.,  Ltd.  v.  New  Incandescent  {Sunlight  Patent)  Gas  Lighting  Co.,  Ltd. 
(1900),  17  E.  P.  0.  237,  254;  but  compare  Crossleyy.  Beverley  (1829),  1  Euss.&M. 
166,  n.  (where  a  defendant,  who  had  a  large  stock  of  pirated  articles  ready  to  be 
thrown  on  the  market  as  soon  as  the  patent  expired,  was  restrained). 

{n)  Kaye  v.  Ghulh  &  Sons  (1886),  4  E.  P.  C.  23 ;  Bucketts,  Ltd.  v.  Whitehead 
(1895),  12  E.  P.  C.  187,  191. 

(o)  See  Otto  v.  Steel  (1886),  3  E.  P.  C.  109,  121,  C.  A. ;  Proctor  v.  Bennis 
(1887),  4  E.  P.  C.  333,  363,  C.  A. ;  and  see  National  Opalite  Glazed  Brick  and 
Tile  Syndicate,  Ltd.  v.  Ceralite  Syndicate,  Ltd.  (1896),  13  E.  P.  C.  649,  658. 

{p)  Lyon  V.  Goddard  {2)  (1893),  10  E.  P.  C.  348,  C.  A.  In  Hopkinson  v. 
^S^.  James  and  Pall  Mall  Electric  Light  Co.,  Ltd.  (1893),  10  E.  P.  C.  46,  the 
operation  of  the  injunction  was  stayed  by  agreement  on  the  groand  of  public 
convenience  ;  and  see  p.  211,  ante. 

{q)  Kaye  v.  Chuhh  &  Sons,  supra. 

(r)  National  Opalite  Glazed  Brick  and  Tile  Syndicate,  Ltd.  v.  Ceralite  Syndicate, 
Ltd.,  supra. 

{s)  See  also  Hopkinson  v.  St.  James  and  Pall  Mall  Electric  Light  Co.,  Ltd., 
supra  ;  Bucketts,  Ltd.  v.  Whitehead,  supra. 
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^vith  legal  proceedings  or  liability  in  respect  of  any  alleged  infringe- 
ment of  the  patent,  any  person  aggrieved  may  obtain  an  injunction 
against  the  continuance  of  such  threats,  and  may  recover  damages, 
if  the  alleged  infringement  is  not,  in  fact,  an  infringement,  unless 
the  person  making  such  threats  with  due  diligence  commences  and 
prosecutes  an  action  for  infringement  of  his  patent  (a). 

Sect.  12. — Protection  of  Trade  Marks, 

553.  The  jurisdiction  of  the  court  in  the  protection  given  to  Jurisdiction : 
trade  marks  {b)  rests  upon  property,  and  the  court  interferes  by  ^^H^^f^^^^ 
injunction,  because  that  is  the  only  mode  by  which  property  of  this  marks, 
kind  can  be  effectually  protected.    The  court  acts  upon  the  same 
principles  in  granting  relief  by  way  of  injunction  in  the  case 
of  the  infringement  of  the  right  to  a  trade  mark  as  in  the  case 
of  the  violation  of  any  other  right  of  property  (c). 

It  is  a  fundamental  rule  that  no  man  has  a  right  to  put  off  his  Passing  off. 
goods  for  sale  as  the  goods  of  a  rival  trader  (tZ),  and  he  cannot, 
therefore,  be  allowed  to  use  names,  marks,  letters  or  other  indicia  by 
which  he  may  induce  purchasers  to  believe  that  the  goods  which 
he  is  selling  are  the  manufacture  of  another  person  (e) ;  and,  if  he 
attempts  to  do  so  or  to  make  use  of  another  mark,  so  resembling 
such  trade  mark  that  persons,  purchasing  with  ordinary  caution,  are 
likely  to  be  misled,  the  court  will  restrain  him  from  so  doing  (/). 
An  injunction  may  also  be  granted  to  restrain  a  printer  from 
printing  and  selling  imitations  of  the  plaintiffs'  trade  labels  (g). 

There  is  no  action  for  threats  (h)  in  the  case  of  trade  marks  as  in  No  threats 
the  case  of  patents  (i).  action. 


(a)  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  s.  36,  re-enacting  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Yict.  c.  57),  s.  32 ;  and 
!see  Household  and  Rasher  v.  Fairhurn  and  Hall  (1885),  2  E.  P.  C.  140  ;  Driffield 
and  East  Biding  Pure  Linseed  Cake  Co.  v.  Waterloo  Mills  Cake  and  Warehousing 
Co.  (1886),  31  Oh.  D.  638  ;  and.  title  Patents.  As  to  what  constitutes  a  breach 
•of  an  injunction  restraining  threats  of  legal  proceedings  or  liability,  see 
Ellam  V.  Marfijn  &  Co.  (1898),  68  L.  J.  (cH.)  123,  0.  A. 

(&)  As  to  what  constitutes  a  trade  mark  and  as  to  the  necessity  of  registering 
trade  marks  and  the  law  relating  to  them  generally,  see  title  Trade  Marks, 
'Trade  Names,  and  Designs. 

(c)  Leather  Cloth  Co.,  Ltd.  v.  American  Leather  Cloth  Co.,  Ltd.  (1863),  4 
De  G.  J.  &  Sm.  137,  142  ;  (1865),  11  H.  L.  Cas.  523. 

{d)  Leather  Cloth  Co.,  Ltd.  v.  American  Leather  Cloth  Co.,  Ltd.  (1865),  11 
-  H.  L.  Cas.  523,  per  Lord  Kingsdown,  at  p.  538. 

(e)  Ferry  v.  Truefitt  (1842),  6  Beav.  66,  per  Lord  Langdale,  M.E.,  at  p.  72  ; 
Ash  {Claudius),  Son  &  Co.,  Ltd.  v.  Inuicta  Manufacturing  Co.,  Ltd.  (1911),  55  Sol. 
Jo.  348  ;  but  compare  Edge  {W.)  &  Sons,  Ltd.  v.  Niccolls  {W.)  &  Sons,  Ltd.,  [1911] 
1  Ch.  5,  C.  A.  (where  the  "  get-up  "  of  an  article  was  copied) ;  Outram  {Gt-oirje) 
.(fc  Co.,  Ltd.  V.  London  Evening  Newspapers  Co.,  Ltd.  (1911),  27  T.  L.  E.  231. 

(/)  Gout  V.  Aleploglu  (1833),  6  Beav.  69,  n. ;  Knott  v.  Morgan  (1836),  2  Keen, 
:21 3 ;  Glenny  v.  Smith  (1865),  2  Drew.  &  Sm.  476 ;  Seixo  v.  Fr(yvezende{lS66),  1  Ch. 
App.  192 ;  Somerville  v.  Schembri  (1887),  12  App.  Cas.  453,  P.  C. ;  Birmingham 
Vinegar  Brewery  Go.  v.  Fowell,  [1897]  A.  C.  710;  Outram  {George)  &  Co.  Ltd., 
London  Evening  Newspapers  Co.,  Ltd.,  supra. 

{g)  Farina  v.  Sil/verlock  (1855),  1  K.  &  J.  509. 

(A)  See  supra. 

(i)  Colley  V.  Hart  (1888),  6  E.  P.  0.  17. 
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Prevention 
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Jurisdiction. 


Sect.  13. — Prevention  of  Libellous  Statements  (j). 

554.  The  court  has  jurisdiction  to  restrain  the  publication  of  a 
libel  (/c),  or  the  making  of  slanderous  statements  (Z)  calculated  to- 
injure  a  man  in  his  trade  or  business  (m),  even  though  no  damage 
has  actually  accrued,  if  it  is  imminent  and  the  natural  and  direct 
result  likely  to  follow  00?  as  well  as  to  restrain  the  publication  of  a 
mere  personal  libel  (o).  In  a  proper  case  the  publication  of  a  libel 
may  be  restrained  on  an  interlocutory  application  (j)) ;  but  this, 
jurisdiction  will  only  be  exercised  in  the  clearest  cases ;  where  any 
jury  would  say  that  the  matter  complained  of  was  libellous, 
and,  if  the  jury  did  not  so  find,  the  court  would  set  aside  the- 
verdict  as  unreasonable  (q).    So,  too,  the  court  will  refuse  an 


{  J)  As  to  what  statements  are  actionable,  and  generally  on  the  subject  of  libel 
and  slander,  see  title  Libel  and  Slander.  As  to  libellous  statements  at 
elections,  see  title  Elections,  Vol.  XII.,  pp.  298,  540.  For  threats  actions  in. 
the  case  of  patents,  see  p.  258,  ante,  and  title  Patents.  Prior  to  the  passing  of 
the  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (8),  the  court  had  na 
jurisdiction  to  restrain  the  publication  of  a  libel  as  such  even  if  it  was  in- 
jurious to  property  [Frudential  Assurance  Co.  v.  Knott  (1875),  10  Ch.  App.  142). 

(A)  Saxhy  v.  Easterhrook  (1878),  3  C.  P.  D.  339;  Thorleifs  Cattle  Food  Go.  v. 
Massam  (1880),  14  Ch.  D.  763,  C.  A. ;  Thomas  v.  TO/mms  (1880),  14  Ch.  D.  864  ;. 
Quartz  Hill  Consolidated  Gold  Mining  Co.  v.  Beall  (1882),  20  Ch.  D.  501,  C.  A. 
Hayiuard  <k  Co.  v.  Hayiuard  dh  Sons  (1886),  34  Ch.  D.  198  ;  Bonnard  v.  Ferryman,. 
[1891]  2  Ch.  269,  C.  A. ;  Collard  v.  Marshall,  [1892]  1  Ch.  571  ;  Lee  v.  Oihhings, 
(1892),  67  L.  T.  263  ;  Monson  v.  Tussauds,  Ltd.,  Monson  v.  Lmiis  Tussaud,  [1894], 
1  Q.  B.  671,  C.  A.  ;  London  and.  Northern  Bank,  Ltd.  v.  George  Newnes,  Ltd,. 
(1899),  16  T.  L.  E.  76;  and  see  James  v.  James  (1872),  L.  E.  13  Eq.  421. 
In  Fisher  cfc  Co.  v.  Apolh'naris  Co.  (1875),  10  Ch.  App.  297,  where  the  offender  in 
a  trade  mark  case  was  acquitted,  no  evidence  being  offered  against  him  and  he- 
giving  a  letter  of  apology  with  authority  to  the  prosecutors  to  make  such  oise  of 
it  as  they  might  think  tit,  and  they  published  the  letter  by  advertisement  for 
two  months,  the  court  declined  to  restrain  tbem  from  continuing  to  publish  it. 

{I)  Hermann  Loog  v.  Bean  (1884),  26  Ch.  D.  306,  C.  A.  There  is  more  difficulty 
in  granting  an  injunction  in  the  case  of  spoken  words  than  in  the  case  of  written 
statements,  and  the  jurisdiction  must  therefore  be  exercised  with  great  caution  ; 
but  if  definite  statements  are  proved  to  have  been  made  an  injunction  will,  in  a 
proper  case,  be  granted  to  restrain  the  repetition  thereof.  If  necessary  a  man- 
datory injunction  may  also  be  granted  [ihid.]. 

[m)  The  court  will  also  restrain  the  issue  of  misleading  trade  circulars ;  see- 
Harper  v.  Pearson  (1860),  3  L.  T.  547;  Stevens  v.  Faine  (1868),  18  L.  T.  600. 
See  also  Scott  v.  Scott  (1866),  16  L.  T.  143;  and  generally,  title  Libel  and- 
Slander. 

{n)  Dunlop  Fnmmatic  Tyre  Co.,  Ltd.  v.  Maison  Talbot  etc.  (1904),  52  W.  E. 
254. 

(o)  See  Foulett  v.  Chatto  and  Windus,  [1887]  W.  N.  192  ;  Salomons  v.  I^night,. 
[1891]  2  Ch.  294,  C.  A.  ;  Monson  v.  Tussauds,  Ltd.,  Monson  v.  Louis  Tussaudy 
supjra,  per  Lord  Halsbuky  and  Davey,  L.J.,  at  pp.  690,  698. 

{j))  Quartz  Hill  Consolidated  Gold  Mining  Co.  v.  Beall,  supra  ;  Foulett  v.  Chatto 
and  Windus,  sujjra  ;  Bonnard  v.  Ferryman,  supra;  Collard  v.  Marshall,  supra; 
Trollope  v.  London  Building  Trades  Federation,  [1895]  W.  N.  29 ;  London  and 
Northern  Bank,  Ltd.  v.  George  Newnes,  Ltd.,  supra. 

[q)  Coidson  &  Sons  v.  Coulson  &  Co.  (1887),  3  T.  L.  E.  846,  C.  A. ;  Liverpool 
Household  Stores  Association  v.  Smith  (1887),  37  Ch.  D.  170,  0.  A. ;  Bonnard  v. 
Ferryman,  supra,  at  p.  284  ;  Champion  <b  Co.,  Ltd.  v.  Birmingham  Vinegar 
Breiuery  Co.,  Ltd.  (1893),  10  T.  L.  E.  164  ;  Monson  v.  Tussauds,  Ltd.,  Monson 
V.  Louis  Tussaud,  supra;  Newton  v.  Amalgamated  Musicians''  Z7?iio?i  (1896),  12 
T.  L.  E.  623  ;  Lloyd's  Bank,  Ltd.  v.  Boyal  British  Bank,  Ltd.  (1903),  19  T.  L.  E. 
548 ;   see  also  Lee  v.  Gihhings,  supra,  per  Kekewich,  J.  (to  the  effect  that^ 
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interlocutory  injunction  if  there  is  no  reason  to  suppose  that  any     sect.  13. 
injury  is  being  done  to  the  plaintiff,  either  in  person  or  property  (r).  prevention 

of  Libellous 

Sect.  14. — Restraint  of  Legal  Proceedings  (a).  Statements. 
Sub -Sect.  1. — In  English  Courts. 

555.  No  cause  or  proceeding  pending  in  the  High  Court  or  in  general, 
before  the  Court  of  Appeal  can  now  be  restrained  by  prohibition  or 
injunction,  but  every  matter  of  equity  in  which  an  injunction  against 
the  prosecution  of  any  such  cause  or  proceeding  might  have  been 
obtained  prior  to  the  passing  of  the  Judicature  Act,  1873  {h),  either 
unconditionally  or  on  any  terms  or  conditions,  may  be  relied  upon 
by  way  of  defence  thereto  (c). 

The  court  has  jurisdiction,  however,  to  restrain  a  person  from 
instituting  proceedings  {d)^  and  also  to  restrain  pending  proceed- 
ings in  the  county  court  (e),  the  Mayor's  Court,  London  (/),  the 
Chancery  Court   of  Lancaster  {g),  and  the  Liverpool  Court  of 


with  the  exception  of  the  case  of  trade  libels,  an  interlocutory  injunction 
will  not  be  granted  before  the  case  has  been  submitted  to  a  jury) ;  and  see 
generally,  title  Libel  and  Slander. 

(r)  Salomons  v.  Knight,  [1891]  2  Ch.  294,  C.  A. ;  see  Tallerman  v.  Dowsing 
Radiant  Heat  Co.,  [1900]  1  Ch.  1,  0.  A.  (a  case  of  false  representation  by  a 
trader). 

{a)  See  titles  County  Courts,  Vol.  VIII.,  pp.  433,  504;  Practice  and 
Procedure.  As  to  restraining  proceedings  in  company  cases,  see  title 
Companies,  Vol.  V.,  pp.  400,  401,  533,  541. 

[h)  36  &  37  Vict.  c.  66.  As  to  injunction  to  restrain  proceedings  before 
1873,  see  title  Equity,  Vol.  XIII.,  p.  47. 

(c)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24  (5) ;  Garhutt  v.  Faiucus 
(1875),  1  Ch.  D.  155,  0.  A.  This  power  has  been  impliedly  taken  away  from  the 
county  courts,  also  {Colloid  v.  Pryke  (1879),  49  L.  J.  (q.  b.)  8).  Nothing  in  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  however,  disables  the  High  Court  or 
the  Court  of  Appeal  from  directing  a  stay  of  proceedings  in  any  cause  or  matter 
pending  before  it,  if  it  shall  think  fit ;  see  the  proviso  to  s.  24  {Hid.).  See  also 
E.  S.  C,  Ord.  25,  r.  4 ;  Vexatious  Actions  Act,  1896  (59  &  60  Vict.  c.  51). 

{d)  Besanfy.  Wood  (1879),  12  Ch.  D.  605,  630;  see  Cercle  Restaurant  Castig- 
lione  Co.  v.  Lavery  (1881),  18  Ch.  D,  555;  Re  A  Company,  [1894]  2  Ch.  349; 
Hart  V.  Hart  (1881),  18  Ch.  D.  670,  680.  Where  there  is  a  dispute  as  to  the 
conduct  of  an  officer  of  the  court,  the  court  will  not  allow  him  to  be  sued  in 
another  court  with  respect  to  acts  done  in  the  discharge  of  his  office  {Re 
Maidstone  Palace  of  Varieties,  Ltd.^  Blair  v.  Maidstone  Palace  of  Varieties,  Ltd., 
£1909]  2  Ch.  283  ;  and  see  Aston  v.  Heron  (1834),  2  My.  &  K  390). 

(e)  Ratcliffe  v.  Winch  (1853),  16  Beav.  576 ;  Neighlour  v.  Brown  (1857),  26 
L.  J.  (ch.)  670.  But  the  court  will  not  restrain  a  creditor  who,  previous  to 
an  administration  order  in  a  creditor's  action,  has  obtained  judgment  against 
the  executor,  from  pursuing  his  remedy  in  the  county  court  against  the 
executor  personally  {Re  Womersley,  Etheridge  v.  Womersley  (1885),  29  Ch.  D. 
■557) ;  nor,  where  a  company  is  in  course  of  being  wound  up,  will  it  restrain  an 
action  against  the  official  liquidator  in  his  private  capacity  in  the  county  court 
(^e  Original  Hartltypool  Collieries  Co.  (1882),  51  L.  J.  (CH.)  508) ;  and,  as  to 
staying  actions  against  companies  in  the  course  of  being  wound  up,  see  title 
Companies,  Vol.  V.,  pp.  533  et  seq,  and  p.  262,  j^ost. 

(/)  Barker  v.  Goodair  (1805),  11  Ves.  78;  Sieveking  v.  BeJirens  (1837),  2 
My.  &  Cr.  581 ;  Cotesworth  v.  Stephens  (1845),  4  Hare,  185  ;  Redhead  v.  Welfon 
(1861),  30  L.  J.  (ch.)  577  ;  see  Anderson  v.  Kemshead  (1852),  16  Beav.  329, 
and  title  Mayor's  Court,  London. 

{g)  Dyke  v.  Stephens  (1885),  29  Sol.  Jo.  682  ;  and  see  Re  Connolly  Brothers, 
Ltd.,  Wood  V.  Connolly  Brothers,  Ltd.,  [1911]  1  Ch.  731,  C.  A.    The  Vice- 
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Sect.  14.     Passage  (h) ;  for  the  above  provision  (i)  is  confined  to  causes  or 
Restraint  of  proceedings  pending  in  the  High  Court  {j). 
Legal  Pro* 

556.  Where  Parliament  has  constituted  a  tribunal  for  a  special 
purpose,  the  court  cannot  restrain  persons  who  are  entitled  to  do  so 
from  applying  to  it  (k).  No  equity  can  be  founded  on  an  allegation 
that  a  court,  legally  constituted,  is  not  properly  competent  to  decide 
questions  within  its  jurisdiction© ;  but  it  seems  that  the  court 
might  interfere  if  a  case  of  fraud  could  be  made  out 


ceedings. 

Special 
tribunal, 


Proceedings 


company. 


Criminal 
proceedings. 


Acting 

without 

authority. 


Injunction 
to  restrain 
proceeding 
to  arbitration. 


557.  The  court,  on  the  application  of  the  company  or  any 
creditor  or  contributor,  has  power  after  the  presentation  of  a. 
petition  to  wind  up  a  company,  but  before  a  winding-up  order  ha& 
been  made,  to  restrain  any  action  or  proceeding  against  the  com- 
pany and  may,  after  a  winding-up  order,  order  the  transfer  of  any 
cause  or  matter  pending  in  any  other  court  against  the  company  (o). 

558.  A  court  of  equity  has  no  jurisdiction  to  restrain  criminal 
proceedings  for  the  recovery  of  a  penalty  imposed  by  Act  of  Parlia- 
ment for  breach  of  its  enactments  (p) ;  nor  will  the  plaintiff  in  a 
pending  suit  be  restrained  from  instituting  criminal  proceedings 
against  the  defendant  to  the  suit,  unless  the  criminal  proceedings- 
are  of  the  same  nature  as  the  civil  proceedings  (q), 

Sub-Sect.  2. — In  Arbitration. 

559.  The  court  has  no  general  jurisdiction  to  restrain  persons 
from  acting  without  authority,  and  an  injunction  cannot  be  granted 
to  restrain  a  man  from  taking  proceedings  out  of  court,  as,  for 
instance,  in  an  arbitration  in  the  name  of  a  person  who  has  given 
no  authority  to  use  it  {r), 

560.  An  injunction  cannot  be  granted  to  restrain  a  party  from 
proceeding  with  an  arbitration  in  a  matter  beyond  the  agreement 

Chancellor  of  the  County  Palatine  has  no  jurisdiction  to  restrain  proceedings 
in  the  High  Court  {lie  Alison's  Trusts  and  Re  Johnsons,  Infants  (1878),  8  Ch.  D. 
1,  C.  A.) ;  and  see  title  Couets,  Vol.  IX.,  p.  121. 

Qi)  The  Teresa  (1894),  71  L.  T.  342 ;  and  see  title  Courts,  Vol.  IX.,  p.  173. 

[i)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  29  (5). 

\j)  See  Hedley  v.  Bates  (1880),  49  L.  J.  (CH.)  170,  explained  in  Stannard  v. 
St.  Giles,  Camheriuell,  Vestry  (1882),  20  Ch.  D.  190,  C.  A.;  and  see  title 
Crown  Practice,  Vol.  X.,  p.  154. 

(k)  Harris  v.  Jose  (1866),  14  W.  E.  303  ;  Barnsley  Canal  Co.  v.  TiuiUll  (1844), 
7  Beav.  19. 

{I)  Barnsley  Canal  Co.  v.  Twihell,  supra,  at  p.  28;  see  Bateman  v.  Boyn- 
ton  (1866),  1  Ch.  App.  359,  368. 

(m)  Beaachamp  {Earl)  v.  Darhy,  [1866]  W.  N.  308. 

{n)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  140.  See  alsa 
ibid.,  s.  270  in  the  case  of  unregistered  companies;  and  see  title  Companies,. 
Vol.  v.,  pp.  533—541. 

(o)  E.  S.  Ord.  49,  r.  5  ;  Be  Stubbs'  Estate,  Hanson  y.  Stubbs  (1878),  8  Ch.  D. 
154. 

{p)  Kerr  v.  Preston  Corporation  (1876),  6  Ch.  D.  463. 

{q)  Saull  V.  Broiune  (1874),  10  Ch.  App.  64.  As  to  proceeding  against  a 
company  in  liquidation  for  rates  and  penalties,  see  title  Companies,  Vol.  y.„ 
p.  538.  As  to  transfer  of  proceedings  after  administration  order,  see  title 
Executors  and  Administrators,  Vol.  XIV.,  p.  342. 

{r)  London  and  Blaclavall  Rail.  Co.  v.  Cross  (1886),  31  Ch.  D.  354,  C.  A. 
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to  refer  (s).    Nor  will  arbitration  proceedings  be  restrained  on  the     Sect.  14. 
ground  that,  since  the  transactions  under  the  agreement  are  Restraint  of 
gambling  transactions,  the  arbitrator  cannot  have  jurisdiction  (t).   Legal  Pro- 
But  the  court  has  jurisdiction  to  interfere  on  equitable  grounds  ceedings. 
where  an  action  has  been  brought  impeaching  the  instrument  to 
refer  (u),  or  where  the  parties  have  by  their  conduct  excluded  them- 
selves from  the  benefit  of  their  contract  to  arbitrate  (v),  or  where 
there  is  nothing  to  refer  (a),  or  on  the  ground  of  corruption  (h)  or 
unfitness  or  incompetence  to  act  (c)  on  the  part  of  the  arbitrator. 
So,  also,  where  an  agreement  made  by  two  companies  contains  clauses 
which  are  beyond  the  powers  of  the  directors  and  not  warranted  by 
the  constitution  of  one  of  the  companies,  the  court  will,  at  the  suit  of 
a  shareholder  of  that  company,  restrain  arbitration  in  respect  of 
alleged  breaches  of  those  clauses  (tZ).    In  order  to  justify  the  court 
in  saying  that  an  arbitrator  named  in  a  contract  is  disqualified  from 
acting  on  the  ground  of  bias,  circumstances  must  be  shown  to  exist 
which  establish,  at  least,  a  probability  that  he  will  in  fact  be 
biassed  (e).    If  an  umpire  is  improperly  appointed  the  court  will 
restrain  him  from  acting  (/). 


561.  With  regard  to  foreign  proceedings,  the  court  will  restrain  Foreign 
a  person  within  its  jurisdiction  from  instituting  or  prosecuting  proceedings, 
suits  in  a  foreign  court  whenever  the  circumstances  of  the  case 
make  such  an  interposition  necessary  or  expedient  (g).    If  the 


(s)  North  London  Bail.  Co.  v.  Great  Northern  Bail.  Co.  (1883),  11  Q.  B.  D.  30, 
C.  A.  ;  Farrar  v.  Cooper  (1890),  44  Ch.  D.  323;  Wood  v.  LilUes  (1892),  61  L.  J. 
(CH.)  158 ;  see  London  and  Blackwall  Bail.  Co.  v.  Cross  (1886),  31  Oh.  D.  354,  C.  A. ; 
and  title  Aebiteation,  Yol.  I.,  pp.  446,  452  et  seq. 

(t)  M'Harg  v.  Universal  Stock  Exchange  (1895),  11  T.  L.  E.  409,  C.  A. 

(u)  Kitts  V.  Mocrre,  [1895]  1  Q.  B.  253,  C.  A. ;  see  Mylne  v.  Dickinson  (1815), 
Coop.  G.  195. 

(v)  Pickering  v.  Cape  Town  Bail.  Co.  (1865),  L.  E.  1  Eq.  84  (where  the 
repudiation  of  a  contract  was  held  to  be  a  waiver  of  the  right  to  proceed  by 
arbitration  under  the  same  contract). 

(a)  Sissons  v.  Gates  (1894),  10  T.  L.  E.  392. 

{!))  Malmeshury  Bail.  Co.  v.  Budd  (1876),  2  Ch.  D.  113. 

(c)  Beddoiu  v.  Beddow  {1818),9  Ch.  D.  89  ;  Nuttall  v.  Manchester  Corporation 
(1892),  8  T.  L.  E.  513  ;  see  Jackson  v.  Barry  Bail.  Co.,  [1893]  1  Ch.  238,  C.  A  ; 
Great  Western  Bail.  Co.  v.  Waterford  and  Limerick  Bail.  Co.  (1881),  17  Ch.  D. 
493,  C.  A. 

{d)  Maunselly.  Midland  Great  Western  (Ireland)  Bail.  Co.  (1863),  1  Hem.  &  M. 
130  ;  but  not  at  the  suit  of  a  shareholder  of  the  other  company  on  the  ground  that 
the  stipulations  of  any  such  clause  are  beyond  the  powers  of  the  directors  of  the 
company,  in  which  he  is  not  a  shareholder  (ibid.). 

(e)  Jackson  v.  Barry  Bail.  Co.,  supra  ;  Eckersley  v.  Merseij  Docks  and  Harbour 
Board,  [1894]  2  Q.  B.  667,  C.  A. ;  Ives  and  Barker  v.  WiUans,  [1894]  2  Ch. 
478,  C.  A.;  Bright  v.  Biver  Plate  Construction  Co.,  [1900]  2  Ch.  835;  see 
Be  Haigh  and  London  and  North  Western  and  Great  Western  Bail.  Cos., 
[1896]  1  Q.  B.  649;  Blackwell  {Bobert  W.)  &  Co.,  Ltd.  v.  Derby  Corporation 
(1909),  75  J.  P.  129,  C.  A.  (where  the  court  refused  to  stay  proceedings  under 
the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4,  pending  a  submission) ; 
and  see  i^reema?i  ((r.)  &  Sons  v.  Chester  Bural  Council,  [1911]  1  K.  B.  783, 
C.  A. 

(/)  Pescod  V.  Pescod  (1887),  58  L.  T.  76. 

{g)  Carron  Iron  Co.  v.  Maclaren  (1855),  5  H.  L.  Cas.  416,  436.    A  foreigner 
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sufficient 
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Sect.  14.     circumstances  are  such  as  would  have  made  it  the  duty  of  the  court 
Restraint  of  to  restrain  proceedings  in  this  country,  they  will  also  warrant  it  in 
Legal  Pro-   restraining  proceedings  in  a  foreign  court  (/i).    The  jurisdiction  is 
ceedings.    grounded,  not  upon  any  pretension  to  the  exercise  of  judicial  and 
administrative  rights  abroad,  but  on  the  circumstance  of  the 
person  of  the  party  against  whom  the  injunction  is  sought  being 
within  the  power  of  the  court  (t) ;  and  its  exercise  is  a  matter  of 
discretion  (k). 

Mere  hardship  or  inconvenience  is  not  sufficient  to  justify  th^ 
interference  of  the  court  (I).  The  fact  of  a  foreigner  having  pro- 
perty in  this  country  enables  the  court  here  to  make  effectual  an 
injunction  issued  against  him,  but  the  issuing  of  such  an  injunction, 
especially  in  the  case  of  a  foreigner  who  seeks  no  assistance  from 
the  courts  here,  ought  to  be  clearly  shown  to  be  required  as  con- 
ducive to  justice  (m),  and  where  the  case  is  simply  one  of  inter- 
ference by  a  stranger  with  the  property  of  another,  in  a  mode  which 
is  warranted  by  the  laws  of  a  foreign  country,  upon  an  assumption 
of  right,  there  is  no  foundation  for  the  interference  of  the  court  (n). 
So,  also,  the  court  will  not  restrain  divorce  proceedings  in  a 
foreign  country  by  a  person  resident  here,  but  who  has  acquired  a 
domicil  in  that  country  (a). 

562.  The  English  courts  have  no  jurisdiction  to  restrain  a 
^^^^Xrdgner  fo^^eigner,  resident  abroad,  from  suing  for  his  debt  in  the  courts 
of  his  own  country,  even  after  a  decree  for  administration  has  been 
made  in  this  country  (b).     The  mere  fact  that  a  foreigner  has 
property  or  agents  for  sale  of  goods  here  does  not  give  the  court 

who  has  appeared  to  an  action  in  an  English  court  gives  jurisdiction  to  the 
English  court  to  restrain  him  from  proceeding  to  litigate  the  same  subject- 
matter  in  the  courts  of  his  own  country  {DawJcins  v.  Simonetti  (1880),  29  W.  E. 
228,  C.  A.).  See  further  hereon,  titles  Companies,  Vol.  V.,  p.  540  ;  Conflict 
OF  Laws,  Vol.  VI.,  pp.  298 — 301 ;  see  also  ibid.,  pp.  191  et  seq.,  291. 

(h)  Carron  Iron  Co.  v.  Madaren  (1855),  5  H.  L.  Cas.  416,  439;  and  see 
Portarlington  {Lord)  v.  Soulhy  (1834),  3  My.  &  K.  104. 

(^)  Portarlington  {Lord)  v.  Soulby,  supra,  at  p.  108 ;  Carron  Iron  Co.  v. 
Madaren,  supra,  at  p.  436. 

{h)  See  title  Conflict  of  Laws,  Vol.  VL,  p.  300  ;  Farnell  v.  Parnell  (1858), 
7  I.  Ch.  E.  322.  The  court  will  give  credit  to  foreign  courts  for  doing  justice 
in  their  own  jurisdiction  (TFW^/ii  v.  Simpson  {IH^2>),  6  Ves.  714,  730;  Wallace 
V.  Campbell  (1840),  4  Y.  &  C.  (ex.)  167,  168  ;  Pennell  v.  Roy  (1853),  3  De  G-.  M. 
&  a.  126,  140,  C.  A. ;  Fletcher  v.  Rodgers  (1878),  27  W.  E.  97,  C.  A. ;  Daivkins 
V.  Simonetti,  supra). 

{I)  Fletcher  v.  Rodgers,  supra, 
{m )  Carron  Iron  Co.  v.  Madaren,  supra. 

{n)  Pennell  v.  Roy,  supra,  at  p.  139  ;  and  since  the  ground  of  convenience 
only  applies  where  there  are  two  courts  having  jurisdiction,  it  cannot  be 
urged  in  cases  of  this  kind  {ibid.).  As  to  an  injunction  to  restrain  the 
enforcement  of  a  foreign  attachment  on  goods,  see  Mildred  v.  Neate  (1755),  1 
Dick.  279. 

(«)  Vardopulo  v.  Vardopiilo  (1909),  25  T.  L.  E.  518,  C.  A. 

(6)  Carron  Iron  Co.  v.  Madaren,  snpra,  at  p.  441 ;  Re  Boyse^  Crofton  v. 
tVo/i5o?i(1880),  15  Ch.  D.  591.  The  statement  in  Madaren  v.  Stainton,  Madaren 
v.  Carron  Co.  (1855),  26  L.  J.  (cii.)  332,  C.  A.,  to  the  effect  that  there  must 
be  a  very  strong  case  to  induce  the  court  to  restrain  a  foreigner,  domiciled 
in  another  country,  from  proceeding  to  obtain  payment  of  debts  according  to  the 
law  of  the  country  in  which  he  is  domiciled,"  seems  inconsistent  with  the 
statement  in  the  text  that  the  court  has  no  jurisdiction  in  cases  of  this  kind. 
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jurisdiction  (c),  though  the  case  would  be  different  if  he  had  come 
in  under  the  decree  or  had  sought  or  obtained  rehef  in  this 
country  (cZ). 

Sect.  15. — Miscellaneous. 

563.  An  injunction  (e)  maybe  granted  to  restrain  a  defendant 
from  making  an  improper  transfer  of  stock  (/)  or  shares  (g),  or  from 
improperly  parting  with  bonds  (h).  The  Bank  of  England  cannot, 
however,  prevent  the  executor  of  a  testator  possessed  of  stock  in 
the  Government  funds  from  selling  or  transferring  it.  All  that  the 
bank  has  to  do  is  to  look  to  the  legal  title  and  not  to  the  trusts  of 
the  will  beyond  it(^).  An  injunction  may  also  be  obtained,  before 
or  on  the  hearing  of  any  cause,  to  restrain  the  Bank  of  England 
irom  permitting  the  transfer  of  stock  standing  in  its  books  or  from 
paying  any  dividends  accrued  or  accruing  thereon,  although  the 
bank  is  not  a  party  (k).  The  application  must  be  made  upon 
notice  to  the  defendants,  unless,  from  the  necessity  or  urgency  of 
the  case,  notice  cannot  be  given.  In  the  latter  case  the  application 


Sect.  14. 

Restraint  of 
Legal  Pro- 
ceedings. 


Restraining 
improper 
transfers  of 
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shares. 


(c)  Carron  Iron  Co.  v.  Madaren  (1855),  5  H.  L.  Cas.  416,  442  ;  and  see  Sudloiu 
T.  Dutch  Rhenish  Rail.  Co.  (1855),  21  Beav.  43. 
{d)  Carron  Iron  Co.  v.  Madaren,  supra,  at  p.  442. 

(e)  The  dealing  with  stocks,  shares,  securities  and  dividends  may  also  be 
temporarily  prevented  by  means  of  a  notice  in  lieu  of  distringas  (see  R.  S.  C, 
Ord.  46,  rr.  3—11,  and  title  Execution,  Vol.  XIV.,  p.  113),  or,  when  the  stocks, 
shares,  or  securities  and  dividends  are  in  court,  by  means  of  a  stop  order  (see 
B.  S.  0.,  Ord.  46,  rr.  3,  12,  13,  and  title  Execution,  Vol.  XIV.,  p.  110). 

(/)  Chedworth  (Lord)  v.  Edivards  (1802),  8  Ves.  46;  8tead  v.  Clay  (1828),  4 
Huss.  550;  see  Goldsmith  y.  Russell  {1855),  o  De  Gr.  M.  &  Gr.  547.  Where  a 
transfer  is  about  to  be  made  of  stock  to  wrong  persons  through  mistake,  an 
injunction  will  not  be  granted  ex  parte  to  restrain  the  transfer,  unless  the 
plaintiff  swears  that  he  believes  the  defendant  will  avail  himself  of  the  error, 
and  will  refuse  to  make  a  retransfer  {Arhiuright  v.  Qryles  (1844),  13  L.  J.  (CH.) 
303). 

[g)  Mann  v.  Patent  Tramways  Calle  Corporation,  [1886]  W.  N.  66 ;  Everitt 
T.  Automatic  Weighing  Machine  Co.,  [1892]  3  Ch.  506. 

{h)  Glasse  v.  Marshall  (1845),  15  Sim.  71.  As  to  granting  an  injunction  in 
respect  of  moneys  at  a  bank,  see  Glasse  v.  Marshall,  supra ;  Pennell  v.  Deffell 
<1853),  4  De  G.  M.  &  G.  372,  0.  A. 

[i)  Bank  of  England  v.  Moffat  (1791),  3  Bro.  C.  C.  260  ;  Bank  of 
England  v.  Parsons  (1800),  5  Ves.  665;  Bank  of  England  v.  Lunn  (1809), 
15  Ves.  569;  Franklin  v.  Bank  of  England  {182^),  1  Euss,  575;  see  Fowler  v. 
Churchill,  Churchill  v.  Bank  of  England  (1843),  11  M.  &  W.  323  ;  Adam  v. 
Bank  of  England  (1908),  52  Sol.  Jo.  682  ;  and  National  Debt  Act,  1870  (33  &  34 
Vict.  c.  71),  s.  23.  The  Bank  of  England  and  the  Bank  of  Ireland,  respectively, 
•can,  however,  if  the  circumstances  of  the  case  appear  to  them  to  make  it 
expedient,  require  evidence  of  the  title  of  any  person  claiming  the  right  to 
make  the  transfer,  before  allowing  any  transfer  of  the  stock  {ibid.,  s.  24).  The 
court  will  not  interfere  with  the  discretion  of  the  Bank  as  to  the  evidence  it 
requires,  exercised  ho7id  fide,  bo  as  to  compel  it  to  depart  from  its  settled 
practice  (Prosser  v.  Bank  of  England  (1872),  L.  R.  13  Eq.  611).  As  to  the  Bank 
•of  England  generally,  see  title  Bankers  and  Banking,  Vol.  I.,  p.  570. 

{k)  Stat.  1800  (39  &  40  Geo.  3,  c.  36),  s.  1.  If  after  giving  the  Bank  notice  the 
plaintiff  does  not  apply  for  an  injunction,  the  court  may,  on  the  application  of 
the  defendants,  order  that  the  Bank  do  permit  the  transfer  on  a  given  day, 
"unless  in  the  meantime  an  injunction  to  restrain  such  transfer  shall  be  granted 
{Ross  V.  Shorer  (1821),  5  Madd.  458  ;  Madd.  &  G.  1).  For  form  of  order,  see 
1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  729  (1). 
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must  be  upon  affidavit  proving  that  such  necessity  and  urgency 
exist  (I), 

So,  too,  upon  the  application  by  motion  or  petition  of  any  party 
interested,  the  court  may  in  a  summary  way,  without  a  writ 
issued  (771) ,  restrain  the  Bank  of  England  and  any  other  public 
company  from  permitting  the  transfer  of  stock  in  the  public  funds, 
or  any  stock  or  shares  in  any  public  company  standing  in  the 
names  of  any  persons  in  their  books,  or  from  paying  dividends  due 
or  to  become  due  thereon  Any  party  interested  may  apply 
to  discharge  or  vary  the  order  (0). 

564.  In  a  proper  case  an  injunction  (p)  may  be  obtained  to 
restrain  the  negotiation,  indorsement,  assignment,  pledge,  or 
parting  with  negotiable  instruments  which  have  been  illegally, 
fraudulently,  or  improperly  obtained  (^),  and  if  the  instrument 
is  liable  to  be  completely  avoided  (r)  the  court  may  also  order  it 
to  be  delivered  up  and  cancelled  (s). 

565.  So,  also,  an  injunction  (t)  may  be  obtained  in  a  proper  case 


{I)  Temple  v.  Bank  of  England  (1802),  6  Ves.  669,  772  a. 

(m)  Court  of  Chancery  Act,  1841  (5  Yict.  c.  5),  s.  4  ;  but  the  party  obtaining 
the  injunction  must  issue  a  writ  in  due  time  in  order  to  sustain  the  injunction 
{Be  5  Vict.  c.  5,  and  Be  Hertford  (Marquis),  Hertford  [Marquis)  v.  Suisse 
(1844),  8  Jur.  71 ;  see  Be  Suisse  (1842),  6  Jur.  597,  654). 

{n)  A  Government  annuity  is  within  this  provision  {Ex  parte  Watts  (1871), 
19  W.  E.  400) ;  for  form  of  order,  see  1  Seton,  Judgments  and  Orders,  6th  ed., 
p.  729  (2),  (3).  Notice  of  the  order,  if  obtained  ex  parte,  must  be  served  on  the 
legal  owners  of  the  stock  ;  Be  BlaJcsley's  Trusts  (1883),  23  Ch.  D.  549  (the  appli- 
cation may  be  made  ex  parte) ;  see  Ex  parte  Field  (1841),  1  Y.  &  C.  Ch.  Cas.  1 ; 
Ex  parte  Watts,  supra;  Meluish  v.  Milton  (1876),  24  W.  E.  679;  Be  Blakesley's 
Trusts,  supra;  Be  Court  of  Chancery  Act,  1841,  Be  Pike,  [1902]  W.  N.  42.  The 
motion  or  petition  should  be  entitled  in  the  matter  of  the  Court  of  Chancery 
Act,  1841  (5  Vict.  c.  5),  and  of  the  person  applying,  and  if  he  is  a  trustee,  in  the 
matter  of  the  trust  also  [Be  Court  of  Chancery  Act,  1841,  Be  Pike,  supra;  see 
Be  Blak:sley^s  Trusts,  supra). 

(o)  Court  of  Chancery  Act,  1841  (5  Yict.  c.  5),  s.  4.  The  application  should 
be  by  motion  with  notice  to  the  person  by  whom  the  order  was  obtained,  and 
should  be  supported  by  affidavit  {Ex  parte  Amyot  (1841),  1  Ph.  130,  n. ;  Be 
Suisse,  supra,  at  p.  654). 

(p)  Even  ex  parte  {  v.  Bozon  (1824),  3  L.  J.  (0.  s.)  (CH.)  57). 

{q)  Green  v.  Pledger  (1844),  3  Hare,  165  ;  Smith  v.  Hakewell  (1746),  1  Seton, 
Judgments  and  Orders,  6th   ed.,  p.  727 ;   Lewes  {Earl)  v.  Barnett  (1876), 

1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  728;  Day  v.  Longhurst,  [1893] 
W.  N.  3.  See  also  Thiedemann  v.  Goldschmidt  (1859),  1  De  (x.  F. 
&  J.  4,  C.  A.,  and  Maitland  v.  Chartered  Mercantile  bank  of  India,  London, 
and  China  (1865),  12  L.  T.  372  (where  the  negotiable  instruments  were 
being  used  improperly  for  purposes  other  than  those  for  which  they  were 
issued). 

{r)  Brooking  v.  Maudslay,  Son  and  Field  (1888),  38  Ch.  D.  636. 

(s)  See  EsdaileY.  La  Nauze  and  Heyland  (1835),  1  Y.  &  C.  (ex.)  394  ;  Cooper  v. 
Joe/ (1859),  1  De  G.  F.  &  J.  240  ;  TraillY.  Baring  (1864),  4  De  G.  J.  &  Sm.  318, 
C.  A. 

{t)  In  an  urgent  case,  ex  j^ciTte,  see  Barry  v.  Donnellan  (1826),  1  Hog.  339 
(application  to  restrain  the  transfer  of  stock),  but  see  Doolittle  v.  Walton  (1771), 

2  Dick.  442  (where  Tjord  Bathuust,  L.C,  said  an  injunction  to  prevent  the 
transfer  of  stock  would  not  be  granted,  till  after  the  defendants  had  appeared 
or  were  in  contempt  for  want  of  it  and  upon  notice). 
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to  restrain  the  sale  (a),  assignment  (6),  or  alienation  (c)  of 
property  (d),  and,  where  property  has  been  directed  to  be  sold  by 
decree,  the  court  will  sometimes  stay  the  sale  pending  an  appeal, 
but,  in  such  circumstances,  if  the  property  consists  of  personal 
chattels  remaining  in  the  possession  of  the  appellant,  he  will  be 
required  to  give  ample  security  for  their  value  {e) .  Even  where 
the  thing  which  the  defendant  threatens  to  sell  is  a  chattel,  the 
court  will  interfere  if  it  possesses  a  peculiar  and  intrinsic  value. 


(a)  Halves  v.  James  (1818),  1  Wils.  (CH.)  2  (sale  by  Commissioners  under  colour 
of  Act  of  Parliament  stayed,  it  being  doubtful  whether  the  sale  was  a  proper 
exercise  of  their  power,  the  property  also  being  offered  at  an  undervalue)  ; 
Walk's  Y.  Wallis  (1802),  Daniell,  Chancery  Practice,  7th  ed.,  p.  1362  (representa- 
tives of  a  mortgagee  who  had  obtained  the  mortgage  deeds  by  fraud  restrained 
from  selling  the  mortgaged  property) ;  Belafield  v.  Guanaheus  (1809),  Daniell, 
Chancery  Practice,  7th  ed.,  p.  1362  (the  master  of  a  ship  which  had  been 
driven  into  Plymouth  by  stress  of  weather  restrained  from  selling  the  ship's 
cargo  at  the  instance  of  the  supercargo  and  shipowner,  but  see  Rayne  v. 
Benedict  (1841),  10  L.  J.  (CH.)  297,  as  to  the  conditions  of  relief  which  will  be 
imposed  on  the  owners  of  the  goods  when  the  ship  has  become  unable  to  proceed 
on  her  voyage  without  repairs) ;  Sheppard  v.  Oxenford  (1855),  3  W.  E.  397  (sale 
by  the  sole  director  of  an  association  of  the  property  of  the  association  for  the 
purpose  of  recouping  himself  sums  he  had  advanced  restrained) ;  Re  Blahely 
Ordnance  Co.,  Blahely  v.  Dent  (1867),  15  W.  E.  663,  C.  A.  (sale  of  machinery 
and  plant  restrained  at  suit  of  plaintiff  who  set  up  a  lien) ;  Brand  v.  Mitson 
{^otherwise  Brand)  (1876),  24  W.  E.  524  (defendant  claiming  to  be  widow  of 
intestate  restrained  from  disposing  of  the  estate  at  the  suit  of  the  plamtiff,  who 
claimed  the  grant  of  administration  as  next  of  kin)  ;  Lempriere  v.  Lange  (1879), 
12  Ch.  D.  675  (where  in  an  action  against  an  infant  who  had  agreed  to  take  a 
lease  of  a  furnished  house,  the  furniture  to  become  his  on  payment  at  any  time 
of  a  lump  sum,  the  lease  was  declared  void  and  the  defendant  restrained  from 
selling  the  furniture) ;  Wheehuright  v.  Walker  (1883),  23  Ch.  D.  752  (a  tenant 
for  life  restrained  from  selling  until  trustees  had  been  properly  appointed  for 
the  purposes  of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38) ) ;  Dickenson  v. 
Broiun  (1887),  3  T.  L.  E.  350,  C.  A.  (sale  of  goods  restrained  till  trial) ;  Hampden 
V.  Buckinghamshire  [Earl),  [1893]  2  Ch.  531,  C.  A.  (tenant  for  life  restrained 
from  mortgaging  the  settled  estates)  ;  see  Settled  Land  Act,  1882  (45  &  46  Yict. 
c.  38),  s.  53,  and  pp.  251,  254,  ante.  As  to  restraining  a  distress,  see  title 
Distress,  Yol.  XL,  p.  208.  As  to  restraining  proceedings  on  a  bill  of  sale,  see 
title  Bills  of  Sale,  Vol.  III.,  p.  65 ;  Re  Johnstone,  Ex  parte  Alrams  (1884),  50 
L.  T.  184.  As  to  restraining  the  presentation  of  a  petition  to  wind  up  a  com- 
pany, and  as  to  the  exercise  of  the  court's  inherent  jurisdiction  to  prevent  abuse 
of  process  where  the  purpose  of  the  petition  is  not  the  ostensible  reason,  see  Re 
a  Company,  [1894]  2  Ch.  349 ;  and  title  Companies,  Vol.  V.,  p.  401. 

(6)  Poivell  V.  Wright  (1844),  7  Beav.  444,  452. 

(c)  Beyfus  v.  Bullock  (1869),  L.  E.  7  Eq.  391 ;  Gooch  v.  London  Banking 
Association  (1886),  32  Ch.  D.  41,  C.  A. ;  Elphinstone  [Lord)  v.  Monkland  Iron  and 
Coal  Co.  (1886),  11  App.  Cas.  332  ;  but  see  as  to  the  last  two  cases,  Craig'' s  Claim, 
[1895]  1  Ch.  267,  276,  C.  A. ;  Re  Panther  Bead  Co.,  [1896]  1  Ch.  978,  985.^ 

{d)  Notwithstanding  that  a  principal  party  interested  is  out  of  the  jurisdic- 
tion (Malcolm  v.  Scott  (1843),  3  Hare,  39).  Although  the  court  has  no  jurisdiction 
over  a  foreign  Government  which,  or  a  foreign  ambassador  who  does  not  submit 
to  the  jurisdiction  (see  titles  Action,  Vol.  I.,  pp.  18,  19;  Conflict  of  Laws, 
Vol.  VL,  pp.  232,  233 Constitutional  Law,  Vol.  VL,  pp.  430,  431;  and 
p.  205,  ante),  an  injunction  may  be  granted  to  restrain  an  agent  of  a  foreign 
Government  from  transmitting  securities  abroad  which  ought  to  be  deposited  in 
this  country  {Foreign  Bondholders'  Corporation  v.  Pastor  (1874),  23  W.  E.  109),  or 
a  bank  from  parting  with  a  fund,  so  as  to  protect  the  Bank  from  any  proceedings 
by  an  ambassador  {Gladstone  v.  Musurus  Bey  (1862),  1  Hem.  &  M.  495). 

(e)  Nerot  v.  Burnand  (1826),  2  Euss.  56 ;  Jenkins  v.  Herries  (undated),  Sugden, 
Vendors  and  Purchasers,  14th  ed.,  p.  63. 
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SO  that  damages  would  not  be  an  adequate  remedy  (/),  and,  where 
a  fiduciary  relation  exists  between  the  parties,  whether  or  not  the 
article  possesses  any  such  value  (g). 

566.  In  a  proper  case  an  injunction  may  be  granted  to  restrain 
a  defendant  from  parting  with  documents  in  his  possession  belong- 
ing to  the  plaintiff  and  preventing  the  plaintiff  and  his  solicitor 
from  having  access  to  them  at  all  reasonable  times  and  after 
reasonable  notice  (/t). 

If,  in  pending  proceedings  for  the  rescission  of  a  contract 
to  take  shares,  the  defendant  company  gives  notice  to  the  plain- 
tiff to  forfeit  the  shares  for  non-payment  of  calls,  an  injunction 
may  be  granted  on  terms  restraining  the  forfeiture  until  trial  of 
the  action  (i) . 

567.  An  injunction  will  not  be  granted  to  restrain  a  defendant 
who  is  alleged  to  be  a  debtor  from  parting  with  his  property  (k). 

568.  A  husband  may  be  restrained  from  interfering  or  inter- 
meddling with  his  wife's  separate  property  (I),  A  wife  who  has 
divorced  her  husband  and  obtained  an  order  for  alimony  is  thereby 
constituted  a  judgment  creditor  of  her  husband,  and,  in  an  action 
against  him  and  the  trustees  of  a  settlement  made  on  a  pre- 
vious marriage,  under  which  he  has  a  life  interest,  may  obtain 
an  order  appointing  a  receiver  of  her  husband's  interest  and 


(/)  Tonnins  v.  Prout  (1766),  1  Dick.  387  (diamonds) ;  Arundell  {Lady)  v. 
Fhijpps  and  Tau7iton  (1804),  10  Ves.  139  (family  pictures) ;  Macclesfield  {Earl)  v. 
Davis  (1814),  3  Yes.  &  B.  16  (plate  and  an  iron  chest) ;  North  v.  Great  Northern 
Bail.  Co.  (1860),  2  Giff.  64  (where  the  chattel  had  acquired  a  special  value  from 
being  used  in  business) ;  see  Bidgivay  y.  Roberts  (1844),  4  Hare,  106  (a^hip); 
Falckey.  Gray  (1859),  4  Drew.  651  (china  jars — specific  performance  case).  But 
the  court  has  no  jurisdiction  where  the  plaintiff  has  himself  put  a  value  upon  the 
property  {Doiding  v.  Betjemann  (1862),  2  John.  &  H.  544).  A  plaintiff  wishing 
to  prevent  the  disposition  of  goods  must  show  a  specific  right  in  the  property, 
and  that  they  are  in  danger  of  being  lost  {Ximenes  v.  Franco  (1751),  1  Dick.  149, 
X)er  Lord  Hardwicke,  L.C.  (diamonds)  ). 

(r/)  Wood  V.  Roivcliffe  (1844),  3  Hare,  304  (furniture  and  effects) ;  and  see 
Pooley  V.  Budd  (1851),  14  Beav.  34  (iron — specific  performance  case). 

(A)  Goodale  v.  Goodale  (1848),  16  Sim.  316. 

{i)  Jones  v.  Pacaya  Bubber  and  Produce  Co.,  Ltd.,  [1911]  1  K.  B.  455,  C.  A.;  see 
title  Companies,  Vol.  V.,  p.  132. 

(A;)  Robinson  v.  Pickering  (1881),  16  Ch.  D.  660,  0.  A.,  per  James,  L.J., 
at  p.  661  ;  see  Mills  v.  Northern  Railway  of  Buenos  Ayres  Co.  (1870),  5 
Ch.  App.  621.  A  creditor  is  no  more  entitled  to  such  an  injunction  against 
a  married  woman  than  he  is  against  a  man  {Robinson  v.  Pickering,  supra, 
at  p.  663). 

{I)  Green  v.  Green  (1840),  5  Hare,  400,  n. ;  Wood  v.  Wood  (1871),  19  W.  E. 
1049  ;  Symonds  v.  Llallett  (1883),  24  Ch.  D.  346,  C.  A. ;  Donnelly  v.  Donnelly 
(1886),  31  Sol.  Jo.  45;  Gaynor  v.  Gaynor,  [1901]  1  I.  R.  217;  also  from 
entering  upon  the  wife's  property  {Wood  v.  Wood,  supra;  Symonds  v.  Hallett, 
svpra ;  Donnelly  v.  Donnelly,  supra)  ;  but  only,  it  seems,  where  the  right  is 
claimed  for  purposes  other  than  to  enforce  marital  rights  {Symonds  v.  Hallett, 
supra;  Gaynor  v.  Gaynor,  supra;  see  Weldon  v.  De  Bathe  {\'6^4l),  14  Q.  B.  D. 
339,  343,  C.  A.).  In  Wood  v.  Wood,  supra  ;  Donnelly  v.  Donnelly,  supra  ; 
Gaynor  v.  Gaynor,  supra,  the  injunctions  were  to  restrain  the  interference 
with  the  business  carried  on  by  the  wife,  and  which  was  secured  to  her 
separate  use.  See  also  Married  Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75),  s.  12;  and  title  Husband  and  AVife,  Vol.  XVI.,  pp.  459,  460. 
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of  court. 


restraining  the  trustees  from  acting  upon  any  consent  given  by     ^^ect.  15. 
him  to  advances  being  made  to  children  under  an  advancement  Miscel- 
clause  in  the  settlement  (711),    So,  also,  where  an  order  has  been  laneous. 
made  for  permanent  alimony,  the  husband  may  be  restrained  from 
making  away  with  his  property  (w),  but  the  court  has  no  jurisdiction 
to  make  such  an  order  before  an  order  for  alimony  has  been  made  (0). 
The  court  will  also  enforce  the  observance  of  legal  and  proper 
covenants  in  separation  deeds  (a). 

569.  In  certain  circumstances  the  court  will  not  only  control  a  Control  and 
parent  in  the  management  and  custody  of  children,  but  may  even  ^^^^^f^^^^^ 
altogether  remove  the  children  from  the  influence  of  the  parent ;  ^  ^  ^ 
and,  in  a  proper  case,  will  grant  an  injunction  for  the  j)urpose  of 
partially  or  completely  restraining  the  parent  from  exercising  any 

control  over  or  having  any  intercourse  with  his  or  her  children  (b). 
In  very  special  circumstances  an  injunction  may  be  granted  to 
restrain  an  adult  child  from  entering  a  parent's  house  (c). 

570.  An  injunction  may  be  granted  restraining  the  marriage  of  Marriage  of 
an  infant  ward  of  court  and  all  communication  and  intercourse  infant  wards 
with  the  ward  (d),  and  when  the  party  seeking  to  marry  the  ward 
is  also  an  infant,  his  guardian  may  be  restrained  from  permitting 
him  to  marry  the  ward  without  leave  of  the  court  (e) . 

571.  An  injunction  may  be  obtained  to  restrain  the  opening  of  Openinc 
letters  not  addressed  to  the  defendant  (/),  and  the  court  will  also  letters. 

(m)  Oliver  v.  Loivther  (1880),  28  W.  E.  381.  See  title  HrsBAND  AND  Wife, 
Vol.  XVI.,  pp.  068,  569 ;  and  as  to  restraining  the  payment  of  a  legacy  to  a 
husband  who  has  failed  to  comply  with  an  order  for  payment  of  his  wife's  bill 
of  costs  in  a  divorce  suit,  see  ihid.,  p.  525. 

{n)  Sidney  Y.  Sidney  (1867),  17  L.  T.  9  ;  N&wton  y.  Newton,  [1896]  P.  36.  See 
title  Husband  and  Wife,  Vol.  XIV.,  p.  568. 

(0)  Newton  v.  Newton  (1885),  11  P.  D.  11.  As  to  restraining  the  sale  of  settled 
property,  as  to  which  it  is  intended  to  petition  for  variation,  see  title  Husband 
AND  Wife,  Vol.  XVL,  p.  576.  In  Watts  v.  Watts  (1876),  24  W.  E.  623,  the 
defendant,  against  whom  a  decree  of  divorce  had  been  made,  was  restrained 
under  the  Matrimonial  Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  5,  from  selling 
or  parting  with  property  comprised  in  a  post-nuptial  settlement,  and  in 
Noakes  v.  Noakes  (1877),  4  P,  D.  60,  a  similar  injunction  was  obtained,  even 
though  a  decree  nisi  only  had  been  obtained  ;  but  compare  Newton  v.  Newton^ 
supra,  at  p.  13  ;  and  title  Equity,  Vol.  XIII.,  pp.  51,  52. 

(a)  Hamilton  v.  Hector  (1872),  L.  E.  13  Eq.  511 ;  Besant  v.  Wood  (1879),  12 
Ch.  D.  605;  see  Marshall  v.  Marshall  (1879),  5  P.  D.  19  ;  and  title  Husband 
AND  Wife,  Vol.  XVL,  pp.  441,  449. 

(&)  See  titles  Husband  and  Wife,  Vol.  XVI.,  pp.  449  et  seq.,  577  et  seq. ; 
Infants  and  Children,  pp.  106,  169,  ante. 

(c)  Stevens  v.  Stevens  (1907),  24  T.  L.  E.  20  ;  Waterhouse  v.  Waterhoiise 
(1905),  94  L.  T.  133. 

{d)  Smith  V.  Smith  (1746),  3  Atk.  304;  Pearce  v.  Grutchfield  (1807),  14  Ves. 
206 ;  Norris  v.  Ormond,  [1883]  W.  N.  58  ;  and  see  Warter  v.  Yorke  (1815),  19 
Ves.  451  (where  all  parties  to  the  transaction  were  restrained  from  all  inter- 
course, personal,  by  correspondence,  or  otherwise,  with  the  infant).  In  Pearce  v. 
Grutchfield,  supra^  the  order  was  not  confined  to  the  minority,  but  granted 
generally  till  further  order;  see  also  Norris  y.  Ormond,  supra ;  sed  qucti^e,  see 
Bolton  V.  Bolton,  [1891]  3  Ch.  270,  C.  A. 

(e)  Smith  v.  Smith,  supra ;  see  generally,  title  Infants  and  Ghildeex, 
pp.  146—149,  ante. 

(/)  Scheile  v.  Brakell  (1863),  11  W.  E.  796  ;  see  Edyimjion  v.  Edgington 
(1864),  11  L.  T.  299. 
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Publication 
of  pending 
proceedings. 


Disturbance 
of  occupation. 

Interference 
with 

churchyard. 

Against 
renewal  of 
solicitor's 
certificate. 

Publication. 

Use  of  name. 


interfere  to  prevent  a  defendant,  by  reason  of  his  having  been 
employed  in  the  plaintiffs'  business,  from  obtaining  letters  which, 
though  addressed  to  him  by  name,  really  belong  to  the  plaintiffs, 
and,  when  such  letters  come,  under  an  address  given  by  him  to  the 
postmaster,  to  his  private  address,  a  mandatory  injunction  may 
be  granted  compelling  the  defendant  to  withdraw  his  notice  to  the 
postmaster  (g), 

572.  The  court  will  also,  in  a  proper  case,  restrain  the  publica- 
tion of  pending  proceedings  when  such  publication  tends  to  prejudice 
the  public  mind  or  obstructs  the  course  of  justice  (/i),  or  the  issue  of 
circulars  or  notices  abusive  of  a  party  to,  and  tending  to  the  prejudice 
of  the  fair  trial  of,  an  action  (i).  It  is  not,  however,  in  every  case  of 
an  unfair  report  purporting  to  represent  what  takes  place  in  open 
court,  that  an  injunction  will  be  granted  (k)  ;  but  the  circumstance 
that  the  publication  of  a  garbled  account  is  by  way  of  defence  and 
in  answer  to  similar  publications  by  the  other  side,  although  it  may 
excuse  the  party  sought  to  be  restrained  from  the  costs  of  the 
motion,  will  not  prevent  the  court  from  granting  the  injunction  (Z). 

573.  In  a  proper  case  an  injunction  may  be  granted  to  restrain 
a  defendant  from  disturbing  the  plaintiff  in  his  possession  or 
occupation  of  a  house  (m). 

An  unauthorised  interference  with  a  churchyard  may  also  be 
restrained  in  a  proper  case  (n). 

In  special  circumstances  a  solicitor  who  has  not  taken  out  his 
certificate  for  several  years  may  be  restrained  from  applying  to  renew 
his  certificate  without  the  leave  of  the  court  (o). 

An  injunction  may  also  be  had  to  restrain  the  publication  of  a 
work  as  the  plaintiff's  which  is  not  his(_2?). 

An  injunction  will  not  be  granted  to  restrain  the  use  of  a 


{g)  Hermann  Loog  v.  Bean  (1884),  26  Ch.  D.  306,  C.  A.  In  this  case  the  plaintiffs 
were  put  upon  an  undertaking  to  open  the  letters  in  question  only  at  certain 
specified  times,  with  liberty  to  the  defendant  to  be  present  at  the  opening. 
See  also  Stapleton  v.  Foreign  Vineyard  Association  (1864),  12  W.  E.  976,  the 
converse  case,  where  the  injunction  was  sought  by  a  former  employee. 

[h)  Brook  v.  Evans  (1860),  29  L.  J.  (CH.)  616,  0.  A.  ;  and  see  title  Contempt 
OF  CounT,  Attachment  and  Committal,  Vol.  VII.,  pp.  287,  308 ;  and  Re 
Huggonson  (1742),  2  Atk.  469 ;  R.  v.  Clement  (1821),  4  B.  &  Aid.  218. 

[i)  Kitcat  V.  SharjJ  (1882),  52  L.  J.  (CH.)  134 ;  Coats  {J.  &  P.)  v.  Chadwiclc, 
[1894]  1  Ch.  347  ;  see  Matthews  v.  Smith  (1844),  3  Hare,  331 ;  Re  Neiu  Gold 
Coast  Exploration  Co.,  [1901]  1  Ch.  860  ;  and  title  Contempt  of  Court, 
At  tachment  and  Committal,  Vol.  VII.,  pp.  281,  284  et  seq.  In  Mackett^  v. 
Heme  Bay  Commissioners  (1876),  24  W.  E.  845,  the  defendant  in  a  pending 
action,  in  which  many  of  the  inhabitants  of  a  town  were  to  be  examined  as 
witnesses,  was  restrained  from  preaching  a  sermon  upon  the  subject  in  his  chapel 
in  the  town  and  also  from  issuing  placards  announcing  his  intention  to  preach 
the  sermon. 

(k)  Brook  v.  Evans,  supra. 

{l)  Coleman  v.  West  Hartlei^ool  Rail.  Co.  (1860),  8  W.  E.  734. 
(w)  Spurgin  v.  White  (1860),  2  Giff.  473  ;  CoIUson  v.  Warren,  [1901]  1  Ch. 
812,  C.  A. 

(n)  See  title  Burial  and  Cremation,  Vol.  III.,  p.  410,  and  as  to  the 
circumstances  in  which  a  burial  might  be  restrained,  ihid.,  p.  414. 
(o)  He  Whitehead  (1885),  28  Ch.  D.  614,  C.  A. 
Ip)  Byron  {Lord)  v.  Johnston  (1816),  2  Mer.  29. 
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patronymic  name  of  a  family  (2),  but  the  use  of  a  name  in  connec-  Sect.  is. 
tion  with  a  trade  or  business  may  be  protected  (?•) ;  nor,  in  the  Miscel- 
absence  of  fraud  or  malice,  will  a  defendant  be  restrained  from  laneous. 
calling  his  house  by  the  name  of  the  plaintiff's  house  (s). 

A  person  who  is  prejudiced  by  the  conduct  of  a  receiver  appointed  Receiver's 
in  an  action  ought  not,  without  the  leave  of  the  court,  to  commence  proceedings, 
an  action  to  restrain  the  proceedings  of  the  receiver,  even  though 
the  act  complained  of  is  beyond  the  receiver's  authority.  His  proper 
course  is  to  apply  for  such  relief  as  he  is  entitled  to,  in  the  action 
in  which  the  receiver  was  appointed  (i). 


Part  V. — Procedure  to  obtain  Injunction. 

Sect.  1. — Parties, 

574.  An  injunction  will  only  be  granted  at  the  suit  of  a  party  Party  seeking 
having  sufficient  interest  in  the  relief  sought  (a).    If  the  injury  jj^j^g^^^^^^ 
complained  of  affects  the  public  interest  the  Attorney-General  must  sufficient 

be  joined  (6),  unless  the  plaintiff  can  show  that  the  interference  with  interest, 
the  public  right  involves  an  interference  with  his  private  rights,  or  When  public 
that,  although  his  private  rights  are  not  interfered  with,  he  suffers  ^^^^^^^ 
special  damage,  peculiar  to  himself,  from  the  interference  with  the  ^     ^  • 
public  right  (c). 

575.  The  fact  that  a  party  claims  as  of  right  to  do  an  act,  even  Defendants, 
though  he  has  no  present  intention  of  doing  it,  is  sufficient  ground 

for  making  him  a  party  to  an  action  for  an  injunction  to  restrain 
him  from  doing  it{d).  A  man  who  has  parted  with  his  whole 
interest  in  the  subject-matter  ought  not  to  be  made  a  party  (e),  but 
where  a  person  has  not  parted  with  his  interest  until  after  the  action 
has  been  commenced  against  him,  an  injunction  may  be  granted 
against  him(/).    In  an  action  for  an  injunction  to  prevent  the 

{q)  Du  Boulmj  V.  Du  Boulay  (1869),  L.  E.  2  P.  C.  430 ;  Cowley  [Earl)  v. 
Cowley  {Countess),  [1901]  A.  C.  450. 

(r)  Du  Boulay  v.  Du  Boulay ,  supra ;  compare  Outram  [George)  &  Co.,  Ltd.  v. 
London  Evening  Newspapers  Co.,  Ltd.  (1911),  27  T.  L.  K.  231.  See  title  Tkade 
Marks,  Trade  Names,  and  Designs. 

(s)  Day  V.  Brownrigg  (1878),  10  Ch.  D.  294,  C.  A. ;  see  Street  y.  Union  Bank  of 
Spain  and  England  (1885),  30  Ch.  D.  156  (where  an  injunction  to  restrain  the 
_  use  of  the  phrase  ''Street,  London"  as  a  cypher  address  for  telegrams  was 
refused). 

[t)  Searle  v.  Choat  (1884),  25  Ch.  D.  723,  C.  A. ;  see  Ee  Potter,  Ex  parte  Day 
(1883),  48  L.  T.  912  ;  and  title  Eeceivers. 

[a)  Wynne  v.  Newhorough  (Lord)  (1790),  1  Ves.  164;  Leake  v.  Beckett  (1827), 
1  Y.  &  J.  339  ;  Hunter  v.  Nockolds  (1846),  15  L.  J.  (cH.)  320. 

(6)  A.-G,  V.  Compton  (1842),  1  Y.  &  C.  Ch.  Cas.  417,  427  ;  Soltau  v.  De  Held 
(1851),  2  Sim.  (n.  s.)  133,  150;  see  pp.  227  et  seq.,  234  et  seq.,  ante, 

(c)  Boyce  v.  Paddington  Borough  Council,  [1903]  1  Ch.  109;  see  pp.  221  et 
seq.,  234  et  seq.,  ante. 

(d)  Hext  V.  Gill  (1872),  7  Ch.  App.  699  ;  Shafto  v.  Bolckow,  Vaughan,  &  Co. 
(1887),  35  W.  E.  562  ;  see  also  Tipping  v.  Eckersley  (1855),  2  K.  &  J.  264. 

(e)  Hawkins  v.  Gardiner  (1853),  1  W.  E.  345  ;  Clements  v.  Welles  (1865),  L.  E. 
1  Eq.  200 ;  Evans  v.  Davis  (1878),  10  Ch.  D.  747,  764. 

(/)  Bird  V.  Lake  (1863),  1  Hem.  &  M.  Ill,  121. 
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violation  of  an  agreement,  the  persons  alleged  to  have  made  the 
agreement  must  be  parties  ig). 

576.  The  absence  of  persons  who  will  benefit  by  an  injunction 
will  not  prevent  the  court  from  granting  it  (/i),  but  an  injunction 
will  not  be  extended  so  as  to  protect  persons  who  are  not  parties  to 
the  action  (i),  nor  will  it  be  granted  in  the  absence  of  parties  where 
it  would  operate  injuriously  against  them  {k). 

Although  an  injunction  will  not  as  a  rule  be  granted  against  a 
person  not  a  party  to  the  action  (Z),  even  if  he  appear  {m),  yet  it 
may  be  granted  against  a  person  claiming  title  under  the  pro- 
ceedings. Thus  a  purchaser  under  a  decree  may  be  restrained  from 
committing  waste  before  completion  or  a  tenant,  to  whom  a 
receiver  appointed  in  an  action  has  let  part  of  the  estates,  may  be 
restrained  from  acting  in  breach  of  his  tenancy  agreement  (o), 
although  such  purchaser  or  tenant  is  not  a  party  to  the  action. 

Where  an  injunction  is  granted  against  a  company,  an  injunction, 
with  costs,  may  also  be  granted  against  its  secretary  if  he  has  been 
joined  as  a  defendant  and  appeared  and  adopted  the  company's 
defence,  although  no  evidence  is  adduced  to  show  that  he  took  any 
personal  part  in  the  acts  complained  of  (j;). 

Sect.  2. — Applicatioii  for  Injunction, 
Sub-Sect.  1. — By  Action. 

577.  Where  the  substantial  object  of  the  plaintiff  is  to  obtain  an 
injunction  he  should  indorse  his  writ  with  a  claim  therefor  (^),  but 
where  he  omits  to  do  so  leave  may  be  given  to  amend  the  indorse- 
ment by  asking  for  an  injunction  (a).  The  nature  of  the  injunction 
claimed  should  be  stated  on  the  indorsement  (5).    An  injunction 

{g)  Landed  Estates  Investment  Co.  v.  Weeding  (1869),  18  W.  R.  35. 

(A)  Const  V.  Harris  (1824),  Turn.  &  E.  496,  514;  Evans  v.  Coventry  (1854),  5 
De  Gr.  M.  &  Gr.  911,  0.  A.  So  it  seems  where  the  absent  parties,  though  proper 
parties  to  the  action,  would  not  be  affected  by  the  application  {Hamjpv.  RoMnson 
(1865),  3  De  G.  J.  &  Sm.  97,  110,  0.  A.). 

(^)  Gadd  v.  Worrall  (1795),  2  Anst.  555. 

\k)  M'Beath  v.  Ravenscroft  (1839),  8  L.  J.  (CH.)  208;  Hartlepool  Gas  and 
Water  Co.  v.  West  Hartlepool  Harbour  and  Rail.  Co.  (1865),  12  L.  T.  366.  In 
Hardinge  v.  Southhorough  Local  Board  (1875),  32  L.  T.  250,  an  injunction  was 
granted,  although  all  the  members  of  the  local  board  had  resigned. 

(l)  lueson  V.  Harris  (1802),  7  Ves.  251,  257. 

(m)  Edison  and  Stuan  Electric  Light  Co.  v.  Holland  (1889),  6  E.  P.  C.  243,  286, 
C.  A.  The  proper  course  is  to  add  such  persons  as  defendants  {ibid.,  at  p.  285). 
Leave  to  amend  and  add  the  third  party  as  a  defendant  will  not  be  given  after 
trial  for  the  purposes  of  an  appeal  {ibid.^  at  p.  286,  but  see  jper  Lindley,  L.J., 
ibid.,  at  p.  287). 

(n)  Casamajor  v.  Strode  (1823),  1  Sim.  &  St.  381. 

(o)  Walton  \.  Johnson  (1848),  15  Sim.  352.  As  to  the  extension  of  the  order 
to  workmen  or  servants  of  the  defendant,  see  p.  283,  post. 

(p)  Welsbach  Incandescent  Gas  Light  Co.,  Ltd.  v.  Daylight  Incandescent  Mantle 
Co.,  Ltd.  (1899),  16  E.  P.  0.  344,  356.  But  in  these  circumstances  damages 
will  not  be  awarded  against  him  {ibid.). 

{q)  E.  S.  C,  Ord.  3,  r.  2 ;  Coleboiirne  v.  Colebourne  (1876),  1  Ch.  D.  690;  see 
Savory  v.  Dyer  (1749),  1  Amb.  70. 

(a)  E.  S.  C,  Ord.  28,  r.  1 ;  Colebourne  v.  Colebourne,  supra. 
^  {b)  E.  S.  C,  Appendix  A,  Part  3,  s.  4  ;  Re  Myers'  Fatent  (1882),  26  Sol.  Jo. 
371. 
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may,  however,  be  granted  at  the  hearing  even  though  not  claimed  Sect.  2. 

upon  the  indorsement  on  the  writ  (c),  and  after  judgment  a  party  Applicatioa 

who  violates  the  spirit  of  the  decree  may  be  restrained  from  so  .  fo^". 

doing  on  motion,  and  it  is  not  necessary  to  commence  a  new  action  Injunction, 
specifically  claiming  an  injunction  (d). 

578.  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or  Service  of 
notice  of  a  writ  of  summons  may  be  allowed  whenever  an  injunc-  writ  out  of 
tion  is  sought  as  to  anything  to  be  done  within  the  jurisdiction,  •'^^^^ 

or  where  any  nuisance  within  the  jurisdiction  is  sought  to  be 
prevented  or  removed,  whether  damages  are  or  are  not  sought  in 
respect  thereof  (e). 

Sub-Sect.  2. — On  Motion  or  Sitmmons{f). 
(i.)  Who  may  apply. 

579.  An  application  for  an  injunction  may  be  made  by  any  Whomajr 
party,  and,  if  the  application  is  by  the  plaintiff,  it  may  be  made  apply, 
either  ex  parte  (g)  or  on  notice  (li),  but  if  it  is  by  any  other  party  it 

must  be  made  after  appearance  and  on  notice  to  the  plaintiff  (^). 

A  defendant  may  before  judgment  apply  for  an  injunction,  and 
he  may  do  so  even  if  the  plaintiff  has  already  served  him  with 
notice  of  application  for  a  like  purpose  (j).  If  the  defendant's  appli- 
cation is  connected  with  the  purpose  of  the  plaintiff's  action,  he  can 
apply  for  an  injunction  as  soon  as  he  has  entered  an  appear- 
ance (k),  but  if  the  relief  which  he  seeks  does  not  arise  out  of  the 
relief  sought  by  the  plaintiff,  he  cannot  apply  until  he  has  delivered 
a  counterclaim  or  issued  a  writ  in  a  cross-action  (Q. 

(ii.)  When  Application  may  he  made. 

580.  An  injunction  will  generally  be  granted  only  after  a  writ  of  When 
summons  has  been  issued  {m).    If,  however,  the  circumstances  of  injunctioQ 
the  case  are  very  urgent  (n),  or  where,  owing  to  the  offices  of  the  granted. 

(c)  Blomfield  v.  Eijre  (1845),  8  Beav.  250,  259  ;  Goodman  v.  Kine  (1845), 
8  Beav.  379 ;  Beynell  v.  8prye  (1852),  1  De  G.  M.  &  G-.  660,  0.  A. 

{d)  Grand  Junction  Canal  Co.  v.  Dimes  (1849),  17  Sim.  38 ;  Wright  v.  Athyns 
(1813),  1  Ves.  &  B.  313  (defendant  restrained  from  committing  waste). 

(e)  E.  S.  C,  Ord.  11,  r.  1  (f) ;  and  compare  Yearly  Practice  of  the  Supreme 
Court,  1911,  p.  69. 

(/)  I.e.y  by  motion  in  the  Chancery  Division  and  by  summons  in  the  King's 
Bench  Division ;  see  p.  274,  post, 
{g)  See  p.  276,  post. 

(h)  See  p.  275,  post. 

(i)  E.  S.  C,  Ord.  50,  r.  6. 

(./)  Sargant  v.  Bead  (1876),  1  Ch.  D.  600.  In  cases  of  this  kind  one  order  will 
be  made  on  both  motions,  but  the  plaintiff  will  usually  be  given  the  conduct  of 
the  proceedings  [ihid.). 

(k)  Carter  v.  Fey,  [1894]  2  Ch.  541,  C.  A.,  distinguishing  Sargant  v.  Bead, 
supra;  Gollison  v.  Warren,  [1901]  1  Ch.  812,  C.  A. 

(l)  Carter  v.  Fey,  supra. 

{m)  E.  S.  C,  Ord.  50,  r.  6 ;  but  see  the  text,  supra,  as  to  defendant's  applica- 
tion where  the  relief  sought  is  incidental  to  or  arises  out  of  the  relief  sought  by 
the  plaintiff. 

{n)  Thorneloe  v.  Skoines  (1873),  L.  E.  16  Eq.  126.  In  such  a  case  the  affidavit 
should  be  intituled  in  the  contemplated  action  and  also  in  the  matter  of  the 
Judicature  Acts  {Young  v.  Brassey  (1875),  1  Ch.  D.  277). 
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court  being  closed,  the  issue  of  the  writ  is  delayed  (o),  an  injunction 
may  be  granted  before  the  writ  has  been  issued,  upon  the  plaintiff 
undertaking  to  issue  the  writ  at  once. 

581.  An  injunction  may  be  obtained  in  vacation  (p)  as  well  as 
during  term  time,  and  whether  the  court  is  sitting  or  not.  In  the 
King's  Bench  Division  injunctions  are  usually  granted  in  chambers, 
but  it  is  not  the  practice  in  the  Chancery  Division  to  grant  injunc- 
tions in  chambers  when  the  courts  are  sitting  (a). 

582.  In  the  King's  Bench  Division  injunctions  may  be  applied 
for  ex  parte  or  on  a  summons  on  any  day  (h).  In  the  Chancery 
Division,  strictly  speaking,  every  day  during  term  is  a  motion  day  (c), 
but  the  convenience  of  the  court  requires  that  motions  should  be 
confined  to  particular  days.  If,  therefore,  a  party  desires  to  have 
a  motion  heard  on  a  day  which  is  not  a  day  appointed  for  hearing 
motions,  and  has  sufficient  reason,  he  should  apply  to  the  court  for 
permission  that  the  motion  be  heard  on  that  day  and  give  notice  to 
the  other  party  (c?).  The  notice  of  motion  must  state  that  the 
motion  is  to  be  made  by  leave  of  the  court,  and,  if  it  does  not  do  so, 
the  defendant  may  disregard  it  (e). 

583.  In  the  Chancery  Division,  if  a  motion  is  not  ready  to  be 
brought  on  the  day  for  which  notice  has  been  given ,  it  can  be 
saved  (/ ).  A  motion  may  be  saved  by  mentioning  it  to  the  court 
at  any  time  before  the  court  rises,  notwithstanding  that  motions 
may  have  been  finished  (g).  If  it  is  not  saved  it  will  be  treated  as 
abandoned  {h).  To  save  a  motion  by  special  leave  the  leave  of 
the  court  is  required  (i). 

584.  Upon  an  interlocutory  application  for  an  injunction,  the 
judge  may,  without  going  into  the  whole  merits,  make  an  order 
for  an  early  trial  {k), 

(Hi.)  Notice  of  Application. 

585.  In  the  King's  Bench  Division  the  application  for  an  injunc- 
tion is  usually  made  on  summons  in  chambers  (l).    In  the  Chancery 

(o)  Carr  v.  Morice  (1873),  L.  E.  16  Eq.  125;  see  also  Campana  v.  Wehh  (1874), 
22  W.  E.  622 ;  Chanock  v.  Hertz  (1888),  4  T.  L.  E.  331. 

{p)  Harhorough  {Lard)  v.  Wartnahy  (1844),  1  Ph.  364;  Chappell  v.  Davidson 
(1855),  2  K.  &  J.  123,  125. 

(a)  English  v.  Camberwell  Vestry,  [1875]  W.  N.  256. 

{h)  A  master  has  no  jurisdiction  (E.  S.  C,  Ord.  54,  r.  12  (e) ). 

(c)  Ano7i.  (1826),  4  L.  J.  (o.  s.)  (ch.)  204 ;  Chaffers^.  Baker  (1854),  5  De  G.  M. 
&G.  482,  C.  A. 

(d)  Anon.,  supra ;  ex  parte  applications  may  be  made,  however,  at  any  time, 
according  to  the  urgency  of  the  case. 

(e)  Hill  V.  Bimell  (1837),  8  Sim.  632 ;  Lloyd  v.  Gordon  (1818),  2  Coop.  temp. 
Cott.  171,  n. 

(/)  Re  Bamuen  Iron  Co.  (1852),  17  Jur.  127. 
\g)  Lapp  V.  Williams,  [1901]  W.  N.  91. 

(A)  Cuthbert  v.  Fane  (1837),  1  Jur.  890;  Turner  v.  Turner  {1851),  15  Jur. 
1165  ;  and  as  to  the  costs,  see  p.  287,  post. 

{i)  Arthur  v.  Consolidated  Kent  Collieries  Corporation  (1905),  49  Sol.  Jo.  403. 
{k)  E.  S.  C,  Ord.  50,  r.  1a.    As  to  appeals,  see  p.  283,  post. 
{I)  See  title  Pkactice  and  Procedure. 
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Division  ifc  is  made  on  motion,  and  unless  ex  parte,  is  made  on     Sect.  2. 
notice.  Application 

for 

586.  The  notice  of  application  must  be  properly  intituled  in  the  Injunction, 
action  (m).  — ; 

An  application  on  behalf  of  a  relator  is  irregular  ;  it  should  be  ^PP"^^*^®^' 
on  behalf  of  the  Attorney-General  (ii). 

587.  A  notice  of  motion  or  a  summons  for  an  injunction  may  Service  of 
be  served  by  the  plaintiff  at  any  time  after  appearance  has  been 
entered  by  the  defendant,  or  after  the  expiration  of  the  time  limited 

for  that  purpose  if  the  defendant  has  failed  to  appear  (0).  Notice 
of  motion  or  a  summons  may  also,  by  leave  of  the  court  or  a  judge 
to  be  obtained  ex  parte,  be  served  with  the  writ  or  at  any  time  after 
service  of  the  writ,  and  before  the  time  limited  for  appearance 

The  court  can  direct  service  of  any  notice  out  of  the  jurisdic- 
tion {q), 

588.  Unless  the  court  give  special  leave  to  the  contrary,  there  Length  of 
must  be  at  least  two  clear  days  between  the  service  of  the  notice  ^^^^^s- 
of  motion  and  the  day  named  in  the  notice  for  hearing  (r).  The 

same  length  of  notice  is  required  in  the  case  of  a  summons  (s). 

In  a  proper  case  leave  to  serve  short  notice  of  motion  may  be  Short  notice 
obtained.    Express  leave  for  the  purpose  must  be  given,  and  leave  ^^otion. 
to  serve  notice  of  motion  before  appearance      does  not  include 
leave  to  serve  short  notice  {u).     Leave  to  serve  short  notice,  or 
to  serve  notice  before  appearance,  can  be  given  only  by  the  judge, 
and  cannot  be  given  by  a  master  even  during  vacation  (v). 

Where  leave  to  serve  short  notice  is  irregularly  obtained,  but 
the  party  served  has  not  been  injured  by  the  irregularity,  the 
court  may  disregard  the  irregularity  and  hear  the  motion  on  its 
merits  (zt;). 

589.  When  leave  is  obtained  to  serve  notice  of  motion  with  Notice  must 
the  writ  or  before  appearance  (x),  or  to  serve  short  notice  of 


(m)  Roivlatt  v.  Cattell  (1842),  2  Hare,  186. 
{n)  A.-G.Y.  Wright  (1841),  3  Beav.  447. 
(0)  R  S.  C,  Ord.  52,  r.  8. 

Ip)  Hid.,  r.  9.  A  motion  for  an  injunction  upon  notice  and  before  appear- 
ance, or  before  the  time  for  appearance  has  expired,  cannot  be  made  unless 
leave  to  give  notice  has  been  obtained,  and  the  notice  expresses  that  fact 
{Goohe  V.  (1826),  4  L.  J.  (0.  S.)  (CH.)  141). 

{q)  E.  S.  C,  Ord.  11,  r.  8  (a).  It  was  formerly  doubtful  whether  the  court 
had  jurisdiction  to  allow  service  of  a  notice  of  motion  with  the  writ  on  a  party 
out  of  the  jurisdiction  (Mamio&a  and  North-West  Land  Corporation  v.  Allan, 
[1893]  3  Ch.  432),  but  in  practice  the  court  granted  leave  to  make  the  service 
without  prejudice  to  any  question  which  might  arise  upon  it  {Rersey  v.  Young, 
[1894]  W.  N.  18,  0.  A.,  followed  in  Overton  &  Go.  v.  Burn,  Lowe,  &  Sons  (1896), 
74  L.  T.  776,  C.  A.). 

(r)  E.  S.  0.,  Ord.  52,  r.  5.  In  the  computation  of  the  two  days,  Sundays, 
Christmas  Day,  and  Good  Friday  are  not  to  be  reckoned  (E.  S.  C,  Ord.  64,  r.  2). 

(s)  E.  S.  C,  Ord.  54,  r.4(e). 

{t)  See  E.  S.  C,  Ord.  52,  r.  9. 

(w)  Hart  V.  Tulk  (1849),  6  Hare,  611. 

{v)  Conacher  v.  Conacher  (1881),  29  W.  E.  230. 

(iv)  Dawson  v.  Beeson  (1882),  22  Ch.  D.  504,  C.  A. ;  see  E.  S.  C,  Ord.  70,  r.  1. 
(x)  Chambers  v.  Toijnhee  (1864),  12  W.  E.  1100. 
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motion  (a),  the  party  obtaining  it  should  take  good  care  that  his^ 
evidence  is  ready  before  the  day  for  hearing  mentioned  in  the 
notice,  and  the  fact  that  such  leave  has  been  given  must  distinctly 
appear  on  the  face  of  the  notice.  If  the  notice  does  not  state 
that  leave  has  been  obtained,  and  the  defendant  appears  and  objects,, 
the  court  may  give  leave  to  amend  at  once  and  to  serve  the  amended 
notice  then  and  there,  and  proceed  to  try  the  case  on  its  merits  (b) . 

Costs  may  be  given  though  not  asked  for  in  the  notice  of 
motion  (c). 

590.  Where  the  defendant  has  made  default  in  entering  appear- 
ance, or  no  address  for  service  is  given  {d),  a  notice  may  be  served 
by  filing  (e).  If,  on  the  hearing  of  an  application,  the  court  is  of 
opinion  tlaat  any  person  to  whom  notice  has  not  been  given  ought 
to  have  or  to  have  had  such  notice,  it  may  either  dismiss  the 
application  or  adjourn  the  hearing  in  order  that  such  notice  may  be 
given  (/).  If  there  is  more  than  one  defendant,  all  the  defendants, 
who  are  interested  in  the  application  should  be  served  (g). 

591.  The  amendment  of  the  statement  of  claim  pending  notice 
of  motion  operates  as  an  abandonment  of  the  notice  (h),  unless  the 
plaintiff  obtains  leave  to  amend  without  prejudice  to  the  pending 
notice  (t). 

(iv.)  Ajpplication  Ex  jparte. 

592.  An  injunction  will  not,  in  general,  be  granted  without  notice, 
but  the  court,  if  satisfied  that  the  delay  caused  by  proceeding  in  the 
ordinary  way  might  entail  serious  mischief,  may  make  an  order  eoc 
parte  upon  such  terms  as  it  thinks  just  (k). 

Application  for  an  injunction  may  be  made  by  a  plaintiff  ex' 
parte  (I). 

{a)  Harris  v.  Leivis  (1844),  8  Jui\  1063 ;  Dawson  v.  JBeeson  (1882),  22  Ch.  D. 
504,  0.  A. 

(&)  Heyivood  v.  Wait  (1870),  18  W.  E.  205. 

(c)  Clark  v.  Jaques  (1849),  11  Beav.  623;  Butler  v.  Gardener  (1850),  12  Beav. 
625  ;  but  in  Pratt  v.  Walker  (1854),  19  Beav.  261,  where  the  respondent  did  not 
appear,  Eomilly,  M.K.,  refused  costs,  as  they  were  not  asked  for  by  the  notice 
of  motion. 

(cZ)  As  required  by  E.  S.  C,  Ords.  4  and  12. 
(e)  E.  S.  0.,  Ord.  67,  r.  4. 
(/)  E.  S.  C,  Ord.  52,  r.  6. 

[g)  Service  v.  Castaneda  (1845),  9  Jur.  367. 

{h)  Martin  v.  Fust  (1836),  8  Sim.  199 ;  GoutJmaiteY.  Rippon  (1838),  1  Beav.  54  ; 
Monypenny  v.  Bering  (1852),  1  W.  E.  99  ;  see  Smith  v.  Dixon  (1864),  12  W.  E. 
934  ;  London  and  Blackwall  Rail.  Co.  v.  Limeliouse  District  Board  of  Works 
3  K.  &  J.  123. 

{i)  Martin  v.  Fust,  supra;  Caldwell  v.  Pagliam  Harhour  Reclamation  Co.. 
(1876),  2  Ch.  D.  221  ;  see  ChUd  v.  Douglas  (1854),  Kay,  560,  574.  In  RaivUngs 
V.  Lambert  (1860),  1  John.  &  H.  458,  leave  was  given  after  a  demurrer  had  been 
allowed. 

(k)  E.  S.  C,  Ord.  52,  r.  3  ;  and  see  Lloyds  Bank,  Ltd.  v.  Medway  Upper  Navi- 
gation Co.,  [1905]  2  K.  B.  359,  C.  A. ;  but  an  injunction  will  not  be  granted  ex 
parte  where  its  effect  will  be  to  stop  a  great  trading  concern  {Croiuder  v.  Tinkler 
(1816),  19  Ves.  617).  In  Anon.  (1857),  3  Jur.  (n.  s.)  685,  an  ex  parte  in  junction 
was  granted  to  restrain  the  defendant  from  doing  certain  acts  which  he  had 
agreed  not  to  do  if  a  certain  sum  of  money  was  paid,  although  the  plaintiff  was 
not  prepared  to  pay  the  full  sum. 

-  ™.  "      of  ex  parte 


{I)  E.  S.  C,  Ord.  50,  r.  6.   See  p.  273,  ante.  The 


granting 


Part  V. — Peocedure  to  obtain  Injunction. 


277 


In  an  urgent  case  the  order  may  be  made  before  service  and 
<even  before  issue  (n),  of  the  writ.  Where  leave  is  sought  to  issue 
a  writ  for  service  out  of  the  jurisdiction,  and  the  writ  asks  for  an 
injunction  which  is  applied  for  ex  parte,  the  order  giving  leave  to 
serve  the  writ  may  also  direct  that  the  injunction  do  issue  from 
and  after  the  issuing  of  the  writ  (o). 

An  ex  parte  injunction  will  not  be  granted  if  the 
appeared  ( p),  unless  the  case  is  very  pressing  (q). 
parte  application  is  applied  for  after  appearance, 
appearance  has  been  entered  must  be  stated  in 
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Where  an  ex 
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support  (?•);  otherwise  the  injunction  may  be  dissolved.  In  the 
King's  Bench  Division  when  an  interim  injunction  is  granted  ex 
jjarte  the  judge  usually  gives  leave  to  issue  a  summons  to  continue 
the  order  until  trial. 

A  defendant  who  has  had  notice  of  an  application  for  an  injunction, 
which  he  is  willing  and  ready  to  meet,  ought  not  to  have  that 
injunction  issued  against  him  ex  parte.  If,  from  the  other  engage- 
ments of  counsel  or  from  the  pressure  of  other  business  on  the  court, 
the  plaintiff  cannot  bring  on  his  application,  the  inconvenience  of 
this  should  fall  on  him  and  not  on  the  defendant,  as,  otherwise,  the 
latter  would  be  harassed  and  punished  as  a  wrongdoer  without  an 
opportunity  of  being  heard  (a). 

593.  The  court  sometimes  grants  an  interim  order  in  the  nature  interim 
of  an  injunction  restraining  the  defendant  until  after  a  named  oi'^lers. 
day  or  until  further  order.    An  order  of  this  kind  is  usually 


injunctions  is  the  exercise  of  very  extraordinary  jurisdiction,  and  therefore  the 
time  at  which  the  plaintiff  first  had  notice  of  the  act  complained  of  will  be 
looked  at  very  carefully  in  order  to  prevent  an  improper  order  being  made 
against  a  party  in  his  absence,  and  if  the  applicant  has  acquiesced  for  some 
time,  it  will  not  be  granted  {Mexhorough  {Earl)  v.  Bower  (1843),  7  Beav.  127, 
131). 

(m)  Be  H:s  Estate,  H.  v.  H.  (1875),  1  Ch.  D.  276 ;  Colebourne  v.  Colehoimie 
(1876),  1  Ch.  D.  690;  Brand  v.  Mitson  [otherwise  Brand)  (1876),  24  W.  E.  524  ; 
but  the  court  will  not  grant  an  injunction  to  prevent  the  transfer  of  stocks 
till  after  the  defendant  has  appeared  or  is  in  contempt  for  want  of  appearance, 
and  then  only  upon  notice  {BooUttle  v.  Walton  (1771),  2  Dick.  442). 

(n)  See  p.  273,  ante. 

(o)  Young  v.  Brasseij  (1875),  1  Ch.  D.  277. 

(p)  Collard  v.  Cooper  (1821),  Madd.  &  G.  190 ;  Perr 2/  v.  Weller  (1827),  3 
Pvuss.  519  ;  Laugham  v.  Great  Northern  Rail.  Co.  (1847),  1  De  G.  &  Sm.  486, 
497. 

[q)  Allardv.  Jones  (1809),  15  Ves.  605;  Harrisonv.  Cockerell  (1817),  3  Mer.  1 ; 
Acraman  v.  Bristol  Dock  Co.  (1830),  1  Euss.  &  M.  321  ;  Petley  v.  Eastern 
Counties  Rail.  Co.  (1839),  8  Sim.  483  ;  Bell  v.  Hull  and  Selhij  Rail.  Co.  (1840),  1 
Ey.  &  Can.  Cas.  616,  623.  In  Acraman  v.  Bristol  Dock  Co.,  supra,  counsel, 
who  had  been  instructed  to  oppose  the  motion,  although  no  notice  had  been 
given,  was  allowed  to  be  heard.  A  special  injunction  (such  as  one  to  restrain 
navigation  of  ships)  will  not  be  granted  ex  -parte  after  appearance  has  been 
entered  {Marasco  v.  Boiton  (1750),  2  Ves.  Sen.  112). 

(r)  Harrison  v.  Cockerell,  supra;  Randall  v.  Commercial  Rail.  Co.  (1839), 
8  L.  J.  (CH.)  252;  Sutton  v.  Mumford  (1830),  2  Coop.  temp.  Cott.  171,  n. ; 
Mexican  Co.  of  London  v.  Maldonado,  [1890]  W.  N.  8.  It  would  appear  from 
Mexican  Co.  of  London  y.  Maldonado,  supra,  that,  although  the  fact  is  not  stated 
in  the  affidavit  in  support,  it  would  be  sufficient  if  the  judge  is  informed  of  the 
fact  at  the  hearing. 

(a)  Graham  v.  Campbell  (1878),  7  Ch.  D.  490,  493,  C.  A. 
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granted  upon  ex  parte  application,  but  may  be  granted  on  an 
Application  application  upon  notice  (h).    In  the  Chancery  Division  the  named 


for 
Injunction 


Meaning  of 
"  or  further 
order." 


In  general. 


On  ex  ])(^He 
applications 
all  material 
facts  must  be 
disclosed. 


day  is  generally  the  next  motion  day,  but  an  earlier  day  may  be 
named  ;  and  the  plaintiff  is  usually  given  liberty  by  the  order  to 
serve  notice  of  motion  for  the  day  named  (c).  Sometimes  liberty 
is  reserved  to  the  defendant  to  move  to  discharge  the  order  before 
the  named  day,  with  liberty  to  the  plaintiff  to  move  similarly 
for  an  injunction.  Where  in  these  circumstances  simultaneous 
applications  are  made  on  the  part  of  the  plaintiff  for  an  injunction 
in  the  terms  of  the  order  and  on  the  part  of  the  defendant  to 
discharge  the  order,  the  plaintiff  has  the  right  to  begin  {d). 
Interim  orders  are  not  exactly  like  ex  'parte  injunctions  which  put 
the  other  side  to  the  necessity  of  coming  to  the  court  to  dissolve 
them,  and  in  many  respects  they  are  a  convenient  course  of 
j)roceeding  {e). 

When  an  interim  order  is  made  to  extend  over  a  certain  day 
or  until  further  order,  the  words  ''or  further  order"  mean  an 
order  made  before  the  day  named  (/).  There  must  be  no  delay  in 
applying  for  an  interim  order  (g) ;  but  the  court,  although  refusing 
such  an  order,  may  give  leave  to  serve  short  notice  of  motion, 
notwithstanding  that  no  appearance  has  been  entered  (h). 

Sect.  3. — Evidence, 

594.  Upon  a  motion  or  summons  for  an  injunction  evidence  (i) 
may  be  given  by  affidavit,  but  the  court  may  on  the  application  of 
either  party  order  the  attendance  for  cross-examination  of  the 
person  making  the  affidavit  (k), 

595.  If  the  application  for  an  interlocutory  injunction  or  interim 
order  is  made  ex  j^a^te,  the  applicant  must  state  his  case  fully  and 
fairly  to  the  court,  and  must  disclose  all  material  facts  (l).  The 
affidavits  in  support  of  an  ex  parte  application  should  also  always 
state  the  precise  time  at  which  the  plaintiff  or  those  acting  for  him 
became  aware  of  the  threatened  injury  {m),  and  should  show,  in 
effect,  either  that  notice  to  the  defendant  would  be  mischievous 
or  that  the  matter  is  so  urgent  that,  if  notice  were  served,  the 


(&)  In  an  urgent  case  an  interim  order  may  be  granted  wben  the  other  side 
has  been  served  with  notice  of  motion  but  has  not  had  an  opportunity  of 
answering  the  affidavits  {Femuich  v.  East  London  Bail.  Co.  (1875),  L.  E.  20  Eq. 
544,  547) ;  see  note  {h),  p.  280,  post. 

(c)  1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  518. 

{d)  Fraser  v.  Wltalley,  Gartside  v.  Whalley  (1864),  2  Hem.  &  M.  10. 

(e)  Fuller  v.  Taylor  (1863),  32  L.  J.  (CH.)  376,  _2^er  Wood,  Y.-C,  at  p.  377. 

(/)  Bolton  V.  London  School  Board  (1878),  7  Ch.  D.  766.  It  cannot  be 
extended  after  the  named  day  except  with  the  leave  of  the  coui't  (ibid.). 

((/)  Greer  v.  Bristol  Tanning  Co.  (1885),  2  E.  P.  C.  268. 

(70  lUd. 

(i)  See,  generally,  title  Evidence,  Yol.  XIII.,  pp.  415  seq. 

(/.  )  E.  S.  C,  Old.  38,  r.  1 ;  and  see  also  rr.  28  and  29  (ibid.). 

(/)  A.-G.  V.  Liverpool  Corporation  (1835),  1  My.  &  Cr.  171 ;  Castelli  v.  Cooh 
(1849),  7  Hare,  89,  94;  Dalylish  v.  Jarvie  (1850),  2  Mac.  &  G.  231,  243  ;  Fidler 
V.  Taylor,  supra  (interim  order) ;  Sdimitten  v.  Faulhs,  [1893]  W.  N.  64 ;  and 
see  pp.  288,  298,  post. 

{m)  Calvert  v.  Gray  (1830),  2  Coop.  temp.  Cott.  171,  n. 
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mischief  would  have  been  done  before  the  injunction  could  be 
obtained.  Unless  the  affidavits  show  the  above,  the  application 
may  be  directed  to  stand  over,  and  notice  of  it  to  be  served  on  the 
defendant  (n). 

At  the  hearing,  the  case  put  forward  must  correspond  with  the 
case  set  out  in  the  statement  of  claim,  if  any  (o),  and  the  plaintiff 
will  not  be  allowed,  when  he  puts  forward  prominently  and  relies 
upon  a  given  case,  and  fails  upon  that  case,  to  spell  out  another 
and  say  he  might  have  framed  his  case  so  as  to  show  a  title  to 
the  relief  asked  (p).  The  court  never  grants  an  injunction  on 
general  complaints,  and  general  words  in  a  notice  of  motion  can 
only  be  justified  by  establishing  a  specific  case  of  injury  (g). 

The  affidavit  may  be  made  by  any  person  having  sufficient 
knowledge  of  the  facts  It  is  usually  made  by  the  plaintiff,  and, 
if  no  sufficient  reason  is  assigned  for  its  not  being  so  made,  the 
order  may  be  refused  (6).  If,  on  an  ex  parte  application,  the  affidavit 
is  not  sufficiently  positive,  notice  of  the  application  may  be  ordered 
to  be  given  (c).  The  affidavit  should  not,  as  a  rule,  be  sworn  until 
after  the  issue  of  the  writ  {d),  but  in  exceptional  cases  the  court 
may  grant  an  interim  order,  although  the  affidavit  was  sworn  before 
the  issue  of  the  writ  (e).  In  such  cases  the  court  now  requires  the 
affidavit  to  be  re-sworn  and  filed,  and  the  plaintiff  is  required  to 
give  an  undertaking  to  have  this  done  (/). 

All  affidavits  must  be  filed  (g).  In  the  Chancery  Division 
affidavits  may  be  filed  at  any  time  before  the  motion  is  actually 
heard  (/O,  but  the  court  will  endeavour  to  prevent  either  party 


Sect.  3. 
Evidence. 


Case  on 
hearing  must 
correspond 
with  case 
pleaded. 


Affidavit. 


Filing  of 
affidavits. 


{n)  Practice  Note  (1823),  1  L.  J.  (o.  s.)  (ch.)  3. 

(o)  Butts  V.  Mattheivs  (1836),  5  L.  J.  (CH.)  134 ;  Burton  v.  Blahemw^e  (1838), 
2  Jur.  1062  ;  Hertz  v.  Union  Bank  of  London  (1854),  1  Jur.  (n.  s.)  127.  If  the 
statement  of  claim  states  that  a  certain  mode  of  operation  will  inflict  injury,  and, 
after  giving  notice  of  motion,  that  mode  of  operation  is  changed  and  another 
adopted,  the  proper  course  is  to  amend  the  statement  of  claim  {Hertz  v.  Union 
Bank  of  London,  supra). 

{p)  Whitiuorth  y.  Gaugain  (1841),  Cr.  &  Ph.  325;  CastelU  v.  Cook  (1849), 
7  Hare,  89.  Nor  can  a  party  who  might  have  brought  forward  his  whole  case 
at  once,  but  who  brings  forward  a  part  only,  when  that  fails,  remodel  his  case 
and  rely  on  a  different  equity  (Barker  v.  North  Staffordshire  Rail.  Co.  (1848),  5 
Ey.  &  Can.  Cas.  401  ;  and  see  Powell  v.  Lassalette  (1822),  Jac.  549,  551). 

(g)  Hertz  v.  Union  Bank  of  London,  supra. 

(a)  Kenworthy  v.  Accunor  (1819),  3  Madd.  550  ;  Byron  {Lord)  v.  Johnston 
(1816),  2  Mer.  29;  HamiltwiY.  Board  (1863),  1  New  Eep.  379,  C.  A. 

(6)  Spalding  v.  Keely  (1835),  7  Sim.  377  ;  S.  C.  suh  nom.  Spalding  v.  Reiley 
(1835),  4  L.  J.  (cH.)  169  ;  see  Scotson  v.  Oaury  (1841),  1  Hare,  99. 

(c)  Byron  {Lord)  v.  Johnston,  supra. 

{d)  Francome  v.  Francome  (1865),  11  Jur.  (n.  s.)  123  ;  see  Boiven  v.  Boiuen 
(1873)  7  I.  E.  Eq.  251. 

(e)  Fennall  v.  Brotun  (1854),  18  Jur.  1051 ;  Green  v.  Prior,  [1886]  W.  N.  50. 
(/)  Green  v.  Prior,  supra. 

{g)  E.  S.  C,  Ord.  38,  r.  10,  and  stamped  {ihid.,  r.  15) ;  Yearly  Practice  of  the 
Supreme  Court,  1911,  pp.  530,  531.  As  to  the  form  and  contents  of  affidavits 
generally,  see  title  Evidence,  Yol.  XIII.,  p.  625  ;  as  to  filing  and  office  copies  of 
affidavits,  ihid.,  p.  629;  and  as  to  copies  of  affidavits  for  parties,  see  E.  S.  C, 
Ord.  66,  r.  7  (f)  (i.);  Yearly  Practice  of  the  Supreme  Coui't,  1911,  pp.  1095, 
1096. 

{h)  Fx  parte  Leicester  (1801),  6  Yes.  429,  432  ;  Munro  v.  Wivenlioe  and 
Brightlingsea  Rail.  Co.  (1865),  4  De  G-.  J.  &  Sm.  723,  736,  C.  A. 
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from  gaming  any  advantage  from  filing  affidavits  at  the  last 
moment  (i),  and  will  usually  order  the  motion  to  stand  over  until 
the  next  motion  day  in  order  to  enable  the  other  party  to  answer 
the  affidavits.  Sometimes  an  interim  order  will  be  granted  in 
the  meantime  (k).  When  the  affidavits  have  been  filed,  office 
copies  must  be  in  court  when  the  injunction  is  moved  for  (Z)  ; 
but,  where  there  is  no  time  to  get  the  affidavit  filed  before  the 
application,  the  injunction  may  be  granted  upon  an  undertaking 
to  file  the  affidavit  and,  in  vacation,  the  court  will  sometimes 
take  affidavits  into  its  own  custody  and  consider  them  as  filed  (n). 
Except  by  leave  of  the  court,  no  order  made  ex  parte  in  court 
founded  on  any  affidavit  is  of  any  force,  unless  the  affidavit  is 
actually  made  before  the  order  is  applied  for  and  produced  or  filed 
at  the  time  of  making  the  motion  (o).  Where,  on  a  motion,  the 
respondent  does  not  appear,  affidavits  of  service  can  be  sworn  and 
filed  before  the  order  is  drawn  up  ( p). 

In  the  King's  Bench  Division  the  affidavits  are  not  usually  filed 
before  the  summons  comes  on,  but  are  simply  produced  then  and 
read  and  subsequently  filed. 

After  a  motion  has  been  opened  no  fresh  evidence  can  be  admitted 
without  the  leave  of  the  court  (q),  which  will  be  granted  only  in 
special  cases  (r).  When  a  motion  is  ordered  to  stand  over  on 
certain  terms  till  the  hearing,  no  new  evidence  can  be  filed  on  the 
motion  (s).  But,  on  an  application  by  way  of  appeal  from  an 
order  granting  an  interlocutory  injunction,  the  respondent  may 
adduce  fresh  evidence  in  support  of  the  injunction  (^).  The  court 
may  take  notice  of  an  order  made  in  previous  proceedings  in  the 
action,  and  of  what  passed  at  the  hearing  (a). 

596.  To  entitle  a  plaintiff  to  an  interlocutory  injunction  he 
must  either,  by  proof  or  admission  from  the  other  party,  make 
out  a  plain  case  (b).    If  he  makes  out  a  prima  facie  case  which 


{i)  Carew  v.  Yates  (1852),  1  W.  E.  11. 

{k)  Carew  v.  Yates,  supra  ;  Besemeres  v.  Besemeres  (1853),  Kay,  Appendix,  xvii. 

[l)  Jackson  V.  Cassidij  (1841),  10  Sim.  326  ;  Eheij  v.  ^cZaws  (1863),  4  Giff.  398. 

(m)  Niemann  v.  Harris,  [1870]  W.  N.  6.  When  an  affidavit  is  used  on  a 
motion  but  is  not  filed  until  afterwards,  it  may  be  entered  in  the  order  as  read, 
even  though  the  fact  that  it  has  not  been  filed  was  not  brought  to  the  attention 
of  the  court,  provided  that  it  does  not  interfere  with  the  date  of  the  order,  as 
where  for  example  it  is  filed  on  the  same  day  (^e  King  &  Co.'s  Trade-Mark, 
[1892]  2  Ch.  462,  C.  A). 

{n)  A.-G.v.  Ze^y/s(1845),8Beav.  179;  Carry.  i)/oWce(1873),  L.  E.  16 Eq.  125. 

(o)  E.  S.  C,  Ord.  38,  r.  19. 

[p)  28  Sol.  Jo.  (1884)  591  (memo,  issued  to  registrars).  This  was  not  the 
case  formerly;  see  Seear  v.  Webb  (1883),  25  Ch.  D.  84,  0.  A.,  where  the  old 
practice  is  discussed. 

((/)  Smith  V.  Siuansea  Dock  Co.  (1852),  9  Hare,  Appendix,  xx.,  n. ;  Bird 
V.  Lake  (1863),  1  Hem.  &  M.  Ill,  119.  This  rule  extends  to  documents  which 
it  is  proposed  to  verify  viva  voce  by  the  attesting  witness  {Bird  v.  Lake,  supra). 

(r)  East  Lancashire  Bail.  Co.  v.  Hattersley  (1849),  8  Hare,  72,  86;  Anderton 
v.  Yates  (1850),  15  Jur.  833. 

(s)  Sirajer  v.  Audsleij  (1872),  L.  E.  13  Eq.  401. 

(0  Pole  V.  Joel  (1858),  2  De  G.  &  J.  285,  C.  A. ;  see  Const  v.  Barr  (1826),  2  Euss. 
161  ;  E.  S.  C,  Ord.  58,  r.  4. 

(a)  lAster  v.  Leather  (1857),  3  Jm\  (n.  s.)  433. 

\b)  Potts  V.  Potts  (1825),  3  L.  J.  (o.  s.)  (oil.)  176 ;  and  see  De  Tastet  v 
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is  not  denied  by  the  defendant,  an  injunction  will  be  granted  (c).     ^ect.  3. 
It  is  not  sufficient  for  the  defendant  by  his  affidavit  to  make  a  Evidence, 
general  denial  of  the  plaintiff's  rights.    In  order  to  defeat  the 
plaintiff's  claim,  he  must  traverse  the  whole  facts  on  which  the 
plaintiff's  equity  depends  (d), 

597.  The  court  has  a  discretionary  power  of  acting  upon  such  Discretionary 
evidence  as  may  be  before  it  at  the  time,  and  will  not  allow  a  ^^^^^g^^^ 
motion  to  stand  over  in  order  to  enable  a  party  to  examine  a  evidence, 
witness  viva  voce,  if  it  considers  that  the  application  is  made  in 

order  to  create  delay  (e),  or  that  there  is  sufficient  evidence  before 
it  to  enable  it  to  deal  with  the  motion  (/). 

Where  the  evidence  is  wholly  conflicting,  the  court  may  order 
the  case  to  stand  over,  in  order  that  experiments  may  be  made, 
and,  for  that  purpose,  may  appoint  an  expert  to  make  the  necessary 
experiments  and  report  to  the  court  on  the  result  ((/).  The 
expert  so  appointed  assists  the  court  in  a  quasi-judicial  capacity, 
and  the  court  will  not  allow  him  to  be  called  as  a  witness  (Ii). 
Where  a  plaintiff  has  proved  his  right  to  an  injunction  against  a 
nuisance,  it  is  no  part  of  the  duty  of  the  court  to  refer  to  an 
expert  the  question  how  the  nuisance  can  best  be  abated  (?*). 

598.  The  court  may,  on  the  application  of  any  party,  make  Detention, 
an  order  for  the  detention,  preservation,  or  inspection  of  any  inspection, 
property  or  thmg,  being  the  subject  of  any  cause  or  matter,  and  yation  of 
authorise  samples  to  be  taken  or  experiments  tried  (k).    A  judge  property, 
may  also  inspect  any  property  or  thing  concerning  which  any 
question  may  arise  (Z).    An  application  for  an  order       for  the 

Bordenave  (1882),  Jac,  516;  Sanxter  v.  Foster  (1841),  Cr.  &  Ph.  302;  M'Ciirdij 
V.  Noah  (1847),  17  L.  J.  (ch.)  165  (where  injunctions  were  refused). 

(c)  Bell  V.  Wilson  (1865),  34  L.  J.  (ch.)  572. 

(d)  Byeeroft  y.  Bijecroft  (1854),  2  Sm.  &      326 ;  see  Benys  v.  Loeoch  (1837), 
3  My.  &  Cr.  205  ;  Balin  v.  Gathercole  (1844),  1  Coll.  565. 

(e)  Nm^manville  v.  Stanning  (1853),  10  Hare,  Appendix,  xx. 
(/)  Mayer  v.  Spence  (1860),  1  John.  &  H.  87. 

[g)  Case  v.  Midland  Rail.  Co.  (1859),  27  Beav.  247  ;  OarhurightY.  Last  (1876), 
1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  401 ;  Craven  v.  Kaye  (1876),  1  Seton, 
Judgments  and  Orders,  6th  ed.,  p.  577  ;  Broder  v.  Saillard  (1876),  2  Ch.  D. 
692,  694  ;  Badische  Anilin  und  Soda  Fabrik  v.  Levinstein  (1883),  24  Ch.  D. 
156. 

(/?,)  Broder  v.  Saillard  (1876),  24  W.  E.  456. 

(i)  A.-G.  V.  Golney  Hatch  Lunatic  Asylum  (1868),  4  Ch.  App.  146. 

(k)  E.  S.  C,  Ord.  50,  r.  3.  Under  this  rule  the  court  will  grant  an  interim 
injunction  to  restrain  a  defendant  from  ceasing  to  pump  water  out  of  a  mine 
in  order  to  preserve  the  mine  from  obstruction  {Strelley  v.  Bearson  (1880),  15 
Ch.  D.  113),  and  will  also  grant  an  injunction  to  protect  a  fund  pending  an 
appeal  {Bolini  v.  Gray,  Sturla  v.  Breccia  (1879),  12  Ch.  D.  438,  C.  A.).  The  judge 
has  a  discretion  as  to  how  the  costs  incurred  under  an  order  under  this  rule 
should  be  borne,  and  consequently  the  party  who  is  ordered  to  pay  such  costs 
has  no  right  to  appeal  from  such  order,  without  leave  {Mitchell  v.  Barley  Main 
Colliery  Co,  (1883),  10  Q.  B.  D.  457). 

_  (0  E.  S_.  C,  Ord.  50,  r.  4.  The  conclusion  to  which  a  judge  may  come  on  a 
view  by  him  under  this  rule  is  not  of  itself  sufficient  to  support  an  injunction. 
He  must  also  be  satisfied  by  independent  evidence  that  the  case  is  one  for  an 
injunction  [London  General  Omnibus  Co.,  Ltd.v.  Lavell,  [1901]  1  Ch.  135,  C.  A.  ; 
but  see  Be  Bourne's  Trade- marks,  Bourne  v.  Swan  and  Edgar,  Ltd.,  [1903]  1 
Ch.  211,  where  the  former  case  is  commented  on). 

(m)  Under  E.  S.  C,  Ord.  50,  r.  3. 
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Sect.  s.  detention,  inspection  or  preservation  of  any  property  may  be 
Evidence,  made  by  any  party  (n).  In  a  case  of  emergency  the  order  may 
be  made  ex  parte  (o).  An  order  for  inspection  will  not  be  granted 
unless  the  court  considers  that  the  nature  of  the  case  requires 
it  ip).  In  a  proper  case  a  plaintiff  may  be  given  liberty  to  enter 
upon  the  land  belonging  to  the  defendant,  and  to  excavate  the 
soil  thereof  for  the  purposes  of  inspection  {q). 

Sect.  4. — The  Order, 

Language  of  599.  The  right  to  an  injunction  being  founded  on  the  fact  that 
order.  injury  is  accruing  to  the  plaintiff,  that  fact  should  be  mentioned  in 

the  order  (r).  The  court  should  see  that  the  language  of  its  order  is 
such  as  to  render  it  quite  plain  what  it  permits  and  what  it  pro- 
hibits (s).  An  order  which  only  prohibits  a  man  from  doing  what 
he  has  no  authority  to  do,  without  informing  him  what  are  the 
limits  of  such  authority,  leaves  the  question  undecided  and  to 
be  discussed  on  a  motion  for  the  breach  of  the  injunction,  and 
is  irregular  {t). 

If,  however,  adequate  protection  cannot  be  given  in  any  other 
way,  an  injunction  may  be  granted  in  extensive  terms  {u).  An 
injunction  to  protect  a  right  which  is  limited  in  duration  should 
not  be  perpetual  in  form  {v).  An  interlocutory  injunction  cannot 
exceed  the  relief  claimed  by  the  statement  of  claim  (a). 

Form  of  600.  According  to  the  present  practice  the  form  of  an  inter- 

order,  locutory  order  is  "  until  judgment  or  further  order  "  (h). 

Although  the  injunction  is  claimed  against  the  defendant  alone, 

___ 

[n)  As  to  when  the  application  may  be  made,  see  E.  S.  C,  Ord.  50,  r.  6. 

(o)  Hennessy  v.  Bohmann,  Osborne,  &  Co.,  [1877]  W.  N.  14, 

{p)  Barlotv  v.  Bailey  (1870),  18  W.  E.  783  (where  the  order  was  refused  on 
the  ground  that  proof  of  the  nuisance  complained  of  could  be  obtained  from 
external  sources).  > 

{q)  Lumh  V.  Beaumont  (1884),  27  Ch.  D.  356. 

(r)  Lingwood  v.  Stoiumarhet  Papermaking  Co.  etc.,  Ltd.  (1865),  13  L.  T.  540. 
As  to  orders  generally,  see  title  Judgments  and  Ordees. 

(s)  Loiu  V.  Innes  (1864),  4  De  O.  J.  &  Sm.  286 ;  Hachett  v.  Baiss  (1875),  L.  E. 
20  Eq.  494,  499;  A.-G.  v.  StafordsMre  County  Council,  [1905]  1  Ch.  336,  342. 

{t)  Cother  v.  Midland  Bail  Co.  (1848),  2  Ph.  469,  471;  Bover  Harbour 
(Warden  etc.)  v.  London,  Chatham  and  Dover  Bail.  Co.  (1861),  3  De  G.  F.  &  J. 
559,  564,  C.  A.  ;  Parher  v.  First  Avenue  Hotel  Co.  (1883),  24  Ch.  D.  282,  286, 
0.  A. ;  see  A.-G.  v.  Boijle  (1864),  10  L.  T.  290.  Liberty  will  not  be  given  to 
the  plaintiff  to  apply  to  the  court  in  the  event  of  the  defendant  doing  an  act 
which  will  infringe  the  plaintiff's  legal  right,  for  if  there  is  no  present  reason 
for  the  court's  interference  it  would  be  premature,  and  if  on  the  other  hand 
reason  thereafter  arises,  it  must  be  the  subject  of  another  suit  [Loio  v.  Lnnes, 
swpra). 

{u)  A.-G.  V.  London  and  South  Western  Fail.  Co.  (1849),  3  De  G-.  &  Sm.  439, 
445  ;  North  Eastern  Bail.  Co.  v.  Crossland  (1862),  2  John.  &  H.  565,  580;  Elliot 
v.  North,  Eastern  Bail.  Co.  (1863),  10  H.  L.  Cas.  333. 

(v)  Daw  V.  Eley  (1867),  L.  E.  3  Eq.  496,  508  (patent) ;  Savory,  Ltd.  v. 
Gyptican  Oil  Co.,  Ltd.  (1904),  48  Sol.  Jo.  573  (copyright). 

(«)  Munro  v.  Wivenhoe  and  Brightlingsea  Bail.  Co.  (1865),  4  De  G.  J.  &  Sm. 
723,  C.  A. 

(/>)  1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  518.  A  date  should  be 
named  in  an  order  restraining  proceedings  on  a  bill  of  sale  [Be  Johnstone, 
Ex  parte  Abraons  (1884),  50  L.  T.  184) ;  and  see  p.  278,  ante. 
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the  order  will,  if  necessary,  be  extended,  as  of  course,  to  his     Sect.  4. 
workmen,  servants  and  agents  (c),  or  solicitors  (d),  but  not  to  his    The  Order, 
tenants  (e).    The  memorandum  (/)  to  be  indorsed  on  a  judgment 
or  order  requiring  an  act  to  be  done  need  not  be  indorsed  on  orders 
purely  prohibitive  (g). 

601.  If,  when  an  application  is  made,  the  defendant  does  not 
appear,  the  order  may  be  made  on  an  affidavit  of  service  (h).  Such 
an  order  is,  however,  taken  subject  to  every  objection  (i),  and  will 
be  discharged  if  there  is  any  irregularity  in  the  notice  of  motion  (/c), 
or  the  service,  or  the  affidavit (Q;  or  if  the  notice  does  not  ask  for 
costs  and  an  order  for  costs  is  taken  (m)  ;  or  if  the  order  goes 
beyond       or  departs  from  (o)  the  notice  of  motion  in  any  respect. 

602.  As  soon  as  the  order  has  been  drawn  up  (p)  it  should  be 
served  personally  (q).  In  very  pressing  cases  notice  in  writing  that 
the  order  has  been  made,  personally  served  upon  the  defendant, 
will  be  sufficient  service  (r).  Notice  may  also  be  given  by 
telegram  (s). 

603.  No  leave  to  appeal  from  an  interlocutory   order    or  Appeal, 
judgment  granting  or  refusing  an  injunction  is   necessary  (t). 


When 
defendant 
does  not 
appear. 


Service  of 
order. 


(c)  Humphreys  v.  Roberts  (1828),  1  Seton,  Judgments  and  Orders,  6th  ed., 
p.  521 ;  see  also  Freeman  v.  Burke  (1824),  7  I.  Eq.  E.  282. 

(cZ)  Seaward  v.  Faterson,  [1897]  1  Ch.  545,  C.  A.,  per  North,  J.,  at  p.  522. 

(e)  Hodson  v.  Coppard  (1860),  9  W.  E.  9  ;  nor,  where  the  defendant  is  the 
tenant,  to  his  under-tenants  [Norhury  {Lord)  v.  Alley ne  (1838),  1  Dr.  &  Wal. 
337).  In  A.-G.  v.  Ancaster  {Duke)  (1737),  1  Dick.  68,  however,  apparently,  an 
injunction  was  granted  against  a  tenant  in  possession,  though  not  a  party,  to 
stay  waste. 

(/)  By  E.  S.  C,  Ord.  41,  r.  5. 

{g)  Selous  v.  Croydon  Rural  Sa7iifary  Authority  (1885),  53  L.  T.  209  ;  Hudson 
V.  Walker  (1894),  64  L.  J.  (CH.)  204. 

{h)  Davidson  v.  Leslie  (1845),  9  Beav.  104  ;  Angier  y.  May  (1855),  3  W.  E.  330. 
{i)  Salomon  v.  Stalman  (1841),  4  Beav.  243. 

{k)  See  Moody  v.  Helherd  (1847),  11  Jur.  941  (a  motion  to  dispauper  the 
plaintiff). 

(I)  Salomon  v.  Stalman,  supra. 

(m)  Fratt  v.  Walker  (1854),  19  Beav.  261. 

(n)  Re  Dover,  Hastings  and  Brighton  Junction  Rail.  Co.,  Ex  parte  Carew  (1854), 
23  L.  J.  (CH.)  761,  0.  A. 

(o)  Hutton  V.  Hepiuorth  (1848),  6  Hare,  315. 

Ip)  There  should  be  no  delay,  as  otherwise  the  court  may  require  notice  of 
application  to  draw  up  the  order  to  be  given  to  the  defendant  {Bateman  v.  Wiaft 
'    (1849),  11  Beav.  587). 

{q)  Gooch  V.  Marshall  (1860),  8  W.  E.  410.  In  Holgate  v.  Grantham  (1577), 
Gary,  58,  service  at  the  defendant's  house,  and  in  Fearce  v.  Crutchfield  (1807), 
14  Ves.  206,  service  at  the  defendant's  last  place  of  abode,  though  apparently 
shut  up,  was  held  to  be  good.  As  to  how  personal  service  is  effected,  see 
E.  S.  C,  Ord.  67,  r.  5 ;  Yearly  Practice  of  the  Supreme  Court,  1911,  p.  1098. 
In  a  proper  case  substituted  service  may  be  ordered  (E.  S.  C,  Ord.  67,  r.  6 ;  see 
Kirkman  v.  Honnor  (1843),  6  Beav.  400 ;  Heald  v.  Hay  (1861),  9  W.  E.  369). 

(r)  Kimptoii  v.  Fve  (1813),  2  Ves.  &  B.  349 ;  Vansandau  v.  Rose  (1820),  2 
Jac.  &  W.  264. 

(s)  Re  Bishop,  Fx  parte  Langley,  Ex  parte  Smith  (1879),  13  Ch.  D.  110,  C.  A. ; 
D.  V.  A.  &  Co.,  [1900]  1  Ch.  484,  487. 

{t)  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16),  s.  1  (1)  b  (ii.).  See 
Bright  {Charles)  &  Co.  v.  River  Flate  Construction  Co.  (1901),  17  T.  L.  E.  708, 
C.  A. 
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Sect.  4.  ^  party  wishing  to  appeal  must  do  so  within  fourteen 
The  Order,   days  (^0- 


An  implied 
term. 

The  under- 
taking. 


Effect  of 
undertaking. 


Court  cannot 
compel 
plaintiff  to 
give  under- 
taking. 


Sect.  5. —  Undertaking  as  to  Damages. 

604.  An  undertaking  as  to  damages  is  the  price  which  the 
person  asking  for  an  interlocutory  injunction  has  to  pay  for  it,  and 
it  ought  to  be  required  on  every  interlocutory  order  {a).  By  the 
undertaking  the  party  obtaining  the  order  undertakes  to  abide  by 
any  order  as  to  damages  which  the  court  may  make  in  case  it 
should  afterwards  be  of  opinion  that  the  defendant  has  by  reason 
of  the  order  sustained  any,  which  such  party  ought  to  pay  (5). 
As  a  general  rule,  the  benefit  of  the  undertaking  applies  to  all  the 
defendants,  although  one  or  more  only  are  restrained  (c). 

605.  The  undertaking  remains  in  force  notwithstanding  the  dis- 
missal of  the  action  {d)  or  its  discontinuance  (e),  and  when  the 
plaintiff  ultimately  fails  on  the  merits  the  defendant  is  entitled  to 
an  inquiry  as  to  the  damages  sustained  by  reason  of  the  interlocu- 
tory injunction  (/),  unless  there  are  special  circumstances  (^). 
The  undertaking  applies,  even  though  the  plaintiff  has  not  been 
guilty  of  misrepresentation,  suppression,  or  other  default  in  obtain- 
ing the  injunction  (/z),  and  is  equally  enforceable,  whether  the 
mistake  in  granting  the  injunction  was  in  point  of  law  or  in  point 
of  fact  ii), 

606.  The  court  cannot  compel  the  plaintiff  to  give  an  under- 
taking, but  it  can  refuse  to  grant  an  injunction  unless  he  will  give 


[u)  E.  S.  C,  Ord.  58,  r.  15. 

(a)  Chappell  v.  Davidson  (1856),  8  De  G.  M.  &  G.  1,  C.  A. ;  Tuck  v.  Silver  (1859), 
John.  218  ;  Adamson  v.  Wilson  (1864),  10  L.  T.  24  ;  Wakefield  v.  Biicdeugh 
(Duke)  (1865),  11  Jur.  (n.  s.)  523;  Teign  Valley  Rail.  Co.  v.  Boutlnuood  (1871),  19 
W.  E.  690  ;  Graham  v.  Campbell  (1878),  7  Oh.  D.  490,  C.  A. ;  Smith  v.  Daij  (1882), 
21  Ch.  D.  421,  0.  A.  (in  which  the  history  and  meaning  of  these  undertakings  are 
discussed) ;  see  Howard  v.  Press  Printers,  Ltd.  (1904),  74  L.  J.  (CH.)  100,  C.  A. 
In  a  clear  case  of  fraud  the  undertaking  may  not  be  required  (see  Ingram  v. 
Stiff  (1859),  cited  in  note  to  Tuck  v.  Silver,  supra,  at  p.  220).  Whenever  an 
undertaking  to  the  court  is  given  in  lieu  of  an  interlocutory  order,  there  will 
be  inserted  in  the  order  a  cross  undertaking  in  damages  by  the  applicant,  unless 
the  contrary  is  agreed  and  expressed  at  the  time  (Practice  Note,  [1904]  W.  N. 
203;  Oherrheinische  Metalhuerke,  G.  M.  B.  H.  v.  Cocks,  [1906]  W.  N._127). 
Formerly  there  was  no  general  practice  to  this  effect  {Hoiuard  v.  Press  Printers, 
Ltd.,  supra). 

{h)  See  Neiulij  v.  Harrison  (1861),  3  De  G.  F.  &  J.  287,  and  for  form  of  order, 

I  Seton,  Judgments  and  Orders,  6th  ed.,  p.  518. 

(c)  Tucker  v.  Netv  Brunswick  Trading  Co.  of  London  (1890),  44  Ch.  D.  249, 
C.  A. 

{d)  Neiuhy  v.  Harrison,  supra. 

(e)  Newcomen  v.  Coulson  (1878),  7  Ch.  D.  764. 

(/)  Kino  v.  Rudkin  (1877),  6  Ch.  D.  160,  165  ;  Ross  v.  Buxton,  [1888]  W.  N. 
55. 

(^7)  Griffith  v.  Blake  (1884)  27  Ch.  D.  474,  C.  A.  ;  see  Bingley  v.  Marshall  (1863), 

II  W.  E.  1018,  where  the  inquiry  was  refused;  see  also  p.  286,  post. 

[h)  Griffith  v.  Blake,  supra,  dissenting  from  the  dictum  of  Jessel,  M.E.,  to 
the  contrary  in  Smith  v.  Bay  (1882),  21  Ch.  D.  421,  C.  A. 
(?;)  Hu7it  V.  Hunt  (1884),  54  L.  J.  (ch.)  289. 
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one  (k).  The  court  can,  however,  dispense  with  the  undertaking;  sect.  5. 
but  this  will  only  be  done  in  very  special  circumstances  (l),  as,  for  Under- 

example,  when  the  order  is  in  the  nature  of  a  final  order  and  is  not  taking  as  to 
intended  to  be  open  to  review  at  any  time  thereafter  (vi).  Damages. 

607.  The  court  will  not  as  a  rule  require  the  Attorney-General  to  Attorney- 

give  an  undertaking  as  to  damages  (w),  but  where  the  person  apply-  *-^enerai  not 

ing  for  an  injunction  is  a  Secretary  of  State  an  undertaking  will,  it  required  to 

seems,  be  required  (o).  undertake. 


By  whom 
undertakings 
given. 

Married 
woman. 

Corporation. 


608.  If  the  plaintiff  is  out  of  the  jurisdiction,  the  undertaking 
must  be  given  by  his  solicitor  or  some  other  responsible  person  ( j)) . 
An  undertaking  as  to  damages  may  be  given  by  a  married  woman  (q), 
even  though  she  has  no  separate  property  (r) .  When  the  applicant 
is  a  limited  company  (s)  or  other  corporation  (Q,  the  undertaking 
should  be  given  by  counsel  on  behalf  of  the  corporation,  and  it  is 
not  necessary  for  any  director  or  officer  of  the  corporation  to  sign 
the  registrar's  book  {a).  There  is  no  established  practice  that,  where  Liquidator, 
a  company  is  in  liquidation,  the  liquidator  must  give  a  personal 
undertaking  as  to  damages  {b).  The  undertaking  should  be  given  by 
counsel  or  by  the  parties  appearing  in  person  (c),  and,  when  given,  it 
forms  part  of  the  order  (d)  ;  but  where  the  injunction  is  granted 
during  vacation  without  the  attendance  of  counsel  the  undertaking 


(k)  Tuclier  v.  New  Brunswick  Trading  Co.  of  London  (1890),  44  Cli.  D.  249, 
0.  A. ;  A.-G.  V.  Albany  Hotel  Co.,  [1896]  2  Oh.  696,  0.  A.;  Hoiuard  v.  Fress 
Printers,  Ltd.  (1904),  74  L.  J.  (CH.)  100,  C.  A. 
/)  A.-G.  Y.  Albany  Hotel  Co.,  supra. 

m)  Fenner  v.  Wilson,  [1893]  2  Ch.  656  (order  restraining  threats). 
{n)  A.-G.  V.  Albany  Hotel  Co.,  siqjra. 
(o)  Her  Majesty's  Principal  Secretary  of  State  for  War  v.  Chubb  (1880),  43 
L.  T.  83;  see  A.-G.  v.  Albany  Hotel  Co.,  supra,  at  p.  704. 

{p)  Soliynac  v.  Burden  (1859),  cited  in  1  Seton,  Judgments  and  Orders,  6th  ed., 
p.  522. 

{q)  Hunt  V.  Hunt  (1884),  54  L.  J.  (cH.)  289 ;  Be  Prynne  (1885),  53  L.  T.  465 ; 
see  Holden  v.  Waterlow  (1866),  15  W.  E.  139  ;  and  title  Husband  and  Wife, 
Vol.  XVI.,  p.  455. 

(r)  Pikej.  Cave  (1893),  62  L.  J.  (CH.)  937.  Where  there  is  a  real  case  for 
an  injunction  the  undertaking  of  the  plaintiS  is  sufficient,  notwithstanding  that 
it  may  be  of  no  value  (ibid.). 

(s)  Manchester  and  Liverpool  Banking  Co.  v.  Parkinson  (1888),  60  L.  T.  47  ; 
see  Last  Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  [1892]  3  Ch.  289, 
300,  C.  A. 

{t)  East  Molesey  Local  Board  v.  Lambeth  Wateriuorks  Co.,  supra;  see  title 
Companies,  Vol.  V.,  p.  326. 

(a)  formerly  companies  and  corporations  could  not  give  their  undertakings 
merely  by  counsel ;  somebody  was  required  to  sign  the  registrar's  book  {Anglo- 
Danubian  etc.  Co.,  Ltd.  v.  Bogerson{\%Q'^),  10  Jur.  (n.  s.)  87  ;  and  see  Pacific  Steam 
Navigation  Co.  v.  Gibbs  (1865),  14  W.  E.  218,  where  the  necessary  signa- 
ture was  allowed  to  be  sent) ;  but  this  practice  has  been  very  much  broken  into 
of  late  years  {East  Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  supra,  at 
p.  300). 

(&)  Bosling  and  Flynn,  Ltd.  v.  Law  Guarantee  and  Trust  Co.  (1903),  47  Sol. 
Jo.  255.  In  Westminster  Association,  Ltd.  v.  Upiuard  (1880),  24  Sol.  Jo.  690, 
counsel  for  the  plaintiJS  offered  to  give  the  undertaking  on  behalf  of  the 
liquidator. 

(c)  Walter  v.  Broiun  (1885),  29  Sol.  Jo.  435.  If  given  by  the  parties'  solicitors 
it  is  not  binding  (ibid.). 

{d)  See  1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  518. 
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Sect.  5.  [q  usually  signed  either  by  the  plaintiff  or  his  solicitor  in  the 

Under-  registrar's  minute  book(g).    Where  the  undertaking  is  given  by  a 

taking  as  to  person  not  a  party  to  the  action,  he  will  be  required  to  sign  the 

Damages,  registrar's  minute  book  (f). 


When 
application 
for  inquiry  as 
to  damages. 


What 

damages  will 
be  awarded. 


Court  not 
bound  to 
order  inquiry 
as  to  damages 
in  all  cases. 


In  what 
Division 
application 
made. 


609.  The  time  at  which  the  application  for  an  inquiry  as  to 
damages  is  made  is  material  (g) ;  it  may  be  made  when  the  injunc- 
tion is  dissolved  or  at  the  trial,  but,  if  made  when  the  injunction  is 
dissolved,  it  will  probably  be  ordered  to  stand  over  till  the  trial  (h). 
It  may  be  made  after  the  trial ;  but,  in  this  case,  it  should  be  made 
speedily,  as,  if  it  is  not  made  within  a  reasonable  time,  it  may  be 
refused  (i). 

The  damages  must  be  confined  to  loss  which  is  the  natural 
consequence  of  the  injunction  in  the  circumstances  of  which 
the  party  obtaining  the  injunction  has  notice  when  he  makes  his 
application  (/c). 

610.  The  court  is  not  bound  to  order  an  inquiry  as  to  damages 
in  all  cases,  but  must  be  satisfied  that  the  injunction  was  improperly 
obtained,  and  that  in  all  the  circumstances  of  the  case  damages 
ought  to  be  given.  For  example,  an  interlocutory  injunction  may 
be  dissolved  for  delay  or  some  cause  which  disentitles  the  plaintiff 
to  an  interlocutory  injunction,  though  not  to  relief  at  the  trial.  So, 
also,  regard  must  be  had  to  the  amount  of  the  damage,  and  if  it  is 
trifling  or  remote,  the  court  will  not  be  justified  in  granting  an 
inquiry.  Nor  will  it  be  ordered  where  the  court  can  satisfy 
itself  as  to  the  amount  of  the  damage  without  it  (1),  Where  an 
action  is  dismissed,  but  without  costs,  because  the  court  thinks 
that  it  was  rightly  instituted,  no  inquiry  will  be  ordered  (m). 

The  application  to  enforce  an  undertaking  as  to  damages 
should  be  made  in  the  Division  in  which  the  undertaking  was 
given  (n). 


(e)  See  1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  522. 
(/)  Oiirney  v.  Behrend  (1853),  9  Hare,  Appendix,  Ixxxix. 
{g)  Smith  V.  Day  (1882),  21  Oh.  D.  421,  0.  A. ;  see  Hunt  v.  Hunt  (1885),  54 
L.  J.  (CH.)  289. 

{h)  Smith  V.  Bay,  supra;  see  Southivorth  v.  Taylor  (1860),  28  Beav.  616. 
Where  an  action  is  dismissed  at  the  hearing  it  may  be  dismissed  without 
prejudice  to  any  application  by  tbe  defendant  in  respect  of  damages.  The 
defendant  will  then  be  required  to  show  a  prima  facie  case  sufficient  to  justify 
an  inquiry  {Butt  v.  Imperial  Gas  Light  and  Coke  Co.  (1866),  14  L.  T.  349). 

(i)  Neiuhy  v.  Harrison  (1861),  3  'De  O.  F.  &  J.  287,  0.  A. ;  Smith  v.  Day, 
supra ;  Re  Wood,  Ex  parte  Hall  (1883),  23  Oh.  D.  644,  0.  A. ;  Re  Hailstone, 
HopUnson  v.  Carter  (1910),  102  L.  T.  877. 

(k)  Smith  V.  Day,  supra,  per  OoTTON,  L.  J.,  at  p.  430. 

(/)  Grahams.  Campbell  (1878),  7  Oh.  D.  490,  494,  0.  A.  As  to  the  measure  of 
damages,  see  Mansell  v.  British  Linen  Company  Bank,  [1892]  3  Oh.  159 ; 
Schlesinger  v.  B&lford,  [1893]  W.  N.  57,  0.  A. 

(m)  Binghy  v.  Marshall  {im'd),  9  L.  T.  144;  but  see  Novella  v.  James 
(1854),  24  L.  J.  (cir.)  Ill,  0.  A.  (where  the  defendant  was  held  entitled  to 
an  inquiry  on  the  dismissal  of  the  action,  although,  at  the  time  the  plaintiff 
commenced  his  action,  the  law  was  conflicting  and  the  balance  of  authority 
in  his  favour). 

(/>)  Re  Hailstone,  Hop>kinson  v.  Carter,  supra. 
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Sect.  6. — Costs, 

611.  The  court  has  full  jurisdiction  to  deal  with  the  costs  (o)  of 
an  application  for  an  injunction  as  it  thinks  fit  on  the  hearing  of 
the  application  (p).  As  a  general  rule  the  court  will  direct  that 
such  costs  be  costs  in  the  cause  (g),  though  if  the  application  is 
improperly  made,  it  will  be  dismissed  with  costs  (r). 

In  the  Chancery  Division,  no  direction  is  given  by  the  court 
concerning  the  costs  of  a  motion.  The  following  general  rules 
have  been  laid  down  (s) : — (1)  The  party  making  a  successful 
motion  is  entitled  to  his  costs  as  costs  in  the  cause,  bufc  the  party 
opposing  is  not  entitled  to  his  costs  as  costs  in  the  cause  {a) ; 
(2)  the  party  making  a  motion  which  fails  is  not  entitled  to  his 
costs  as  costs  in  the  cause,  but  the  party  opposing  it  is  entitled 
to  his  costs  as  costs  in  the  cause ;  and  (3)  where  a  motion  is  made 
by  one  party  and  not  opposed  by  the  other  party,  the  costs  of  both 
parties  are  costs  in  the  cause  (6). 

There  are,  however,  several  exceptions  to  these  rules.  For 
example,  if  a  defendant  unsuccessfully  opposes  a  motion  for  an 
injunction,  but  at  the  hearing  the  action  is  dismissed  with  costs,  the 
defendant's  costs  of  opposing  the  motion  will  be  costs  in  the 
cause  (c).  So,  also,  if  a  motion  is  ordered  to  stand  over  until 
the  trial,  and  the  action  is  subsequently  dismissed  with  costs,  the 
defendant's  costs  of  the  motion  will  be  costs  in  the  cause  (d). 
A  party  who  succeeds  in  his  action,  but  is  ordered  to  pay  the  costs 
of  the  suit  up  to  a  given  time,  will  have  to  bear  the  costs  of  motions 
before  that  time  (e) . 

Where  the  court  orders  a  motion  to  stand  over  till  the  hearing, 
it  simply  reserves  to  itself  the  power  of  dealing  with  the  costs  of 
the  motion  in  a  manner  different  from  that  in  which  it  may  deal  with 
the  costs  of  the  cause  (/) ;  but  if  the  costs  of  such  motions  are  not 
then  mentioned  to  the  judge,  they  are  treated  as  costs  in  the  action, 


Sect.  6. 
Costs. 

In  general. 


General  rules 
in  Chancery 
Division. 


Exceptions. 


Effect  of 
ordering  a 
motion  to 
stand  over 
reserving 
costs. 


(o)  See  as  to  the  discretion  of  the  court,  and  generally  on  the  subject  of  costs, 
title  Practice  and  Procedure. 

{p)  Fearce  v.  Wycombe  Bail.  Co.  (1853),  17  Jur.  660. 

Iq)  Maitland  v.  Backhouse  (1848),  17  L.  J.  (CH.)  121,  127  ;  see  Coles  v.  Sims 
(1854),  5  DeG.  M.  &  G.  1,  11,  0.  A.;  Powell  v.  Cockerell  (1846),  4  Hare,  557, 
572. 

(r)  Marsack  v.  Beeves  (1821),  Madd.  &  G.  108. 

(s)  Per  Leach,  V.-C.  (1823),  1  Sim.  &  St.  at  p.  357. 

(a)  Where  a  motion  for  an  injunction  is  ordered  to  stand  over  to  the  hearing, 
but  no  order  is  made  as  to  costs,  and  at  the  hearing  the  plaintiff  obtains  a  per- 
petual injunction,  the  motion  is  substantially  a  successful  one,  and  the  costs  of 
the  motion  will  be  costs  in  the  cause  [Moumey  v.  Lonsdale  [Earl],  A.-G.  v. 
Lonsdale  {Earl)  (1870),  6  Ch.  App.  141). 

(6)  See  also  Great  Western  Bail.  Co.  v.  Oxford,  Worcester  and  Wolverhampton 
Bail.  Co.  (1852),  5  De  G.  &  Sm.  437,  450  ;  Hind  v.  Whitmore  (1856),  2  K  &  J. 
i58,  463. 

(c)  Stevens  v.  Keating  (1850),  1  Mac.  &  G.  659. 

(c^)  Betts  V.  Clifford  (1860),  1  John.  &  H.  74;  Corcoran  v.  Witt  (1871),  L.  E.  13 
Eq.  53. 

(e)  Welster  v.  Manhy  (1869),  4  Ch.  App.  372. 

(/)  Singer  v.  Audsley  (1872),  L.  E.  13  Eq.  401,  405. 
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and  need  not  be  mentioned  in  the  judgment  {g).  Where  the  costs  are 
reserved,  especially  if  it  is  suspected  that  the  action  will  not  come 
to  a  hearing,  application  should  be  made  that  they  may  be  reserved, 
not  simply  to  the  hearing,  but  till  the  hearing  or  further  order ; 
because  otherwise,  if  the  cause  does  not  come  on  for  trial,  the  costs 
of  the  motion  cannot  be  obtained  Qi),  Even  if  the  action  does 
come  to  a  hearing,  and  at  the  hearing  no  mention  is  made  of  the 
costs  of  the  motion,  but  the  costs  of  the  action  are  reserved  until 
the  hearing  on  further  consideration,  that  reservation  will  not  include 
the  costs  of  the  motion  (i).  Where  the  costs  of  a  motion  have  been 
reserved,  such  costs  are  not  to  be  mentioned  in  the  judgment  or 
order,  or  allowed  on  taxation,  without  the  special  leave  of  the 
judge  (k). 

Sometimes  no  612.  If  on  an  application  for  an  ex  parte  injunction  material  facts 
costs  given.  have  been  concealed  from  the  court,  the  plaintiff  will  have  to  bear  the 
costs  of  the  ex  parte  application,  even  though  the  court  declines  to 
discharge  the  order  (Q.  The  costs  generally  of  an  action  for  an 
injunction  are  in  the  discretion  of  the  court.  But,  as  a  general 
rule,  if  both  parties  are  at  fault  {m),  or  if  the  plaintiff  claims 
more  than  he  is  entitled  to  and  the  defendant  offers  less  than  he 
should  have  offered  {n),  no  costs  may  be  given  on  either  side. 
So,  also,  if  the  plaintiff  fails  as  to  part  and  succeeds  as  to  part  of 
his  claim,  the  court  will  either  give  no  costs  on  either  side  (o),  or 
will  direct  the  costs  of  the  part  as  to  which  the  plaintiff  has  failed 
to  be  taxed  and  set  off  against  those  of  the  part  as  to  which  he  has 
succeeded,  and  the  balance  of  the  costs  only  to  be  paid  to  the  party 
entitled  to  the  larger  amount  of  costs  ( p).  In  a  case  of  great  hard- 
ship an  injunction  may  be  granted  without  costs  (g).  Where  an 
injunction  is  refused,  but  the  defendant  has  been  to  blame  in  the 
matter,  the  plaintiff  may  not  be  ordered  to  pay  the  defendant's  costs  (r).. 


{g)  See  Mounsey  v.  Lonsdale  [Earl),  A.-G.  v.  Lonsdale  {Earl)  (1870),  6  Ch. 
App.  141 ;  British  Natural  Premium  Provident  Association  v.  Bywater,  [1897]  2: 
Oh.  531  ;  and  p.  287,  ante. 

{h)  Eumhold  v.  Forteath  (1858),  4  Jur.  (n.  s.)  608  ;  see  Jones  v.  Batten  (1853)„ 
10  Hare,  Appendix,  xi. 

{i)  Gardner  v.  Marshall  (1845),  14  Sim.  575. 

[h)  British  Natural  Premium  Provident  Association  v.  Bywater,  supra. 
{I)  Holden  v.  Waterlow  (1866),  15  W.  E.  139. 

(m)  Hilliard  v.  Hanson  (1882),  21  Ch.  D.  69,  C.  A. ;  Aylwin  v.  Evans  (1882),, 
47  L.  T.  568. 

(n)  Moet  V.  Couston  (1864),  33  Beav.  578;  Woody.  Saunders  (1875\  10  Ch.  App.. 
582,  586. 

(o)  Bussell  V.  Watts  (1883),  25  Ch.  D.  559,  577,  C.  A.,  reversed  (1885),  10* 
App.  Cas.  590  ;  Moore  v.  Bennett  (1884),  1  E.  P.  C.  129,  H.  L. ;  Sutton  v.  English 
and  Colonial  Produce  Co.,  [1902]  2  Ch.  502,  507 ;  see  Bochdale  Canal  Go.  v.  King- 
(1853),  16  Beav.  630. 

{p)  Bourke  v.  Alexandra  Hotel  Co.,  Ltd.  (1877),  25  W.  E.  782;  Knight  v. 
Purssell  (1879),  49  L.  J.  (CH.)  120 ;  Nordenfelt  v.  Gardner  and  Gardner  Gun  Co.. 
(1884),  1  E.  P.  C.  61,  76,  C.  A. ;  Sellors  v.  Matloch  Bath  Local  Board  (1885),  14 
Q.  B.  D.  928,  935  ;  Jenkins  v.  Jackson,  [1891]  1  Ch.  89,  C.  A. ;  E.  S.  C,  Ord.  65, 
r.  27  (21). 

(9)  Broder  v.  Saillard  (1876),  2  Ch.  D.  692. 

(r)  Harrison  v.  Good  (1871),  L.  E.  11  Eq.  338;  Rodgers  v.  Rodgers  (1874), 
22  W.  E.  887,  889;  Wylam  v.  Clarke,  [1876]  W.  N.  68;  Borthwich  v.  Th& 
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613.  Where  an  injunction  is  granted,  but  the  cost  of  the  litiga-      ^ect.  6. 
tion  has  been  increased  through  the  plaintiff  pleading  allegations  Costs, 
which  are  without  foundation,  the  defendant  will  be  entitled  to  the  j^^^j.^^  costs 
extra  costs  thereby  occasioned  to  him  (s).     A  wrongdoer  cannot, 
however,  be  heard  to  complain  if,  in  proceedings  hurriedly  taken 

to  stop  a  wrong,  the  plaintiff  does  not  accurately  state  his  title,  and 
in  such  case  the  defendant  will  not  be  relieved  from  payment  of 
the  extra  costs  occasioned  by  the  plaintiff's  mistake  as  to  his  title  (t). 

A  plaintiff  is  not  bound  to  apply  to  a  person,  who  is  infringing  Plaintiff  not 
his  legal  right,  to  know  whether  or  not  he  will  accede  to  his  demands 
before  commencing  an  action  for  an  injunction  (ti) ;  but  the  court  defendant 
will  not  as  a  matter  of  course  order  the  defendant  to  pay  the  costs,  before  action, 
when  no  previous  application  has  been  made  to  him  (h) . 

614.  If  before  action  brought  (c)  or  after  the  issue   of  the  Offer  by 
writ  (d)  the  plaintiff  is  offered  by  the  defendant  all  the  relief  that  ^iefendant. 
he  seeks,  and  the  offer  is  one  which,  in  the  opinion  of  the  court, 

ought  to  have  been  accepted,  but  the  plaintiff  nevertheless  proceeds 
with  his  action,  the  court,  although  it  may  grant  the  injunction, 
may  order  the  plaintiff  to  pay  the  costs  incurred  subsequently  to 
the  offer  (e). 

The  offer  must  include  the  plaintiff's  costs  up  to  the  time  when 
it  is  made  (/).  If  the  defendant  does  not  offer  to  submit  to  the 
injunction  and  to  pay  the  costs  (g),  or  if,  although  submitting  to 


Evening  Post  (1888),  37  Ch.  D.  449,  460,  0.  A. ;  see  Bass  v.  JDawber  (1869),  19 
L.  T.  626. 

(s)  Fierce  v.  Franks  (1846),  15  L.  J.  (cH.)  122,  123;  see  Itose  v.  Loftus  (1878), 
47  L.  J.  (cH.)  576,  579. 

{t)  A.-G.  V.  Tamline  (1877),  5  Ch.  D.  750. 

(a)  Burgess  v.  Hills  (1858),  26  Beav.  244;  Burgess  v.  Rately  (1858),  26 
Beav.  249  ;  Upmann  v.  Mkan  (1871),  L.  E.  12  Eq.  140;  Cooper  v.  Whittingham 
(1880),  15  Ch.  D.  501 ;  Upmann  v.  Forester  (1883),  24  Ch.  D.  231 ;  Wittman  v. 
Oppenheim  (1884),  27  Ch.  D.  260. 

(&)  American  Tobacco  Co.  v.  Guest,  [18921  1  Ch.  D.  630;  Walter  v.  Steinkopf, 
[1892]  3  Ch.  489 ;  see  Upmann  v.  Elkan,  supra ;  and  Judicature  Act,  1890 
(53  &  54  Vict.  c.  44),  s.  5  ;  R.  S.  C,  Ord.  65,  r.  1.  The  dictum  of  Jessel, 
M.E.,  in  Cooper  v.  Whittingham,  supra,  at  p.  502  (see  also  Upmann  v.  Forester, 
supra),  to  the  effect  that  "  where  a  plaintiff  comes  to  enforce  a  legal  right  and 
there  has  been  no  misconduct  on  his  part,  no  omission  or  neglect  which  would 
induce  the  court  to  deprive  him  of  his  costs,  the  court  has  no  discretion  and 
cannot  take  away  the  plaintiff's  right  to  costs,"  was  disapproved  in  American 
Tobacco  Co.  v.  Guest,  supra,  and  Walter  v.  Steinkopff,  supra. 

(c)  Nunn  v.  JD^  Albuquerque  (1865),  34  Beav.  595 ;  Snuggs  v.  Seyd  and  Kelly^s 
Credit  Index  Co.,  [1894]  W.  N.  95. 

(c^)  Millington  v.  Fox  (1838),  3  My.  &  Cr.  338  ;  Colburn  v.  Simms  (1843),  2 
Hare,  543,  561  ;  Sonnenschein  v.  Barnard  (1887),  57  L.  T.  712  ;  Walter  v.  Stein- 
kopff, supra. 

(e)  Jenkins  v.  Hope,  [1896]  1  Ch.  278  ;  see  Chappell  v.  Davidson  (1855),  2 
K  &  J.  123,  129 ;  McAndrew  v.  Bassett  (1864),  4  De  O.  J.  &  Sm.  380. 

(/)  Fradella  v.  Weller  (1831),  2  Russ.  &  M.  247  ;  Geary  v.  Norton  (1846),  1 
De  a.  &  Sm.  9  ;  Burgess  v.  Hills  (1858),  26  Beav.  244  ;  Moet  v.  Couston  (1864), 
33  Beav.  578;  Nunn  v.  Albuquerque,  supra;  Jenkins  v.  Hope,  supra;  however 
trivial  the  subject-matter  may  be  {Fradella  v.  Weller,  supra  ;  but  see  Walter  v. 
Steinkopff,  supra). 

{g)  Geary  v.  Norton,  supra  ;  Chappell  v.  Davidson  supra  ;  Upmann  v. 
Forester,  supra;  Wittman  v.  Oppenheim,  supra;  but  see  Walter  v.  Steinkopff, 
supra. 


H.L. — xyii. 
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Sect.  6.     it,  he  refuses  to  pay  the  costs  (/i),  or  if  any  question  is  left  open 
Costs.      between  the  parties  (i),  the  plaintiff  will  not  be  deprived  of  his 
costs  of  bringing  the  action  to  a  hearing. 

Where  matter  615.  If  the  plaintiff  obtains  all  the  relief  which  he  seeks  on  an 
disposed  of  on  interlocutory  motion  in  the  action,  he  should  apply  to  the  defen- 
dant to  have  the  costs  disposed  of  on  motion  (k).  The  case  cannot, 
however,  be  so  dealt  with  if  the  defendant  refuses  to  allow  the 
matter  to  be  disposed  of  on  motion,  or  if  there  is  any  question 
remaining  open  between  the  parties  to  be  decided  (Z). 

616.  Where  notice  of  motion  has  been  given,  and  the  party 
giving  it  does  not  appear,  he  will  have  to  pay  the  respondent's 
costs  (m).  The  costs  of  an  abandoned  motion  must  be  applied 
for  on  the  next  motion  day  after  that  for  which  notice  of  motion 
was  given  ;  otherwise  they  will  be  refused  {n). 

Where  a  motion  for  an  injunction  has  been  dismissed  with  costs, 
a  second  motion  for  the  same  object  cannot  be  made  until  the  costs 
of  the  first  have  been  paid  or  secured  by  a  payment  into  court  (o). 

If,  on  appeal,  the  court  is  of  opinion  that  there  was  no 
foundation  for  the  application,  it  will,  in  reversing  the  order  made 
by  the  court  below,  direct  the  applicant  to  pay  the  costs  incurred  in 
the  original  motion  (p). 

Costs  of  a  motion  may  be  given,  though  not  asked  for  by  the 
notice  of  motion  (q),  but  not  where  the  respondent  does  not 
appear  (r). 

An  order,  made  on  notice,  continuing  an  injunction  with  costs 
will,  in  the  absence  of  special  directions  to  the  contrary,  include  the 
costs  of  an  interim  injunction  previously  obtained  ex  parte  (s). 


Appeal. 


Costs  of 
interim 
injunction. 


{h)  Fradella  v.  Weller  (1831),  2  Euss.  &  M.  247  ;  Burgess  v.  Hills  (1858),  26 
Beav.  244;  Jamieson  v.  Teague  (1857),  3  Jur.  (n.  s.)  1206  ;  Mayhew  v.  Maxwell 
(1861),  3  L.  T.  847;  see  Moet  v.  Couston  (1864),  33  Beav.  578  (where,  however, 
"both  parties  being  in  the  wrong,  no  costs  were  given  on  either  side). 

(^)  Sonnenschein  v.  Barnard  (l^^l),  57  L.  T.  712. 

{k)  Morgan  v.  Great  Eastern  Bail.  Go.  (1863),  1  Hem.  &  M.  78  ;  Sonnenschein 
V.  Barnard,  sujjra. 

{I)  lUd.  ;  Wilde  v.  Wilde  (1862),  4  De  Qc.  P.  &  J.  348,  C.  A. 
(m)  Berry  v.  Exchange  Trading  Co.  (1875),  1  Q.  B.  D.  77. 
in)  Woodcock  v.  Oxford,  Worcester,  and  Wolverhampton  Rail.  Go.  (1853),  17  Jur. 
33  ;  see  Eccles  y.  Liverpool  Borough  Bank  (1859),  John.  402  ;  Yetts  v.  Biles 
(1877),  25  W.  _E.  452.  In  Wedderburne  v.  Llewellyn  (1865),  13  W.  E.  939,  a 
motion  for  which  notice  had  been  given  for  a  named  day  was  ordered  on  that 
day  to  stand  over  till  the  next  motion  day,  but  was  not  then  brought  on  or 
saved,  and  it  was  held  that  the  moving  party  was  entitled  to  move  up  to  the 
close  of  the  following  motion  day.  Counsel  intending  to  ask  for  the  costs  of  a 
motion,  as  abandoned,  should  communicate  his  intention  to  counsel  instructed 
to  move  ;  see  Aitken  v.  Dunbar  (1877),  25  W.  E.  366. 

(o)  Burdell  v.  Play  (1863),  33  Beav.  189  ;  see  Oldfteldy.  Cobbett  (1849),  12  Beav. 
91  ;  Martin  v.  Beauchamp  {Earl)  (1883),  25  Ch.  D.  12,  0.  A.;  M'Cabe  v.  Bank 
of  Lreland  (1889),  14  App.  Gas.  413  ;  E.  !S.  C,  Ord.  26,  r.  4,  and  the  Vexatious 
Actions  Act,  1896  (59  &  60  Yict.  c.  51). 

(p)  Beardmer  v.  London  and  North-western  Rail.  Go.  (1849),  13  Jur.  327. 
\q)  Poxvell  V.  Gockerell  (1846),  4  Hare,  557,  572;  G/ark  v.  Jaques  (1849),  11 
Beav.  623 ;  Fearce  v.  Wycombe  Rail.  Co.  (1853),  17  Jur.  660. 
r)  Pratt  v.  Walker  (1854),  19  Beav.  261. 
s)  BlaJcey  v.  Eall  (1887),  56  L.  J.  (cH.)  568. 
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If  there  are  special  grounds,  costs  may  be  ordered  to  be  taxed  on  Sect.  6. 

the  higher  scale  (a).  Costs. 

In  any  action  against  a  public  authority  (6),  judgment  for  the  TaxatiorTon 

defendant  carries  with  it  the  right  to  costs  as  between  solicitor  higher  scale, 
and  client  (c)  ;  but  this  provision  does  not  take  away  the  discretion 
of  the  judge  to  deprive  the  successful  defendant  of  costs  for  good 

cause  (d).  

Part  VI. — Remedies  for  Breach  of 
Injunction. 

Sect.  1. — Nature  of  Remedies. 

617.  The  appropriate  remedy  for  a  breach  of  an  injunction  is  Committal, 
by  committal  (e),  but  it  is  usual  to  ask  in  the  notice  of  motion  for 
committal  and,  in  the  alternative,  for  leave  to  issue  a  writ  of 
attachment  (/). 

(a)  E.  S.  C,  Ord.  65,  r.  9;  see  Holland  v.  Worley,  [1884]  W.  N.  90 ;  Turton 
V.  Turton  (1889),  42  Ch.  D.  128,  C.  A.  (where  costs  on  the  higher  scale  were 
given) ;  Hudson  v.  Osgerhy  (1884),  32  W.  E.  566  ;  American  Braided  Wire  Co. 
V.  TJiomson  (1890),  44  Ch.  D.  274,  296,  C.  A.  (where  they  were  refused).  Costs 
have  been  given  on  the  High  Court  scale  where  only  £10  damages  were  recovered, 
the  claim  for  an  injunction  having  been  satisfied  [Dolierty  v.  Thompson  (1906), 
94  L.  T.  626,  C.  A.).  As  to  costs  on  the  higher  scale,  see  generallj^  title  Practice 

AND  PHOCEDURE. 

(&)  Under  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Yict.  c.61), 
s.  1.    See  also  title  Public  Authorities  and  Public  Officees. 

(c)  Harrop  v.  Ossett  Corporation,  [1898]  1  Ch.  525;  Fielding  v.  Morley  Cor- 
poration, [1899]  1  Ch.  1,  C.  A. ;  affirmed,  subnom.  Fielden  v.  Morley  Corporation, 
[1900]  A.  C.  133;  -^m*^^  v.  Northleach  Rural  Council,  [1902]  1  Ch.  197;  see 
Amhler  {Jeremiah)  &  Sons,  Ltd.  v.  Bradford  Corporation,  [1902]  2  Ch.  585,  C.  A. 

{d)  E.  S.  C,  Ord.  65,  r.  1 ;  North  Metropolitan  Tramivays  Co.  v.  London  County 
Council,  [1898]  2  Ch.  145,  147;  Bostock  Y.  Ramsey  Urban  Council,  [1900]  2  Q.  B. 
616,  C.  A. 

(e)  Mander  v.  Falche,  [1891]  3  Ch.  488  ;  see  E.  S.  C,  Ord.  42,  r.  7. 

(/)  See,  generally,  title  Contempt  of  Court,  Attachment  and  Committal, 
Vol.  YIL,  pp.  306  e^se^.,  315,  322;  Avory  v.  Andrews  (1882),  30  W.  E.  564; 
Robinson  v.  Mton  (1835),  4  L.  J.  (cH.)  197  ;  Pettitt  v.  Bell  (1908),  52  Sol.  Jo. 
784;  PowelY.  FoUet{rA1),  1  Dick.  116;  Kimpton  v.  Eve  (1813),  2  Yes.  &  B. 
349  ;  Carrow  v.  Ferrior  (1867),  37  L.  J.  (ch.)  569  ;  Gooesman  v.  Bann  (1840), 

10  Sim.  517  ;  Scott  v.  Becher  (1817),  4  Price,  346;  Re  Bryant  (1876),  4  Ch.  D.  98. 
Eor  the  difference  between  committal  and  attachment,  see  title  Contempt  of 
Court,  Attachment  and  Committal,  Yol.  YIL,  pp.  308,  310  ;  and  see  ibid., 
pp.  308  et  seq.  ;  Daniell,  Chancery  Forms,  5th  ed.,  p.  440  ;  Oswald  on  Contempt, 
3rd  ed.,  p.  27,  and  Appendix  II.,  Form  4,  as  to  the  practice  of  asking  for 
committal  and  attachment  in  the  alternative.  Writs  of  attachment  cannot  be 
issued  except  with  the  leave  of  the  court,  which  is  applied  for  on  notice  to 
the  party  against  whom  the  attachment  is  to  be  issued  (see  title  Contempt  of 
Court,  Attachment  and  Committal,  Yol.  YIL,  p.  309  ;  E.  S.  C,  Ord.  42, 
r.  7).  As  to  form  of  order  for  committal,  see  title  Contempt  of  Court, 
Attachment  and  Committal,  Yol.  YIL,  p.  315;  Stephens  v.  Workman  (1863), 

11  W.  E.  503).  As  to  privilege,  see  title  Contempt  of  Court,  Attachment 
AND  Committal,  Yol.  YIL,  p.  320.  If  a  member  of  Parliament  is  guilty  of  con- 
tempt which  is  in  its  nature,  or  by  its  incidents,  criminal,  he  may  be  committed 
or  attached,  and  is  not  protected  by  privilege  of  Parliament  [Wellesley  v.  Beau- 
fort [Duke),  Long  Wellesleifs  Case  (1831),  2  Euss.  &  M.  639,  666  ;  Re  Gent,  Gent- 
Davis  V.  Harris  (1888),  40  Ch.  D.  190  ;  Re  Armstrong,  Ex  parte  Lindsay,  [1892] 
1  Q,.  B.  327).  As  to  the  enforcement  of  undertakings  given  to  the  coui't,  see  title 
Contempt  of  Court,  Attachment  and  Committal,  Yol.  YIL,  pp.  305,  306c 

u  2 


292 


Injunction. 


Sect.  1. 
Nature  of 
Remedies. 

Sequestration. 


Order  for  act 
to  be  done  at 
party's 
expense. 


Date  from 
which  injunc- 
tion operates. 


Injunction 
must  be 
obeyed. 


618.  Where  the  party  committing  a  breach  of  an  injunction 
is  a  limited  company  (g),  or  other  corporation  (h),  or  is  out  of  the 
jurisdiction  (i),  the  proper  course  is  to  move  that  a  writ  of  seques- 
tration (k)  do  issue  against  the  property  of  such  party.  The 
remedy  by  writ  of  sequestration  against  the  property  of  any 
person,  other  than  a  corporation,  is  dealt  with  elsewhere  (I). 

619.  If  a  mandatory  order  or  injunction  is  not  complied  with, 
the  court,  besides,  or  instead  of,  proceeding  against  the  disobedient 
party  for  contempt,  may  direct  that  the  act  required  to  be  done 
shall  be  done  as  far  as  practicable  by  the  party  by  whom  the 
mandatory  order  or  injunction  has  been  obtained,  or  some  other 
person  appointed  by  the  court,  at  the  cost  of  the  disobedient  party ; 
and,  upon  the  act  being  done,  the  expenses  incurred  may  be  ascer- 
tained in  such  manner  as  the  court  may  direct,  and  execution  may 
issue  for  the  amount  so  ascertained  and  costs  (m). 

Sect.  2. —  When  Remedies  Available. 

620.  An  injunction  operates  from  the  time  it  is  pronounced 
and  not  only  from  the  date  when  the  order  is  drawn  up  and  com- 
pleted, and  consequently  the  party  against  whom  it  is  made 
will  be  guilty  of  contempt  if  he  commits  a  breach  of  the  injunction 
after  he  has  received  notice  of  it  (?^),  although  the  order  has  not 
been  drawn  up  (o). 

621.  An  order  for  an  injunction  must  be  implicitly  observed  and 
every  diligence  exercised  to  observe  it  to  the  letter  (2?);  and  anyone  who 

{g)  Be  Hooleij,  Ex  parte  Hooleij  (1899),  79  L.  T.  706. 

[h)  A.-Q.  V.  Great  Northern  Rail.  Go.  (1850),  4  De  G.  &  Sm.  75 ;  Spokes  v. 
Banbury  Board  of  Health  (1865),  L.  E.  1  Eq.  42  ;  Selous  v.  Groydon  Local  Board, 
[1885]  W.  N.  105 ;  and  see  E.  S.  C,  Ord.,  42,  r.  31.  In  addition  to  the  remedy 
of  sequestration  against  the  corporate  property  of  a  corporation,  any  judgment 
or  order  against  a  corporation  wilfully  disobeyed  may  be  enforced  by  attach- 
ment against  the  directors  or  other  officers  thereof,  or  by  writ  of  sequestration 
against  their  property  (E.  S.  0.,  Ord.  42,  r.  31 ;  titles  Contempt  of  Court, 
Attachment  and  Committal,  Vol.  VII.,  pp.  303,  313  ;  Corporations, 
Vol.  VIII.,  p.  396;  Execution,  Vol.  XIV.,  p.  81;  and  Bavis  v.  Rhayader 
Granite  Quarries,  Ltd.  (1911),  131  L.  T.  Jo.  79),  but  an  attachment  will  not 
be  ordered  to  issue  against  a  director  unless  and  until  he  has  been  personally 
served  with  the  order  which  has  been  disobeyed  [McKeoiun  v.  Joiid  Stock 
Institute,  Ltd.,  [1899]  1  Ch.  671).  In  a  proper  case  the  court  will  order  the  motion 
to  stand  over  to  enable  this  to  be  done  (ibid.). 

[i)  East  of  England  Bank,  Re  Hall  (1864),  2  Drew.  &  Sm.  284;  and  see  Storer 
V.  Great  Western  Rail.  Go.  (1841),  1  Y.  &  C.  Ch.  Cas.  180. 

{k)  See  E.  S.  C,  Ord.  43,  r.  6.  As  to  the  effect  and  operation  of  a  writ  of 
sequestration,  see  title  Execution,  Vol.  XIV.,  pp.  79  et  seq.  See  also  ibid., 
pp.  8,  81;  E.  S.  C,  Ord.  42,  r.  31;  Ord.  43,  r.  67  ;  1  Seton,  Judgments  and 
Orders,  6th  ed.,  p.  745.  An  undertaking  is  equivalent  to  an  order  for 
the  purposes  of  E.  S.  C,  Ord.  42,  r.  31,  and  can  be  enforced  against  a  corporation 
by  sequestration  {Milbnrn  v.  Newton  Golliery,  Ltd.  (1908),  52  Sol.  Jo.  317). 

(/)  See  title  Execution,  Vol.  XIV.,  pp.  19  et  seq. 

{m)  E.  S.  C,  Ord.  42,  r.  30.  An  undertaking  does  not  come  within  the 
language  of  this  rule  {Mortimer  v.  Wilson  (1885),  33  W.  E.  927).  As  to  execu- 
tion, generally,  see  title  Execution,  Vol.  XIV.,  pp.  1  et  seq. 

{n)  As  to  what  is  a  sufficient  notice,  see  p.  296,  post. 

(0)  Rattraij  v.  Bishop  (1818),  3  Madd.  220;  M'Neil  v.  Garratt  (1841),  Cr.  & 
Ph.  98  ;  Gooch  v.  Marshall  (1860),  8  W.  E.  410. 

{p)  Harding  v.  Tingey  (1864),  12  W.  E.  684 ;  Spokes  v.  Banbury  Board  of  Health 
(1865),  L.  E.  i  Eq.  42. 


f 


Part  VI. — Remedies  for  Breach  of  Injunction. 


293 


Sect.  2. 

When 
Remedies 
Available. 


Breach  must 
be  strictly 
proved. 


Effect  of 
irregular 
order. 


does  not  obey  it  to  the  letter  is  guilty  of  committing  a  wilful  breach 
of  it  unless  there  is  some  misapprehension  (q).  But,  in  determining 
whether  or  not  a  breach  has  been  committed,  regard  is  paid  to  the 
circumstances  in  which,  and  the  object  for  which,  the  injunction 
was  granted  W .  Some  trifling  thing  done  in  the  ordinary  course 
of  business  which  does  not  do  any  real  mischief  will  not  necessarily 
be  treated  as  a  breach,  and,  if  a  man  attempts  to  use  an  injunction 
for  the  purpose  of  oppression  by  moving  in  respect  of  such  an  act, 
he  may  have  to  pay  the  costs  of  so  doing  (a).  Where  an  injunc- 
tion in  general  terms  is  not  restricted  by  reference  to  a  particular 
act,  another  act  causing  a  similar  injury  w^ill  be  regarded  as  a 
breach  (b). 

An  application  to  commit  for  a  violation  of  an  order  for  an 
injunction  is  a  matter  strictissimi  juris  (c),  and  the  act  of  the  defen- 
dant will  not  be  treated  as  contumacious  unless  it  is  clearly  proved 
that  the  injury  complained  of  has  been  caused  by  his  act  (d). 

622.  The  order  cannot  be  disregarded  so  long  as  it  stands,  even 
though  it  has  been  irregularly  or  erroneously  obtained  (e),  and  it 
must  be  obeyed  until  it  is  discharged  (/)  ;  but,  in  punishing  for 
contempt,  the  court  will  take  into  consideration  all  the  facts  of  the 
case  and  the  circumstances  in  which  the  order  was  obtained  (^). 
The  court  may  decline  to  assist  a  plaintiff  whose  right  has  been 
protected  by  an  injunction  if  he  has  not  himself  exercised  due 
diligence  in  maintaining  such  right  (h). 

623.  An  undertaking  entered  into  or  given  to  the  court  is 
equivalent  to  an  injunction,  so  far  as  an  application  to  the  court  to 
punish  its  breach  is  concerned  (i) ;  but  the  court  will  not  enforce  an 
undertaking  by  committal,  if  it  has  been  given  by  mistake  in  a  more 
extensive  form  than  the  defendant  intended  (k) . 

624.  Where  a  plaintiff  who  has  obtained  an  injunction  mis-  Effect  of 
represents  to  the  public  what  has  been  done  by  the  court,  and  the  misrepresen- 
defendant  applies  himself  to  correct  that  misrepresentation  and  piainuff^ 
thereby  commits  a  technical  breach  of  the  injunction,  the  court  will 

{q)  Spokes  v.  Banhury  Board  of  Health  (1865),  L.  E.  1  Eq.  42. 
(r)  Loder  v.  Arnold  (1850),  15  Jur.  117. 
(a)  Baxter  v.  Bower  (1875),  44  L.  J.  (CH.)  625,  628,  C.  A. 
(6)  A.-G.  V.  Great  Northern  Bail.  Co.  (1850),  4  De  G.  &  Sm.  75. 
(c)  Harding  v.  Tingeij  (1864),  12  W.  E.  684;  see  Tatjior  v.  Roe  (1893),  68 
L.  T.  213. 

{d)  Datusony.  Paver  (1847),  5  Hare,  415,  424. 

(e)  Woodirard  v.  Lincoln  {Earl)  (1674),  3  Swan.  626;  Partington  v.  Booth 
(1817),  3  Mer.  148;  Fennings  v.  Humphery  (1841),  4  Beav.  1  ;  Chuck  v.  Cremer 
(1846),  2  Ph.  113;  Bussell  v.  JEast  Anglian  Bail.  Co.  (1850),  3  Mac.  &  G. 
104,  117. 

(/)  Fennings  v.  Humphery,  supra;  Bussell  v.  East  Anglian  Bail.  Co.,  supra. 

(g)  Partinaton  v.  Booth,  supra;  Bussell  v.  East  Anglian  Bail.  Co.,  supra. 

(h)  Bodgers  v.  Nowill  (1853),  1  W.  E.  122. 

(i)  Neath  Canal  Co.  v.  Ynisarwed  Besolven  Colliery  Co.  (1875),  10  Ch.  App. 
450;  A.-G.  v.  Boijle  (1864),  10  Jur.  (N.  s.)  309;  and  see  London  and  Birmingham 
Bail.  Co.  V.  Grand  Junction  Canal  Co.  (1835),  1  Ey.  &  Can.  Cas.  224,  per  Pepys, 
M.E.,  at  p.  241;  Thomson  v.  Hughes  (1890),  7  E.  P.  C.  71,  76  ;  Howard  v. 
Press  Printers,  Ltd.  (1904),  74  L.  J.  (CH.)  100,  0.  A.  ;  Milhurn  y.  Newton  Colliery, 
Ltd.  (1908),  52  Sol.  Jo.  317. 

{k)  MuUins  V.  Hoivell  (1879),  11  Ch.  D.  763. 
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equivalent  to 
an  injunction. 
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Injunction. 


Sect.  2. 

When 
Remedies. 
Available. 

Mere  inten- 
tion to 
commit  not 
sufl&cient. 


Breach  by 
servants  or 
agents. 


Husband  and 
wife. 


Breach  by- 
stranger. 


refuse  to  listen  to  any  complaint  on  the  subject  from  the  plaintiff, 
because  he  himself  has  been  to  blame  in  the  matter  (Z). 

625.  The  mere  intention  to  commit  a  breach  of  an  injunction, 
which  is  not  carried  out  so  as  actually  to  contravene  the  words  of 
the  order,  does  not  constitute  a  breach  of  the  injunction  {m) ;  but  a 
party  against  whom,  together  with  others,  an  injunction  has  been 
granted,  who  is  present,  aiding  and  abetting  where  a  breach  is  com- 
mitted, is  considered  as  actually  guilty  of  it  himself  (n). 

626.  A  party  who  is  not  personally  to  blame  will  not  be  com- 
mitted for  contempt  for  a  breach  of  an  injunction  committed  by  his 
servants  (o)  or  agents  (2?),  but  he  may  be  ordered  to  pay  the  costs 
of  the  motion  to  commit  (q). 

Where  an  injunction  is  granted  against  a  man  and  his  wife,  and  a 
breach  is  committed  by  the  wife,  but  the  husband  is  not  implicated 
or  to  blame  in  the  matter,  he  will  not  be  committed  for  contempt  (r). 

A  person  who  has  not  been  restrained  by  an  injunction  which 
has  been  granted  cannot  be  committed  for  breach  thereof  (s),  but 
he  may  be  committed  for  contempt  if,  with  knowledge  of  the  injunc- 
tion, he  intermeddles  and  acts  in  contravention  thereof  {t). 

Sect.  3. — Practice. 

627.  In  the  Chancery  Division  the  application  to  commit  is 
made  on  motion  to  the  court  (u). 


[l)  Barfield  v.  Nicholson  (1824),  2  L.  J.  (0.  s.)  (ch.)  90. 

{m)  Grand  Junction  Canal  Co.  v.  Dimes  (1849),  18  L.  J.  (CH.)  419 ;  but  where 
the  party  against  whom  the  injunction  has  been  granted  commits  acts  which 
are  inconsistent  with  and  contrary  to  the  tenor  of  the  decree  an  injunction  will 
be  granted  to  restrain  such  acts  {ibid.),  and  similarly  the  court  will  interfere  to 
restrain  the  defendant  from  committing  an  act  which  is  against  the  spirit, 
though  not  within  the  letter,  of  the  injunction  {Brenan  v.  Preston  (1853), 
1  W.  E.  172,  C.  A.). 

•    (n)  St.  John's  College,  Oxford  v.  Carter  (1839),  4  My.  &  Or.  497. 
(0)  Rantzen  v.  Rothschild  (1865),  13  L.  T.  399. 

{p)  Re  Bishop,  Ex  parte  Langley,  Ex  parte  Smith  (1879),  13  Ch.  D.  110, 
C.  A.  Where  a  company  against  whom,  its  servants  and  agents,  an  injunction 
has  been  obtained  goes  into  voluntary  liquidation,  and  a  new  company  is 
formed  under  the  same  name  hond  fide  for  the  purpose  of  obtaining  new  capital 
and  not  colourably  for  the  purpose  of  evading  the  order,  the  new  company  is 
an  independent  company,  and  is  in  no  sense  the  servant  or  agent  of  the  old 
one  {Bosch  v.  Simms  Manufacturing  Co.,  Ltd.  (1909),  25  T.  L.  E.  419) ;  compare 
A.-G.  V.  Birmingham  Corporation  (1880),  15  Ch.  D.  423,  C.  A. ;  J.-G.  v.  Birming- 
ham, Tame,  and  Rea  Drainage  Board  (1881),  17  Ch.  D.  685,  C.  A.  See  also  title 
Companies,  Yol.  Y.,  pp.  326,  591. 

(9)  Rantzen  v.  Rothschild,  supra. 

{r)  Hope  V.  Carnegie  (1.)  (1868),  L.  E.  7  Eq.  254. 

{s)  Iveson  v.  Harris  (1802),  7  Yes.  251 ;  Wellesley  {Lord)  v.  Mornington  {Earl) 
(1848),  11  Beav.  180. 

{t)  Wellesley  {Lord)  v.  Mornington  {Earl),  supra;  Smith-Barry  y.  Dawson  (1891), 
27  L.  E.  Ir.  558;  Seaward  v.  Paterson,  [1897]  1  Ch.  545,  0.  A.  The  exercise 
of  an  antecedent  right  by  a  person  not  a  party  is  no  breach  of  an  injunction 
{Booth  V.  Stanley  (undated),  2  Eq.  Cas.  Abr.  528;  and  see  Avory  y.  Andrews 
(1882),  30  W.  E.  564,  and  title  Contempt  of  Coubt,  Attachment  and  Com- 
mittal, Yol.  YII.,  p.  292). 

{u)  See  as  to  this  and  the  practice  generally,  title  Contempt  of  Couet, 
Attachment  and  Committal,  Yol.  YII.,  pp.  309  et  seq^. 
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In  the  King's  Bench  Division,  when  the  contempt  is  in  respect  of     ^ect.  3. 
a  judge's  or  master's  order,  the  application  is  by  summons  in  Practice, 
chambers,  and  in  other  cases  the  appHcation  is  by  motion  to  a  gg^yi^T^f 
Divisional  Court  (w). 

motion  to 

Notice  of  the  application  must  be  served  personally  upon  the  commit, 
contemner  (a) ;  but,  where  the  court  is  satisfied  that  every  endeavour 
to  effect  personal  service  has  been  made  and  failed,  it  can  and 
ought  to  order  substituted  service  (5).  The  appearance  of  the 
respondent  upon  an  application  to  commit  does  not  constitute  a 
waiver  of  any  objection  on  the  ground  of  irregularity,  because  the 
liberty  of  the  subject  is  concerned  (c). 

628.  Although  the  court  can  for  the  purpose  of  justice  condone  Irregularities, 
an  irregularity  in  proceedings  to  commit  where  good  reasons 
are  given  (d),  it  will  not  condone  a  direct  non-compliance  with  the 
rules,  and  a  respondent  can  take  advantage  of  such  objections  even 
though  he  has  answered  the  affidavits  and  appears  by  counsel  (e) . 
Objections  may,  however,  be  got  over  by  conduct  amounting 
to  waiver  (/).  It  is  no  objection  to  a  motion  to  commit  that  the 
plaintiff  has  moved  to  commit  one  only  of  the  defendants  (g). 

The  court  takes  a  lenient  view  in  favour  of  the  liberty  of  the  subject, 
and  is  usually  satisfied  by  the  payment  of  the  costs  of  the  applica- 
tion to  commit  unless  the  conduct  of  the  contemner  is  very  con- 
temptuous and  a  flagrant  disrespect  to  the  court  (k) ;  and  where 


{w)  See  title  Contempt  of  Oouet,  Attachment  and  Committal,  Yol.  VII., 
p.  310. 

(a)  IMd.,  p.  315  ;  Angerstein  v.  Bunt  (1801),  6  Yes.  488 ;  Hojpe  v.  Carnegie  (1.) 
(1868),  L.  E._7  Eq.  254;  I),  v.  A.  &  Co.,  [1900]  1  Ch.  484.  Personal  service 
cannot  be  dispensed  with,  even  though  counsel  undertakes  to  appear  for  the 
party  {Ellerton  v.  Thirsh  (1820),  1  Jac.  &  W.  376).  The  notice  need  not  be 
served  on  the  defendant's  clerk  in  court  as  well  as  on  the  defendant  [Bowdler  v. 
Bowdler  (1840),  9  L.  J.  (cH.)  394).  As  to  the  form  of  the  notice  of  motion, 
see  1  Seton,  Judgments  and  Orders,  6th  ed.,  p.  643  ;  Angerstein  v.  Hunt, 
supra ;  Durant  v.  Moore  (1830),  2  Euss.  &  M.  33  ;  Wellesley  {Lord)  v.  Mornington 
{Earl)  (1848),  11  Beav.  180  ;  Seaward  v.  Paterson,  [1897]  1  Ch.  545,  550,  C.  A. ; 
and  title  Contempt  of  Court,  Attachment  and  Committal,  Yol.  YII.,  p.  309. 
As  to  evidence  and  procedure,  see  iUd.,  pp.  310  etseq. ;  Morris  v.  Morris  (1825), 
1  Hog.  238;  Hudson  v.  Walker  (1894),  64  L.  J.  (CH.)  204,  following  Selom  v. 
Croydon  Rural  Sanitart/  Authority  (1885),  53  L.  T.  209 ;  Stockton  Footiall  Co.  v. 
Gaston,  [1895]  1  Q.  B.453. 

(&)  Mander  v.  Falcke  (1891),  65  L.  T.  454 ;  and  see  E.  S.  C,  Ord.  67,  r.  6,  as 
to  the  method  of  effecting  substituted  service. 

(c)  Mander  v.  Falcke,  [1891]  3  Ch.  488,  C.  A. 

(d)  See  E.  S.  C,  Ord.  70,  r.  1 ;  Petty  v.  Daniel  (1886),  34  Ch.  D.  172. 

(e)  Taijlor  v.  Roe  (1893),  68  L.  T.  213.  Where  the  affidavit  in  support  of  a 
motion  for  attachment  was  not  served  with  the  notice  of  motion,  but  was  served 
two  clear  days  before  the  day  named  for  moving  the  court,  Chitty,  J.,  held  that 
this  was  not  such  an  irregularity  as  to  make  the  notice  invalid  {Hampden  v. 
Wallis  (1884),  26  Ch.  D.  746,  749,  C.  A.). 

(/)  Rendell  v.  Grundy,  [1895]  1  Q.  B.  16,  C.  A. 

{g)  NeiumanY.  Ring  (1846),  10  Jur.  463;  but  see  JDaugars  v.  Rivaz  (1866),  15 
L.  T.  196,  C.  A.,  in  which  case,  however,  the  plaintiff  had  himself  acted  in  con- 
travention of  the  injunction,  and  there  were  other  special  circumstances. 

{h)  Leonard  v.  Attwell  (1810),  17  Yes.  385 ;  Littler  v.  Thomson  (1839),  2 
Beav.  129;  Newman  v.  Ring,  supra;  Rantzen  v.  Rothschild  (1865),  13  L.  T. 
399;  Price  v.  Hutchison  (1870),  L.  E.  9  Eq.  534,  536;  Re  Bryant  (1876),  4 
Ch.  D.  98  ;  Re  Bishop,  Ex  parte  Langley,  Ex  parte  Smith  (1879),  13  Ch.  D.  110, 
C.  A. ;  Plating  Co.  v.  Farquharson  (1881),  17  Ch.  D.  49,  C.  A. ;  see  also 
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Sect.  3.     the  defendant  has  endeavoured  to  set  himself  right  in  respect  of 
Practice,     the  original  charge  against  him  the  court  will  hesitate  to 
commit  (i). 

When  motion  Where  a  motion  to  commit  is  refused  it  will  usually  be 
refused.  refused  without  costs  if  the  party  against  whom  it  is  sought  (k), 
or  his  solicitor  (I),  has  been  to  blame  in  the  matter.  The  court 
does  not  encourage  motions  to  commit  where  committal  is  not 
really  sought,  and  all  that  is  asked  for  is  an  apology  and  the  pay- 
ment of  costs.  In  such  cases  the  party  moving  ought  not  to  be 
allowed  his  costs  (m),  and  the  motion  may  be  refused  with  costs  (n). 
So,  also,  although  no  act  of  the  parties  can  amount  to  a  waiver  of 
contempt,  yet  if  the  plaintiff  has  acquiesced  for  some  time  the 
court  may  decline  to  commit  and  give  no  costs  (o). 


When 
application 
may  be  made. 

Notice  should 
be  given  for  a 
motion  day. 


Part  VII. — Dissolution  of  Injunction. 

629.  An  interlocutory  injunction  may  be  dissolved  at  any  time 
before  judgment  in  the  action,  and  an  interim  order  at  any  time 
before  the  day  named. 

In  the  Chancery  Division  the  application  to  dissolve  must  be 
made  by  motion  on  notice  {p).  All  the  parties  to  the  action  in 
which  the  injunction  was  obtained  should  be  served  with  notice  (q). 
Apparently  a  stranger  to  a  suit,  who  is  affected  by  an  injunction, 
can  apply  to  dissolve  it  (r) .  The  notice  of  motion  should  be  given 
for  a  motion  day  (s),  and,  where  leave  has  been  obtained  to  give 


Lane  v.  Sterne  (1862),  3  Gift.  629  ;  1  Seton,  Judgments  and  Orders,  6th  ed., 
p.  745. 

(i)  Cor7iish  V.  Upton  (1861),  4  L.  T.  862. 

(k)  Daw  V.  Eley  (1868),  L.  E.  7  Eq.  49;  Buenos  Ayres  Gas  Co.,  Ltd.  v.  Wilde 
(1880),  29  W.  R.  43. 

(I)  Carrow  v.  Ferrior,  Dunn  v.  Ferrior  (1868),  17  L.  T.  536. 

(m)  Plating  Co.  v.  Farquharson  (1881),  17  Ch.  D.  49,  56,  C.  A. 

(n)  Metropolitan  Music  Hall  Co.,  Ltd.  v.  Lake  (1889),  60  L.  T.  749 ;  E.  v.  Payne, 
[1896]  1  Q.  B.  577,  581 ;  Re  New  Gold  Coast  Exploration  Co.,  [1901]  1  Ch.  860, 
863,  864;  Plating  Co.  v.  Farquharson,  supra,  per  James,  L.J.,  at  p.  57. 

(o)  Mills  V.  Cobby  (1815),  1  Mer.  3. 

Ip)  As  to  the  length  of  notice,  and  generally  as  to  motions,  see  E.  S.  C, 
Ord.  52,  r.  5,  and  pp.  275  et  seq.,  ante.  In  Storer  v.  Jackson  (1842),  12  Sim.  503, 
the  court  refused  to  hear  a  motion  to  dissolve  an  ex  parte  injunction  pending 
a  motion  for  production  of  documents,  of  which  notice  had  been  given.  In  De 
Beaufort  v.  Arclideacoyi  (1835),  1  Y.  &  C.  (ex.)  549,  where  an  injunction  restrain- 
ing the  transfer  of  a  small  sum  of  stock  had  been  granted,  but  no  further  pro- 
ceedings had  been  taken  in  the  suit  for  thirty  years,  the  injunction  was  dissolved 
on  petition  by  the  only  party  interested  in  the  stock. 

[q)  Service  v.  Castaneda  (1845),  9  Jur.  367;  Masterman  v.  Lewin  (1847),  2  Ph. 
189.  The  court  will  not  hear  an  ex  parte  motion  to  dissolve  an  ex  parte  injunc- 
tion [Spanish  General  Agency  Corporation  v.  Spanish  Corporation,  Ltd.,  [1890] 
W.  N.  158). 

(r)  Jones  Y.Roberts  (1841),  12  Sim.  189;  Bourbaud  v.  Bourbaud  (1864),  12 
W.  E.  1024. 

(s)  Steedman  v.  Poole  (1847),  11  Jur.  555  ;  but  an  injunction  can  be  dissolved 
in  the  Long  Vacation  [Lane  v.  Barton  (1843),  1  Ph.  363). 
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notice  for  another  day,  this  fact  should  be  stated  in  the  notice  of    p^i^t  vil 
motion  (a).  Dissolution 

An  application  to  dissolve  ought  to  be  made  to  the  court  by      .  . 

which  the  injunction  was  granted  (b),  but  where  an  action  has  Injunction, 

been  transferred  to  another  branch  of  the  court  after  the  granting  should  be 

of  the  injunction,  the  application  may  be  made  to  that  branch  of  made  to 

the  court  (c)._     _  _  _  _  ™Tted"* 

On  an  application  to  dissolve,  the  plaintiff  cannot  insist  that  the  injunction, 

motion  should  stand  over  for  the  cross-examination  of  witnesses  Evidence, 
for  the  defendant  {d). 

On  an  application  to  dissolve,  it  is  irregular  for  the  court  to  irregular  to 

grant  a  new  injunction  (e).  grant  new 

In  the  King's  Bench  Division  the  application  is  by  summons.  mitkmTc^ 

•  dissolve. 

630.  An  injunction  may  be  dissolved  if  the  plaintiffs  have  Ground  for 
neglected  to  make  use  of  powers  which  they  possess  (/),  or  if  dissolution, 
default  has  been  made  in  giving  security  for  costs  (g),  or  if  the 
affidavit  had  not  been  filed  and  an  office  copy  thereof  obtained 
when  the  injunction  was  moved  for(/i),  or  if  it  was  granted  on  a 
suppression  or  misrepresentation  of  material  facts  (i),  even  though 
the  injunction  is  about  to  expire  (/b). 

A  plaintiff  cannot  support  the  injunction  by  showing  another 
state  of  circumstances  in  which  he  would  be  entitled  to  it  (1),  but  if 
he  has  obtained  an  ex  parte  inj-anction,  which  is  afterwards  dissolved 
on  the  ground  of  concealment  of  facts,  he  is  not  precluded  from 
making  another  application  on  the  merits  (m).    It  is  no  excuse  for 


(a)  Hill  V.  Bimell  (1837),  2  Jur.  45. 

(b)  Hammond  Y.  Smith  (1845),  15  L.  J.  (CH.)  40;  Paredes  v.  Lizardi  (1846), 
9  Beav.  490. 

(c)  Sturgeon  v.  Hooker  (1847),  1  De  Gr.  &  Sm.  484.  In  such  a  case  there  is  no 
jurisdiction  to  question  whether  the  judge,  in  granting  the  injunction,  rightly 
or  correctly  exercised  his  discretion,  having  regard  to  the  materials  before  him 
[ibid.). 

{d)  Normanville  v.  Stanning  (1853),  10  Hare,  Appendix,  xx. 
(e)  Burdett  v.  Hay  (1863),  4  De  G-.  J.  &  Sm.  41. 
(/)  Ellison  V.  Bignold  (1821),  2  Jac.  &  W.  503. 
(V)  Fort  V.  Banh  of  England  (1840),  10  Sim.  616. 

{h)  Jackson  v.  Cassidy  (1841),  10  Sim.  326;  Elsey  v.  Adams  (1863),  4  Giff. 
398.  This  is  not  in  accordance  with  the  practice  in  the  King's  Bench  Division 
(see  p.  280,  ante) ;  and  in  the  Chancery  Division  the  court  frequently  gives  leave 
to  file  affidavits  after  the  motion  is  heard.  For  cases  in  which  the  matter  is 
urgent,  see  ibid. 

(i)  Hatch  V.  Borsley  (1835),  4  L.  J.  (CH.)  160  ;  Broiun  v.  Neivall  (1837), 

2  My.  &  Cr.  558,  570 ;  Vanderguclit  v.  Be  Blaquiere  (1838),  8  Sim.  315,  323  ; 
Hilton  V.  Granville  {Lord)  (1841),  4  Beav.  130;  Hemphill  y.  M'Kenna  (1842), 

3  Dr.  &  War.  183  ;  Dease  v.  Plunkett  (1843),  Drury  temp.  Sug.  255  ;  Castelli  v.  Cook 
(1849),  7  Hare,  89,  94 ;  Dalglish  v.  Jarvie  (1850),  2  Mac.  &  G.  231,  243  ;  Harhottle 
V.  Pootey  (1869),  20  L.  T.  486;  Ross  v.  Buxton,  [1888]  W.  N.  55;  Boyce  v.  GUI 
(1891),  64  L.  T.  824  ;  Schmitten  v.  Faulks,  [1893]  W.  N.  64.  An  ex  parte  order 
may  be  discharged  without  formal  notice  being  given  by  the  defendant  [Boyce 
Y.  Gill,  supra). 

{k)  WimUedon  Local  Board  v.  Croydon  Rural  Sanitary  Authm^ity  (1886),  32 
Ch.  D.  421,  0.  A.,  per  North,  J. 

(0  A.-G.  V.  Liverpool  CorporafAon  (1835),  1  My.  &  Cr.  171,  210;  Hilton  v. 
Granville  (Lord),  supra  ;  Castelli  v.  Cook,  supra. 

(m)  Fitch  V.  Rochfort  (1849),  18  L.  J.  (ch.)  458. 
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Part  vti.  a  party  to  say  that  he  was  not  aware  of  the  importance  of  the  facts 
Dissolution  which  have  not  been  brought  to  the  notice  of  the  court  (n),  or  that 

.  of  ,  he  had  forgotten  them  (o). 
Injunction.  q^^^Q  injunction  will  not,  however,  be  dissolved  unless  the  mis- 
representation or  suppression  was  of  such  a  character  as  to  present 
to  the  court  a  case  which  was  likely  to  procure  the  injunction,  but 
which  was  in  fact  different  from  the  case  which  really  existed  (p). 
Nor  will  the  court  deal  so  strictly  with  a  party  applying  on  notice, 
where  his  opponent  does  not  appear,  as  with  a  party  applying 
ex  parte  (q). 

The  plaintiff  need  not  state  facts  which  are  supposed  to  raise 
some  point  of  law  which  is  really  unsustainable  (r). 

Failure  to  attend  to  be  cross-examined  (s),  and  delay  in  complying 
with  an  undertaking  to  amend  the  writ  by  adding  a  party  as 
plaintiff  (a),  are  also  grounds  for  dissolution  (b). 
Irregularities.  An  injunction  may  be  dissolved  because  it  has  been  irregularly 
granted  (c),  but  the  irregularity  may  be  waived  by  the  conduct  of 
the  parties  (d). 

631.  Where  an  injunction  has  been  granted  against  two  or  more 
persons,  and  one  of  them  applies  to  discharge  it,  the  order  will 
be  made  only  as  to  the  party  applying  {e). 

If  an  order  is  made  on  motion  and  affidavit  of  service  in  the 
absence  of  parties,  the  court  can  in  the  order  reserve  liberty  to  the 
absent  party  to  move  to  discharge  the  order  (/). 

A  defendant  who  has  deliberately  consented  to  an  injunction  will 
not  be  allowed  afterwards  to  withdraw  his  consent  merely  because 
he  subsequently  discovers  that  he  might  have  a  good  defence  to  the 
action  (g). 


Additional 
grounds  for 
dissolution. 
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{n)  Dalglish  v.  Jarvie  (1850),  2  Mac.  &  G.  231,  241. 

(o)  Clifton  V.  Robinson  (1853),  16  Beav.  355 ;  but  mere  ignorance  of  what  a 
party  might  have  known  is  not  equivalent  to  concealment,  so  as  to  amount  to 
improper  conduct  {Sempley.  London  and  Birmingham  Bail.  Co.  (1838),  1  Ey.  & 
Can.  Cas.  480,  494). 

(p)  Brown  v.  Newall  (1837),  2  My.  &,  Cr.  558,  571;  see  Castelli  v.  Cook 
(1849),  7  Hare,  89,  94. 

{q)  Madaren  v.  Stainton  (1852),  16  Beav.  279. 

(r)  Weston  v.  Arnold  (1873),  8  Ch.  App.  1084. 

(s)  O'Callaghan  v.  Barnad,  [1875]  W.  N.  37. 

(a)  See  p.  272,  ante. 

(b)  Spanish  General  Agency  Corporation  v.  Spanish  Corporation,  Ltd.,  [1890] 
W.  N.  158  ;  see  also  Stevens  v.  Keating  (1847),  2  Ph.  333,  where  the  injunction 
was  dissolved  on  the  ground  that  the  plaintitt'  had  not  complied  with  the  special 
directions  upon  which  it  was  granted. 

(c)  Sieveh'ng  v.  Behrens  (1837),  2  My.  &  Or.  581  ;  Be  Johnstone,  Ex  parte 
Abrams  (1884),  50  L.  T.  184. 

(d)  Bavile  v.  Peacock  (1740),  Barn.  (cH.)  25,  27 ;  Travers  v.  Stafford  {Lord) 
(1750),  2  Ves.  Sen.  19  ;  Vipan  v.  Mortlock  (1817),  2  Mer.  476  ;  Olascottw.  Lang 
(1838),  3  My.  &  Cr.  451 ;  Bickford  v.  Skewes  (1839),  4  My.  &  Cr.  498  ;  Bell  v. 
LIull  and  Selby  Bail.  Co.  (1840),  1  By.  &  Can.  Cas.  616;  Jennings  v.  Brighton 
Intercepting  and  Out/all  Sewers  Board  (1872),  4  De  G.  J.  &  Sm.  735,  747  ;  see 
Cardinall  v.  MoUjneux  (1861),  4  De  G.  F.  &  J.  117,  123. 

(e)  Bramwell  v.  Ilalcomb  (1836),  3  My.  &  Cr.  737 
(/)  Mapp  V.  Elcock  (1853),  22  L.  J.  (cH.)  707. 

[g)  Lisas  v.  Williams  (1884),  54  L.  J.  (CH.)  336,  aliter,  however,  in  the  case  of 
a  mistake.    As  to  mistake,  see  Ainsworth  v.  Wilding,  [1896]  1  Ch.  673  ;  Wilding 
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632.  When  an  action  is  dismissed,  no  order  for  dissolution  of  the 
injunction  is  necessary — the  injunction  is  ipso  facto  discharged  as  of 
course  (/i),  but  the  dismissal  does  not  prevent  the  plaintiff  from 
bringing  another  action  for  an  injunction  on  a  new  (i)  or  altered  (k) 
state  of  circumstances. 


V.  Sanderson,.  [1897]  2  Ch.  534,  C.  A. ;  and  where  counsel  exceeds  his  authority 
in  agreeing  to  a  compromise,  see  NeaJe  v.  Gordon  Lennox,  [1902]  A.  C.  465 ; 
title  Baeristers,  Vol.  II.,  pp.  398  et  seq. 

(h)  -  JBlennerhassett  v.  Scanlan  (1826),  1  Hog.  363  ;  Willis  v.  Yates  (1834),  Coop. 
tenfip.  Brough.  498  ;  Green  v.  Pulsford  (1839),  2  Beav.  70.  A  suit  does  not 
become  abated  by  the  marriage,  death,  or  bankruptcy,  or  devolution  of  estate 
by  operation  of  law  of  any  party  (E.  S.  C.,  Ord.,  17,  r.  2).  Formerly  the  abate- 
ment of  the  suit  did  not  dissolve  an  injunction  ;  see  Ferrand  v.  Hamer  (1838), 
4  My.  &  Cr.  143,  147. 

[i)  Liverpool  Corporation  v.  Chorley  Waterworks  Co.  (1852),  2  De  G.  M.  &  Gr. 
.852,  0.  A.;  A.-G.  v.  Sheffield  Gas  Consumers  Co.  (1853),  3  De  G.  M.  &  G.  304, 
341,  0.  A. 

{k)  Castelli  v.  Cooh  (1849),  7  Hare,  89,  99 ;  Liverpool  Corporation  v.  Chorley 
Waterworks  Co.,  supra. 
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Part  I. 
Definitions. 

Common 
inns. 
Common 
innkeeper. 

Inn. 


Part  I. — Definitions, 


Innkeeper. 


Innkeeper  is 
a  common 
innkeeper. 


Use  of  house, 
not  name, 
must  be 
looked  at. 


633.  Common  inns  are  instituted  for  passengers  and  wayfaring 
men  (a),  and  a  common  innkeeper  is  a  person  who  makes  it  his 
business  to  entertain  them  and  provide  lodging  and  necessaries  for 
them  (h). 

An  inn  may  be  described  as  a  house  where  the  traveller  is 
furnished  with  everything  for  which  he  has  occasion  upon  his 
way  (c) ;  or,  again,  as  a  house  the  owner  of  which  holds  out  that  he 
will  receive  all  travellers  and  sojourners  who  are  willing  to  pay  a 
price  adequate  to  the  sort  of  accommodation  provided,  and  who 
come  in  a  situation  in  which  they  are  fit  to  be  received  (d).  In 
other  words,  an  innkeeper  is  a  person  who  receives  travellers  and 
provides  lodging  and  necessaries  for  them  and  their  horses  and 
attendants,  and  employs  servants  for  this  purpose  and  for  the 
protection  of  travellers  lodging  in  his  inn  and  of  their  goods  (e). 

An  innkeeper  is  called  a  common  innkeeper  (/)  because,  within 
the  limits  of  his  liability  to  receive  and  entertain  guests,  he  is 
equally  bound  to  receive  and  entertain  all  persons,  and  is  not  entitled 
to  pick  and  choose  between  them  or  to  accept  certain  persons  as 
guests  and  refuse  others  (g). 

In  order  to  decide  whether  a  house  is  an  inn  the  use  to  which  it 
is  applied  must  be  looked  at,  and  not  merely  the  name  by  which 
it  is  designated  {h),  so  that  the  question  whether  a  particular  house 
is  or  is  not  an  inn  is  always  a  question  of  fact  (i).  And  though  an 
inn  frequently  has  stables  annexed  to  it  and  forming  part  of  it, 
these  are  in  no  way  a  necessity  towards  constituting  a  house  an 


(a)  Cahje's  Case  (1584),  8  Co.  Eep.  32  a;  1  Smith,  L.  C.,  llthed.,  p.  119.  The 
judgment  of  the  court  says  (at  p.  32  b),  "  For  the  Latin  word  for  an  inn  is 
diversorium,  because  he  that  lodges  there  is  quasi  divertens  se  a  via;  and,  so 
diversoriolumJ'' 

(h)  Bac.  Abr.,  tit.  Inns  and  Innkeepers  (B),  6th  ed.,  p.  660. 

(c)  Thompson  v.  Lacy  (1820),  3  B.  &  Aid.  283,  per  Bayley,  J.,  at  p.  286.  As 
to  usages  recognised  among  innkeepers  as  to  hiring  furniture  etc.,  see  title 
Custom  and  Usages,  Vol.  X.,  p.  275. 

{d)  Thompson  v.  Lacy^  supra,  per  Best,  J.,  at  p.  287  ;  and  see  Lamond  v. 
Richard,  [1897]  1  Q.  B.  541,  C.  A.,  per  Lord  Esher,  M.E. 

(e)  Luton  V.  Bigg  (1691),  Skin.  291.  "  Hospitatores  "  (innkeepers)  are  those 
"qui  hospitia  com'  tenent  ad  hospitandos  homines  per  partes  ubi  hujusmodi 
hospitia  existent  transeuntes,  et  in  eisdem  hospitandis  eorum  bona  et  catalla 
infra  hospitia  ilia  existentia,  absque  subtractione  seu  amissione  custodire  die 
et  nocte  tenentur"  (Fitz.  Nat.  Brev.  94  b  (9th  ed.)  (Hale's  Commentary  has 
an  English  translation) ) ;  Calye's  Case,  supra;  Allen  v.  Smith  (1862),  12  0.  B. 
(N.  s.)  638  ;  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  B.  284,  j?er  Kennedy,  J.,  at 
p.  288. 

(/)  "  An  innkeeper  is  called  in  the  law  communis  hospitator,  the  which 
signifies  the  nature  of  his  office  and  employment"  [Luton  v.  Bigg,  supra). 

(g)  Luton  v.  Bigg,  supra,  suh  nom.  Netuton  v.  Trigg  (1691),  1  Show.  IQ^,  per 
Eyres,  J.,  at  p.  268;  Parker  v.  Flint  (1698),  12  Mod.  Eep.  254;  Lane  v.  Cotton 
(1701),  12  Mod.  Eep.  472,  per  Holt,  C.J.,  at  p.  483  ;  Browne  v.  Brandt,  [1902] 
1  K.  B.  696,  per  Lord  Alveestone,  C.J.,  at  p.  698.  As  to  remedies  against 
innkeepers,  see  pp.  314,  322,  post. 

(Ji)  Thompson  v.  Lacy,  supra;  E.  Y.Rymer  (1877),  2  Q.  B.  D.  136,  C.  C.  E. 

[i)  Jones  \.  Oslorn  (1785),  2  Chit.  484;  Lamond  y.  Richard,  supra;  compare 
Broadiuood  v.  Granara  (1854),  10  Exch.  417. 
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inn  (k).    Moreover,  a  house,  called  itself  by  the  name  of  an  inn,  '^^^'^ 
may  not  be  an  inn,  even  though  it  is  a  house  of  public  enter-  Definitions, 
tainment  (Q  ;  for  every  alehouse  is  not  an  inn  (?7i).    But  if  an  inn  ^ehouse^ 
is  used  for  the  common  selling  of  ale,  it  is  also  an  alehouse  ; 
and  if  an  alehouse  lodges  and  entertains  travellers,  it  is  also 
an  inn  (m). 

A  house,  on  the  other  hand,  which  calls  itself  a  "tavern  and  Tavern, 
coffee-house  "  may  in  fact  be  an  inn  (n),  although  by  a  "tavern  " 
is  usually  understood  a  house  in  which  wines  and  other  liquors  are 
sold  (o),  and  in  which  a  table  is  furnished  {p) ;  and  by  a  "  coffee-  Coffee-house, 
house  "  is  usually  meant  a  house  where  such  refreshment  as  tea 
and  coffee  are  supplied  (q),  and  neither  a  mere  tavern  (r)  nor  a 
mere  coffee-house  is  an  inn  (s). 

An  "hotel"  may  be  an  inn  (^),  and  no  doubt  is  an  inn  in  Hotel, 
most  cases  (a),  and  what  is  known  as  a  ''temperance  hotel"  may  Temperance 

  hotel. 

{k)  Thompson  v.  Lacy  (1890),  3  B.  &  Aid.  283. 

{I)  Pidgeon  v.  Legge  (1857),  21  J.  P.  743  (case  of  a  house  where  ale  was 
sold  and  a  card  was  exposed  in  the  window  with  the  word  "  beds  "  upon  it). 

(m)  1  Burn's  Justice  of  the  Peace  and  Parish  Officer,  1st  ed.,  p.  11 ;  Pidgeon 
V.  Legge,  supra;  Anon.  (1611),  1  Bulst.  109;  Newton  v.  Trigg  (1691),  1 
Show.  268.  It  must  be  remembered,  however,  that  the  Alehouse  Act,  1828 
(9  Geo.  4,  c.  61)  (now  repealed),  contained  a  definition  of  the  word  "inn  "  which 
was  entirely  different  from  the  common  law  meaning  of  the  word.  By  s.  37 
{ibid.),  "inn  shall  be  deemed  to  include  any  inn,  alehouse  or  victualling  house, 
and  the  words  *  inn,  alehouse,  or  victualling  house '  shall  be  deemed  to  include 
all  houses  in  which  shall  be  sold  by  retail  any  excisable  liquor  to  be  drunk  or 
consumed  on  the  premises."  In  the  Licensing  (Consolidation)  Act,  1910  (10 
Edw.  7  &  1  Geo.  5,  c.  24),  the  phrase  "licensed  premises  "  is  used,  and  not  the 
word  "inn."    See  title  Intoxicating  Liquors. 

(n)  Thompson  v.  Lacy,  supra;  see  Innkeepers'  Liability  Act,  1863  (26  &  27 
Yict.  c.  41),  s.  4. 

(o)  See  Jacob's  Law  Dictionary,  sub  voce  "Tavern";  Willcock's  Laws 
relating  to  Inns  etc.  (1829),  p.  18.  In  Webb  v.  Fagotti  Brothers  (1898),  79 
L.  T.  683,  Chitty,  L.  J.,  said,  at  p.  684  :  "  I  agree  that  the  words  '  hotel '  and 
'  tavern  '  are  undergoing  a  change  in  their  meaning,  there  being  temperance 
hotels  and  temperance  taverns  as  well  as  houses  for  the  sale  of  excisable 
liquors.'^  Por  a  case  of  the  use  of  the  word  "  tavern,"  see  stat.  (1553)  7  Edw.  6, 
c.  5,  s.  3  (now  repealed). 

(p)  Thompson  v.  Lacy,  supra,  per  Bayley,  J.,  at  p.  286. 

Iq)  Ibid. ;  and  see  Fitz  v.  lies,  [1893]  1  Ch.  77,  C.  A. 

(r)  Thompson  v.  Lacy,  supra. 

(s)  See  Loe  d.  Pitt  v.  Laming  (1814),  4  Camp.  73,  77. 

{t)  Jones  V.  Osborn  (1785),  2  Chit.  484.  In  this  case  the  declaration  was 
against  the  "  keeper  of  a  certain  common  and  public  hotel  for  the  reception, 
lodging  and  entertainment  of  guests "  for  the  loss  of  a  bank  note.  The 
defendant  demurred,  assigning  that  the  said  hotel  or  house  was  not  averred  to 
be  a  common  and  public  inn  nor  within  the  custom  of  the  realm  as  to  innkeepers. 
The  court  thought  these  objections  were  more  properly  raised  upon  the  trial,  as 
the  law  must  depend  upon  the  facts  of  the  case  (see  Broadiuood  v.  Granara 
(1854),  10  Exch.  417 ;  see  also  Innkeepers'  Liability  Act,  1863  (26  &  27  Vict, 
c.  41),  s.  4,  and  p.  305,  post). 

(a)  See,  for  example,  Dixon  v.  Birch  (1873),  L.  E.  8  Exch.  135  ;  Medawar  v. 
Orand  Hotel  Co.,  [1891]  2  Q.  B.  11,  C.  A.;  Gitnningham  v.  Philp  (1896),  12 
T.  L.  E.  352 ;  Lamond  v.  Richard,  [1897]  1  Q.  B.  541,  C.  A. ;  Orchard  v.  Bush 
&  Co.,  [1898]  2  Q.  B.  284.  In  Lamond  v.  Richard,  supra,  however.  Lord 
EsHER,  M.E.,  said,  at  p.  545 :  "  I  think  it  is  a  question  of  fact  what  was  the 
intention  of  those  who  carried  on  the  business  of  the  hotel.  ...  I  think  it  open  to 
argument  that  the  large  London  hotels  do  not  hold  themselves  out  as  receiving 
customers  according  to  the  custom  of  England — at  any  rate  such  a  matter 
would  be  a  question  of  fact." 
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Part  I.  \)q  inn  just  as  well  as  an  hotel  in  respect  of  which  a  licence  is 
Definitions,  held  for  the  sale  of  intoxicating  liquor  (h).  On  the  other  hand  a 
Eesidentiai  "  residential  hotel,"  where  suites  of  apartments  or  single  rooms  are 
hotel.  let  to  lodgers,  who  are  also  provided  with  food  if  they  desire  it,  but 

in  respect  of  which  no  licence  is  held  for  the  sale  of  intoxicating 
liquors,  and  where  no  one  other  than  a  lodger  is  supplied  with  food, 
although  it  is  for  some  purposes  an  hotel  (c),  is  probably  not  an  inn. 
Private         A  house  used  as  a  "  private  hotel,"  that  is  to  say  for  the  recep- 
hotei.  ^-Qj^     persons  who  desire  to  go  and  live  there  {d),  appears  not  to  be 

house^°^"  ^^^*  keeper  of  a  boarding-house  may  for  some  pur- 

^^^^*  poses  be  an  hotel-keeper  (e),  though  clearly  not  keeping  an  inn. 

Shop.  A  place  under  the  same  roof  as  an  hotel,  but  entirely  separate 

from  it,  with  a  separate  entrance  and  being  in  fact  a  mere  shop  in 
w^hich  spirits  are  sold  across  a  counter  is  not  an  inn,  even  if  the 
Kestaurant.  hotel  itself  be  an  inn  (/).  Nor  is  a  mere  restaurant  an  inn  (g). 
Public-house.  A  "  public-house  "  may  be  an  inn,  but  is  not  to  be  assumed 
to  be  one(/i).  As  the  term  is  ordinarily  used,  a  public-house  differs 
from  an  inn  or  hotel,  in  respect  of  which  a  licence  is  held  for  the 
sale  of  intoxicating  liquors,  in  that  the  public-house  does  not 
provide  for  the  reception  of  travellers  desirous  of  sleeping  and 
staying  there  as  guests  (i).  A  "private  hotel"  is  not  a  public- 
house  by  reason  merely  of  the  sale  of  intoxicating  liquors  to 
guests  and  travellers  staying  in  the  house  and  to  no  other 
persons  (k).     The  term  public-house,  however,  is  often  used  as 

(6)  Cunningham  v.  Philp  (1896),  12  T.  L.  E.  352. 

(c)  Be  Chapman ,  Ex  parte  Whiteley  (1894),  11  T.  L.  E.  92 ;  suh  nom.  Re  Chapman, 
Whiteley  v.  Haydon,  1  Mans.  415 ;  Smith  v.  8cott  (1832),  9  Bing.  14  ;  Be  Jones, 
Ex  parte  Thorne  (1876),  3  Ch.  D.  457,  C.  A. 

(d)  Devonshire  {Duke)  v.  Simmons  (1894),  11  T.  L.  E.  52,  per  Stielinq,  J.,  at 
p.  53.  Such  a  place  would,  no  doubt,  sometimes  be  called  a  "residential 
hotel,"  or  a  "private  residential  hotel." 

(e)  Gihson  v.  King  (1842),  10  M.  &  W.  667,  in  which  case  the  decision  was 
under  the  words  "victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee- 
houses" in  the  since  repealed  stat.  (1825),  6  Geo.  4,  c.  16,  relating  to  bank- 
ruptcy. In  deciding  Smith  v.  Scott,  supra,  which  turned  upon  the  same 
words,  TiNDAL,  C.J.,  said,  at  p.  17:  "  It  is  clear  that  the  word  'hotel'  is  not 
used  in  the  sense  of  the  old  word  'hostel,'  for  that  means  what  is  now 
termed  an  'inn,'  and  as  the  word  '  inn '  immediately  precedes,  it  could  scarcely 
have  been  intended  to  designate  the  same  thing  by  both.  The  modern  word  is 
introduced  from  the  French,  and  rather  implies  a  house  to  which  people  resort 
for  lodgings,  than  the  sort  of  entertainment  procured  only  at  an  inn " ;  see 
also  Be  Jones,  Ex  parte  Thorne  (1876),  3  Ch.  D.  457,  C.  A. ;  Be  Hughes,  Ex 
parte  Daniell  (1843),  7  Jur.  334;  King  v.  Simmonds  (1848),  1  H.  L.  Cas.  754; 
and  compare  Scarborough  v.  Cosgrove,  [1905]  2  K.  B.  805,  0.  A.  As  to  the 
position  of  a  boarding-house  keeper,  see  also  title  Landlord  and  Tenant. 

(/)  B.  V.  Bijmer  (1877),  2  Q.  B.  D.  136,  C.  C.  E. 

{(j)  See  Ultzen  v.  Nicols,  [1894]  1  Q.  B.  92.  But  see  Orchard  v.  Bush  &  Co., 
[1898]  2  Q.  B.  284. 

(h)  Collis  V.  Selden  (1868),  37  L.  J.  (c.  P.)  233,  per  Bovill,  C.J.,  at  p.  234; 
see  also  Fease  v.  Coats  (1866),  L.  E.  2  Eq.  688;  and  see  Innkeepers'  Liability 
Act,  1863  (26  &  27  Vict.  c.  41),  s.  4. 

{i)  Compare  Inland  Eevenue  Act,  1880  (43  &  44  Vict.  c.  20),  s.  43  (4),  where, 
however,  the  words  used  as  to  an  inn  or  hotel  are  "  an  inn  or  hotel  for  the 
reception  of  guests  and  travellers  desirous  of  dwelling  therein."  The  phrase 
"public-house"  is  often  used  as  meaning  a  fully  licensed  house,  that  is,  a 
house  in  respect  of  which  a  retail  spirit  licence  is  held  ;  and  such  a  licence  is 
now  called  a  publican's  licence  ;  see  Finance  (1909-10)  Act,  1910  (10  Edw.  7, 
c.  8),  s.  52,  and  title  Intoxicating  Liquors. 

(/c)  Devonshire  {Duke)  v.  Simmons,  supra. 
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denoting  a  fully-licensed  house  (I),  that  is,  a  house  in  respect  of 
which  a  licence  is  held  for  the  sale  of  spirits  by  retail  for  consump- 
tion on  the  premises,  in  contradistinction  to  a  house  (sometimes 
called  a  beer-house  or  a  wine-house)  in  respect  of  which  a  licence 
is  held  merely  for  the  sale  of  beer  or  wine  (m). 

A  victualling  house  appears  to  signify  a  house  in  which  victuals 
are  sold  to  the  public  generally  ,  and  a  confectioner  who 
supplies  refreshments  in  the  way  of  luncheon  keeps  a  victualling- 
house  (o)  ;  but  one  who  lets  rooms  to  lodgers  to  whom  alone  he  sup- 
plies food  and  drink  does  not  keep  a  victualling  house,  even  though 
he  also  provides  his  lodgers'  horses  with  stable  room  and  hay  (p). 
A  mere  victualling-house  keeper  appears  not  to  be  an  innkeeper. 

The  keeper  of  a  lodging-house  makes  a  previous  contract  for 
lodging  for  a  set  time,  usually  a  week  or  a  month,  with  each 
lodger  who  comes  (q),  and  does  not  hold  himself  out  to  receive  all 
persons  in  the  same  way  as  an  innkeeper  does.  A  mere  lodging- 
house-keeper,  therefore,  is  not  an  innkeeper  (r). 

Nor  is  the  keeper  of  a  boarding-house  an  innkeeper  (s),  but 
whether  a  particular  house  is  an  inn  or  a  boarding-house  is  a 
question  of  fact  (t).  At  a  boarding-house  a  guest  may  have  the  use 
of  certain  rooms  in  common  with  others,  his  own  bedroom,  his 
board,  and  the  attendance  of  servants  in  exchange  for  an  agreed 
periodical  payment  (a),  but  this  does  not  make  the  boarding  house 
an  inn. 

The  word  "  inn  "  in  the  Innkeepers'  Liability  Act,  1863,  which 
word  in  its  ordinary  signification  has  a  more  confined  or  a 
different  meaning,  means  in  that  Act  (except  where  the  nature  of 
the  provision  or  the  context  of  that  Act  excludes  such  construction) 
any  hotel,  inn,  tavern,  public-house,  or  other  place  of  refreshment, 
the  keeper  of  which  is  now  by  law  responsible  for  the  goods  and 
property  of  his  guests ;  and  the  word  "  innkeeper "  means  the 
keeper  of  any  such  place  (b). 


Part  I. 
Definitions; 

Fully, 
licensed 
house  as 
distinguished 
from  beer- 
house or 
wine-house. 

Victualling- 
house. 


Lodging- 
house  keeper, 


Boarding- 
house  keeper. 


Statutory- 
definition 
of  "  inn  " 


and  "  inn- 
keeper." 


(Z)  See  Sealey  v.  Tandy,  [1902]  1  K.  B.  296,  i?er  Lord  Alyerstone,  C.J.,  at 
p.  299. 

(m)  See  Beerhouse  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  64),  s.  31 ;  Fease  v. 
Coats  (1866),  L.  E.  2  Eq.  688. 

{n)  See  Jacob's  Law  Dictionary,  suh  voce  "Victuals." 
(o)  Be  Nuttall,  R.  v.  Sherrard  (1888),  4  T.  L.  E.  540. 

{p)  Farkhouse  v.  Forster  (1699),  5  Mod.  Eep.  427  ;  S.  C.  suh  nom.  FarJcer  v. 
Flint  (1698),  12  Mod.  Eep.  254. 

(g)  Thmipson  v.  Lacy  (1820),  3  B.  &  Aid.  283,  per  Best,  J.,  at  p.  287  ;  FarJcer 
V.  Flint  (1698),  Holt  (k.  b.),  366;  Gimningham  v.  Fhilp  (1896),  12  T.  L.  E.  352. 
As  to  lodgers,  see  titles  Elections,  Vol.  XII.,  pp.  168, 169  ;  Landlord  and 
Tenant.  As  to  common  lodging-houses,  see  title  Public  Health  and  Local 
Administration. 

(r)  Holder  v.  Soulby  (1860),  8  C.  B.  (n.  s.)  254;  Farker  v.  Flint,  supra; 
reported  also  Holt  (k.  b.),  366  ;  S.  C.  suh  nom.  Farkhouse  v.  Forster  supra. 

(s)  Dansey  v.  Richardson  (1854),  3  E.  &  B.  144,  per  Wightman,  J.,  at  p.  155  ; 
Houlder  v.  Soulby,  supra,  _per  Erle,  C.J.,  at  p.  266  ;  Cunningham  v.  Fhilp,  supra; 
Scarborough  v.  Gosgrove,  [1905]  2  K.  B.  805,  C.  A. 

(t)  Cunningham  v.  Fhilp,  supra.  Eor  restrictive  covenants  as  to  boarding 
houses,  see  title  Landlord  and  Tenant. 

(a)  Dansey  v.  Richardson,  supra,  per  Coleridge,  J.,  at  p.  157. 

{b)  Innkeepers'  Liability  Act,  1863  (26  &  27  Yict.  c.  41),  s.  4.    In  spite  of 
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Paet  I.  ^  rjy-j^Q  keeping  of  an  inn  is  not  a  franchise,  and  anyone  may 
Definitions;  keep  an  inn  without  any  licence  permitting  him  to  do  so  (c),  and 
Anyone  may  ^^^^  ^^^^t  a  sign  before  his  door  without  Hcence,  if  he  hkes  to 

keep  an  inn.  do  SO  (d).  But  an  innkeeper  by  opening  his  house  as  an  inn  offers 
it  to  the  use  of  the  public  as  such,  and  thereupon  the  common  law 
imposes  on  him  certain  duties  and  gives  him  certain  rights  (e). 


Part  II. — Liabilities  of  Innkeepers. 

Sect.  1. — To  Receive  and  Entertain  Guest. 
Sub-Sect.  1. — Extent  of  LiaUlity. 

Liability  of  634.  An  innkeeper  is  bound  by  the  common  law  or  custom  of 
innkeeper  realm  (/)  to  receive  {g),  and  lodge  Qi)  in  his  inn  all  comers  {i) 
guests.   

much  verbiage,  this  is  merely  a  definition  identical  with  the  common  law 
meaning  of  an  inn ;  see  p.  302,  ante,  and  compare  title  Inhabited  House 
Duty,  pp.  185,  186,  ante. 

(c)  Bac.  Abr.,  tit.  Inns  and  Innkeepers  (A.);  R.  v.  Collins  (1623),  2  Eoll. 
Eep.  345  (the  name  of  this  case  is  given  in  3  Burr.,  at  p.  1501);  Eesolu- 
tion  of  the  judges  (1624),  Hut.  99  ;  2  Eoll.  Abr.  84.  In  Hut.  99,  it  is  said 
that  Tanfield,  C.B.,  thought  that  inns  were  licensed  first  and  originally  by 
the  justices  in  eyre,  but  nothing  could  be  shown  to  that  purpose.  But  all 
the  justices  disagreed,  and  Lea,  O.J.,  said  that  there  was  not  any  such  thing  in 
eyre,  but  because  aliens  were  abused  in  the  inns  it  was  upon  complaint  thereof 
provided  that  they  should  be  well  lodged,  and  inns  were  assigned  to  them  by 
justices  in  eyre. 

{d)  A  sign  is  in  no  way  essential  to  the  keeping  of  an  inn,  though  it  is  evidence 
thereof  {Parker  v.  Flint  (1698),  12  Mod.  Eep.  254).  To  pull  down  a  sign  appears 
to  be  evidence  that  the  house  is  no  longer  an  inn,  but  if  after  pulling  down 
the  sign  the  house  is  still  used  for  receiving  and  entertaining  travellers  It  is 
just  as  much  an  inn  as  if  it  had  a  sign  {B.  v.  Collins,  supra). 

(e)  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11,  C.  K.,per  Lord  Esher, 
M.E.,  at  pp.  19,  20.  As  to  the  duties  of  an  innkeeper,  see  infra  ;  and  as  to  his 
rights,  see  pp.  310,  323  et  seq.,post. 

(/)  White's  Case  (1558),  Dyer,  158  b  ;  Warhrook  v.  Griffin  (1609),  2  Brownl. 
254;  Dansey  v.  Richardson  (1854),  3  E.  &  B.  144,  j9er  Ooleridge,  J.,  at  p.  159; 
Medawar  v.  Grand  Hotel  Co.,  supra,  per  Lord  Esher,  M.E.,  at  p.  19;  Robins 
&  Co.  V.  Gray,  [1895]  2  Q.  B.  501,  C.  A.,  per  Lord  Esher,  M.E.,  at  p.  503; 
Lamond  v.  Richard,  [1897]  1  Q.  B.  541,  0.  A.,  per  Lord  Esher,  M.E., 
at  p.  545. 

[g]  Lane  v.  Cotton  (1701),  12  Mod.  Eep.  472,  per  Lord  Holt,  C.J.,  at  p.  483 ; 
York  V.  Griridstone  (1704),  1  Salk.  388 ;  Kirkman  v.  Shawcross  (1794),  6  Term 
Eep.  14,  17;  Thompson  v.  Lacy  (1820),  3  B.  &  Aid.  283,  per  Bayley,  J.,  at 
p.  287;  R.  v.  Lvens  (1835),  7  0.  &  P.  213  ;  Scarfe  v.  Morgan  (1838),  4  M.  &  W. 
270,  275;  Hawthorn  v.  Hammond  (1844),  1  Car.  &  Kir.  404;  Dansey  v. 
Richardson,  supra,  per  Coleridge,  J.,  at  p.  159;  Robins  &  Co.  v.  Gray,  supra, 
per  Lord  Esher,  M.E.,  at  p.  504 ;  and  see  R.  v.  Rijmer  (1877),  2  Q.  B.  D. 
136,  C.  C.  E.;  1  Hawk.  P.  C.  (by  Curwood)714;  Gordon  v.  Silber  (1890),  25 
Q.  B.  D.  491. 

{h)  Anon.  (1503),  Keil.  50;  Anon.  (1460),  Y.  B.  39  Hen.  6,  fo.  18,  cited 
Bro.  Abr.,  tit.  Action  sur  le  case,  pi.  76,  ^er  Moyle,  J.;  R.  v.  Collins,  supra; 
Newton  v.  Trigg  (1691),  1  Show.  268,  per  Eyres,  J.,  at  p.  268  ;  Burgess  v. 
Clements  (1^15),  4  M.  &  S.  306;  Thompson  v.  Lacy,  supra,  at  p.  287;  R.  v. 
Ivens  (1835),  7  C.  &  P.  213,  per  Coleridge,  J.,  at  p.  216;  R.  v.  Rymer, 
supra ;  Lamond  v.  Richard,  supra,  p)er  Lord  Esher,  M.E.,  at  p.  545;  1  Hawk. 
P.  C.  (by  Curwood)  714. 

{i)  Newton  v.  Trigg,  supra,  per  Eyres,  J.,  at  p.  268;  Lane  v.  Cotton,  supra, 
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who  are  travellers  (A;) ,  and  to  entertain  them  (I)  at  reasonable 
prices  (m)  without  any  special  (n)  or  previous  (o)  contract,  unless  he 
has  some  reasonable  ground  of  refusal 

In  addition  to  his  obligation  to  receive  and  entertain  a  traveller, 
an  innkeeper  is  bound  to  receive  (q)  in  the  stables  kept  with  the 
inn  (r),  and  to  feed  (s)  with  reasonable  provender  in  his  inn  (t),  a 
traveller's  horse,  and  to  receive  his  carriage  (a),  and  also  all  goods 
with  which  a  person  ordinarily  travels  {b),  or  which  are  his 
luggage  (c),  whether  in  fact  belonging  to  the  traveller  or  not  {d).  It 
seems  that  the  innkeeper  is  bound  to  receive  all  goods  brought 
with  him  by  a  traveller,  unless  there  is  some  reason  to  the  contrary 
in  the  exceptional  character  of  the  things  brought  (e).    At  any  rate 


Sect.  1. 

To  Receive 
and  Enter- 
tain Guest. 

Liability 
to  receive 
traveller's 
horse  and 
carriage. 


per  Lord  Holt,  C.J.,  at  p.  483;  Kirhman  v.  ^Vmwcross  (1794),  6  Term  Eep. 
14,  per  Lord  Kenyon,  C.  J.,  at  p.  17 ;  R.  v.  Ivens  (1835),  7  C.  &  P.  213,  per 
Coleridge,  J.,  at  p.  219;  Hawthorn  v.  Hammond  (1844),  1  Car.  &  Kir.  404, 
per  Parke,  B.,  at  p.  407  ;  Johnson  v.  Midland  Rail.  Co.  (1849),  4  Exch.  367, 
per  Parke,  B.,  at  pp.  372,  373 ;  Browne  v.  Brandt,  [1902]  1  K.  B.  696,  per  Lord 
Alverstone,  C.J.,  at  p.  698. 

{h)  Grimston  v.  An  Innkeeper  (1627),  Het.  49  ;  Newton  v.  Trigg  (1691),  1  Show. 
268,  per  Holt,  C.  J.,  at  p.  269 ;  R.  v.  Luellia  (1701),  12  Mod.  Rep.  445  ;  R.  v. 
Rijmer  (1877),  2  Q.  B.  D.  136,  C.  C.  R. ;  Lamond  v.  Richard,  [1897]  1  Q.  B. 
541,  C.  K.,per  Lord  Esher,  M.R.,  at  p.  545;  Sealey  v.  Tandy,  [1902]  1  K.  B. 
296;  and  see  Pidgeon  v.  Legge  (1857),  21  J.  P.  743,  per  Watson,  B.,  at  p.  744. 

{I)  Parker  v.  Flint  (1698),  12  Mod.  Rep.  254;  York  v.  Grindstone  (1704),  1 
Salk.  388  ;  Thompson  v.  Lacy  (1820),  3  B.  &  Aid.  283,  287;  R.  v.  Rymer  (1877), 
2  a  B.  D.  136,  C.  C.  R. ;  Gordon  v.  Silher  (1890),  25  Q.  B.  D.  491 ;  and  see 
Newton  v.  Trigg,  supra,  per  HoIjT,  C.J.,  at  p.  269 ;  1  Hawk.  P.  C.  (by  Curwood) 
714. 

(m)  Crisp  v.  Pratt  (1639),  Oro.  Car.  549;  Parker  v.  Flint,  supra;  Kirkman  v. 
Shaivcross,  supra,  per  Lord  KEiryoN,  C.  J.,  at  p.  17  ;  Thompson  v.  Lacy,  supra  ; 
and  see  declaration  in  Stanyon  v.  Davis  (1704),  6  Mod.  Rep.  223. 

{n)  Saunders  v.  Plummer  (1662),  0.  Bridg.  223 ;  Thompson  v.  Lacy,  supra. 

(o)  Parker  v.  Flint,  supra. 

Ip)  White's  Case  (1558),  Dyer,  158  b;  Bennett  v.  Mellor  (1793),  5  Term  Rep. 
273,_per  Grose,  J.,  at  p.  276;  cited  in  note  to  York  v.  Grindstone  (1704),  1  Salk. 
(6th  ed.)  388;  Pidgeon  v.  Legge,  supra,  per  Bramwell,  B.,  at  p.  744;  Gordon  v. 
Silber  (1890),  25  Q.  B.  D.  491  ;  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11, 
C.  A.,  per  Lord  Esher,  M.R.,  at  p.  20;  Browne  v.  Brandt,  supra;  and  see 
Lovett  V.  HoUs  (1680),  2  Show.  127. 

{q)  Saunders  v.  Plummer,  supra  ;  Scarfe  v.  Morgan  (1838),  4  M.  &  W.  270, 
275  ;  Mulliner  v.  Florence  (1878),  3  Q.  B.  D.  484,  C.  A.,  per  Cotton,  L.J., 
at  p.  493. 

(r)  See  form  of  indictment  in  R.  v.  Ivens,  supra,  and  p.  312,  post.  It  would 
seem  that  where  no  stables  are  kept  with,  the  inn  (as  in  Thompson  v.  Lacy,  supra) 
an  innkeeper  is  not  bound  to  receive  a  guest's  horse  any  more  than  if  tlie  stables 
were  full. 

(s)  Scarfe  v.  Morgan,  supra,  at  p.  275. 
it)  Stanyon  v.  Davis,  supra. 

(a)  TurrillY.  Craiuley  (1849),  13  Q.  B.  197,  per  Coleridge,  J.,  at  p.  202; 
Mulliner  v.  Florence,  supra,  per  CoTTON,  L.J.,  at  p.  493. 

(&)  Broadwood  v.  Granara  (1854),  10  Exch.  417,  per  Parke,  B.,  at  p.  423  ; 
Gordon  v.  Silber,  supra. 

(c)  Robins  &  Co.  v.  Gray,  [1895]  2  Q.  B.  501,  C.  A.,  per  Lord  Esher,  M.R., 
at  p.  504. 

(d)  Robins  &  Co.  v.  Gray,  supra. 

(e)  Robins  &  Co.  v.  Gray,  sw^ra,  _per  Lord  EsHER,  M.R.,  at  p.  504;  Threfall 
Y.  Borwick  (1875),  L.  R.  10  Q.  B.  210,  Ex.  Ch.,  where  Lord  Coleridge,  C.J., 
said,  at  p.  212  :  "I  may  say  that  I  should  be  inclined  to  agree  if  a  guest  brought 
a  piano  with  him  for  his  own  amusement  that,  according  to  the  advanced 
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Sect.  1. 

To  Receive 
and  Enter- 
tain Guest. 

Power  to 
demand 
payment 
in  advance. 


Trespass  m 
a  common 
inn. 


No  liability 
on  persons 
other  than 
innkeepers. 


he  is  bound  to  receive  all  goods  which  by  his  public  profession  he 
engages  to  receive  (/). 

But  an  innkeeper  is  not  bound  to  put  trust  in  his  guest  for 
payment,  and  may  therefore  demand  payment  of  a  reasonable  sum 
in  advance  {g),  and  if  a  traveller  wishes  to  insist  upon  his  right  to 
be  received  he  must  tender  a  reasonable  sum  unless  the  circum- 
stances are  such  that  the  question  of  credit  is  not  a  matter  weighing 
with  the  innkeeper  Qi). 

635.  As  the  law  gives  a  right  to  enter  a  common  inn,  if  a  person 
entering  the  inn  commits  a  trespass,  such  as  carrying  away  anything, 
he  is  a  trespasser  ab  initio,  but  no  act  of  omission  can  be  a  trespass, 
and  therefore  a  refusal  to  pay  for  food  or  drink  supplied  by  an 
innkeeper  cannot  make  the  guest  a  trespasser  (i). 

636.  The  obligation  to  receive  and  entertain  guests  is,  moreover, 
confined  to  innkeepers,  that  is  to  say,  persons  who  keep  inns 
properly  so  called  (^),  no  such  obligation  resting  upon  the  keeper 
of  a  mere  lodging-house  (0,  or  a  mere  boarding-house  (m),  or  a 
mere  alehouse  {n). 


usages  of  society,  the  innkeeper  might  well  be  held  to  be  bound  to  receive  it, 
if  he  has  room  for  it.    But  it  is  quite  unnecessary  to  decide  that  question." 

(/)  Broadwood  v.  Qranara  (1854),  10  Exch.  417,  per  Parke,  B.,  at  p.  423. 

(V)  Anon.  (1460),  Y.  B.  39  Hen.  6,  fo.  18,  cited  Bro.  Abr.,  tit.  Action  sur  le 
case,  pi.  76,  ^er  Danby.  J.  ;  A.-G.  v.  Capel  (1494),  Y.  B.  10  Hen.  7,  fo.  l,per 
HUSSEY,  O.J.,  at  fo.  8 ;  Pinchon's  Case  (1611),  9  Co.  Eep.  87  ;  MullinerY.  Floretice 
(1878),  3  Q.  B.  D.  484,  C.  A.,  per  Beamwell,  L.J.,  at  p.  488;  and  see  Thompson 
V.  Lacy  (1820),  3  B.  &  Aid.  283,  per  Bayley,  J.,  at  p.  287,  who  said,  "he 
is  bound  to  receive  all  persons  who  are  capable  of  paying  a  reasonable  com- 
pensation for  the  accommodation  provided." 

(h)  R.  v.  Ivens  (1835),  7  C.  &  P.  213.  Coleridge,  J.,  in  summing  up  to^the 
jury,  said,  at  p.  220  :  "  With  respect  to  the  non-tender  of  money  by  the  prose- 
cutor it  is  now  a  custom  so  universal  with  innkeepers  to  trust  that  a  person 
will  pay  before  he  leaves  an  inn  that  it  cannot  be  necessary  for  a  guest  to  tender 
money  before  he  goes  into  an  inn ;  indeed,  in  the  present  case  no  objection  was 
made  that  [the  traveller]  did  not  make  a  tender  ;  and  they  did  not  even  insinuate 
that  he  could  not  pay  for  whatever  entertainment  might  be  provided  to  him. 
I  think,  therefore,  that  it  cannot  be  set  up  as  a  defence."  As  to  the  offence 
under  the  Debtors  Act,  1869  (32  &  33  Yict.  c.  62),  s.  13  (1),  of  obtaining  food 
in  an  eating-house  without  paying  for  it,  see  title  Bankruptcy  and  Insol- 
vency, Yol.  II.,  p.  350,  note  [i).  For  this  offence  an  intention  to  defraud  is 
essential  [R.  v.  Muirhead  (1908),  25  T.  L.  E.  88,  C.  C.  A.). 

(0  Six  Carpenters'  Case  (1610),  8  Co.  Eep.  146  a ;  1  Smith,  L.  C^llth  ed.  p.  132. 
This  case  was  decided  at  a  time  when  the  distinction  between  an  inn  and  a  mere 
tavern  was  not  clearly  recognised,  any  more  than  the  distinction  between  a 
traveller  and  a  guest  who  was  not  a  traveller.    See  also  title  Trespass. 

{k)  Sealeij  v.  Tandy, ^  [1902]  1  K.  B.  296.  A  similar  kind  of  obligation  to  shoe 
a  horse  seems  at  one  time  to  have  attached  to  the  trade  of  a  shoeing- smith ;  see 
Anon.  (1503),  Keil.  50  ;  Lane  v.  Cotton  (1701),  12  Mod.  Eep.  472,  484;  Parsons  v. 
Gingell  (1847),  4  C.  B.  545,  555,  note  (a) ;  Johnson  v.  Midland  Rail.  Co.  (1849), 
4  Exch.  367,  372,  373. 

(/)  Parker  v.  Flint  (1698),  12  Mod.  Eep.  254  :  "  The  verdict  finds  he  let 
lodgings  only,  which  shows  him  not  compellable  to  entertain  anybody  and  that 
none  could  come  there  without  a  previous  contract ;  that  he  was  not  bound  to 
sell  at  reasonable  rates,  or  to  protect  his  guests." 

(m)  Dansey  v.  Richardson  (1854),  3  E.  &  B.  144,  per  Coleridge,  J.,  at  p.  159 : 
* '  In  the  case  of  an  innkeeper  there  is,  in  the  absence  of  any  lawful  excuse,  a  neces- 
sity to  receive  me  which  does  not  exist  in  regard  to  the  boarding-house  keeper." 

(n)  Pidgeon  v.  Leyge  (1857),  21  J.  P.  743 ;  Sealey  v.  Tandy,  supra,  per  Lord 
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637.  An  innkeeper  is  not  bound  to  receive  or  provide  for  anyone     ^ect.  i. 
who  is  not  a  traveller  (o).    Whether  a  person  is  a  traveller  seems  To  Receive 
to  be  a  question  of  fact  in  each  case  (p).  and  Enter- 

Whether  the  capacity  in  which  a  person  goes  to  an  inn  is  that  of  tain  Guest, 
a  traveller  is  also  a  question  of  fact  (^),  and  if  a  person  who  has  No  liability 
gone  to  an  inn  in  the  capacity  of  a  traveller  stays  at  the  inn  for  a  to  receive 
considerable  period  it  is  a  further  question  of  fact  how  long  he  Jjaveiiers^ 
retains  the  character  of  a  traveller  so  that  the  innkeeper  is  bound  j^^^^^n^^' 
to  allow  him  to  remain  (?•)•    Mere  length  of  stay  is  not  conclusive,  may  become 
but  is  one  of  the  circumstances  to  be  taken  into  consideration  (s).  lodger. 
If  a  guest  has  ceased  to  be  a  traveller  and  has  become  a  mere 
lodger  or  boarder,  the  innkeeper  may  refuse  to  lodge  or  enter- 
tain him  any  longer  and  may  turn  him  out  after  reasonable 
notice  (a). 

It  seems  that  an  innkeeper  is  bound  to  receive  the  horse  of  a 
traveller  although  the  traveller  does  not  himself  want  lodging  or 


Alyerstone,  C.J.,  at  p.  299:  "This  house  was  not  an  inn,  but  only  a  public 
house,  a  fully  licenced  house."  But  in  A.-G.  v.  Capel  (1494),  Y.  B.  10  Hen.  7, 
fo.  8,  HusSEY,  C.J.,  said  that  a  victualler  "  will  be  compelled  to  sell  his  victual 
if  the  purchaser  has  tendered  him  ready  payment,  otherwise  not.  Quod  Brian 
affirmayit.  And  in  Anon.  (1460),  Y.  B.  39  Hen.  6,  fo.  18,  cited  in  Bro.  Abr., 
tit.  Action  sur  le  case,  pi.  76,  it  is  said:  "It  is  decided  hj  Moyle,  J.,  if  an 
innkeeper  refuses  to  lodge  me  I  shall  have  an  action  on  the  case  and  the  same 
law  if  a  victualler  refuses  to  give  me  victuals." 

(o)  B.  V.  Luellin  (1701),  12  Mod.  Eep.  445;  M.  v.  Bymer  (1877),  2  Q.  B.  D. 
136,  0.  0.  E. ;  Sealey  v.  Tandy,  [1902]  1  K.  B.  296 ;  and  see  Lamond  v. 
Richard,  [1897]  1  Q.  B.  541,  C.  A.,  per  Chitty,  L.J.,  at  p.  548:  "The  custom 
of  England  does  not  extend  to  persons  who  are  in  an  inn  as  lodgers  or 
boarders." 

( 2?)  B.  V.  Rymer,  supra.  In  this  case  the  prosecutor  lived  in  a  town 
within  twelve  hundred  yards  of  the  place  where  he  demanded  to  be  pro- 
vided with  refreshment,  and  was  merely  walking  about  the  town  for  his 
own  recreation  and  amusement.  Kelly,  O.B.,  said  that  the  prosecutor  was 
in  no  sense  a  traveller.  But  in  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  B.  284, 
Kennedy,  J.,  said,  at  p.  289 :  "Looking  at  the  reason  of  the  thing,  I  should 
have  thought  that  any  person,  who  was  neither  an  inhabitant  of  the  house  nor 
a  private  guest  of  the  innkeeper  or  his  family,  but  who  came  into  the  house  as 
a  guest  to  get  such  accommodation  as  it  afforded  and  he  was  willing  to  pay  for 
it,  was  a  traveller.  It  does  not  seem  to  make  any  difference  whether  his 
journey  be  a  long  or  a  short  one."  In  Pidgeon  v.  Legge  (1857),  21  J.  P.  743, 
however,  Watson,  B.,  said,  at  p.  744:  "Even  although  it  were  an  inn,  the 
plaintiff  was  not  there  as  a  traveller,  but  was  using  it  as  an  alehouse.  A 
house  may  be  an  inn  for  the  accommodation  of  travellers,  and  it  may 
also  be  an  alehouse."  As  to  the  cases  in  which  a  person  is  a  guest,  see  p.  318, 
post. 

{q)  Lamond  v.  Bichard,  supra,  per  Lord  Esher,  M.E.,  at  pp.  545,  546. 
(V)  lUd. 

(s)  Lamond  v.  Bichard,  supra,  per  Lord  Esher,  M.E.,  at  p.  546.  It  was  said 
by  Doderidge,  J.,  in  Gidielm's  Case  (1625),  Lat.  88  :  "According  to  the  old 
law  a  traveller  was  so  called  the  first  day,  because  it  is  not  known  why  he 
comes  ;  the  second  day  he  is  called  a  Hogen  Hinde  ;  and  the  third  day  a  menial 
servant ;  and  according  to  the  aforesaid  articles  an  innkeeper  was  responsible 
for  him,  as  his  servant,  in  the  leet."  In  Harland's  Case  (1641),  Clay.  97,  it  was 
ruled  that  Calye's  Case  (1584),  8  Co.  Eep.  32  a,  is  not  law  in  limiting  a  guest 
to  three  days,  and  it  was  held  that  soldiers  who  had  been  fourteen  days  at  an 
inn  were  guests. 

(a)  Lamond  v.  Bichard,  supra. 
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Sect.  1. 

To  Receive 
and  Enter- 
tain Guest. 

Traveller's 
dog. 

No  right  to 

particular 

room. 


Right  to 
refuse 

accommoda- 
tion. 


entertainment  at  the  inn  (b),  but  that  the  rule  is  different  with 
regard  to  the  goods  of  a  traveller  (c). 

Apparently  an  innkeeper  is  bound  to  receive,  if  he  has 
accommodation  for  it,  a  dog  which  a  traveller  brings  with  him, 
though  he  is  not  bound  to  receive  it  into  the  house  (d),  at  any  rate 
if  he  is  willing  to  put  it  up  in  a  stable  or  outhouse  (e), 

638.  A  traveller,  although  entitled  to  reasonable  and  proper 
accommodation,  is  not  entitled  to  insist  on  a  particular  apart- 
ment (/),  and  if  a  guest  annoys  other  guests  in  a  particular  room 
and  refuses  on  request  by  the  innkeeper  to  leave  that  room,  the 
innkeeper  may  use  such  force  as  is  necessary  to  remove  such  guest 
therefrom  {g). 

The  reasonableness  or  fitness  of  accommodation  provided  is  a 
question  of  fact  for  the  jury  {h). 

An  innkeeper  is  not  bound  to  find  showrooms  for  his  guest,  but 
only  convenient  lodging  rooms  and  lodging  (i).  Nor  is  he  bound 
to  provide  a  guest  with  post-horses  even  though  he  in  fact  keeps 
post-horses  for  hire  (k),  nor,  apparently,  to  supply  clothes  or  wearing 
apparel  (/). 

639.  The  fact  that  the  inn  is  full  is  a  reasonable  ground  for 
refusal  to  provide  a  traveller  with  shelter  and  accommodation  for 
the  night  (m).  So  is  the  fact  that  all  the  bedrooms  in  the  inn  are 
full,  even  if  a  public  room  is  unoccupied  and  the  traveller  demands 
to  be  allowed  to  pass  the  night  there  (n). 

The  fact  that  a  traveller  insists  upon  bringing  a  dog  with  him 
into  an  inn  may  be  reasonable  ground  for  refusal  to  provide  him 
with  refreshment  (o) ;  and  it  is  a  sufficient  ground  for  refusal  -to 


(6)  York  V.  Grindstone  (1704),  1  Salk.  388,  where  the  majority  of  the  court 
held  that  the  plaintiff  was  a  guest  hj  leaving  his  horse,  although  he  never  went 
into  the  inn  himself,  as  much  as  if  he  had  stayed  himself,  but  said  it  would 
have  been  otherwise  if  he  had  left  a  trunk  or  dead  thing  {Lane  v.  Cotton 
(1701),  12  Mod.  Eep.  472,  480;  see  also  Brope  v.  Thaire  (1626),  Lat.  126). 

(c)  See  Lane  v.  Cotton,  supra,  at  p.  480 ;  Yorh  v.  Grindstone,  supra. 

{d)  E.  V.  Rijmer  (1877),  2  Q.  B.  D.  136,  C.  0.  E. 

(e)  R.  V.  Rymer,  supra,  per  Kelly,  C.B.,  at  p.  140;  but  Manisty,  J.,  at  p.  141, 
was  of  opinion  that  "  a  guest  cannot  under  any  circumstances  insist  on  bringing 
a  dog  into  any  room  or  place  in  an  inn  where  other  guests  are." 

(/ )  Fell  V.  Knight  (1841),  8  M.  &  W.  269  (where  the  traveller  desired  to  sit 
up  all  night  and  claimed  to  have  a  room  upstairs  for  that  purpose,  the 
innkeeper  offering  him  one  downstairs) ;  Scrivenor  v.  Beed  (1858),  6  W.  E. 
603. 

{g)  Scrivenor  v.  Reed,  supra. 

(ji)  1  Starkie,  Law  of  Evidence,  2nd  ed.,  p.  445. 

(i)  Burgess  v.  Clements  (1815),  4  M.  &  S.  306,  per  Lord  Ellenboroijgh,  C.J., 
at  p.  310. 

{k)  Dicas  v.  Hides  (1816),  1  Stark.  247. 

(Z)  See  Anon.  (1619),  2  Eoll.   Eep.   79  ;   Bac.  Abr.,  tit.  Inns  and  Inn- 

(m)  Lane  v.  Cotton,  supra,  at  p.  484  ;  Gordon  v.  Silher  (1890),  25  Q.  B.  D.  491  ; 
Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11,  C.  A.,  per  Lord  Esher,  M.E., 
at  p.  20;  Browne  N.  Brandt,  [1902]  1  K.  B.  696;  and  see  White's  Case  (1558), 
Dyer,  158  b. 

{n)  Browne,  v.  Brandt,  supra. 

(o)  R.  V.  Rymer,  supra. 
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receive  a  traveller  that  he  is  drunk  or  behaves  improperly  (p),  or     ^ect.  i. 
that  he  is  not  in  a  fit  condition  to  be  in  the  house  (q).  To  Receive 

But  the  arrival  of  a  traveller  at  a  late  hour  {r) ,  or  upon  a   and  Enter- 
Sunday  (r),  or  the  fact  that  he  wishes  to  sit  up  all  night  (s),  or  his  tain  Guest, 
refusal  to  inform  the  innkeeper  of  his  name  and  abode  (^),  is  not  a 
sufficient  ground  for  refusal  to  receive  him. 

Nor  does  a  traveller's  illness  appear  to  be  a  sufficient  ground  illness, 
for  refusing  to  receive  him,  even  perhaps,  so  far  as  the  common 
law  is  concerned,  if  he  is  suffering  from  an  infectious  disease  (a) ; 
but  a  person  who  is  suffering  from  a  dangerous  infectious  dis-  infectious 
order  (6),  and  is  without  proper  lodging  and  accommodation,  may,  disorder, 
in    certain    circumstances    and    with    certain    formalities,  be 
removed  to  a  hospital  or  place  for  the  reception  of  the  sick  at  the 
cost  of  the  local  authority  (c),  and  any  person  who  while  suffering 
from  a  dangerous  infectious  disorder  wilfully  exposes  himself  without 
proper  precautions  against  spreading  the  disorder  in  (amongst 
other  places)  an  inn,  or,  being  in  charge  of  any  person  so  suffer- 
ing, so  exposes  such  sufferer,  is  liable  to  a  penalty  not  exceed- 
ing £5  (d). 

Any  person  who  knowingly  lets  for  hire  any  house,  room,  or  Letting 
part  of  a  house  in  which  any  person  has  been  suffering  from  any  infected 
dangerous  infectious  disorder,  without  having  such  house,  room,  or 
part  of  a  house,  and  all  articles  therein  liable  to  retain  infection, 
disinfected  to  the  satisfaction  of  a  legally  qualified  medical  prac- 
titioner (e)  as  testified  by  a  certificate  signed  by  him,  is  liable  to  a 
penalty  not  exceeding  d02O,  and  for  the  purpose  of  this  provision  the 
keeper  of  an  inn  is  deemed  to  let  for  hire  part  of  a  house  to  any 
person  admitted  as  a  guest  into  such  inn(/). 

{p)  R.  V.  Ivens  (1835),  7  C.  &  P.  213;  Haiuthorn  v.  Hammond  (1844),  1 
Car.  &  Kir.  404,  per  Parke,  B.,  at  p.  407  ;  Thompson  v.  McKenzie,  [1908]  1  K.  B. 
905,  907. 

{q)  Pidgeon  v.  Legge  (1857),  21  J.  P.  743,  per  Bramwell,  B.,  at  p.  744.  This 
was  a  case  of  a  chimney  sweep  in  his  working  clothes,  and  Pollock,  C.B.. 
said:  "The  view  that  he  was  in  an  unfit  state  to  be  in  an  alehouse  was 
acquiesced  in  by  the  jury  and  adopted  by  the  plaintiff's  (the  chimney  sweep's) 
counsel."  Compare  R.  v.  Sprague  (1899),  63  J.  P.  233,  where  an  innkeeper 
refused  to  serve  a  lady  in  "  rational  "  dress  in  the  coffee  room,  but  offered  to  serve 
her  in  the  bar  parlour,  and  it  was  held  at  quarter  sessions  he  might  do  so. 

(r)  R.  V.  Ivens,  supra.  As  to  closing  hours  of  licensed  premises,  see  title 
Intoxicating  Liquors  ;  and  compare  title  Factories  and  Shops,  Vol.  XIV., 
p.  511. 

(s)  Fell  V.  Knight  (1841),  8  M.  &  W.  269,  per  Alderson,  B.,  at  p.  273. 
{t)  R.  V.  Ivens,  supra. 

[a)  See  R.  v.  LuelUn  (1701),  12  Mod.  Eep.  445. 

(6)  For  a  definition  of  ''infectious  disease"  under  the  Infectious  Disease 
(Notification)  Act,  1889  (52  &  53  Vict.  c.  72),  see  ss.  6,  7  of  that  Act;  and  see 
generally,  titles  Animals,  Vol.  I.,  pp.  419  et  seq. ;  Public  Health  and  Local 
Administration. 

(c)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  124,  125;  see  title 
Public  Health  and  Local  Administration. 

{d)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  126  ;  and  see  title 
Public  Health  and  Local  Administration. 

(e)  See  the  Medical  Act,  (21  &  22  Vict.  c.  90),  s.  34,  and  the  Medical  Act, 
1886  (49  &  50  Vict.  c.  48),  s.  27. 

(/)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  128  ;  and  see  title 
Public  Health  and  Local  Administration. 
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Sect.  1. 

To  Receive 
and  Enter- 
tain Guest. 

Penalties  for 
refusal  to 
receive. 


Sub-Sect.  2. — Penalties  for  Refusal. 
(i.)  Action. 

640.  If  an  innkeeper  refuses  without  lawful  excuse  to  receive, 
lodge,  or  entertain  a  traveller,  an  action  {g)  on  the  case  Qi)  will  lie 
against  him  at  the  suit  of  the  traveller. 

The  claim  should  be  against  the  defendant  as  a  common 
innkeeper  {i)  without  alleging  any  authority  in  the  plaintiff  to 
go  to  the  inn  (Zc),  as  the  action  is  not  an  action  for  breach  of 
contract  (l). 

Similarly  an  action  will  lie  against  an  innkeeper  for  refusing  to 
receive  the  horse  of  a  traveller  {m). 


Procedure  by 
indictment. 


(ii.)  Indictment. 

641.  If  an  innkeeper  refuses  without  lawful  excuse  to  receive, 
lodge,  or  entertain  a  traveller,  he  is  also  liable  to  indictment  {n) ; 
but  it  is  essential  that  the  indictment  should  allege  that  the  person 
refused  was  a  traveller  (o). 

Proof  of  tender  of  a  reasonable  sum  for  the  accommodation 
required  will  be  necessary  unless  the  circumstances  are  such  as  to 


{g)  Parker  v.  Flint  (1698),  12  Mod.  Eep.  2o4;  Bennett  v.  Mellor  (1793),  5 
Term  Eep.  273,  per  Buller,  J.,  at  p.  275;  Fell  v.  Knight  (1841),  8  M.  &  W. 
269  ;  Anon.  (1465),  Y.  B.  5  Edw.  4,  fo.  2  ;  Anon.  (1460),  Y.  B.  39  Hen.  6,  fo.  18, 
cited  Bro.  Abr.,  tit.  Action  sur  le  case,  pi.  76;  Lane  v.  Cotton  (1701),  12  Mod. 
Eep.  472,  484  ;  1  Hawk.  P.  C.  (by  Garwood)  714. 

(A)  Anon.  (1503),  Keil.  50  ;  B.  v.  Collins  (1623),  2  EolL  Eep.  345  (the  name  of 
this  case  is  given  in  3  Burr,  at  p.  1501) ;  Hawthorn  v.  Hammond  (1844),  1  Car. 
&  Kir.  404  ;  Johnson  v.  Midland  Bail.  Co.  (1849),  4  Exch.  367,  per  Parke,  B.,  at 
p.  373;  and  see  Parsons  v.  Oingell  (1847),  4  C.  B.  545,  555,  note  (a) ;  Jackson  v. 
Bogers  (1683),  2  Show.  327.  It  was  said  by  all  the  judges  in  Anon.  (1465), 
Y.  B.  5  Edw.  4,  fo.  2,  that  the  remedy  was  not  by  action  but  by  complaint  to 
the  ruler  of  the  vill.  The  contrary,  however,  was  said  ohiter  in  argument  in  B. 
V.  Chester  {Bishop)  (1499),  Y.  B.  14  Hen.  7,  fo.  21,  at  fo.  22.  Upon  complaint 
to  the  ruler  of  the  vill,  it  was  said  that  the  constable  would  compel  the  inn- 
keeper to  receive  the  traveller,  but  it  seems  doubtful  whether  a  constable  has 
any  power  to  compel  an  innkeeper  except  by  bringing  an  indictment  against 
him.  See  on  this  subject  Anon.  (1503),  Keil.  50,  note  (a);  Newton  v.  Trigg 
(1691),  1  Show.  268,  per  Eyres,  J.,  at  p.  268  ;  Anon.  (1460),  Y.  B.  39  Hen.  6, 
fos.  18,  19,  cited  Bro.  Abr.,  tit.  Action  sur  le  case,  pi.  76 ;  Ano7i.  (1465),  Y.  B. 
5  Edw.  4,  fo.  2,  cited  Bro.  Abr.,  tit.  Action  sur  le  case,  pi.  92 ;  1  Hawk.  P.  0. 
(by  Curwood)  714. 

(i)  B.  V.  Collins,  supra;  Parker  y.  Flint,  supra  ;  and  an  action  shall  lie  against 
him  in  default,  not  by  the  name  of  hospitat,  but  of  com'  hospitat.  Eorms  of 
counts  are  given  in  Fell  v.  Knight,  supra  ;  Hawthorn  v.  Hammond,  supra ; 
Bullen  and  Leake,  Precedents  of  Pleading,  3rd  ed.,  p.  343. 

{k)  R.Y.  Collins,  supra. 

[l)  Anon.  (1503),  Keil.  50;  and  see  Bauiiders  v.  Plummer  (1662),  0.  Bridg. 
223. 

(m)  Saunders  v.  Plummer,  supra. 

{n)  B.  V.  Ivens  (1835),  7  0.  &  P.  213,  where  form  is  set  out;  B.  v.  Bymer 
(1877),  2  Q.  B.  D.  136,  C.  C.  E.  (indictment  at  sessions)  ;  1  Hawk.  P.  0.  (by 
Curwood)  714;  and  see  B.  v.  Luellin  (1701),  12  Mod.  Eep.  445;  and  see  title 
Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  329,  556. 

(o)  B.  V.  Luellin,  supra  ;  and  see  B.  v.  Bymer,  supra. 
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show  that  the  innkeeper  waived  a  tender,  or  circumstances  are  ^' 

proved  which  make  a  tender  unnecessary  (^) .  To  Receive 

An  innkeeper  is  also  indictable  if  he  take  excessive  prices  (a),  Enter- 
^  ^        ^  tain  Guest. 

Sect.  2. — In  respect  of  Personal  Safety  of  Guest, 
Sub-Sect.  1. — Extent  of  Liability. 

642.  It  is  the  duty  of  an  innkeeper  to  take  reasonable  care  of  Liability  for 
the  persons  of  his  guests,  so  that  they  should  not  be  injured  by  ^^j^^^^^^^ 
anything  happening  to  them  through  his  negligence  while  they  are  guest's.^ 
his  guests  (r).    But  apart  from  negHgence,  there  is  no  absolute 
liability  cast  upon  him  to  insure  the  personal  safety  of  his  guests 
as  there  is  with  respect  to  the  safety  of  their  goods  ;  so  that  if  a 
guest  is  beaten  in  an  inn  the  innkeeper  is  not  liable,  as  his  duty 
with  regard  to  safekeeping  extends  to  the  goods  and  chattels,  and 
not  to  the  person  of  his  guest  (s). 

A  guest  for  this  purpose  is  one  who  goes  upon  business  which  Who  is  a 
concerns  the  innkeeper  and  upon  his  invitation,  express  or  implied,  s^^^t. 
and  does  not  include  persons  who  go  as  mere  volunteers,  or  licensees, 
or  persons  in  common  language  called  guests,  or  servants,  or  per- 
sons whose  employment  is  such  that  danger  may  be  considered  to 
be  bargained  for  {t) ;  the  distinction  being  between  the  case  of  a 
visitor,  who  must  take  care  of  himself,  and  of  a  customer  who,  as 
one  of  the  public,  is  invited  for  the  purposes  of  business  carried  on 
by  the  innkeeper  (a). 

Thus  a  visitor  staying  at  an  inn  upon  the  invitation  of  the 
innkeeper  has  no  cause  of  action  when  injured  in  opening  a 
door  leading  out.  of  the  inn,  which  has  been  left  in  a  dangerous 
condition  (b). 


{p)  Anon.  (1460),  Y.  B.  39  Hen.  6,  fos.  18,  19,  cited  Bro.  Abr.,  tit.  Action  sur 
le  case,  pL  76,  per  Danby,  J. ;  A.-G.  v.  Oapel  (1494),  Y.  B.  10  Hen.  7,  fo.  7, 
per  Htjssey,  C.J.,  at  fo.  8  ;  Pinchon's  Case  (1611),  9  Co.  Eep.  86  b:  R.  v.  Ivens 
(1835),  7  0.  &  P.  213. 

{q)  Crisp  V.  Pratt  (1639),  Cro.  Oar.  549 ;  An  innkeeper  does  not  sell  by  con- 
tract, but  delivers  goods  to  his  guests  as  they  require ;  and  if  he  takes  an 
excessive  price  he  may  be  indicted"  [Luton  v.  Bigg  (1691),  Skin.  291);  Bac. 
Abr.,  tit.  Inns  and  Innkeepers  (C),  2  ;  see  Johnson's  Case  (1621),  Cro.  Jac.  610; 
Newton  v.  Trigg  (1691),  Carth.  149,  150. 

(r)  Sandys  v.  Florence  (1878),  47  L.  J.  (q.  b.)  598,  per  Lindley,  J.,  at  p.  600  ; 
Indermaur  v.  Dames  (1866),  35  L.  J.  (c.  P.)  184,  per  Willes,  J.,  at  p.  189.  As 
to  negligence  generally,  see  title  Negligence. 

(s)  Calye's  Case  (1584),  8  Co.  Eep.  32  a;  Sandys  v.  Florence,  supra,  per 
Lindley,  J.,  at  p.  600;  and  compare  Readhead  v.  Midland  Rail.  Go.  (1869), 
L.  E.  4  Q.  B.  379,  382,  386,  Ex.  Ch. 

{t)  Indermaur  v.  Dames,  supra,  at  p.  190. 

(a)  Indermaur  v.  Dames,  supra,  at  p.  189;  Southcote  v.  Stanley  (1856),  1 
H.  &  N.  247  ;  Collis  v.  Selden  (1868),  L.  E.  3  C.  P.  495  (case  of  a 
chandelier  falling) ;  Sandys  v.  Florence,  supra  (case  of  a  ceiling  falling) ; 
Duckes  V.  Strong  (1902),  May,  C.  A.  (unreported)  (case  of  a  chimney  falling  and 
injuring  guest). 

(6)  Southcote  v.  Stanley,  supra,  as  reported  in  25  L.  J.  (ex.)  339.  This  seems 
to  be  the  main  point  of  the  decision  in  this  case,  Pollock,  C.B.,  saying,  at 
p.  340:  "All  are  sailing  in  one  boat  and  in  effect  members  of  one  family." 
But  Alderson,  B.,  said,  at  p.  340 :  "  As  in  this  case  it  is  consistent  that  the 
actual  negligence  was  the  negligence  of  a  servant,  the  master  is  not  responsible. 
But  I  am  not  prepared  to  say  that  the  person  actually  causing  the  negligence. 
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The  general  duty  of  an  innkeeper  to  take  proper  care  for  the 
safety  of  his  guests  does  not  extend  to  every  room  in  his  house,  at 
all  hours  of  the  day  or  night,  irrespective  of  the  question  whether 
any  such  guests  may  have  a  right,  or  some  reasonable  cause,  to  be 
there,  but  is  limited  to  those  places  into  which  guests  may 
reasonably  be  supposed  to  be  likely  to  go,  in  the  belief,  reasonably 
entertained,  that  they  are  entitled  or  invited  to  do  so(c). 

An  innkeeper  would  be  liable  for  injury  done  to  a  guest  through 
his  swallowing  some  foreign  substance  in  food  served  up  to  him  at 
the  inn  through  the  negligence  of  the  innkeeper's  servants  (c?) ,  or 
through  the  food  being  infected  with  the  germs  of  disease  (e). 

Sub-Sect.  2. — Remedy  against  Innkeeper. 

Remedy  of  643.  The  remedy  of  a  guest  against  an  innkeeper  who  has  not 
guest.  fulfilled  his  duty  in  respect  of  care  for  the  guest's  personal  safety  is 

by  action  (/). 

Sect.  3. — In  respect  of  Guest's  Property, 
Sub-Sect.  1. — Extent  of  LialUity. 
(i.)  At  Common  Laiu. 

Liability  for  644.  By  the  common  law  or  custom  of  the  realm  {g)  innkeepers 
guest's  goods.  ^ggp  common  inns  to  entertain  persons  passing  by  the  places 
where  such  inns  are,  and  lodging  in  the  same,  are  bound  to  keep  the 
goods  of  such  persons  deposited  therein  without  subtraction  night 
and  day,  so  that  by  the  default  of  the  innkeepers  or  their  servants 
no  damage  may  come  in  any  manner  to  the  guests  Qi). 

This  liability  does  not  depend  upon  bailment  or  pledge  or  x;on- 
tract,  for  the  duties,  liabilities  and  rights  of  innkeepers  with  respect 


whetlier  tlie  master  or  servant,  would  not  be  liable";  and  Beamwell,  B., 
said,  at  p.  340  :  "A  person  lawfully  in  a  house  has  a  right  to  expect  that  there 
is  no  pitfall,  as  it  were  in  his  way  "  [instancing  a  steel  trap] ,  and  then  seem- 
ingly held  that  the  distinction  is  between  an  "  act  of  commission  "  and  an  *'  act 
of  omission." 

(c)  Walker  v.  Midland  Rail.  Co.  (1886),  55  L.  T.  489,  H.  L.  (case  under  the 
Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  known  as  Lord  Campbell's  Act). 

{d)  See  Brett  v.  Holborn  Restaurant  Co.  (1887),  3  T.  L.  E.  309  (case  of  a 
needle  and  thread). 

(e)  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  14;  Bigge  v.  Parkinson 
(1862),  7  H.  &  N.  955,  Ex.  Ch. ;  Frost  v.  Aylesbury  Dairy  Co.,  [1905]  1  K.  B. 
608,  C.  A.    See  titles  Food  and  Drugs,  Vol.  XV.,  p.  4 ;  Sale  of  Goods. 

(/)  See  title  Negligence. 

Ig)  Eitz.  Nat.  Brev.  94  b  (9th  ed.,  Hale's  Commentary) ;  Calye's  Case  (1584),  8 
Co.  Eep.  32  a  ;  1  Smith,  L.  C,  11th  ed.,  p.  119  ;  Reniger  v.  Fogossa  (1552),  Plowd. 
1,9,  Ex.  Ch. ;  Resolution  of  Judges  (1624),  Hut.  99;  Kirkman  v.  SAawcross  (1794), 
6  Term  Eep.  14,  17  ;  Kent  v.  Shuckard  (1831),  2  B.  &  Ad.  803,  per  Lord 
Tenteiiden,  C.J.,  at  p.  804;  Dansey  v.  Richardson  (1854),  3  E.  &  B.  144;  Squire 
V.  Wheeler  (1867),  16  L.  T.  93,  per  Byles,  J.,  at  p.  94;  RoUns  &  Co.  v.  Gray, 
[1895]  2  Q.  B.  501,  C.  A.,  j^er  Lord  Esher,  M.E.,  at  pp.  503—505;  and  see 
Anon.  (1565),  Moore  (k.  b.),  78;  Readhead  v.  Midland  Rail.  Co.  (1869),  L.  E.  4 
a  B.  379,  Ex.  Ch. 

{h)  Eitz.  Nat.  Brev.  94  b  (9th  ed.,  Hale's  Commentary,  noting  Daleford  v.  An 
Innkeeper  {UOO),Y.  B.,  2  Hen.  4,  fo.  7;  Anon.  (1409),  11  Hen.  4,  fo.  45); 
Calye's  Case  supra ;  Kirkman  v.  Shawcross,  supra  ;  see  Anon.  (1586),  Godb.  42  ; 
Herbert  v.  lane  (1653),  Sty.  370. 


Sect.  2. 
In  respect 
of  Personal 
Safety  of 
Guest. 

Limits  of 
liability. 
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to  goods  brought  to  inns  by  guests  are  founded  upon  the  custom  of  ^• 
the  realm  with  regard  to  innkeepers,  and  depend  upon  that  and  upon  In  respect 
that  alone ;  they  do  not  come  under  any  other  head  of  law  (i).  of  Guest's 

An  innkeeper  is,  therefore,  chargeable  to  his  guest  for  the  restoring  Property, 
of  that  which  is  lost  (j)  or  stolen  (k)  within  the  inn  (/).  In  other 
words,  he  is  an  insurer  of  his  guest's  goods  (m),  and  it  does  not 
signify,  as  far  as  that  obligation  is  concerned,  if  they  are  stolen  by 
burglars,  or  by  the  servants  of  the  inn,  or  by  another  guest ;  he  is 
liable  for  keeping  them  safely  unless  they  are  lost  by  the  fault  of 
the  traveller  himself  (n) . 

The  innkeeper's  obligation  extends  to  all  movables,  even  such  Limits  of 
as  at  common  law  were  not  the  subject  of  felony,  for  example,  liability, 
charters  and  evidences   concerning  freehold  or  inheritance,  or 
obligations  or  other  deeds  or  specialties,  being  things  in  action  (o), 
and  it  extends  also  to  money  {p). 

Absence  of  negligence  on  the  part  of  the  innkeeper  or  of  his 
servants  (q),  or  the  fact  that  he  was  sick  and  insane  at  the  time 
when  his  guest's  goods  were  lost,  does  not  affect  his  liability  (r). 

Nor  can  an  innkeeper  get  rid  of  his  responsibility  by  telling  his 
guest  that  there  are  persons  in  the  house  whose  character  he  does 
not  know  and  that  the  guest  is  to  put  his  goods  in  his  room,  of 
which  the  key  is  given  to  him,  at  his  peril,  for  the  innkeeper  cannot 
take  any  charge  of  them  (s) ;  nor  by  telling  a  guest  that  he  will 
not  be  responsible  for  any  goods  that  are  not  put  under  lock  and 
key(0.  . 

But  if  a  guest,  after  being  warned  by  an  innkeeper  to  put 
his  goods  in  a  certain  room  in  the  inn  provided  with  lock  and 
key,  and  that,  on  this  being  done,  the  innkeeper  would  be  liable 
but  not  otherwise,  leaves  the  goods  loose  in  an  outer  yard 
of  the  inn  and  from  there  they  are  stolen,  the  innkeeper  is  not 
liable  (a). 


{i)  Robins  &  Co.  v.  Gratj,  [1895]  2  Q.  B.  501,  C.  A.,  per  Lord  Esher,  M.E., 
at  pp.  503,  504. 

(/)  Meniger  v.  Fogossa  (1552),  Plowd.  1,  9,  Ex.  Ch. ;  Eesolution  of  Judges 
(J  624),  Hut.  99  ;  Squire  v.  Wheeler  (1867),  16  L.  T.  93. 

{k)  Eeniger  v.  Fogossa,  supra;  Anon.  (1565),  Moorft  (k.  b.),  78  ;  Bohins  &  Go. 
V.  Gray,  supra. 

(1)  Beniger  v.  Fogossa,  supra;  Calye's  Case  (1584),  8  Co.  Eep.  32  a ;  Eesolution 
of  Judges  (1624),  Hut.  99. 

(w)  Squire  \.  JVheeler  (1867),  16  L.  T.  93;  Bather  v.  Day  (1863),  32  L.  J.  (ex.) 
171,  per  Pollock,  C.B.,  at  p.  173. 

(n)  Bohins  <&  Co.  v.  Gray,  supra,  per  Lord  Esher,  M.E.,  at  p.  504. 

(o)  Calye's  Case,  supra;  Kent  v.  Shuckard  (1831),  2  B.  &  Ad.  803,  ptr 
Taunton,  J.,  at  pp.  804,  805. 

(p)  Kent  V.  Shuckard,  supra;  see  Beedle  v.  Morris  (1609),  Cro.  Jac.  224. 

{q)  W.  V.  T.  (1368),  Y.  B.  42  Edw.  3,  fo.  11  ;  Bennett  v.  Mellor  (1793),  5  Term 
Eep.  273,  per  Buller,  J.,  at  p.  276;  Morgan  v.  Bavey  (1861),  6  H.  &  N. 
265;  Squire  v.  Wheeler,  supra;  Cunningham  v.  Fhilp  (1896),  12  T.  L.  E.  352; 
Butler  &  Co.,  Ltd.  v.  Quilter  (1900),  17  T.  L.  E.  159 ;  and  see  Broadiuater  v. 
Blot  (1817),  Holt  (n.  p.),  547. 

(r)  Cross  v.  Andrews  (1598),  Cro.  Eliz.  622. 

(s)  Anon.  (1565),  Moore  (k.  b.),  78. 

(t)  Harland's  Case  (1641),  Clay.  97. 

(a)  Sanders  v.  Spencer  (1567),  3  Dyer,  266  b.    In  that  case  (an  action  against 
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Sect.  3. 
In  respect 
of  Guest's 

Property. 


Liability 
confined  to 
innkeepers. 


Liability 
for  horse 
of  guest. 


An  agreement  between  an  innkeeper  and  a  guest  that  the 
innkeeper  shall  be  responsible  only  for  goods  delivered  to  the 
innkeeper  for  safe  custody  is  valid  (b) ;  and  possibly  an  innkeeper 
may  insist  that  if  he  is  to  be  responsible  for  the  goods  of  a  guest, 
they  must  be  placed  in  the  guest's  bedroom  or  some  other  place 
selected  by  the  innkeeper,  but  to  make  this  a  defence  the  innkeeper 
must  have  distinctly  informed  the  guest  (c). 

645.  This  liability  for  the  goods  and  chattels  of  a  guest  is 
confined  to  innkeepers  properly  so  called  (cZ).  It  does  not  extend 
to  the  keeper  of  a  mere  restaurant  (e) ;  but  a  lodging-house 
keeper  (/),  or  boarding-house  keeper  (g),  or  a  person  who  takes 
in  someone  as  a  lodger  (h)  is  liable  for  the  loss  of  the  lodger's 
or  boarder's  goods  stolen  by  a  stranger  (i),  if  there  is  negligence 
upon  the  part  of  the  keeper  of  the  lodging-house  or  boarding- 
house  (k),  or  on  the  part  of  a  servant  delegated  by  the  keeper 
of  the  house  for  the  performance  of  some  part  of  the  duty  of 
taking  reasonable  care  of  the  lodger's  or  boarder's  goods.  < 

646.  An  innkeeper's  liability  for  the  goods  of  his  guest  extends 
to  the  horse  of  his  guest  (Z),  and  the  innkeeper  is  liable  for  damage 
to  a  guest's  horse,  however  caused  (Z). 


an  innkeeper  for  a  piece  of  cloth  stolen  from  the  inn)  the  defence  that  the 
defendant  had  warned  the  plaintiff  to  put  his  goods  in  a  certain  room  in  the 
inn  provided  with  a  lock  and  key,  and  that  if  he  did  so  the  defendant  was 
willing  to  be  liable  for  them,  but  not  otherwise ;  but  the  plaintiff  in  spite  of 
such  warning  had  left  them  loose  in  an  outer  court,  where  they  were  stolen, 
was,  on  demurrer,  held  good.  The  ratio  decidendi  of  this  case  is  not  clear.  It 
may  be  that  an  outer  yard  was  not  considered  infra  hospitium  for  the  storage 
of  goods  that  were  not  packed  up,  or  it  may  be  that  the  facts  were  considered 
to  prove  that  the  loss  was  due  to  the  negligence  of  the  guest. 

{h)  Brand  v.  Glasse  (1584),  Moore  (k.  b.),  158.  But  it  is  difficult  to 
reconcile  this  decision  with  Harland's  Case  (1641),  Clay.  97,  unless  there  is 
some  consideration  for  the  agreement  apart  from  acceptance  of  the  guest  as  a 
guest  at  the  inn. 

(c)  See  Richmond  v.  Smith  (1828),  8  B.  &  C.  9,  jper  Lord  Tenterden,  C.J.,  at 
p.  10.  But  this  is  only  a  dictum,  and  is  not  easy  to  understand  on  principle. 
In  Wyld  V.  Pichford  (1841),  8  M.  &  W.  443,  it  was  held  that  a  carrier  could 
limit  his  liability  by  special  contract  on  the  ground  that  in  that  case  the  sender 
was  not  ready  to  pay  the  price  for  carriage  beforehand. 

{d)  Calye's  Case  (1584),  8  Co.  Eep.  32  a.  And  see  Scarlorough  v.  Cosgrove, 
[1905]  2  K  B.  805,  814,  C.  A. 

(e)  See  Ultzen  v.  Nicols,  [1894]  1  Q.  B.  92.  A  restaurant  keeper  may  become 
liable  as  bailee  for  the  overcoat  of  a  guest  lost  through  the  negligence  of  the 
restaurant  keeper  or  his  servants  {ibid.). 

(/)  Scarborough  v.  Cosgrove,  supra. 

(g)  Dansey  v.  Richardson  (1854),  3  E.  &  B.  144;  Scarborough  v.  Cosgrove, 
supra,  at  p.  813. 

{h)  Calye's  Case,  supra ;  Barnolby  v.  Wilhins  (1402),  Dyer,  158  b  in 
margin. 

(?■)  Calye's  Case,  supra ;  Scarborough  v.  Cosgrove,  supra. 

\k)  Dansey  v  Richardson,  supra  ;  Scarborough  v.  Cosgrove,  supra.  In  the 
last- cited  case  a  new  trial  was  granted  by  the  Court  of  Appeal  on  the  ground 
that  there  was  evidence  to  go  to  the  jury  of  want  of  reasonable  care  of  the 
guest's  goods  by  the  boarding-house  keeper  or  his  servants,  to  which  the  loss  was 
attributable.  See  titles  Bailment,  Vol.  I.,  pp.  523  et  seq. ;  Landlord  and 
Tenant  ;  Negligence. 

(0  Stanyon  v.  Davis  (1704),  6  Mod.  Eep.  223. 
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An  inkeeper's  liability  with  respect  to  the  safe  keeping  of     Sect.  3. 
the  horse  of  a  guest  does  not  extend  to  the  keeper  of  a  livery   In  respect 
stable  (m) .  of  Guest's 

A  person  who  leaves  his  horse  at  an  inn  although  he  him-  Property, 
self  does  not  go  into  the  inn  is  for  this  purpose  a  guest  (n). 
It  is,  however,  otherwise  if  he  merely  leaves  a  trunk  or  other 
dead  thing  (n)  ;  in  such  case  the  innkeeper  would  be  liable  only 
as  a  bailee  (o). 

647.  The  goods  need  not  be  in  the  special  keeping  of  the  inn-  Liability 
keeper  in  order  to  render  him  liable.    It  is  sufficient  that  they  are  for  goods, 
in  the  inn  (p) .    For  the  innkeeper  is  bound  to  answer  for  himself 
and  for  his  family  with  respect  to  the  chambers  and  stables,  for  they 
are  within  the  inn  [q).    So,  also,  he  is  bound  to  answer  for  goods  in 
the  commercial  room  (r). 

If,  therefore,  a  man  comes  to  an  inn  and  delivers  his  horse  Where  guest's 
to  the  ostler  and  requires  him  to  put  him  to  pasture,  which  is  property  not 
accordingly  done,  and  the  horse  is  stolen  out  of  the  pasture, 
the  innkeeper  is  not  liable,  because  the  horse  was,  at  the  request 
of  the  owner,  not  within  the  inn  (s).  But  if  the  guest  does  not 
require  the  horse  put  out  to  pasture,  and  the  innkeeper,  of  his 
own  accord,  puts  the  horse  to  pasture,  the  innkeeper  is  liable  for 
the  loss  (a). 

If  an  innkeeper  receives  a  guest  into  the  inn,  puts  the  guest's 
horse  into  the  stable,  and  places  the  guest's  gig  outside  the  inn 
yard,  he  being  accustomed  to  place  carriages  of  guests  there,  the 
innkeeper  is  liable  for  the  loss  of  the  gig,  if  it  is  stolen,  because 
he  by  his  conduct  treats  the  place  where  he  put  the  gig  as 
part  of  the  inn  {h).  The  innkeeper  is  liable  even  if  the  stables  used 
with  the  inn  are  quite  detached  from  the  inn  and  at  some 
distance  (c). 

An  innkeeper  will  be  none  the  less  liable  for  injury  happening  to 


(m)  Barnard  v.  How  (1824),  1  C.  &  P.  366.  But  the  keeper  of  a  livery  stable 
may  be  liable  for  the  wrongful  act  of  his  servant,  "whereby  a  guest's  horse  is 
injured  {Bather  v.  Day  (1863),  32  L.  J.  (ex.)  171,  per  Martin,  B.,  at  p.  173), 
or  lost  {Barnard  v.  How,  supra;  compare  title  Bailment,  Vol.  I.,  p.  538). 

{n)  York  v.  Grindstone  (1704),  1  Salk.  388 ;  JDrope  v.  Thaire  (1626),  Lat.  126, 
per  DODERIDGE,  J.,  at  p.  127. 

(o)  Bennett  v.  Mellor  (1793),  5  Term  Eep.  273.  In  one  case  a  gratuitous 
bailee,  who  was  the  keeper  of  a  public-house,  put  the  money  entrusted  to  his  care 
into  the  till  with  his  own.  The  tap-room  in  which  the  till  was,  was  open  to  the 
public  on  Sundays,  and  the  money  was  stolen  on  a  Sunday.  It  was  held  that 
there  was  evidence  of  gross  negligence  which  rendered  the  bailee  liable,  and 
that  gross  negligence  was  not  necessarily  negatived  by  the  fact  that  he  put  the 
money  with  his  own  {Doorman  v.  Jenkins  (1834),  2  Ad.  &  El.  256).  See  further, 
title  Bailment,  Vol.  I.,  pp.  523  et  seq. 

{p)  Bennett  v.  Mellor,  supra;  Calye's  Case  (1584),  8  Co.  Eep.  32  a. 

{q)  Calye's  Case,  supra;  citing  De  N.  v.  De  S.  (1368),  42  Lib.  Ass.  pi.  17, 
per  Kniyet,  C.J. 

(r)  Armistead  v.  Wilde  (1851),  17  Q.  B,  261. 

(s)  Calye^s  Case,  supra. 

(a)  Calye's  Case,  supra  ;  Saunders  v.  Plummer  (1662),  O.  Bridg.  223. 
{I)  Jones  V.  Tyler  (1834),  1  Ad.  &  El.  522  (in  this  case  the  open  street), 
(c)  See  Bather  v.  Day,  supra. 
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Sect.  3. 
In  respect 
of  Guest's 
Property. 

Unexplained 
loss. 


Guest. 


a  horse  in  the  charge  of  the  ostler  because  of  a  private  arrangement 
between  innkeeper  and  ostler  by  which  the  ostler  takes  the  profits 
of  the  stables  (d). 

648.  The  innkeeper  is  liable  although  the  cause  of  the  injury 
or  loss  is  unexplained  (e).  But  in  order  to  render  him  liable  the 
person  whose  goods  and  chattels  are  lost  must  have  been  received 
as  a  guest  at  the  inn(/).  It  is  not,  however,  necessary  that  a 
person  should  be  a  traveller  in  order  to  make  him  a  guest  at  an 
inn  (g).  He  may  be  a  guest  although  he  has  stayed  more  than 
three  days  (h),  and  has  stayed  several  days  (i),  or  even  several 
months,  provided  nothing  occurs  to  alter  the  relation  of  the 
parties  (k).  But  it  seems  that  a  person  who  comes  to  an  inn  and 
makes  an  agreement  for  boarding  there  for  a  considerable  term 
such  as  three  months  may  constitute  himself  a  boarder  and  not  be 
a  guest  (Z). 

649.  A  traveller  whom  the  innkeeper  refuses  to  receive 
because  the  inn  is  full,  but  who  then,  without  the  assent  of  the 
innkeeper  or  his  servants,  obtains  permission  from  a  guest  to 
share  his  bedroom  in  the  inn,  is  not  a  guest  (m).  Nor  does  a 
traveller  become  a  guest  if  he  goes  to  an  inn  intending  to  lodge 
there,  but,  altering  his  intention,  leaves  without  even  obtaining 
refreshment  there  (?^). 


{d)  Bather  v.  Bay  (1863),  32  L.  J.  (ex.)  171.  In  this  case  a  guest  left  a  mare 
and  gig  at  an  inn  saying  he  would  not  return  for  several  days.  He  did  not  in 
fact  return  for  a  fortnight. 

(e)  Mm-gan  v.  Ravey  (1861),  6  H.  &  N.  265,  disapproving  Dawso?i  v.  Chamney 
(1843),  5  Q.  B.  164,  unless,  as  explained  in  Morgan  v.  Ravey,  supra,  the  jury 
did  not  believe  that  the  injury  to  the  horse  in  Dawson  v.  Chamney,  suprcc,  was 
received  in  the  stable  at  all ;  and  compare  Phipps  v.  New  Claridge's  Hotel,  Ltd. 
(1905),  22  T.  L.  E.  49. 

(/)  Calye's  Case  (1584),  8  Co.  Eep.  32  a  ;  Lane  v.  Cotton  (1701),  12  Mod.  Eep. 
472,  480 ;  Bennett  v.  Mellor  (1793),  5  Term  Eep.  273  ;  Strauss  v.  County  Hotel  Co. 
(1883),  12  Q.  B.  D.  27;  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  B.  284;  Wright  v. 
Anderton,  [1909]  1  K.  B.  209.  But  as  to  a  horse,  see  York  v.  Grindstone  (1704), 
1  Salk.  388 ;  Drope  v.  Thaire  (1626),  Lat.  126. 

{g)  Drape  v.  Thaire,  supra,  per  Doderidge,  J.,  at  p.  127.  "As  to  the 
allegation  that  he  is  travelling,  that  is  nothing;  perhaps  he  is  at  the  end  of  his 
journey  "  ;  S.  C,  suh  nom.  Drope  and  Thayre's  Case,  Dyer,  158  b,  Vaillant's  ed., 
in  margin.  But  in  Grimston  v.  An  Innkeeper  (1627),  Het.  49,  upon  action 
for  goods  stolen  judgment  was  given  for  the  defendant,  even  after  verdict 
for  the  plaintiff,  on  the  ground  that  the  declaration  had  not  alleged  that  the 
plaintiff  was  a  traveller. 

(7i)  Harland's  Case  (1641),  Clay.  97,  overruling  in  this  particular  Calye^s  Case, 
supra ;  and  Gulielrn's  Case  (1625),  Lat.  88. 

(^)  Harland's  Case,  supra  (in  this  case  fourteen  days). 

[k)  Allen  v.  Smith  (1862),  12  C.  B.  (n.  s.)  638  (in  this  case  seven  months). 

(/)  Drope  V.  Thaire,  supra.  In  Parker  v.  Flint  (1698),  Holt  (K.  B.),  366, 
Holt,  C.J.,  said:  ''If  one  comes  to  an  inn  and  makes  a  contract  for 
lodging  for  a  set  time  and  does  not  eat  or  drink  there,  he  is  not  guest  but  a 
lodger ;  and  as  such  is  not  under  the  innkeeper's  protection.  But  if  he  eats 
and  drinks  there  it  is  otherwise  ;  or  if  he  pays  for  his  diet  there,  though  he  does 
not  take  it  there."    See  Grimston  v.  An  Innkeeper,  supra. 

(m)  Birde  v.  Bird  (1558),  Benl.  60;  S.  C,  suh  nom.  Bird  v.  Bird,  1  And.  29  ; 
S.  C.  suh  nom.  White's  Case  (1558),  Dyer,  158;  Doctor  and  Student,  238;  Titz. 
Nat.  Brev.  94  b. 

(n)  Strauss  v.  County  Hotel  Co.  (1883),  12  Q.  B.  D.  27.    In  this  case  the 
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Sect.  3. 

In  respect 
of  Guest's 
Property. 

Guest  need 
not  lodge  at 
inn. 


A  person  who  is  lodging  at  the  inn  merely  as  a  friend,  at  the 
request  of  the  innkeeper,  is  not  for  this  purpose  a  guest  (o). 

It  is  not  necessary  to  the  character  of  guest  that  the  guest 
should  be  lodging  in  the  inn  {p).  Thus  a  person  who  merely  gets 
a  meal  in  the  dining-room  of  an  hotel  may  be  a  guest,  and,  if 
sleeping  accommodation  is  provided  at  the  hotel,  the  hotel-keeper 
may  be  an  innkeeper  (q). 

Nor  is  it  necessary  to  constitute  a  person  a  guest  that  he 
should  actually  be  in  the  inn  when  the  goods  are  stolen  (?').  If, 
however,  he  leaves  the  inn  for  several  days,  he  is  not  during 
the  period  of  his  absence  a  guest  at  the  inn,  even  though  some 
of  his  goods  are  left  by  him  with  the  innkeeper  during  his 
absence  (s). 

A  person  is  not  any  the  less  a  guest  because  by  arrange- 
ment with  the  innkeeper  some  other  person  pays  for  the  accommo- 
dation and  refreshment  provided  (a). 

650.  In  the  case  of  an  inn,  of  which  a  company  is  the  pro-  inn  carried 
prietor,  and  which  it  carries  on  by  means  of  a  manager,  the  inn  on  by 
is  kept  by  the  company,  and  not  by  the  manager,  even  though  the  ^^^^^er. 
licence  for  the  sale  of  intoxicating  liquors  is  in  the  name  of  the 
manager  (b). 


651.  If  goods  be  lost  or  stolen  from  or  damaged  in  an  inn,  the 
innkeeper  is  prima  facie  liable  (c),  but  he  may  succeed  in  excusing 
himself  from  liability  in  the  following  cases  : — 

(1)  An  innkeeper  is  not  liable  for  loss  caused  by  the  miscon- 
duct or  negligence  of  the  guest  who  suffers  the  loss  (d).  Thus  an 
innkeeper  is  not  liable  when  the  servant  or  companion  of  the  guest 
steals  or  carries  away  the  goods  (e),  or  where  the  action  of  the 


Innkeeper 
prima  facie 
liable  for  loss. 

Loss  arising 
from  negli- 
gence of 
guest  himself. 


intending  guest  went  to  the  coffee  room  to  dine,  but  not  finding  what  he  wanted 
went  to  the  station  refreshment  room,  which  was  under  the  same  management 
as  the  hotel,  and  connected  with  it  by  a  covered  passage.  On  his  way  he  met 
the  hotel  porter,  to  whom  he  had  already  entrusted  his  luggage,  and  told  him  to 
lock  it  up  until  he  was  ready  to  start  by  train  for  another  station.  The  luggage 
was  lost. 

(o)  Caly^s  Case  (1584),  8  Co.  Eep.  32  a. 

{p)  Bennett  v.  Mellor  (1793),  5  Term  Eep.  273  (case  of  a  man  sitting  down  in 
order  to  get  something  to  drink) ;  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  B.  284 ; 
Wright  v.  Anderton,  [1909]  1  K.  B.  209  (case  of  a  footballer  changing  his  clothes 
and  intending  subsequently  to  take  tea). 

{g)  Orchard  v.  Bush  &  Co.,  supra. 

(V)  W.  V.  T.  (1368),  Y.  B.  42  Edw.  3,  fo.  11  (gone  out  on  business) ;  Sand's 
{Sir  E.)  Case  (1603),  cited  Moore  (k.  b.),  877  ;  Biddle  v.  Morice  (1609),  Dyer, 
158  b,  Vaillant's  ed.,  in  margin  (gone  out  saying  he  will  return  at  night). 
s)  Gelley  v.  Clerk  (1607),  Cro.  Jac.  188. 
a)  Wright  v.  Anderton,  supra. 
(6)  Bixon  V.  Birch  (1873),  L.  E.  8  Exch.  135. 

(c)  Burgess  v.  Clements  (1815),  4  M.  &  S.  306;  and  see  title  Evidence, 
Vol.  XIII.,  p.  434. 

{d)  Calye's  Case,  supra;  1  Smith,  L.  C,  11th  ed.,  p.  119  ;  Burgess  v.  Clements, 
supra;  Armistead  v.  Wilde  {1851),  17  Q.  B.  261;  Filipoiushi  v.  Merry  weather 
(1860),  2  E.  &  F.  285. 

(e)  Calye's  Case,  supra;  Burgess  v.  Clements,  supra. 
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Property. 


Assumption 
by  guest  of 
exclusive 
custody. 


guest  has  been  so  negligent  as  to  induce  or  make  likely  the 
loss  (/).  ^ 

There  is  no  rule  of  law  that  for  a  guest  to  leave  the  door  of  his 
bedroom  unlocked  and  unbolted  is  neglig  ence  (g).  Each  case  must 
depend  upon  its  own  circumstances  (h). 

In  order  to  relieve  the  innkeeper  from  liability  it  is  not, 
however,  necessary  that  the  negligence  of  the  guest  should 
be  gross  negligence  in  the  strict  legal  meaning  of  that 
phrase,  that  is,  negligence  excluding  the  loosest  degree  of 
care  {i).  But  an  innkeeper  is  not  relieved  from  responsibility  by 
the  negligence  of  the  guest,  unless  such  negligence  occasions 
the  loss  in  the  sense  that  the  loss  would  not  have  occurred  if 
the  guest  had  used  the  ordinary  care  of  a  prudent  man  under  the 
circumstances  {k). 

(2)  An  innkeeper  is  not  liable  in  a  case  where  the  guest,  by 
way  of  excessive  caution  and  security,  assumes  the  exclusive 
charge  of  a  room  or  of  goods  (1),  so  as  to  show  an  intention  to 
relieve  the  innkeeper  from  all  responsibility.  Whether  in  a 
particular  case  the  guest  has  so  conducted  himself  as  to  take  upon 


(/)  The  ostentatious  display  of  money  and  then  the  leaving  of  it  in  an  ill- 
secured  place  in  the  presence  of  several  persons  is  evidence  of  negligence 
{Armistead  v.  Wilde  (1851),  17  Q,.  B.  261 ;  see  also  Sanders  v.  Spencer  (1567), 
Dyer,  266  b,  cited  in  note  (a),  p.  315,  ante).  But  there  is  no  rule  of  the  law 
that  a  guest  is  guilty  of  negligence  who  locks  his  door,  but  does  not  draw  the 
night -bolt,  even  though  a  notice  is  hung  up  in  the  bedroom  requesting  visitors 
to  use  the  night-bolt,  and  to  leave  money,  jewellery,  or  articles  of  value  at  the 
bar  {Filipowski  v.  Merry  weather  (1860),  2  F.  &  P.  285). 

{g)  Mitchell  v.  Woods  (1867),  16  L.  T.  676.  As  to  negligence  generally,  see 
title  Negligence. 

{h)  Herbert  v.  Marhwell  (1881),  45  L.  T.  649;  affirmed,  [1882]  W.  N.  112, 
C.  A. ;  Oppenheim  v.  White  Lion  Hotel  Co.  (1871),  L.  E.  6  0.  P.  515. 

(i)  CashillY.  Wright  {1856) ,  6  E.  &  B.  891.  In  this  case  it  was  held  that 
there  was  evidence  of  negligence  to  be  left  to  the  jury  where  a  guest  after 
showing  money  in  the  commercial  room  went  to  bed  and  left  money  in  his 
tro user-pocket  in  the  bedroom  and  left  the  bedroom  door  ajar.  There  is  also 
evidence  of  negligence  causing  the  loss  where  a  guest  who  has  previously  pulled  a 
money  bag  out  of  his  pocket  in  the  commercial  room,  goes  to  bed  after  shutting 
but  without  locking  the  bedroom  door,  and  leaves  the  bag  in  the  bedroom  in  a 
place  easily  discoverable,  the  thief  entering  the  bedroom  through  the 
door  during  the  night  {Oppenheim  v.  White  Lion  Hotel  Co.,  supra)  ;  or 
where  a  guest  leaves  in  his  bedroom  in  the  morning  a  considerable  sum 
of  money  easily  discoverable,  and  does  not  return  to  the  bedroom  until  the 
evening  (when  the  money  is  gone),  especially  if  there  is  a  notice  in  the  room 
announcing  that  the  innkeeper  is  prepared  to  take  charge  of  any  valuables 
{Jones  V.  Jackson  (1873),  29  L.  T.  399).  But  there  is  no  evidence  of  negligence 
on  the  part  of  a  guest  where  all  that  is  proved  is  that  his  luggage  is  lost 
from  the  hall,  and  that  "the  proper  place  in  which  to  put  such  luggage  was  the 
commercial  room,  where  there  were  shelves  for  the  purpose,  and  that  the  guest 
was  informed  of  this,  and  that  he  desired  it  to  remain  in  the  hall  {Candy  v. 
Spencer  (1862),  3  F.  &  F.  306);  or  where  a  guest  finds  signs  suggestive  of  a 
theft,  but  does  not  at  once  look  at  her  jewel  box  or  discover  that  it  has  been 
broken  open,  and  does  not  inform  the  innkeeper  of  the  signs  of  a  theft  {Huntly 
{Marchioness)  v.  Bedford  Hotel  Co.,  Ltd.  (1891),  56  J.  P.  53,  0.  A.). 

{k)  Cashill  v.  Wright,  supra. 

{I)  Farmvorth  v.  Packivood  (1816),  Holt  (n.  p.),  209 ;  Richmond  v.  Smith 
(1828),  8  B.  «&  C.  9. 
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himself  exclusive  care,  control,  and  cusdody  to  the  exclusion  of  the  ^^ct.  3 

innkeeper  and  other  persons  is  a  question  of  fact  (m).  In  respect 

(3)  An  innkeeper  is  not  liable  where  the  loss  arises  from  act  of  of  Guest's 

God  (n)  or  the  King's  enemies  (o),  that  is  alien  enemies  {p).  Property. 


(ii.)  By  Statute. 

652.  No  innkeeper  is  liable  to  make  good  to  a  guest  any  loss  of, 
or  injury  to,  goods  or  property  brought  to  his  inn  (not  being  a  horse 
or  other  live  animal,  or  any  gear  appertaining  thereto,  or  any 
carriage)  to  a  greater  amount  than  the  sum  of  £30,  unless  : 

(1)  The  goods  or  property  have  been  stolen,  lost,  or  injured 
through  the  wilful  (q)  act,  default,  or  neglect  of  such  innkeeper 
or  his  servant ;  or 

(2)  The  goods  or  property  have  been  deposited  expressly  for  safe 
custody  with  the  innkepeer,  provided  that  in  the  case  of  such 
deposit  the  innkeeper  may  require,  as  a  condition  of  his  liability, 
such  goods  or  property  to  be  deposited  in  a  box  or  other  receptacle, 
fastened  and  sealed  by  the  person  depositing  the  same  (r). 

The  burden  of  proving  that  the  loss  or  injury  occurred  through 
the  wilful  act,  default,  or  neglect  of  the  innkeeper  or  his  servant 
lies  upon  the  guest  (s). 

653.  Every  innkeeper  must  cause  at  least  one  copy  of  the  first 
section  of  the  Innkeepers'  Liability  Act,  1863  (t),  printed  in  plain 
type,  to  be  exhibited  in  a  conspicuous  part  of  the  hall  or  entrance 
to  his  inn,  and  his  liability  is  limited  in  respect  only  of  such  goods 
or  property  as  are  brought  to  his  inn  while  such  copy  is  so 
exhibited  {u). 

The  due  exhibition  of  this  copy  is  a  condition  precedent  to  the 
limitation  of  the  innkeeper's  liability  ;  and  if  the  notice  exhibited 
in  the  inn  is  unintentionally  misprinted  by  the  omission  of  the  word 
"  act,"  it  does  not  comply  with  the  statute  and  the  innkeeper's 
liability  is  not  limited  (a). 


Loss  arising 
from  act  of 
God  or 
King's 
enemies. 

Statutory 

liability 

to  make  loss 

sood. 


Statutory 
notice  to  be 
posted  up. 


(m)  Farnworth  v.  Fachwood  (1816),  Holt  (n.  p.),  209;  Richmond  v.  Smith 
(1828),  8  B.  &  0.  9.  In  the  latter  case  it  was  said  by  Lord  Tenterden,  C.J.,  at 
p.  10,  that  the  mere  fact  that  a  commercial  traveller  who  came  into  an  inn  as  a 
guest  chose  to  have  his  luggage  put  in  the  commercial  room,  although  it  was 
the  habit  of  the  servants  of  the  inn  to  put  the  luggage  of  guests  in  the  bedrooms, 
was  no  evidence  that  the  guest  intended  to  take  exclusive  control  of  his  luggage. 

(n)  Dale  v.  Hall  (1750),  1  Wils.  281  (as  to  common  carrier)  ;  Morgan  v.  Ravey 
(1861),  6  H.  &  N.  265  ;  compare  titles  Bailment,  Vol.  I.,  p.  533  ;  Oarkieiis, 
Vol.  IV.,  p.  8.  For  the  meaning  of  act  of  God,  see  Nugent  v.  Smith  (1876), 
1  C.  P.  D.  423,  0.  A.,  per  Cockbtjrn,  C.J.,  at  p.  435  ;  Siordet  v.  Hall  (1828),  4 
Bing.  607  ;  Nichols  v.  Marsland  (1876),  2  Ex.  D.  1,  C.  A. 

(o)  Reniger  v.  Fogossa  (1552),  Plowd.  1,  9,  Ex.  Ch. ;  Bale  v.  Hall,  supra  (as  to 
common  carrier) ;  Morgan  v.  Ravey,  supra. 

{p)  See  Marshalsea's  (Master)  Case  (1455),  Y.  B.  33  Hen.  6,  fo.  1,  pi.  3. 

(q)  The  word  *'  wilful "  applies  only  to  the  word  "  act "  and  not  to  the  words 

default"  or  "neglect"  {Squire  v.  Wheeler  (1867),  16  L.  T.  93). 

(r)  Innkeepers'  Liability  Act,  1863  (26  &  27  Vict.  c.  41),  s.  1. 

Is)  Whitehouse  v.  Fickett  {R.  &  W.),  [1908]  A.  C.  357. 

(t)  26  &  27  Vict.  c.  41. 

(u)  Ihid.,  s.  3. 

M  Hodgson  v.  Ford  &  Sons  (1892),  8  T.  L.  R.  722,  C.  A. 

(a)  Spice  v.  Bacon  (1877),  2  Ex.  D.  463,  C.  A.    Because  the  notice  does  not 
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Goods  will  only  have  been  deposited  expressly  for  safe  custody 
if  the  guest  informs  the  innkeeper  in  a  reasonable  and  intelligible 
manner  that  the  deposit  is  for  safe  custody  (b).  The  mere  causing 
a  bag  of  valuable,  but  undeclared,  contents  to  be  placed  in  the  office 
of  an  hotel,  even  though  the  guest  had  been  in  the  habit  of  doing 
the  same  thing  on  many  former  occasions,  is  not  sufficient  to  bring 
to  the  innkeeper's  notice  that  the  bag  is  deposited  for  safe  custody, 
so  as  to  make  the  deposit  one  expressly  for  safe  custody  (c). 

Deposit  of  654.  The  "  boots  "  of  an  hotel  has  no  implied  authority  to  receive 
goods  for  safe  goods  expressly  for  safe  custody  {d). 

A  notice  posted  in  the  guest's  bedroom  stating  that  articles  of 
value,  if  not  kept  under  lock,  should  be  deposited  with  the  manager, 
is  not  evidence  of  a  special  contract  with  the  guest  that  the  inn- 
keeper will  be  liable  to  a  greater  amount  than  ^30  for  articles  of 
value  which  are  lost  or  stolen  if  they  are  kept  there  by  the  guest 
under  lock  (e). 

If  an  innkeeper  refuses  to  receive  for  safe  custody  any  goods 
or  property  of  his  guest,  or  if  such  guest  is,  through  any  default 
of  the  innkeeper,  unable  to  deposit  such  goods  or  property,  the 
innkeeper  is  not  entitled  to  the  benefit  of  the  Innkeepers'  Liability 
Act,  1863  (/),  in  respect  of  such  goods  or  property  (g). 

Sub-Sect.  2. — Remedy  against  Innkeeper. 

655.  The  remedy  against  an  innkeeper  for  loss  of  or  damage  to 
the  goods  of  a  guest  is  by  action  Qi). 

There  never  was  any  need  to  describe  the  defendant  upon  the  writ 
as  a  common  innkeeper,  the  word  "  innkeeper  "  being  sufficient  and 
meaning  common  innkeeper,  although  it  was  proper  in  the  declara- 
tion to  allege  that  the  defendant  kept  a  common  inn  (i)  ;  but  after 
verdict,  at  any  rate,  the  word  "  inn  "  without  the  word  "  common  " 
was  sufficient  (/v),  and  for  purposes  of  pleading  the  word  "inn" 
would  now,  doubtless,  be  understood  as  meaning  common  inn. 
If  the  goods  of  his  master  are  lost  or  stolen  at  the  inn  where  a 


Sect.  3. 
In  respect 
of  Guest's 
Property. 


Remedy 

against 

innkeeper. 


adtait  the  continuance  of  the  common  law  liability  where  the  loss  occurs 
through  the  wilful  act  of  a  servant  of  the  innkeeper;  but  a  mere  verbal 
inaccuracy,  immaterial  to  the  sense,  would  not  prevent  the  intended  copy  from 
being  a  copy  within  the  Act. 

ib)  Moss  V.  Riussell  (1884),  1  T.  L.  E.  13,  C.  A.  ;  WhiteJwuse  v.  PicJcett  {R.  cfe  W.), 
[1908]  A.  0.  357  ;  O'Connor  v.  Grand  Intern ational  Hotel  Co.,  [1898]  2  I.  E.  92. 

(c)  W'hitehouse  v.  Pickett  [R.  &  TF.),  supra,  Lord  Collins  dissenting. 

(d)  Moss  v.  Russell,  swpra. 

(e)  Huhtly  [Marchioness)  v.  Bedford  Hotel  Co.,  Ltd.  (1891),  56  J.  P.  53,  0.  A. 
(/)  26  &  27  Vict.  c.  41. 

hj)  I  hid.,  s.  2. 

(h)  The  action  is  one  on  the  case  (Fitz.  Nat.  Brev.  94  b  (9th  ed.,  Hale's 

Commentary,  noting  Anon.  (1465),  Y.  B.  5  Edw.  4,  fo.  2  ;   v.  Horslow  (1443), 

Y.  B.,  22  Hen.  6,  fo.  21  ;  Basse's  Case  (1444),  Y.  B.,  22  Hen.  6,  fo.  38;  Gordon 
V.'  Silh'-r  (1890),  25  Q.  B.  D.  491).  Early  examples  of  such  actions  may  be  found 
in  Anon.  (1576),  Godb.  42  ;  Herhert  v.  Lane  (1653),  Sty.  370;  Mason  v.  Grafton 
(1618),  Hob.  245. 

U)  Cdye's  Case  (1584),  8  Co.  Eep.  32  a. 

\k)  Mason  v.  Grafton,  supra ;  but  see  Parker  v.  Flint  (1698),  12  Mod.  Eep. 
254. 
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servant,  unaccompanied  by  his  master,  is  a  guest,  the  action  may     sect.  3. 
be  brought  by  the  master  (I).  In  respect 

of  Guest's 

Sect.  4. — In  respect  of  Guest's  Debt,  Property. 

656.  Apart  from  an  antecedent  promise  by  an  innkeeper  to  pay  Liability  for 
for  a  debt  incurred  by  his  guest,  an  innkeeper  is  not  responsible  g^^st's  debt, 
therefor  if  the  guest  departs  leaving  the  debt  unpaid ;  but  such  an 
antecedent  promise  might  be  inferred  if  the  innkeeper  has  been  in 

the  habit  of  discharging  bills  left  unpaid  by  guests  (m). 

Sect.  5. — In  respect  of  Injury  to  Cattle  or  Sheep  by  Guesfs  Dog. 

657.  An  innkeeper  may  become  liable  for  injury  done  to  sheep  Liability  for 
or  cattle  by  a  dog  belonging  to  a  guest  and  living  with  its  master  g^eTt^s  do^ 
at  the  inn  (n). 


Part  III. — Remedies  of  Innkeepers. 

Sect.  1. — Action, 

658.  An  innkeeper  can  bring  an  action  against  his  guest  for  the 
price  of  whatever  accommodation  and  supplies  the  guest  has  received 
from  him  (o),  or  he  may  sue  anyone  who  has  promised  him  to  pay 
for  the  guest  so  far  as  such  promise  extends  (p). 

Several  persons  dining  together  may  be  jointly  liable  (q),  or  there 
may  be  facts  which  show  that  there  is  no  joint  liability,  and  that 
they  are  severally  liable  each  for  his  own  share  (r). 

Sect.  2. — Lien. 

659.  An  innkeeper  may  detain,  that  is  he  has  a  lien  (s)  upon,  the  innkeepers 
horse  of  a  guest  until  its  food  is  paid  for  (0.     He  has  also  a  lien 


{I)  Windham  v.  Mead  (1589),  4  Leon.  96  ;  Beedle  v.  Morris  (1609),  Cro.  Jac. 
224 ;  Candy  v.  Spencer  (1862),  3  F.  &  F.  306.    See  title  Master  and  Servant. 

(m)  CallardY.  White  (1816),  1  Stark.  171  (a  case  of  laundry  work  left  unpaid 
for). 

{n)  Gardner  v.  Hart  (1896),  12  T.  L.  E.  347 ;  see  title  Animals,  Vol.  I., 
pp.  394,  397. 

(o)  Watbrokey.  Griffith  (1609),  Moore  (K.  B.),  876;  Pinchon's  Case^  (1611),  9 
Co.  Eep.  86  b :  If  a  victualler  or  common  innkeeper  bringeth  an  action  for  the 
victuals  delivered  to  his  guest,  the  guest  may  wage  his  law  ;  for  a  victualler  or 
innkeeper  is  not  compellable  to  deliver  victuals  till  he  is  paid  for  them  in  hand." 

( p)  Anon.  (1619),  2  EoU.  Eep.  79. 

{q)  Forster  v.  Taylor  (1811),  3  Camp.  49. 

(r)  Brown  v.  Doyle  (1788),  3  Camp.  51,  n. 

(s)  As  to  lien  generally,  see  title  Lien. 

(t)  Anon.  (1465),  Y.  B.  5  Edw.  4,  fo.  2,  per  Haydon;  2  EoU.  Abr.  85; 
Wathrohe  v.  Griffith,  supra;  Newton  v.  Trigg  (1691),  1  Show.  268;  Scarfe  v. 
Morgan  (1838),  4  M.  &  W.  270  ;  Chapman  v.  Allen  (1632),  Cro.  Car.  271 ;  Chase 
y.  Westmm^e  (1816),  5  M.  &  S.  180;  Midliner  v.  Florence  (1878),  3  Q.  B.  D.  484, 
C.  A.,  per  Cotton,  L.J.,  at  p.  493.  This  lien  is  strictly  confined  to  innkeepers, 
and  does  not  extend  to  livery  stable  keepers  {Judson  v.  Etheridge  (1833),  1 
Or.  &  M.  743  ;  Orchard  v.  Rackstraw  (1850),  9  C.  B.  698). 

Y  2 


Action 
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guests. 
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Sect.  2. 
Lien. 


Power  to  feed 
horse  subject 
to  lien. 


Extent  of 
lien. 


Goods  not 
the  property 
of  the  guest. 


on  a  carriage  for  its  standing  (u),  and  on  the  other  goods  which  a 
guest  brings  to  the  inn  (a),  including  carriages  and  harness  (Z)). 

But  he  is  not  entitled  to  detain  the  guest  himself  or  to  take 
clothes  from  his  person  (c). 

660.  As  far  as  a  horse  is  concerned,  the  innkeeper  is  bound  to 
feed  it  (d) ,  and  even  if  the  guest,  at  a  time  when  the  innkeeper  has 
a  lien  on  a  horse,  directs  the  innkeeper  not  to  give  it  any  more 
food,  saying  that  he  will  not  be  responsible  for  it,  the  innkeeper  is 
entitled  to  continue  to  feed  the  horse  and  to  charge  the  guest  with 
the  food  (e).  The  lien  exists  equally  whether  or  not  there  is  an 
agreement  for  a  fixed  price  at  which  the  horse  is  to  be  fed  (/). 

661.  Apart  from  any  special  circumstances,  the  undertaking  by 
the  guest  to  the  innkeeper  is  one  undertaking  to  pay  for  the  things 
that  are  supplied  to  him  while  he  is  a  guest,  and  one  lien  exists  as 
to  all  that  the  guest  brings  with  him,  so  that,  for  example,  the  lien 
exists  upon  a  horse  or  carriage  for  the  price  of  the  guest's  personal 
food  and  lodging  (g). 

662.  The  innkeeper's  lien  extends  to  all  the  goods  which  the 
guest  brings  with  him  (h),  even  though  they  do  not  in  fact  belong 
to  the  guest  (i),  and  are  brought  without  the  knowledge  of  the 
owner (/(;),  or  have  even  been  stolen®,  or  otherwise  wrongfully 
obtained,  provided  that  the  innkeeper  was  ignorant  of  that  fact 
when  he  received  them  (m),  and  the  innkeeper  can  assert  his  lien 
against  the  true  owner  just  as  well  as  against  the  guest  (n). 

Nor  is  the  innkeeper's  lien  confined  to  such  goods  as  he  is  bound 
as  an  innkeeper  to  receive  ;  it  extends  to  all  goods  brought  by  a 


{u)  Turrill  v.  Cratuley  (1849),  13  Q.  B.  197. 
(a)  Smiholfy.  Alford  (1838),  3  M.  &  W.  248. 

(&)  MuUiner  v.  Florence  (1878),  3  Q.  B.  D.  484,  C.  A.,  per  Cotton,  L.J.,  at 
p.  493. 

(c)  Sunholf\.  Alford,  supra.  This  point  was  not  always  clear,  for  in  Newton 
V.  Trigg  (1691),  1  Show.  268,  Eyres,  J.,  said:  "  Innkeepers  are  compellable  by 
the  constable  to  lodge  strangers  ;  they  may  detain  the  persons  of  the  guests 
who  eat,  or  the  horse  which  eats,  until  payment." 

{d)  8carfe  v.  Morgan  (1838),  4  M.  &  W.  270. 

(e)  QiWert  v.  Berkeley  (1696),  Holt  (k.  b.),  366. 

(/)  Chase  Y.  Westmare  (1816),  5  M.  &  S.  180. 

[g)  MuUiner  v.  Florence,  supra.  At  one  time  a  different  view  of  the  law 
seems  to  have  been  taken.  In  Bac.  Abr.,  tit.  Inns  and  Innkeepers  (D.),  it  is 
said :  "  If  a  horse  be  committed  to  an  innkeper,  it  may  be  detained  for  the 
meat  of  the  horse,  but  not  for  the  meat  of  the  guest ;  for  the  chattels  are  only 
in  the  custody  of  the  law  for  the  debt  that  arises  from  the  thing  itself,  and 
not  from  any  other  debt  due  from  the  same  party  etc."  In  Turrill  v.  Craidey, 
supra^  the  judges  expressly  left  this  question  open. 

{h)  Bnead  v.  Watkins  (1856),  26  L.  J.  (c.  P.)  57 ;  Threfall  v.  Boriuich  (1875), 
L.  R.  10  Q.  B.  210,  Ex.  Ch. ;  MuUiner  v.  Florence,  supra  ;  Gordon  v.  Siller  (1890), 

25  Q.  B.  D.  491. 

(r)  Skipwith  v.    (1611),   1  Bulst.  170   (court   divided)  ;   Robinson  v. 

Walter  (1616),  3  Bulst.  269;  TurriUY.  Crawley,  supra;  Snead  v.  Watkins  (1856), 

26  L.  J.  (c.  P.)  57;  Threfall  v.  Berwick,  supra;  MuUiner  v.  Florence,  supra; 
Gordon  v.  Silher,  supra;  Allen  v.  Smith,  (1862),  12  C.  B.  (n.  s.)  638. 

(k)  Skipwith  v.   ,  supra  ;  Rohinson  v.  Walter,  supra. 

[I)  Stirt  V.  Drungold  (1617),  3  Bulst.  289;  Midliner  v.  Florence,  supra;  Gor- 
don V.  Silher,  supra. 

(m)  Johnson  v.  HiU  (1822),  3  Stark.  172. 

in)  See  the  cases  cited  in  the  foregoing  notes  (A) — (m). 
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guest  if  they  are  in  fact  received  by  the  innkeeper  (o).    But  an  inn-     ^ect.  2. 
keeper  has  no  lien  upon  stolen  articles  received,  not  in  his  capacity  Lien, 
as  innkeeper,  but  upon  some  distinct  contract  such  as  a  contract 
for  security  for  the  loan  of  money  (p). 

An  article  not  brought  by  the  guest  to  the  inn  at  the  time  of  Extent  of 
his  coming  as  a  guest,  but  sent  in  by  the  owner  on  hire  for  the  lien, 
temporary  use  of  the  guest,  to  the  knowledge  of  the  innkeeper,  is 
not  subject  to  the  innkeeper's  lien,  as  to  allow  a  lien  in  such 
circumstances  would  be  contrary  to  good  faith  ((^).  So  if  an 
innkeeper  knows  at  the  time  of  its  first  coming  that  his  guest  has 
illegally  brought  another  man's  horse  to  the  inn,  he  can  claim  no 
lien  upon  it  as  against  the  true  owner  (r). 

If  a  man  and  his  wife  come  as  guests  to  an  inn,  the  innkeeper's 
lien  extends  to  the  luggage  of  the  wife  as  well  as  of  the  husband  for 
the  whole  amount  owing  to  the  innkeeper  (s),  even  though  the 
wife's  luggage  is  her  separate  estate  and  credit  has  been  given  by 
the  innkeeper  solely  to  the  husband  so  as  to  prevent  the  innkeeper 
from  suing  the  wife  (t) . 

663.  The  lien  exists  only  so  long  as  the  innkeeper  retains  pos-  Daration  of 
session  of  the  goods  (u).  If  a  carrier  puts  up  his  horses  at  an  inn  li^"* 
from  time  to  time,  the  innkeeper  has  no  lien  upon  them  for  their 
food  consumed  on  former  occasions,  although  they  subsequently 
come  back  into  his  possession,  but  he  has  a  lien  for  their  food 
consumed  on  such  subsequent  occasion  until  he  again  parts  with 
possession  of  them  (a). 

Apparently  a  lien  for  food  consumed  by  his  horses  on  earlier 
occasions  during  a  long  stay  of  a  guest  is  lost  by  the  innkeeper  if 
the  guest's  stay  is  broken  by  absences  of  several  days'  duration, 
although  the  horses  are  brought  back  to  the  inn  and  the  innkeeper's 
lien  attaches  for  the  last  portion  of  the  guest's  stay  (b). 

Possession  is  a  matter  of  fact(c),  but  possession  is  given  up  if 
the  innkeeper  allows  the  sheriff  to  seize  and  does  not  assert  his 
lien(6Z).     But  if  the  goods  are  fraudulently  taken  out  of  the 


(0)  Threfall  v.  Borwick  (1875),  L.  E.  10  Q.  B.  210,  Ex.  Ch.  (case  of  a  piano); 
hvit  see  the  dictum  of  Parke,  B.,  to  contrary  effect,  in  Broadiuood  v.  Oranara 
(1854),  24  L.  J.  (ex.)  1,  at  p.  3. 

(p)  Matsuda  Y.  Waldorf  Hotel  Co.,  Ltd.  (1911),  27  T.  L.  E.  153  (case  of 
stolen  railway  tickets  handed  by  guest  to  innkeeper). 

{q)  Broadiuood  v.  Oranara  (1854),  10  Exch.  417  (piano). 

(r)  Broadiuood  v.  Oranara  (1854),  10  Exch.  417,  ^er  Platt,  B.,  at  p.  423. 

(s)  MuUiner  v.  Florence  (1878),  3  Q.  B.  D.  484,  C.  A.,  per  Bramwell,  L.  J.,  at 
p.  488. 

{t)  Oordon  v.  Silher  (1890),  25  Q.  B.  D.  491. 

{u)  Jones  V.  Pearle  (1723),  1  Stra.  556,  suh  nom.  Jones  v.  Thurlos,  8  Mod.  Eep. 
172  ;  Wilkins  v.  Carmichael  (1779),  1  Doug.  (k.  b.)  101,  ^er  Lord  Mansfield,  at 
p.  105;  Taylor  v.  RoUnson  (1818),  8  Taunt.  648;  Jacols  v.  Xatour  (1828),  5 
Bing.  130;  Bernal  v.  Pirn  (1835),  1  Gale,  17,  per  Parke,  B.,  at  p.  19;  Legg  v. 
Fvans  (1840),  6  M.  &  W.  36;  Orchard  v.  Rackstraw  (1850),  9  C.  B.  698. 

(a)  Jones  v.  Pearle,  supra. 

{b)  Allen  v.  Smith  (1862),  12  C.  B.  (n.  s.)  638  (race-horses  taken  away  at 
intervals  to  race  at  race  meetings). 

(c)  Taylor  v.  Robinson,  supra. 

(d)  Jacobs  V.  Latour,  supra ;  see  Leqq  v.  Evaiis,  supra,  and  title  Execution, 
Vol.  XIV.,  p.  51. 
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innkeeper's  custody  in  order  to  destroy  his  lien,  he  has  a  right  to 
repossess  himself  of  them{e), 

664.  An  innkeeper  has  no  lien  upon  a  stolen  horse  placed  with 
him  by  the  police,  as  it  is  not  brought  to  the  inn  by  a  guest  (/). 
Nor  has  he  any  lien  if  the  goods,  even  a  horse  and  carriage,  did 
not  come  into  his  possession  in  his  character  of  innkeeper  (g). 

If,  however,  the  goods  are  brought  to  the  inn  by  a  guest,  the 
innkeeper's  lien  upon  the  goods  will  continue  so  long  as  the  person 
bringing  them  retains  his  character  of  guest  {h). 

665.  No  costs  of  housing  goods  retained  under  a  lien  can  be 
charged  by  the  innkeeper,  as  the  goods  are  housed  for  the  benefit  of 
the  innkeeper,  and  not  for  the  benefit  of  the  guest  (i).  If  such  an 
extra  charge  be  made  and  be  paid  under  protest,  it  may  be  recovered 
back  (k). 

666.  An  innkeeper  who  accepts  security  from  his  guest  for  the 
payment  of  hotel  charges  does  not  thereby  lose  or  waive  his  lien 
upon  the  goods  of  the  guest  for  the  amount  of  such  charges,  unless 
there  is  something  in  the  nature  of  the  security,  or  in  the  circum- 
stances in  which  it  is  taken,  which  is  inconsistent  with  the 
existence  or  continuance  of  the  lien,  and  therefore  destructive  of 
it  (I) .  A  lien  may  perhaps  be  waived  if  goods  are  claimed  upon 
some  other  ground,  and  not  upon  the  ground  of  a  lien  {m). 

667.  An  innkeeper  who  retains  the  goods  of  a  guest  under  his 
lien  is  not  bound  to  be  more  careful  in  keeping  them  than  he 
would  be  of  his  own  goods  of  the  same  kind  (n). 

Sect.  S.—Sale(o). 

668.  The  landlord,  proprietor,  keeper,  or  manager  of  any  hotel, 
inn,  or  licensed  public-house  has,  in  addition  to  his  ordinary  lien. 


(e)  Wallace  v.  Woodgate  (1824),  1  0.  &  P.  575. 

(/)  Binris  v.  Figot  (1840),  9  0.  &  P.  208;  Mulliner  v.  Florence  (1878),  3 
Q.  B.  D.  484,  C.  A.  (case  of  tortious  sale). 

((/)  Smith  V.  Dtarlove  (1848),  6  C.  B.  132;  and  see  Matsuda  v.  Waldorf  Hotel 
Co.,  Ltd.  (1910).  27  T.  L.  E.  153. 

(A)  Allen  v.  Smith  (1862),  12  C.  B.  (n.  s.)  638  ;  and  as  to  the  characteristics 
of  a  guest,  see  p.  313,  ante. 

{i)  See  British  Empire  Ship^nng  Co.  v.  Somes  (1858),  E.  B.  &  E.  353,  367, 
Ex.  Ch. ;  affirmed  suh  nom.  Somts  v.  British  Empire  Shipping  Go.  (1860),  8 
H.  L.  Cas.  338. 

(k)  Somes  v.  British  Empire  Shippng  Co.,  supra. 

[l)  Anqus  V.  McLachlan  (1883),  23  Oh.  D.  330  ;  Coivell  v.  Simpson  (1809), 
16  Ves.  275,  280;  Raitt  v.  Mitchell  (1815),  4  Camp.  146;  Craiushay  v.  Homfraij 
(1820),  4  B.  &  Aid.  50;  Matsuda  v.  Waldorf  Hotel  Co.,  Ltd.,  supra. 

(m)  See  Boardman  v.  Sill  (1808),  1  Camp.  410,  n.,  and  title  Lien. 

(?i)  Angus  v.  McLachlan,  supra. 

(o)  At  common  law  there  was  no  right  in  the  innkeeper  to  sell  goods  retained 
under  a  lien,  even  when  the  keeping-  of  the  goods,  as  in  the  case  of  a  horse, 
occasioned  considerable  expense  {Thames  Iron  Works  Co.  v.  Patent  Derrick  Co. 
(1860),  1  John.  &  H.  93) ;  but  there  was  a  special  custom  as  to  the  sale  of  a 
horse  in  Jjondon  and  in  Exeter  {Moss  v.  Toivnsend  (1612),  1  Bulst.  207  ;  Gilbert 
V.  Berkeley  (1696),  Holt.  (k.  b.),  366;  Thames  Iron  Works  Co.  v.  Latent  Derrick 
Co.,  supra).  The  custom  of  London  was,  that  if  a  man  leave  his  horse  at 
an  inn  in  London  and  there  he  eats  up  in  hay  and  provender  more  than 
he  is  worth,  that  the  horse  should  be  appraised  by  the  innkeeper's  next 
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the  right  absolutely  to  sell  and  dispose  by  public  auction  of  any      ^ect.  3. 

goods,  chattels,  carriages,  horses,  wares,  or  merchandise  which  Sale. 

may  have  been  deposited  or  left  in  the  house  he  keeps,  or  in  the  • 

coach-house,  stable,  stable-yard,  or  other  premises  appurtenant  or 

belonging  thereunto,  where  the  person  depositing  or  leaving  such 

goods,  chattels,  carriages,  horses,  wares,  or  merchandise  is  or 

becomes  indebted  to  the  innkeeper  either  for  any  board  or  lodging, 

or  for  the  keep  and  expenses  of  any  horse  or  other  animal  left 

with  or  standing  at  livery  in  the  stables  or  fields  occupied  by  the 

innkeeper. 

No  such  sale  is  to  be  made  until  after  the  goods,  chattels.  Time  for  sale, 
carriages,  horses,  wares,  or  merchandise  have  been  for  six  weeks  in 
such  charge  or  custody,  or  in  or  upon  such  premises,  without  such 
debt  having  been  paid  or  satisfied  ;  and  the  innkeeper,  after  having, 
out  of  the  proceeds  of  such  sale,  paid  himself  the  amount  of  the 
debt,  together  with  the  costs  and  expenses  of  the  sale,  must  on 
demand  pay  over  the  surplus  to  the  person  depositing  or  leaving 
the  goods  or  horses  ;  but  the  debt  for  the  payment  of  which  a  sale 
is  made  shall  not  be  any  other  nor  greater  debt  than  the  debt  for 
which  the  goods  or  other  articles  could  have  been  retained  by  the 
innkeeper  under  his  lien. 

At  least  one  month  before  the  sale  an  advertisement  must  be  Advertise- 
inserted  in  one  London  newspaper  and  one  country  newspaper  ^ent. 
circulating  in  the  district  where  the  goods  were  left,  containing 
notice  of  the  intended  sale,  and  giving  shortly  a  description  of  the 
goods  and  chattels  intended  to  be  sold,  together  with  the  name  (if 
known)  of  the  owner  or  person  who  deposited  or  left  the  same{^9). 


neighbour,  and  afterwards  be  sold  for  payment  of  the  money  there  owing  for 
him.  Eut  every  horse  was  to  be  sold  to  satisfy  the  debt  due  on  his  own 
meat  only  {Moss  v.  Toivnsend,  supra).  The  custom  of  London  and  Exeter  is 
slightly  differently  set  out  in  Bac.  Abr.,  tit.  Inns  and  Innkeepers  (D.).  Where 
goods  were  deposited  by  way  of  security  for  a  loan  a  right  of  sale  might  be 
inferred  {Pothonier  v.  Dawson  (1816),  Holt  (n.  p.),  383). 
[p)  Innkeepers'  Act,  1878  (41  &  42  Vict.  c.  38),  s.  1. 
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INQUISITION. 
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INSOLVENCY. 
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INSPECTION. 

See  Discovery;  Inspection  and  Interrogatories  ;  Practice  and 
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LIABILITY  FOE  ACCIDENTS  TO  THIRD  PERSONS  566 
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For  Agents    -       -       -  -  - 
Arson     -       -  - 

Associations  for  Mutual  Benefit  - 

Bankruptcy     -       -  -  - 

Carriers  -       -       -  -  - 
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Indemnity ,  Generally 
Infants,  Safety  of  - 
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See  title  Agency. 

„      Criminal    Law    and  Pro- 
cedure. 

,,      Industrial,  Provident,  and 

Similar  Societies. 
,,      Bankruptcy  and  Insolvency. 
,,  Carriers. 
,,      Custom  and  Usages. 
„      Friendly  Societies. 
,,  Guarantee. 
,,      Infants  and  Children. 
,,  Companies. 
,,      Limitation  of  Actions. 

Shipping  and  Navigation. 
,,  Guarantee. 

„      Prize  Law  and  Jurisdiction. 
,,      Infants  and  Children. 
,,      Shipping  and  Navigation. 
,,      Trade  and  Trade  Unions. 
,,      Custom  and  Usages. 


Part  I. — Marine  Insurance. 

Sect.  1. — In  General. 
Sub-Sect.  1. — The  Marine  Insurance  Act,  1906. 

The  Marine  669.  On  the  Ist  January,  1907,  the  Marine  Insurance  Act, 
Insurance  1906  {a),  came  into  operation.  Its  title  is  "  An  Act  to  codify  the 
^nd  its^^'  relating  to  Marine  Insurance,"  and  where  the  context  so  permits, 

.application.  ^  


(a)  6  Edw.  7,  c.  41 ;  frequently  referred  to  in  the  text,  throughout  this  part 
0+'  the  title,  as  "the  Act." 
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it  is  frequently  referred  to,  throughout  this  part  of  this  title,  as  "  the     ^^^^t.  i. 
Act."  In  General. 

The  canon  of  construction  applicable  to  a  codifying  statute  has 
been,  in  several  cases,  laid  down  in  the  following  manner :  The 
proper  course  is  in  the  first  instance  to  examine  the  language  of 
the  statute  and  to  ask  what  is  its  natural  meaning,  uninfluenced 
by  any  consideration  derived  from  the  previous  state  of  the  law, 
and  not  to  start  with  inquiring  how  the  law  previously  stood,  and 
then,  assuming  that  it  was  probably  intended  to  leave  it  unaltered, 
to  see  if  the  words  of  the  enactment  will  bear  an  interpretation  in 
conformity  with  this  view  "  (h). 

The  Act,  however,  embodies  only  some  and  not  all  the  legal 
principles  and  rules  of  marine  insurance,  and  its  language  is  so 
extremely  concise  and  general  that  its  full  import  and  meaning 
can  scarcely  be  understood  without  referring  to  the  existing  law 
which  it  was  intended  to  express,  or  to  the  decided  cases  from 
which  that  law  was  evolved.  Moreover,  it  is  often  left  in  doubt 
whether  or  not  that  law  was  intended  to  be  altered.  For  these 
reasons,  as  well  as  because  the  Act  does  not  apply  to  insurances 
effected  before  the  1st  January,  1907,  it  will  generally  be  neces- 
sary, notwithstanding  the  above-mentioned  canon  of  construction, 
to  ascertain  the  law  as  it  stood  at  that  date,  and  to  illustrate  it  by 
decided  cases  (c). 

670.  The  Act  codifies  only  those  principles  of  the  law  which  General 
relate  exclusively  to  marine  insurance.     Thus  it  does  not  lay  ^|j'g  ^^c?^^^ 
down  rules  which  apply  to  contracts  in  general,  such  as  those 
relating  to  fraud,  mistake,  or  illegality,  nor  those  relating  to  such 

special  subjects  as  the  duties  of  the  master  of  a  ship,  salvage,  or 
general  average  ;  it  does  not  attempt  to  define  who  is  to  be  deemed 
in  time  of  war  an  alien  enemy  or  a  neutral,  or  by  what  acts  the 
character  of  neutrality  may  be  forfeited.  All  such  matters  are 
excluded,  because  they  more  properly  belong  to  other  departments 
of  law,  such  as  the  law  of  contract,  the  law  of  shipping  and  navi- 
gation, prize  law  and  international  law  ;  and  therefore  it  (d) 
expressly  provides  that  "  the  rules  of  the  common  law,  including 
the  law  merchant,  save  in  so  far  as  they  are  inconsistent  with  the 
express  provisions  of  this  Act,  shall  continue  to  apply  to  contracts 
of  marine  insurance." 

Sub-Sect.  2. — Nature  of  Marine  Insurance  and  Maritime  Adventure: 

Definitions, 

671.  A  contract  of  marine  insurance  is  a  contract  whereby  the  Contract  of 
insurer  undertakes  to  indemnify  the  assured,  in  manner  and  to  the  marine 

 1  insurance. 

(6)  Bank  of  England  v.  Vagliano  Brothers,  [1891]  A.  C.  107,  per  Lord 
Herschell,  at  p.  144 ;  Robinson  v.  Canadian  Pacific  Rail.  Co.^  [1892]  A.  C. 
481,  P.  C.  See  also,  to  the  same  effect,  the  judgment  of  Cozens-Haiidy,  M.R., 
in  Bristol  Tramways  etc.  Carriage  Co.,  Ltd.  v.  Fiat  Motors,  Ltd.,  [1910J  2  K._B. 
831,  C.  A.,  at  p.  836.  As  to  the  construction  of  statutes  generally,  see  title 
Statutes. 

(c)  The  excellent  edition  of  1909  of  "  Arnould  on  Marine  Insurance"  by 
de  Hart  and  Simey  should  be  consulted  for  the  history  of  marine  insurance, 
and  for  a  more  detailed  statement  of  the  usages  and  practice  in  marine 
insurance  business,  lieference  will  sometimes  be  madt>  to  it  for  the  discussion 
of  doubtful  points. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  91  (2). 
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Sect.  1, 
In  General. 

Policy. 
Underwriter. 

Subject- 
matter  of 
insurance. 

Premium. 

Perils  insured 
against. 

Attachment 
of  policy. 


Valued 
policy. 

Open  policy. 


Voyage 
policy. 

Time  policy. 


Floating 
policy. 


Insurances  of 
goods  for 
series  of 
voyages. 


Definition 
of  marine 
adventure. 


Maritime 
perils. 


extent  thereby  agreed,  against  marine  losses,  that  is  to  say,  losses 
incident  to  marine  adventure  (e).  The  instrument  in  which  the 
contract  of  marine  insurance  is  generally  embodied  is  called  a 
policy.  The  insurer  is  commonly  called  the  underwriter,  because 
he  subscribes  the  policy.  The  thing  or  property  insured  is  called 
the  subject-matter  of  insurance,  and  the  interest  of  the  assured  in 
such  subject-matter  is  called  his  insurable  interest.  The  considera- 
tion for  which  the  insurer  undertakes  to  indemnify  the  assured  is 
called  the  premium.  That  which  is  insured  against  is  the  loss 
arising  from  maritime  perils  and  casualties,  and  these  are  called 
the  perils  insured  against,  or  the  losses  covered  by  the  policy. 

When  the  liability  of  the  underwriter  commences  under  the 
contract,  the  policy  is  said  to  attach ;  or,  in  other  words,  the  risk 
is  said  to  attach,  or  to  begin  to  run  from  that  time. 

672.  It  is  convenient  to  distinguish  between  the  following  kinds 
of  marine  policies.  A  valued  policy  is  a  policy  which  specifies  the 
agreed  value  of  the  subject-matter  insured  (/) ;  an  unvalued  policy, 
often  called  an  open  policy,  is  one  which  does  not  specify  the  value 
of  the  subject-matter,  but  leaves  it  to  be  subsequently  ascertained  (g). 

Where  the  contract  is  to  insure  the  subject-matter  "  at  and  from," 
or.  "from,"  one  place  to  another,  the  policy  is  called  a  ''voyage 
policy "  :  when  the  contract  is  to  insure  the  subject-matter  for 
a  definite  period  of  time,  the  policy  is  called  a  time  policy  "  (h). 
A  floating  policy  is  one  which  describes  the  insurance  in  general 
terms  and  leaves  the  name  of  the  ship  or  ships  or  other  particulars, 
to  be  defined  by  subsequent  declaration  (i).  There  are  also  floating 
policies  which  cover  shipments  of  goods  made  on  a  given  ship 
within  a  certain  period  of  time  fixed  by  the  policy,  as  declared  by 
the  assured  ;  but  such  floating  policies  are  really  insurances  of 
goods  for  a  series  of  voyages  (j). 

Sub-Sect.  3. — Subject-matter  of  Insurance  and  the  Bisks  Insured  against. 

673.  The  most  usual  insurances  are  on  ship  or  goods,  freight  or 
profits,  but  every  lawful  marine  adventure  may  be  the  subject  of  a. 
contract  of  marine  insurance;  and  there  is  a  "  marine  adventure  " 
whenever  any  ship,  goods,  or  other  moveables  (/c),  such  as  money 
or  securities,  are  exposed  to  maritime  perils  {I). 

"  Maritime  perils  "  means  perils  consequent  on,  or  incidental  to,, 
the  navigation  of  the  sea,  that  is  to  say,  perils  of  the  seas,  fire,  war 
perils,  pirates,  rovers,  thieves,  captures,  seizures,  restraints,  and 


(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  1.  A  contract  of  insur- 
ance is  not  a  perfect  contract  of  indemnity,  for,  as  will  be  seen  later  (pp.  380,  462 
et  seq.,  post),  the  assured  in  some  cases  receives  more  and  in  others  less  than, 
a  complete  indemnity.    See  also  title  Guarantee,  Vol.  XV.,  pp.  443,  444. 

(  /)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  27. 

(v)  J  hid.,  s.  28. 

(h)  Ihid.,  s.  25  (1). 

{i)  Ihid.,  s.  29  (1). 

(/)  Johnson  &  Co.,  Ltd.  v.  Bryant  (1896),  1  Com.  Cas.  363. 

(k)  "  Moveables  "  means  any  moveable  tangible  property,  other  nan  the  ship,, 
and  includes  money,  valuable  securities,  and  other  documents  (Marine  Insur- 
ance Act,  1906  (6  Edw.  7,  c.  41),  s.  90). 

(1)  Ibid.,  s.  3(1). 
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detainments  of  princes  and  peoples,  jettisons,  barratry,  and  any    Seot.  i. 
other  perils,  either  of  the  like  kind  or  which  may  be  designated  by  In  General. 

the  policy  (m).   

Thus  a  carrier  of  goods  by  sea,  a  charterer  of  a  vessel,  and  a 
company  that  lays  down  an  electric  cable  are  all  engaged  in  marine 
adventures  (n). 

674.  A  contract  of  marine  insurance  may,  by  its  express  terms,  a  marine 
or  by  usage  of  trade,  be  extended  so  as  to  protect  the  assured  against 

losses  on  inland  waters  or  against  any  land  risk  which  may  be  fand  dskl 
incidental  to  a  sea  voyage ;  and  it  may  also  cover  a  ship  in  the 
course  of  building,  or  the  launch  of  a  ship,  or  any  adventure 
analogous  to  a  marine  adventure  (o). 

Generally  speaking,  the  underwriter  of  a  marine  policy  insures 
only  against  risks  at  sea,  but  where  there  is  a  usage  by  which  the 
ship's  furniture  or  stores  are  regularly  landed  at  a  certain  stage  of 
the  voyage,  they  are  held  to  be  protected  when  thus  put  on 
shore  (p). 

A  policy  on  goods  often  contains  a  "  warehouse  to  warehouse  " 
clause  (q).  Frequently,  also,  goods  are  insured  by  the  same 
policy  for  transit  partly  by  sea(r)  and  partly  by  land(s),  or  by 
inland  navigation  (t). 

Sub-Sect.  4. — The  Policy  and  its  Essentials. 

675.  Marine  policies  vary  greatly  in  form  and  in  the  clauses  they  Essential 
contain,  but,  subject  to  any  statutory  provisions,  a  contract  of  marine  requisites  in 
insurance  is  inadmissible  in  evidence,  unless  it  is  embodied  in  a  ^  policy, 
policy  (26)  which  specifies  (1)  the  name  of  the  assured  or  of  some  person 

who  effects  the  insurance  on  his  behalf;  (2)  the  subject-matter 
insured  and  the  risk  insured  against ;  (3)  the  voyage  or  period  of  time 


(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  3  (2),  which  contains  the 
following  provisions  : — "  In  particular,  there  is  a  marine  adventure  (a)  where 
any  ship  goods  or  other  moveables  are  exposed  to  maritime  perils.  Such  property 
is  in  this  A  ct  referred  to  as  '  insurable  property ' ;  (b)  where  the  earning  or 
acquisition  of  any  freight,  passage  money,  commission,  profit,  or  other  pecuniary 
benefit,  or  the  security  for  any  advances,  loan,  or  disbursements  is  endangered  by 
the  exposure  of  insurable  property  to  maritime  perils  ;  (c)  where  any  liability  to 
a  third  party  may  be  incurred  by  the  owner  of,  or  other  person  interested  in  or 
responsible  for,  insurable  property,  by  reason  of  maritime  x^erils. 

{n)  Croivley  v.  Cohen  (1832),  3  B.  &  Ad.  478  (carrier)  ;  Paterson  v.  Harris 
(1861),  1  B.  &  S.  336,  355  ;  Wilson  y,  Jones  (1867),  L.  E.  2  Exch.  139,  Ex.  Oh. 
(shareholder  in  cable  company). 

(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  2. 

{p)  Pelly  V.  Boy al- Exchange  Assurance  Co.  (1757),  1  Burr.  341;  Brough  v. 
Whitmore  (1791),  4  Term  Eep.  206. 
{q)  For  the  wording  of  which  see  p.  384,  post. 

[r]  See  Arnould  on  Marine  Insurance,  s.  447,  note  (c).  Eor  a  clause  by  which 
goods  were  covered  while  temporarily  placed  on  a  quay,  see  Ide  v.  Chalmers 
(1900),  5Com.  Cas.  212. 

(s)  Bodoconachi  v.  Elliott  (1873),  L.  E.  9  C.  P.  518,  Ex.  Ch. ;  Simon,  Israel 
tfc  Co.  V.  SedgwicJc,  [1893]  1  Q.  B.  303,  C.  A. ;  Hijderabad  {Deccan)  Co.  v. 
Willoicghhy,  [i899]  2  Q.  B.  530;  Bobinson  Gold  Mining  Co.  v.  Alliance  Insurance 
Co.,  [1904]  A.  C.  359 ;  Schloss  Brothers  v.  Stevens,  [1906]  2  K  B.  665. 

{t)  Apollinaris  Co.  v.  Nord  Deutsche  Insurance  Co.,  [1904]  1  K.  B.  252. 

{u)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  22. 
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Insurance. 


Sect.  1.     or  both,  as  the  case  may  be,  covered  by  the  insurance  ;  (4)  the  sum 
In  General,  or  sums  insured;  (5)  the  name  or  names  of  the  insurers (2;) .  The 
policy  must,  moreover,  be  signed  by  or  on  behalf  of  the  insurer, 
provided  that  in  the  case  of  a  corporation  the  corporate  seal  may  be 
sufficient  (a). 

Policy  must  676.  A  Contract  for  sea  insurance  other  than  such  insurance  as 
be  properly  jg  referred  to  in  the  Merchant  Shipping  Act,  1894,  s.  506  (h\ 
stampe  .  valid  unless  the  same  is  expressed  in  a  policy  (c),  which 

cannot  be  given  in  evidence  unless  it  is  duly  stamped  (d).  And  this 
must,  except  in  certain  specified  cases,  be  done  before  it  is  executed ; 
but  a  policy,  although  not  duly  stamped,  may,  for  the  purpose  of 
production  in  evidence,  be  stamped  after  execution  on  payment  of 
a  penalty  of  £100  (e). 


(v)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  23. 

(a)  Ihid.,  s.  24  (1).  As  to  the  execution  of  contracts  by  or  on  behalf  of 
companies,  see  title  Companies,  Vol.  V.,  p.  299.  Moreover,  the  Stamp  Act, 
1891  (54  &  55  Vict  c.  39),  s.  93  (3)  (which  is  unaffected  by  the  Marine  Insurance 
Act  (see  ihid.,  s.  91  (1)),  provides  that  "a  marine  policy  shall  not  be  valid, 
unless  it  specifies  the  particular  risk  or  adventure,  the  names  of  the  subscribers 
or  underwriters,  and  the  sum  or  sums  insured  "  ;  see  Home  Marine  Insurance  Co. 
v.  Smith,  [1898]  2  Q.  B.  351,  C.  A.;  Royal  Exchange  Assurance  Corporation  y. 
Sjoforsakrings  Ahtiebolaget  Vega,  [1902]  2  K.  B.  384,  C.  A.  ;  Empress  Assurance 
Corporation  v.  Boiuring  &  Co.  (1905),  11  Com.  Cas.  107. 

(S)  57  &  58  Vict.  c.  60,  i.e.,  against  events  (loss  of  life,  personal  injury,  loss 
or  damage  caused  to  goods)  m  respect  of  which  shipowners'  liability  is  limited, 
when  happening  without  their  fault  or  privity  by  ss.  502,  503,  ihid.  See  also 
title  Shipping  and  Navigation.  This  enactment  is  substituted  for  that 
mentioned  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  93  (1),  by  the  effect 
of  the  Tr.terpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  38  (1). 

(c)  Stam]^  Act,  1891  (54  &  55  Vict.  c.  39),  s.  93  (1) ;  Genforsikrings  Ahtieselshahet 
{Skandinavia  Reinsurance  Co.  of  Copenhagen)  v.  Da  Costa,  [1911]  1  K.  B.  137. 
By  the  Siamp  Act,  1891  (54  &  "55  Vict.  c.  39),  s.  93  (2),  the  maximum  duration 
of  the  policy  is  twelve  months.  See  p.  382,  pxist.  As  to  what  the  policy  must 
contain,  see  p.  337,  ante. 

{d)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  14  (4).  See  also  title  Evidence, 
Vol.  XIII.,  p.  515.  As  to  the  admissibility  in  evidence  for  certain  purposes  of 
the  slip  though  unstamped,  see  p.  348,  post. 

(e)  The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  95,  provides  that :— "  (1)  A 
policy  of  sea  insurance  may  not  be  stamped  at  any  time  after  it  is  signed  or  under- 
written by  any  person,  except  in  the  two  cases  following  ;  that  is  to  say,  (a)  any 
policy  of  mutual  insurance  having  a  stamp  impressed  thereon  may,  if  required, 
be  stamped  with  an  additional  stamp  provided  that  at  the  time  when  the 
additional  stamp  is  required  the  policy  has  not  been  signed  or  underwritten 
to  an  amount  exceeding  the  sum  or  sums  which  the  duty  impressed  thereon 
extends  to  cover ;  (b)  any  policy  made  or  executed  out  of,  but  being  in  any 
manner  enforceable  within  the  United  Kingdom,  may  be  stamped  at  any  time 
within  ten  days  after  it  has  been  first  received  in  the  United  Kingdom  on  pay- 
ment of  the  duty  only.  (2)  Provided  that  a  policy  of  sea  insurance  shall  for  the 
purpose  of  production  in  evidence  be  an  instrument  which  may  legally  be 
stamped  after  the  execution  thereof,  and  the  penalty  payable  by  law  on  stamping 
the  same  shall  be  the  sum  of  £100." 

S.  92  (1)  {ihid.)  defines  the  meaning  of  sea  insurance;  and  s.  97  {ihid.) 
imposes  a  penalty  of  £100  on  making  or  paying  a  premium  or  loss  upon 
insurance  otherwise  than  by  a  duly  stamped  policy  or  issuing  copies  of  a  policy 
not  duly  stamped  (see  Genforsikrings  Aktieselskahet  {Skandinavia  Reinsurance  Go. 
of  Cop>^7iJiageri)  v.  I)a  Costa,  supra),  besides  disabling  the  agent  concerned  with 
such  a  ])oiicy  from  recoverinj^  any  commission  etc.  in  respect  thereof. 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Sched.,  prescribes  the  stamp  duties 
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InsursmcB 

Sub-Sect.  1. — The  Insurers:  Private  Underiuriters  and  Insurance  Companies.  Policies 

677.  All  persons  competent  to  contract  (/)  may  be  parties    and  their 
to  a  contract  of  insurance.    A  policy  may  be  underwritten  by  Construc- 
individuals  or  by  a  company.    In  the  latter  case  the  corporate  seal 
may  be  sufficient ;  but  the  form  of  execution  may  be  indefinitely  Lloyd's, 
varied  by  the  statute,  charter,  deed,  or  memorandum  of  association 
under  which  the  company  is  constituted  (g)  or  the  articles  by 
which  it  is  regulated.    Where   the  policy  is  underwritten  by 
individuals,  as  in  clause  19  of  Lloyd's  policy  (h),  they  sign  their 
names  at  the  foot  of  the  policy,  writing  opposite  thereto  the  sum 
insured  by  each ;    and  the  effect  of  this  is  that  each  makes  a 
separate  contract  with  the  assured  for  the  amount  set  opposite 
to  his  name,  the  assured  thereby  acquiring  a  right  of  action 
against  each  separately  and  not  against  all  jointly  (i). 

In  1719  the  Royal  Exchange  Assurance  Corporation  and  the  Royal 
London  Assurance  Corporation  were  incorporated  with  the  exclusive  ^gg^^^^^°g 
right  of  making  sea  insurances  in  their  corporate  capacity  (k) ;  but  corporatk)n. 
this  monopoly  was  taken  away  in  the  year  1824  (I).    Soon  after-  London 
wards  a  great  number  of  insurance  companies  were  formed,  either  Assurance 
by  charter  from  the  Crown  or  by  special  statutes  or  under  the  Corporation, 
provisions  of  a  partnership  deed.    But,  apart  from  banking  com-  illegal 
panies,  no  company,  association,  or  partnership  consisting  of  more  companies, 
than  twenty  persons  formed  on  or  after  the  2nd  November, 
1862,  for  the  acquisition  of  gain  by  the  company,  association,  or 


on  policies  of  sea  insurance.  The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  91, 
■defines  the  expression  "policy  of  insurance." 

On  the  question  of  stamp  duties,  see,  further,  Be  Teignmouth  and  General 
Mutual  Shipping  Association,  Martin's  Claim  (1872),  L.  E.  14  Eq,  148 ;  Blyth 
•&  Go.'s  Case  (1872),  L.  E.  13  Eq.  529  ;  Genforsikrings  Ahtieselskahet  [Skandinavia 
Reinsurance  Co.  of  Copenhagen)  v.  Da  Costa,  [1911]  1  K-  B.  137.  In  Nixon  v. 
Albion  Marine  Insurance  Co.  (1867),  L.  E.  2  Exch.  338,  the  court  ordered  a 
special  case  to  be  struck  out  on  the  ground  that  the  action  was  brought  on  a 
contract  of  marine  insurance,  and  it  appeared  that  no  stamped  policy  had  ever 
been  executed.   As  to  stamp  duties,  generally,  see  title  Eevenue. 

(/)  See  title  Contract,  Vol.  VII.,  p.  341. 

[g)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  24  (1) ;  Reid  v.  Allan, 
Cross  V.  Same  (1849),  4  Exch.  326 ;  Doiudall  v.  Allan,  Same  v.  Clark  (1849),  19 
L.  J.  (q.  b.)  41 ;  and  see  title  Companies,  Vol.  V.,  pp.  37,  64. 

{h)  See  note  [p),  p.  340,  ji;os^. 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  24  (2)  ;  Tyser  v.  Shipowners 
Syndicate  {Reassured),  [1896]  1  Q.  B.  135;  leo  Steamship  Co.,  Ltd.  v.  Corderoy 
(1896),  1  Com.  Cas.  300,  379,  C.  A.  As  regards  the  history  of  the  association 
■of  Lloyd's,  see  Arnould  on  Marine  Insurance,  s.  77.  The  association  appoints 
agents  in  all  the  principal  ports  of  the  world,  whose  duty  it  is  to  forward  regularly 
to  Lloyd's  accounts  of  all  departures  from  and  arrivals  at  their  ports,  as  well 
as  of  losses  and  casualties  and  general  information  relating  to  shipping  and 
insurance,  but  these  agents  are  appointed  by  the  corporation  of  Lloyd's  and 
are  not  agents  of  the  underwriters  {Wilsons.  Salamandra  Assurance  Co.  of  St. 
Petersburg  (1903),  8  Com.  Cas.  129).  The  corporation  of  Lloyd's  requii-e  a 
deposit  of  securities  of  the  minimum  value  of  £5,000  to  cover  the  engage- 
ments of  each  underwriting  member:  see  Lloyd's  v.  Harper  (1880),  16  Ch.  D. 
^90,  C.  A. 

{k)  Stat.  (1719)  6  Geo.  1,  c.  18. 

[l]  Stat.  (1824)  5  Geo.  4,  c.  114. 
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partnership  or  its  members  is  legal  and  therefore  no  marine 
insurance  company  is  legal  unless  registered  under  the  Companies 
Acts,  1862 — 1908  (n),  or  formed  in  pursuance  of  some  other  Act  or 
letters  patent  (o). 

Sub-Sect.  2. — Lloyd's  Policy. 

678.  Almost  all  insurances  effected  in  the  United  Kingdom  are 
framed  on  the  model  of  a  policy  called  "  Lloyd's  policy,"  a  copy  of 
which  is  set  out  in  the  note  below  {ij). 


S.  G. 


Delivered  the  

day  of  ,  19-. 

Ko.  •. 

[Stamp.] 
10,000 
[aggregate  of  sums 

insured.] 


(m)  See  title  Companies,  Yol.  Y.,  pp.  44,  45.  As  to  companies  formed  before 
1862,  see  the  repealed  enactments,  stat.  (1844)  7  &  8  Yict.  c.  110,  and  Companies 
Act,  1862  (25  &  26  Yict.  c.  89),  ss.  209,  210 ;  Hamhro'  v.  Hull  and  London  Fire 
Insurance  Co.  (1858),  3  H.  &  N.  789  ;  Re  Phoenix  Life  Assurance  Co.,  Purges  and 
Btoch's  Case  (1862),  2  John.  &  H.  441. 

{n)  See  title  Companies,  Yol.  Y.,  pp.  25—33. 

(o)  See  Bhaiv  v.  Penson  (1883),  11  Q.  B.  D.  563,  C.  A.  ;  Re  Padstow  Total  Loss 
and  Collision  Assurance  Association  (1882),  20  Ch.  D.  137  ;  Re  Phoenix  Life 
Assurance  Co.,  Purges  and  Stock's  Case,  supra  ;  Hambrd'  v.  Hull  and  London  Fire 
Insurance  Co.,  supra;  and  see  Re  Laiu  Car  and  General  Insurance  Corporation, 
Ltd.,  [1911]  W.  N.  91 ;  affirmed,  [1911]  W.  N.  101,  C.  A.  (whether  special 
reinsurance  agreement  required  registration  as  mortgage).  See  also  titles 
Companies,  Yol.  Y.,  pp.  45,  766,  767  ;  Partnership.  As  to  mutual  insurance 
and  protecting  associations  or  clubs,  see  p.  504,  post. 

[p)  Be  it  known  that  (1) 
[  ]  as  well  in  [  ]  own  name  as 

for  and  in  the  name  and  names  of  all  and  every  other  person  or 
persons,  to  whom  the  same  doth,  may  or  shall  appertain,  in  part 
or  in  all ;  doth  make  assurance,  and  cause  (2)  [  ] 
and  them  and  every  of  them  to  be  insured,  (3)  lost  or  not  lost,  at 
and  from  (4)  [  ]  (5)  upon  any  kind  of  goods 

and  merchandises,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat  and  other  furniture,  of  and  in 
the  good  ship  or  vessel,  (6)  called  the  [  ] ; 

whereof  is  master,  under  God,  for  this  present  voyage  (6)  [ 

],  or  whosoever  else  shall  go  for  master  in  the  said 
ship,  or  by  whatsoever  other  name  or  names  the  said  ship  or  the 
master  thereof  is  or  shall  be  named  or  called. 

(7)  Beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard  the  said  ship  [ 

]  ;  upon  the  said  ship,  &c.  [  ],  and  so 

shall  continue  and  endure,  during  her  abode  there  upon  the  said 
ship,  &c. ;  and  further,  until  the  said  ship,  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandises  whatsoever, 
shall  be  arrived  at  [  ]  ;  upon  the  said  ship,  &c., 

until  she  hath  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandises,  until  the  same  be 
there  discharged  and  safely  landed. 

(8)  And  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage, 
to  proceed,  and  sail  to,  and  touch,  and  stay  at  any  ports,  or  places 
whatsoever,  [  ]  without  prejudice  to  this 
insurance. 

(9)  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so 
much  as  concerns  the  assured,  by  agreement  between  the  assured 
and  assurers  in  this  policy,  are  and  shall  be  valued  at  [ 

(10)  Touching  the  adventures  and  perils  which  we,  the 
assurers,  are  contented  to  bear  and  do  take  upon  us  in  this 
voyage,  they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  counter-mart, 
surprisals,  takings  at  sea,  arrests,  restraints  and  detainments  of 


(1)  &  (2 )  Blanks  for 
the  name  or  names- 
of  the  party  for 
whom  or  by  whom 
the  policy  is 
effected. 


(3)  Clause  "  lost 
or  not  lost."' 

(4)  Blank  for  the 
description  of 
the  voyage 
insured. 

(.o)  Clause  speci- 
fying the  subject 
ihsured. 
(6)  Blanks  for 
the  name  of  ship 
and  master. 


(7)  Description  of 
the  commence- 
ment, continu- 
ance, and  termina- 
tion of  the  risk. 


(8)  Liberty  to 
touch  and  stay. 


(9)  Valuation 
clause,  and  blank 
for  inserting  value- 


(10)  Clause 
enumerating  the 
perils  insured 
against. 
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679.  The  language  used  in  this  policy,  which  was  introduced  !^ect.  2. 

into  England  more  than  three  centuries  ago,  is  evidently  both  Insurance 

ungrammatical  and  obscure  (q),  and  would  not  be  intelligible  with-  Policies 

out  the  aid  of  usage  and  judicial  decisions;  but  its  meaning  has  and  their 

now  been  determined  by  certain  rules  of  construction,  as  well  as  Construe- 
by  usage  and  statutory  provisions  (r).     The  various  clauses  in 
Lloyd's  policy  will  be  treated  separately;  but  there  are  certain 
principles  of  construction  and  interpretation  which  apply  generally 
to  all  policies  of  marine  insurance. 


all  kings,  princes  and  people  of  what  nation,  condition  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  and  merchandises,  and 
ship,  &c. ,  or  any  part  thereof. 

(11)  And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful 
to  the  assured,  their  factors,  servants  and  assigns,  to  sue,  labour, 
and  travel  for,  in,  and  about  the  defence,  safeguards,  and  recovery 
of  the  said  goods  and  merchandises,  and  ship,  &c.,  or  any  part 
thereof,  without  prejudice  to  this  insurance;  to  the  charges 
whereof  we  the  assurers  will  contribute,  each  one  according  to  the 
rate  and  quantity  of  his  sum  herein  assured. 

(12)  And  it  is  especially  declared  and  agreed  that  no  acts  of 
the  insurer  or  insured,  in  recovering,  saving,  or  preserving  the 
j)roperty  insured,  shall  be  considered  as  a  waiver  or  acceptance 
of  abandonment. 

(13)  And  it  is  agreed  by  us,  the  insurers,  that  this  writing,  or 
policy  of  assurance,  shall  be  of  as  much  force  and  effect  as  the 
surest  writing  or  policy  of  assurance  heretofore  made  in  Lombard 
Street  or  in  the  Royal  Exchange,  or  elsewhere  in  London. 

(14)  And  so  we  the  assurers  are  contented  and  do  hereby 
promise,  and  bind  ourselves  each  one  for  his  own  part,  our 
heirs,  executors  and  goods,  to  the  assured,  their  executors, 
administrators  and  assigns,  for  the  true  performance  of  the 
premises. 

(15)  Confessing  ourselves  paid  the  consideration  due  unto  us 
for  this  assurance  by  the  assured  at  and  after  the  rate  of  (16) 

(17)  In  witness  whereof  we,  the  assurers,  have  subscribed  our 
names  and  sums  insured  in  London. 

(18)  N.B.  Corn,  fish,  salt,  fruit,  flour  and  seed  are  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded ;  sugar, 
tobacco,  hemp,  flax,  hides  and  skins  are  warranted  free  from, 
average  under  £0  per  cent.  ;  and  all  other  goods,  also  the  ship 
and  freight,  are  warranted  free  from  average  under  £3  per  cent., 
unless  general,  or  the  ship  be  stranded. 

£    [sum  in  figures)  A.B.  {sum  in  luords)     day  of  A.D. 

£    (       ditto        )  CD.  (      ditto       )     day  of  A.D. 

£    (       ditto        )  E.F.  (      ditto       )     day  of  A.D. 
{a7id  so  on,  until  the  aggregate  amount  of  the  dif event  sums  snh- 
scribedhy  each  underwriter  equals  the  amount  required  to  Re  insured). 

The  above  form  is  now  embodied  in  the  Marine  Lisurance  Act,  1906 
(6  Edw.  7,  c.  41),  Sched.  I.  ;  see  iUd.,  s.  30. 

[q)  Marsden  v.  Reid  (1803),  3  East,  572,  jjer  Lawkence,  J.,  at  p.  579; 
Le  Cheminant  v.  Pearson  (1812),  4  Taunt.  367,  per  Mansfield,  C.J.,  at  p.  380. 

(r)  See  title  Custom  and  Usages,  Vol.  X.,  pp.  297,  298.  _  The  various  blanks 
in  the  policy  are  generally  filled  in  by  written  words,  and  in  order  to  meet  the 
exigencies  of  commerce  special  clauses  are  constantly  inserted  or  incorporated 
by  way  of  reference ;  see,  for  instance,  the  York-Antwerp  Rules,  pp.  508,  etseq.^ 
jpost. 


(11)  Sue  and 
labour  clauses 


(12)  Waiver  clause. 


(13)  Clause  as  to 
the  binding  efifect 
of  the  policy. 


(14')  Promise  of 
the  underwi-iters 
to  indemnify. 


(lo)  Acknowledg- 
ment of  receipt  of 
premium. 
(.16)  Blank  for 
inserting  rate  of 
premium. 

(17)  Attestation 
clause. 

(18)  Common 
memorandum. 


(19)  Blank  space 
in  which  is  to  he 
inserted  the  =ub» 
scription  of  each 
underwriter,  the 
sura  he  insures, 
and  the  date  of 
his  subscription. 
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Full  effect  to 
be  given  to 
every  provi- 
sion written 
or  printed. 


Relative 
weight  of 
written,  as 
against 
printed, 
clause. 


Printed 
words. 


Sub-Sect.  3. — General  Rules  of  Construction  of  Marine  Policies. 

680.  A  contract  of  marine  insurance  is  to  be  construed,  like 
all  other  commercial  instruments,  so  as  to  give  effect  to  the 
intention  of  the  parties  as  expressed  in  the  written  contract  (s). 
The  most  general  rule  of  construction  is  that  the  policy  is  to  be 
construed  according  to  its  sense  and  meaning,  as  collected  in  the 
first  place  from  the  terms  used  in  it ;  and  these  terms  are  to  be 
understood  in  their  plain,  ordinary,  and  popular  sense,  unless  they 
have  by  the  known  usage  of  trade  acquired  a  peculiar  meaning 
distinct  from  the  popular  sense  of  the  same  words,  or  unless  the 
context  evidently  points  out  that  they  must  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of  the 
parties,  be  understood  in  some  other  special  and  peculiar  sense  {t) . 

681.  Of  rules  of  construction  which  have  reference  only  to  the 
words  actually  used,  and  not  to  the  admission  of  parol  evidence 
for  the  purpose  of  explaining  or  adding  to  the  contract,  one  of  the 
most  important  is  that  full  effect  must,  if  possible,  be  given  to 
every  provision,  written  or  printed,  contained  in  the  policy, 
although  it  may  be  one  which  the  assured  would  have  rejected, 
had  it  been  present  to  his  mind  at  the  time  of  his  entering  into 
the  contract  {u) ;  but  greater  weight  is,  in  case  of  inconsistency  (a), 
given  to  a  written  than  to  a  printed  clause,  inasmuch  as  the 
written  words  are  the  immediate  language  and  terms  selected  by 
the  parties  themselves  for  the  expression  of  their  meaning, 
whereas  the  printed  words  are  a  general  formula  adapted  equally 
to  their  case  and  that  of  all  other  contracting  parties  upon  similar 
occasions  and  subjects  Q)). 

Printed  words  will,  therefore,  be  considered  as  struck  out 
if  they  be  absolutely  inconsistent  with  the  written  words,  or  if  it 
be  clear  that  the  latter  were  to  be  in  substitution  for  the  former. 
For  instance,  the  printed  clause  5  (c)  describing  the  subject-matter 
insured  is  applicable  where  both  ship  and  goods  are  insured  ;  but 
the  subject-matter  really  insured  in  any  particular  case  is  always 
specified  in  writing  at  the  foot  or  in  the  margin  of  the  policy,  as, 
for  example,    on  goods,"  "  ship,"  "  freight,"  "  100  bags  of  rice  "  etc.. 


(s)  Carr  v.  Montefiore  (1864),  5  B.  &  S.  408,  Ex.  Ch.,  per  Erle,  J.,  at  p.  428. 
As  to  whether  a  contract  made  abroad  should  be  construed  by  English  or 
foreign  law,  see  title  Conflict  of  Laws,  Yol.  VI.,  pp.  238  et  seq.,  and  Royal 
Exclianqe  Assurance  Corporation  v.  Sioforsakrings  Ahtieholaget  Vega,  [1901]  2 
K.  B.  567,  574;  affirmed,  [1902]  2  K.  B.  384,  393,  C.  A. 

{t)  Robertson  v.  French  (1803),  4  East,  130,  per  Lord  Ellenboeough,  C,  J., 
at  p.  135  ;  applied.  Hart  v.  Standard  Marine  Insurance  Co.  (1889),  22  Q.  B.  D.  499, 
501,  C.  A.;  Birrell  v.  Dryer  (1884),  9  App.  Cas.  345.  See  titles  Contract, 
Yol.  YIL,  p.  510  ;  Custom  and  Usages,  Yol.  X.,  pp.  260,  297. 

[u)  Pearson  v.  Commercial  Union  Assurance  Co.  (1876),  1  App.  Cas.  498; 
Eaugliton  v.  Empire  Marine  Insurance  Co.  (1866),  L.  E.  1  Exch.  206. 

[a)  Gumm  v.  Tyrie  (1864),  4  B.  &  S.  680,  per  Ceompton,  J.,  at  p.  707  ; 
affirmed  (1865),  6  B.  &  S.  298,  Ex.  Ch. 

[h)  Rohertson  v.  French.,  supra,  at  p.  136;  Joyce  v.  Realm  Insurance  Co.  (1872), 
L.  R.  7  Q.  B.  580,  jper  Blackburn,  J.,  at  p.  583;  Dudgeon  v.  Pembroke  (1877), 
2  App.  Cas.  284,  per  Lord  Penzance,  at  p.  293.  This  rule  only  applies  whera 
there  is  inconsistency  between  the  printed  and  the  written  words. 

(c)  See  note  (p),  p.  340,  ante. 
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and  in  such  cases  these  written  words  are  considered  as  substituted     Sect.  2. 
for  the  printed  words,  although  the  latter  are  not  struck  out  of  the  Insurance 
policy  {d).  Policies 

For  a  similar  reason  no  effect  will  be  given  to  a  printed  clause  in 
a  policy  where  it  is  inconsistent  with  the  object  and  purpose  of  the  ^^^q^^^^' 

insurance  (e).    Thus,  no  effect  will  be  given  to  the  suing  and  labour-   ! 

ing  clause  contained  in  a  policy  of  reinsurance  (/),  or  in  a  policy 
indemnifying  the  shipowners  against  liability  to  owners  of  cargo 
for  negligence  {g). 

682.  Another  general  rule  of  construction  is  that  one  has,  in  wSurrounding 
interpreting  an  instrument,  to  look  at  all  the  surrounding  circum-  circum- 
stances known  to  the  parties  at  the  time  of  the  making  of  the 
contract  {h),   and   that  where  the   words  of  the  contract  are 
ambiguous  the  acts,  conduct,  and  course  of  dealing  of  the  parties 

before  and  at  the  time  they  entered  into  it  may  and  should  be 
considered  and  taken  into  account  with  a  view  of  discovering  the 
intention  of  the  parties  as  expressed  by  them  in  the  contract  {i). 

683.  Words  used  in  a  policy  may  be  technical  words  not  Technical 
employed  in  ordinary  language  ;  in  such  a  case  evidence  may  be 
given  of  their  technical  meaning  as  if  they  were  words  in  a  foreign 
language.  Again,  although  the  words  used  may  have  an  ordinary 
meaning,  still  evidence  may  be  adduced  to  show  that  they  have  a 
different  and  peculiar  meaning  in  insurance  business  or  in  the 
export  or  import  trade  to  which  the  particular  insurance  relates, 
and  effect  will  be  given  to  such  secondary  meaning,  unless  it  appears 
from  the  circumstances  of  the  case  or  the  terms  of  the  policy  that 
this  was  not  the  intention  of  the  parties  (/i;). 

Thus,  in  the  memorandum   by  which  underwriters  exempt 


words. 


{d)  Robertso7i  v.  French  (1803),  4  East,  130  ;  Haughton  v.  Ewhank  (1814),  4 
Camp.  88;  compare  i?o&^«so?^  v.  Tobin  (1816),  1  Stark.  336;  Western  Assurance 
Go.  of  Toronto  v.  Foole,  [1903]  1  K.  B.  376. 

(e)  Hy dames  Steamship  Co.  v.  Fidemnity  Mutual  Marine  Assurance  Co.,  [1895] 
1  Q,.  B.  500,  C.  A.  (clause  as  to  commencement  of  risk)  ;  distinguished, 
Beacon  Life  and  Fire  Assurance  Co.  v.  Gihb  (1862),  1  Moo.  P.  C.  C.  (n.  s.)  73 
("  premises  "  in  fire  policy  applied  to  ship). 

(/)  UzielU  V.  Boston  Marine  Insurance  Co.  (1884),  15  Q.  B.  D.  IJ,  C.  A.  ; 
Western  Assurance  Co.  of  Toronto  v.  Foole,  supra.  As  to  the  suing  and  labouring 
clause,  see  p.  456,  post. 

{g)  Cunard  Steamship  Co.  y.  Marten,  [1903]  2  K.  B.  511,  C.  A.;  affirming 
S.  C,  [1902]  2  K.  B.  624,  per  Walton,  J.,  at  p.  627;  applied.  Western 
Assurance  Co.  of  Toronto  v.  Foole,  supra. 

(h)  Carr  v.  Montefiore  (1864),  5  B.  &  S.  408,  Ex.  Ch.,  per  Eele,  C.J.,  at  p.  428  ; 
Lewis  V.  Great  Western  Rail.  Co.  (1877),  3  Q.  B.  D.  195,  208,  C.  A.  (forwarding 
note). 

(?■)  Houlder  Brothers  &  Co.,  Ltd.  v.  Fuhlic  Works  Commissioner,  Puhlic  Woi^ks 
Commissioner  v.  Houlder  Brothers  &  Co.,  Ltd.,  [1908]  A.  C.  276,  285,  P.  C. 
(demurrage  clause  in  contract  of  sale) ;  Bank  of  New  Zealand  v.  Simpson, 
[1900]  A.  C.  182,  188,  P.  0. ;  Montefiore  v.  Lloijd  (1863),  15  0.  B.  (n.  s.)  203  ; 
Leathley  v.  Spyer  (1870),  L.  E.  5  0.  P.  595,  which  were  actions  on  contracts 
guaranteeing  that  an  employee  would  duly  pay  over  moneys  received,  and 
decided  entirely  by  reference  to  the  surrounding  cu^cumstances ;  and  see  title 
Contract,  Vol.  YII.,  p.  524. 

{k)  Mason  v.  Skurray  (1780),  1  Park  on  Marine  Insurance,  8th  ed.,  253.  See 
also  titles  Contract,  Vol.  VII. ,  pp.  511  et  seq. ;  Custom  and  Usages,  Vol.  X., 
pp.  260  et  seq.,  297  ;  Evidence,  Vol.  XIII.,  pp.  430,  444. 
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themselves  from  liability  on  certain  perishable  articles,  evidence  is 
admissible  to  show  that  the  word  '*  corn  "  is  meant  to  comprehend 
every  sort  of  grain  (Z),  and  also  beans  and  peas  (m),  but  that  it 
does  not  include  rice  (n). 

Again,  it  may  be  shown  that  the  word  "  port  "  has  in  the  mer- 
cantile sense  a  more  or  less  extensive  meaning  than  its  legal  or 
political  limits,  and  in  such  case  effect  will  be  given  to  its  mercan- 
tile sense  (o). 

684.  Where  words  descriptive  of  seas  or  countries  have 
among  mercantile  men  a  sense  differing  from  their  common 
or  geographical  import,  evidence  of  their  mercantile  meaning  is 
admissible,  and  effect  will  be  given  to  such  meaning  (p).  Thus, 
where  an  insurance  is  made  from  London  to  any  port  in  the 
Baltic,"  although  among  geographers  the  Gulf  of  Finland  is  not 
included  in  the  Baltic,  yet  upon  evidence  showing  that  it  is  com- 
prehended in  the  Baltic  in  commercial  language  the  court  will  give 
this  extension  to  the  term  "  Baltic  "  in  the  policy  (g). 

Sub-Sect.  4. — Incorporation  of  Usage. 

685.  The  language  of  a  marine  policy  is  so  general  and  indeter- 
minate that  it  requires  in  a  far  greater  degree  than  most  other 
mercantile  contracts  to  be  supplemented  by  evidence  of  usage. 
Such  evidence  is  admissible  not  merely  for  the  purpose  of  explaining 
ambiguous  terms  in  the  contract  (r),  but  also  for  the  purpose  of 
adding  incidents  to  it,  subject,  however,  always  to  the  following  two 
conditions  :  (1)  The  usage  must  not  be  inconsistent  with  the  express 
terms  of  the  contract,  and  (2)  it  must  be  general  and  notorious 
in  insurance  business,  or  in  the  particular  trade  to  which  the  con- 
tract relates  (a). 

Thus  on  looking  at  Lloyd's  policy  it  will  be  found  that  the  voyage 

(l)  Moody  V.  Surridge  (1798),  1  Park  on  Marine  Insurance,  Sthed.,  245  (malt). 

(m)  Mason  v.  Skurray  (1780),  1  Park  on  Marine  Insurance,  Sth  ed.,  253. 

(n)  Scott  V.  Bourdillion  (1806),  2  Bos.  &  P.  (n.  r.)  213;  compare  Journu  v. 
Bourdieu  (1787),  1  Park  on  Marine  Insurance,  8th  ed.,  245  (salt  does  not  include 
saltpetre) ;  Hart  v.  Standard  Marine  Insurance  Go.  (1889),  22  Q.  B.  D.  499,  0.  A. 
(warranty  against  iron  includes  steel) ;  Hoskins  v.  Pickersgill  (1783),  1  Park  on 
Marine  Insurance,  8tli  ed.,  126  (tackle  and  furniture) ;  Parr  v.  Anderson  (1805), 
6  East,  202  (letters  of  marque). 

{o)  Constable  v.  Noble  (1810),  2  Taunt.  403 ;  Payiie  v.  Ilutcliinson  (1808),  2  Taunt. 
405,  n.  ;  Cockey  v.  Atkinson  (1819),  2  B.  &  Aid.  460;  Broun  v.  Tayleur  (1835), 
4  Ad.  &  El.  241  ;  Sailing-ship  "  Garston''  Go.  v.  Hickie  (1885),  15  Q.  B.  D.  580, 
C.  A.,  ])er  BiiETT,  M.P.  ;  Hunter  v.  Northern  Marine  Insurance  Go.  (1888),  13 
App.  Cas.  717,  i)er  Lord  Watson,  at  p.  733. 

(j>)  Uhde  V.  TFa/^ers  (1811),  3  Camp.  16;  Moxon  v.  Atkins  (1812),  3  Camp. 
200;  Boyal  Exchange  Assurance  Corporation  v.  2'od  (1892),  8  T.  L.  P.  669; 
and  see  title  Custom  and  Usages,  Yol.  X.,  pp.  264,  265.  In  the  following 
cases  the  attempt  to  prove  a  special  mercantile  meaning  was  unsuccessful : — 
Robertson  v.  Glarke  (1824),  1  Bing.  445;  Northey  v.  Trevillion  (1902),  7 
Com.  Cas.  201 ;  BirreU  v.  Dryer  (1884),  9  App.  Cas.  345  ;  and  see  Houghton 
V.  Gilbart  (1836),  7  C.  &  P.  7oi  (dictionary  insufficient  evidence). 

{q\  TJhde  v.  Walters,  supra. 

(r)  As  an  example  of  reference  to  usage  for  explaining  the  terms  of  a  policy, 
see  Ota<jo  Farmers'  Go-operative  Association  of  New  Zealand  v.  Thompson,  [1910] 
2  K.  B."  145. 

(a)  The  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  87,  contains  the 
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insured  is  mainly  defined  by  naming  the  port  of  departure  and  the 
port  of  destination,  so  that  the  course  to  be  pursued  by  the  vessel 
on  the  voyage  between  those  two  ports  must  necessarily  be  determined 
by  usage.  In  short,  what  is  usually  done  on  the  insured  voyage 
with  reference  to  ship  or  cargo  is  understood  to  be  implied  in  every 
policy  and  to  make  a  part  of  it  as  if  it  were  expressed  therein  (b). 

In  accordance  with  this  principle,  intermediate  voyages  and 
goods  landed  and  stored  are  held  to  be  covered  by  the  policy,  if 
there  be  a  general  and  well-known  usage  for  ships  engaged  on  the 
insured  voyage  to  make  such  intermediate  voyages,  or  for  goods  to  be 
landed  and  stored  in  the  course  of  it  (c). 

686.  No  usage  will  be  allowed  to  affect  a  contract  of  insurance  Usage  must 
unless  it  be  consistent  with  the  express  terms  of  the  contract ;  in 
other  words,  evidence  of  usage  is  never  admissible  to  contradict  express^terms 
what  is  plain  (d).    Thus  where  the  risk  on  goods  is  expressed  by  of  the 
the  policy  to  be  "till  discharged  and  safely  landed,"  evidence  of  contract, 
usage  will  not  be  admitted  to  show  that  this  clause  means  in  the 
particular  trade  insured  "  until  the  ship  was  moored  24  hours  in 
safety,"  because  this  is  inconsistent  with  the  plain  language  of  the 
policy  (e). 


following  provisions : — '  *  (1)  Where  any  right,  duty,  or  liability  would  arise  under 
a  contract  of  marine  insurance  by  implication  of  law,  it  may  be  negatived  or 
varied  by  express  agreement,  or  by  usage,  if  the  usage  be  such  as  to  bind  both 
parties  to  the  contract  ;  (2)  The  provisions  of  this  section  extend  to  any  right, 
duty,  or  liability  declared  by  this  Act  which  may  be  lawfully  modified  by 
agreement."  See  also  titles  Custom  and  Usages,  Vol.  X.,  pp.  263  et  seq.  ; 
EviDEJiTCE,  YoL  XIII.,  p.  445. 

(&)  Pelly  V.  Royal- Exchange  Assurance  Co.  (1757),  1  Burr.  341,  jjer  Lord 
Mansfield,  at  pp.  347,  350. 

(c)  Pelly  V.  Royal- Exchange  Assurance  Co.,  supra;  Tierney  v.  Etherington, 
(1743),  cited  in  Pelly  v.  Royal- Exchange  Assurance  Co.,  supra,  at  p.  348  (as  to 
storing  goods).  Where  there  was  a  general  usage  of  the  Newfoundland  trade 
that  the  ships  engaged  in  it  after  their  arrival  at  Newfoundland  were  either 
employed  for  some  time  in  fishing,  or  made  intermediate  voyages  from  one 
American  port  to  another  before  beginning  to  load  a  cargo  on  the  homeward 
voyage,  it  was  held  that  under  policies  at  and  from  Newfoundland  such  inter- 
mediate voyages,  although  not  expressly  allowed  by  the  policy,  did  not  affect 
its  validity,  and  did  not  discharge  the  underwriters  from  a  loss  happening  on 
the  homeward  voyage  {Nohle  v.  Kennoway  (1780),  2  Doug.  (k.  b.)  510  ;  Vallance 
V.  Dewar  (1808),  1  Camp.  503  ;  Ougier  v.  Jennings  (1800),  1  Camp.  505,  n.,  jjer 
Lord  Eldon,  C.  J.).  As  to  the  effect  of  usages  existing  in  the  China  and  East 
Indian  trades,  see  Pelly  v.  Royal-Exchange  Assurance  Co.,  supra;  Brough  v. 
Whitmore  (1791),  4  Term  Eep.  206;  Salvador  v.  Hopkins,  Heaton  v.  Rucher 
(1765),  3  Burr.  ItOT  ;  Gregory  v.  Christie  (1784),  3  Doug.  (k.  B.)419  ;  Farquliar- 
son  V.  Hunter  (1785),  1  Park  on  Marine  Insurance,  8th  ed.,  105.  Many 
illustrations  of  the  same  principle  will  be  found  in  the  section  on  deviation, 
duration  and  commencement  of  the  risk  (see  pp.  384,  395,  post),  where  it  is 
shown  that  deviation  may  be  justified  by  usage,  and  that  the  commencement 
and  duration  of  the  risk  may  be  affected  by  the  usages  of  maritime  trade  and 
business.  See  also  Kingston  v.  Knihhs  (1808),  1  Cam.p.  508,  n.  ;  Moxon  v.  Atkins 
(1812),  3  Camp.  200  ;  Broiunv.  Carstairs  {l^ll),  3  Camp.  161.  See  also  title 
Custom  and  Usages,  Vol.  X.,  p.  297. 

{<!)  Blackett  v.  Royal  Exchange  Assurance  Co.  (1832),  2  Cr.  &  J.  244,  per  Lord 
Lyndhukst,  C.B.,  at  p.  249  ;  Provincial  Insurance  Company  of  Canada  v.  Leduc 
(1874),  L.  E.  6  P.  C.  224,  235;  Hall  v.  Janson  (1855),  4  E.  &  B.  500  ;  Crofts 
V.  Marshall  (1836),  7  C.  &  P.  597,  607. 

(e)  Parkinson  v.  Collier  (1797),  2  Park  on  Marine  Insui-ance,  8th  ed.,  653. 
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687.  The  usage,  in  order  to  be  binding,  must  be  general  and 
notorious.  It  need  not  be  a  usage  of  the  whole  mercantile  world 
of  which  the  court  would  take  judicial  notice  (/);  but  the  usage 
merely  of  a  particular  place  or  a  particular  class  of  persons  is  not 
binding  on  other  persons  unless  they  are  shown  to  be  cognisant  of 
it  and  have  contracted  with  reference  to  it  {g).  The  usage,  however, 
need  not  be  followed  invariably  at  all  times  and  by  all  persons  in 
the  trade  :  if  it  is  notorious  and  prevails  generally  in  the  trade, 
the  assured  and  underwriter  are  presumed  to  have  notice  of  it  and 
are  bound  by  it  (h). 

It  is  also  immaterial  that  the  trade  itself  is  of  recent  origin  ;  it 
is  sufficient  if  the  usage  has  existed  in  such  circumstances  that 
it  may  be  fairly  presumed  to  be  known  to  persons  engaged  in  the 
trade,  and  that  contracts  of  insurance  relating  to  it  are  made  with 
reference  to  such  usage  (i).  But  the  usage,  in  order  to  be  binding, 
at  any  rate  on  persons  not  cognisant  of  it,  must  be  one  which  is 
not  unreasonable  (k). 

Usages  or  rules  of  practice  are  often  incorporated  in  policies  by 
reference,  as,  for  instance,  the  rules  known  as  the  York-Antwerp 
Eules  (Z).  An  association  of  English  Average  Adjusters  holds 
meetings  from  time  to  time  at  which  rules  of  practice  are  also 
established,  but  as  these  rules  are  always  intended  to  be  altered  or 
modified  with  reference  to  leading  decisions  they  are  not,  if  incon- 
sistent with  legal  principles,  binding  on  parties  to  the  contract  of 
insurance,  unless  they  are  expressly  incorporated  in  the  policy  (m). 


The  question  has  arisen,  and  still  seems  open  to  doubt,  whether  an  established 
usage  can  be  excluded  by  parol  agreement.  See  FaiuJces  v.  Lamb  (1862),  31 
L.  J.  (q.  b.)  98  (contract  of  sale) ;  Arnould  on  Marine  Insurance,  2nd  ed., 
p.  577;  1  Phillips,  Law  of  Insurance,  s.  594;  1  Duer  on  Marine  Insurance, 
p.  276  ;  2  Duer  on  Marine  Insurance,  p.  668  ;  and  the  conflicting  judgments  of 
Blackburn,  J.,  and  Cockburn,  C.J.,  in  Surges  v.  Wickham  (1863),  3  B.  &  S. 
669,  at  pp.  685,  697.  It  is,  however,  not  of  much  practical  importance,  since 
there  is  no  reason  why  the  policy  should  not  be  reformed  if  it  be  drawn  up  so 
as  not  to  express  the  common  intention  of  both  parties.  See  Xenos  v.  Wickham 
(1863),  14  C.  B.  (n.  s.)  435,  Ex.  Ch.,  j^er  Blackburn,  J.,  at  p.  459. 
(/)  Vallance  v.  Bewar  (1808),  1  Camp.  503. 

[g]  Bartlett  y.  Fentland  (1830),  10  B.  &  0.  760,  per  Lord  Tenterden,  C.J., 
at  p.  770  ;  Galay  v.  Llmjd  (1825),  3  B.  &  C.  793  ;  ScoUy.  Irving  (1830),  1  B.  &  Ad. 
605  ;  Stveeting  v.  Pearce  (1861),  9  C.  B.  (n.  s.)  534;  Matvieff  v.  Crosfield  (1903), 
8  Com.  Cas.  120;  Stewart  v.  Aherdein  (1838),  4  M.  &  W.  211  (where  the 
plaintiff's  acquaintance  with  the  usage  was  proved). 

{h)  Vallance  v.  JDetuar,  supra. 

U)  Evidence  of  usage  in  one  trade  is  admissible  to  prove  that  the  same  usage 
is  binding  on  those  engaged  in  another  trade  of  the  same  kind  carried  on  in  the 
Bame  way  {Nobie  v.  Kennoivay  (1780),  2  Doug.  (k.  b.)  510;  and  see  title 
Evidence,  Vol.  XIII.,  p.  445). 

{h)  Oiigier  v.  Jennings  (1800),  1  Camp.  505,  n.  ;  Robinson  v.  Mollett  (1875), 
L.  E.  7  II.  L.  802,  per  i3RETT,  J.,  at  pp.  817,  818  ;  and  see  title  Custom  and 
Usages,  Vol.  X.,  pp.  269,  297. 

{I)  For  these  Eules,  see  pp.  508  et  seq.,  piost. 

(m)  See  Atwood  v.  Sel/ar  <^  Co.  (1879)-,  4  Q.  B.  D.  342,  363  ;  affirmed,  Atiuood 
V.  Sellar  (1880),  5  Q.  B.  D.  286,  289,  C.  A.  See  the  rules  of  practice  adopted  by 
the  Association  of  Average  Adjusters,  May,  1908,  set  out  in  the  Appendix  D  to 
Arnould  on  Marine  Insurance  and  hereinafter,  for  brevity's  sake,  called  The 
Average  Adjusters'  Eules."  In  insurance  on  ships  the  practice  is  to  incorpo- 
rate in  voyage  and  time  policies  respectively  a  number  of  clauses  called  the 
'•institute  voyage  clauses  "  and  the  "institute  time  clauses,"  which  have  been 
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Sub-Sect.  5. — Other  Rules  of  Construction,  Sect.  2. 

688.  The    following    rules,   of  a  more  special   and   limited  ^po^ijfies^ 
character,  are  often  applied  to  policies  of  insurance.    When  a    and  their 
particular  enumeration  of  causes  is  followed  by  such  words  as  Construc- 
"  or  other,"  the  latter  expression  must  in  some  cases  be  limited  to  tion. 
matters  ejusdem  geiieris  (n).    Again,  there  is  an  important  rule  of 
construction  that  in  marine  insurance  contracts  losses  must  be 
attributed  to  their  proximate  causes.    These  two  rules  receive 
full  illustration  elsewhere  (o). 

Moreover,  where  there  is  a  latent  ambiguity  as  to  the  subject- 
matter  of  the  policy  external  evidence  is  admissible  for  the  purpose 
of  identifying  it(p).  Finally,  where  an  ambiguity  cannot  be  removed 
by  any  other  rule  of  construction  the  maxim  "verba  cliartarum 
fortius  accipiuntur  contra  proferentem "  is  applied  (q) ;  it  being, 
however,  left  for  determination  in  each  case,  as  regards  any  special 
provision  in  the  policy,  whether  the  insured  or  the  insurer  are  to 
be  considered  the  proferentes  within  the  meaning  of  the  rule  (r). 

Sect.  3. — The  Course  of  Business  of  Insurance, 

Sub-Sect.  1. — Instance  Brokers  :  Course  of  Business  hetween  Broker  and 

Underwriter. 

689.  A  marine  policy  is  generally  effected  by  an  insurance  broker,  Insurance 
who  acts  as  middleman  between  the  assured  and  the  insurers,  and  brokers, 
whose  business  consists  mainly  in  receiving  instructions  from  the 
assured  as  to  the  nature  of  the  risk  and  the  rate  of  premium  at 

which  the  insurance  is  to  be  effected  (s),  communicating  these  facts 
to  the  underwriters  and  effecting  the  policy  on  the  best  possible 

altered  from  time  to  time.    They  are  set  out  in  Arnould  on  Marine  Insurance, 
Appendix  B. 

{n)  For  a  full  explanation  of  this  rule,  see  Lord  Watson's  judgment  in  Sun 
Fire  Office  v.  Hart  (1889),  14  App.  Cas.  98,  103,  P.  0. ;  and  see  Bolivia  Eepuhlic 
V.  Indemnity  Mutual  Marine  Assurance  Co.,  Ltd.,  [1909]  1  Iv.  B.  785,  C.  A.  See, 
further,  p.  446,  post. 

(o)  See,  further,  pp.  437  et  seq.,  j^ost. 

{]})  Macdonald  v.  Longhottom  (1859),  1  E.  &  E.  977  ;  Irving  v.  Richardson 
(1831),  2  B.  &  Ad.  193  ;  Bank  of  New  Zealand  v.  Simpson,  [1900]  A.  C.  182,  P.  C.  ; 
compare  Birrell  v.  Dryer  (1884),  9  App.  Cas.  345  (where  the  court  found  no 
ambiguity).  See  also  titles  Contract,  Vol.  VII.,  pp.  523,  527  ;  Deeds  and 
Other  Instruments,  Yol.  X.,  p.  453 ;  Evidence,  Yol.  XIII.,  p.  568. 

[q)  Fowkes  v.  Manchester  and  London  Life  Assurance  and  Loan  Association 
(1863),  3  B.  &  S.  917,  929 ;  Thomson  v.  Weems  (1884),  9  App.  Cas.  671,  687^  Re 
Etherinqton  and  Lancashire  and  Yorkshire  Accident  Insurance  Co.,  [1909]  1  K.  B. 
591,  596,  0.  A. 

{r)  It  has  been  said  that  in  dealing  with  the  construction  of  policies,  whether 
life,  fire,  or  marine,  an  ambiguous  clause  must  be  construed  against  rather  than 
in  favour  of  the  insurer  [Re  Ftherington  and  Lancashire  and  Yorkshire  Accident 
Insurance  Co.,  supra,  per  Yaughan  Williams,  L.J.,  at  p.  596);  but  it  is  sub- 
mitted that  this  proposition  is  inconsistent  with  the  judgments  in  the  House 
of  Lords  in  Birrell  v.  Dryer,  sup)ra,  and  with  the  other  authorities  cited  m 
note  [q),  supra,  at  any  rate  as  regards  marine  policies,  which  (unlike  fire  and  life 
policies)  are  framed  in  accordance  with  the  slip  prepared  by  the  assured' s  broker. 
See  p.  348,  post. 

(s)  Where  an  insurance  is  effected  "at  a  premium  to  be  arranged"  in  the 
absence  of  arrangement,  a  reasonable  premium  is  payable  (Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  31  (1) ). 
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terms  for  the  assured,  paying  the  premium  to  the  underwriters,  and 
receiving  from  them  whatever  may  be  due  from  them  under  the 
policy  in  case  of  loss.  In  these  matters  the  broker  is  the  agent  of 
the  assured  and  not  of  the  underwriters  (t). 

690.  The  actual  course  of  the  business  of  marine  insurance  as 
carried  on  in  London  and  elsewhere  in  this  country,  briefly  stated, 
is  as  follows  :  A  broker  on  receiving  orders  from  his  principal 
to  effect  an  insurance  prepares  what  is  commonly  known  as  a 

slip,"  containing  rough  notes,  sufficient,  however,  to  indicate 
the  terms  of  the  proposed  insurance.  The  broker  then  takes  the 
slip  round  to  the  various  underwriters,  who  may  be  private 
Lloyd's  underwriters  or  underwriters  on  behalf  of  corporations. 
Those  underwriters  who  are  willing  to  accept  the  risk  signify 
their  willingness  by  initialling  the  slip  for  the  amounts  for  which 
they  are  willing  to  become  insurers.  So  far  as  the  initials 
on  the  slip  are  those  of  Lloyd's  underwriters  a  policy  is  pre- 
pared by  the  broker  and  taken  round  by  him  to  the  different  under- 
writers for  their  signature.  Insurance  companies,  however, 
prepare  their  own  policies ;  and  in  order  to  enable  them  to  do  so 
the  broker  sends  to  each  company  a  memorandum  of  the  engage- 
ment which  the  particular  company  has  already  entered  into  by 
initialling  the  slip  {u). 

691.  The  insurance  slip  is  in  practice,  and  according  to  the 
understanding  of  those  engaged  in  marine  insurance,  the  complete 
and  final  contract  fixing  the  terms  of  the  insurance  and  the  premium, 
and  neither  party  can  without  the  assent  of  the  other  deviate  from 
the  terms  agreed  on  without  a  breach  of  faith  (v).  In  accordance 
with  this  practice  it  is  provided  that  the  contract  of  marine  insur- 
ance is  deemed  to  be  concluded  when  the  proposal  of  the  assured  is 
accepted  by  the  insurer,  whether  the  policy  be  then  issued  or  not ; 
and  for  the  purpose  of  showing  when  the  proposal  was  accepted, 
reference  may  be  made  to  the  slip  or  covering  note  or  other  customary 
memorandum  of  the  contract,  although  it  be  unstamped  [w). 


(t)  Empress  Assurance  Corporation  v.  Boivring  &  Co.  (1905),  11  Com.  Cas.  107. 

[u)  For  a  more  detailed  statement  of  this  course  of  business,  see  Arnould 
on  Marine  Insurance,  s.  102.  As  to  the  mode  in  which  accounts  are  usually 
kept  between  the  broker  and  underwriter,  and  between  broker  and  assured, 
see  Arnould  on  Marine  Insm-ance,  ss.  104,  105.  Sometimes  insurance  brokers 
guarantee  the  solvency  of  the  underwriters.  In  such  cases  they  are  said  to  act 
del  credere,  or  to  be  delci^edere  agents  (for  which,  see  title  Agency,  Vol.  I.,  p.  153), 
and  receive  therefor  a  commission  del  credere.  This  commission  is  earned  by 
entering  into  the  contract  of  guarantee,  and  does  not  at  all  depend  uj)on  the 
subsequent  events  [Carutliers  v.  Graham  (1811),  14  East,  578;  Couturier  y. 
Hastie  (1852),  8  Exch.  40 ;  Harhury  India  lluUer  Co.  v.  Martin,  [1902]  1  K.  B. 
778,  C.  A.). 

(/•)  lonides  v.  Pacific  Insurance  Co.  (1871),  L.  E.  6  Q.  B.  674,  684;  affirmed 
(1872),  L.  E.  7  Q.  B.  517,  Ex.  Ch.  (where  it  was  held  that,  a  stamped  policy 
being  in  existence,  the  slip  might  be  looked  at  for  the  purpose,  inter  alia,  of 
ascertaining  the  intention  of  the  parties  in  preparing  the  policy). 

(//;)  Marine  Insurance  Act,  1906  (8  Edw.  7,  c.  41),  s.  21.  This  was  also  the 
previous  law  {Cory  v.  Patton  (1872),  L.  E.  7  Q.  B.  304;  Cory  v.  Patton  (1874), 
L.  E.  9  Q.  B.  577  (any  fresh  fact  coming  to  the  knowledge  of  the  assured  after 
the  initialling  of  the  slip,  but  before  the  execution  of  the  policy  itself,  need  not 
be  communicated  to  the  insurers) ;   applied,  Lisliman  v.  Northern  Maritime 


Part  I. — Marine  Insurance. 


Apart  from  the  provisions  of  the  Stamp  Act,  1891  {x)  (for  instance,  ^^ect.  b. 

when  the  contract  of  insurance  is  made  in  a  country  where  no  The  Course 

stamp  laws  are  in  force),  an  action  may  be  maintained  upon  an  of  Business 

agreement  to  issue  a  policy,  and  specific  performance  of  it  may  be  of 

ordered  (?/).  Insurance. 
Sub-Sect.  2. — Fayment  of  Premiums. 

692.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his  agent  Payment  of 
to  pay  the  premium  and  the  duty  of  the  insurer  to  issue  the  polic}^  premiums, 
to  the  assured  or  his  agent  are  concurrent  conditions,  and  the  insurer  ^Q^^^ij^g^^. 
is  not  bound  to  issue  the  policy  until  payment  or  tender  of  the  the  let! 
premium  {a). 

Unless  otherwise  agreed,  where  a  marine  policy  is  effected  on 
behalf  of  the  assured  by  a  broker,  the  broker  is  directly  responsible 
to  the  insurer  for  the  premium,  and  the  insurer  is  directly  respon- 
sible to  the  assured  for  the  amount  which  may  be  payable  in  respect 
of  losses  or  in  respect  of  returnable  premium  {h). 

Where  a  marine  policy  effected  on  behalf  of  the  assured  by  a 
broker  acknowledges  the  receipt  of  the  premium,  such  acknow- 
ledgment is,  in  the  absence  of  fraud,  conclusive  as  between  the 
insurer  and  the  assured,  but  not  as  between  the  insurer  and 
broker  (c). 

It  follows  from  the  above  provisions  that  as  a  general  rule  the 
assured  is  liable  to  the  broker  for  premiums  as  money  paid,  whether 
or  not  they  have  been  paid  over  by  the  broker  to  the  underwriter. 

Insurance  Co.  (1875),  L.  E.  10  C.  P.  179,  Ex.  Ch.).  By  the  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  89  :  "  Where  there  is  a  duly  stamped  policy,  reference 
may  be  made  as  heretofore  to  the  slip  or  covering  note  in  any  legal  pro- 
ceeding." See  lonides  v.  Pacific  Insurance  Co.  (1871),  L.  E.  6  Q.  B.  674,  678. 
As  to  the  qualification  of  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
ss.  21,  89,  by  s.  91  (1)  (a),  ibid.,  see  Glasgow  Assurance  Corporation  v.  Symondson 
&  Co.  (1911),  104  L.  T.  254,  ^er  Scrtjttox,  J.,  at  p.  258. 
{x)  54  &  55  Yict.  c.  39. 

{y)  Bhugwandass  y.  Netherlands  India  Sea  and  Fire  Insurance  Co.  of  Batavia 
(1888),  14  App.  Gas.  83,  P.  C.  ;  Royal  Exchange  Assurance  Corporation  v.  Tod 
(1892),  8  T.  L.  E.  669. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  52.  It  is  not  easy  to 
ascertain  the  effect  this  provision  was  intended  to  have.  It  seems  that  it  cannot 
have  any  application  to  a  policy  effected  at  Lloyd's  with  individual  under- 
writers, as,  even  if  they  can  be  considered  as  issuing  a  policy,  it  is  in  fact 
underwritten  without  any  such  tender  or  payment,  nor  can  it  apply  to  any 
insurance  (whether  by  companies  or  at  Lloyd's)  in  those  cases  in  which  the 
premium  is  paid  or  deemed  to  have  been  paid  on  or  before  effecting  the  policy. 

{h)  Ihid.,  s.  53  (1). 

(c)  Ihid.,  s.  54.  Ss.  53  (1),  54  {ihid.),  embodied  the  law  laid  down  in  previously 
decided  cases;  see  Power  y .  Butcher  (1829),  10  B.  &  C.  329,  340,  347  ;  Dalzell  r. 
Mair  (1808),  1  Camp.  533  ;  De  Gaminde  v.  Pigou  (1812),  4  Taunt.  246 ;  Aiiry  v. 
Bland  (1774),  2  Park  on  Marine  Insurance,  8th  ed.,  811  ;  Xenos  v.  WicJiham 
(1863),  14  C.  B.  (n.  s.),  435,  per  Blackburn,  J.,  at  p.  456,  Ex.  Ch. ;  (1867),  L.  E. 
2  H.  L.  296,_per  Lord  Chelmsford,  L.C.,  at  p.  319  ;  see  also  Za??io;2^,  Xish€tt&  Co. 
V.  Hamilton,  [1907]  S.  C.  628  ;  Universo  Insurance  Co.  of  Milan  v.  Merchants 
Marine  Insurance  Co.,  [1897]  2  Q.  B.  93,  C.  A.  In  the  last  case  the  policy,  which 
was  effected  by  a  company,  did  not  contain  an  acknowledgment  of  the  receipt 
of  the  premium,  and  contained  a  promise  by  the  assured  to  pay  it.  It  is 
doubtful,  however,  whether  the  decision  is  not  impliedly  overruled  by  the 
Marine  Insui'ance  Act,  1906  (6  Edw.  7,  c.  41),  s.  53  (1).  See  also  Poherts  v. 
Security  Co.,  [1897]  1  Q.  B.  Ill,  C.  A.,  and  the  commentson  this  casein  Equitahle 
Fire  and  Accident  Office,  Ltd.  v.  The  Ching  Wo  Hong,  [1907]  A.  C.  96,  P.  C. 
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Sub-Sect.  3.  — Set-off  of  Premiums  and  Losses  hetween  Broiler  and  Underiuri'ter. 

693.  A.  claim  under  a  policy,  whether  the  loss  be  total  or  partial, 
is  a  claim  for  unliquidated  damage  (d),  so  that  losses  and  premiums 
could  not  be  set  off  against  each  other  under  the  statutes  of 
set-off  (e) ;  nor  are  they  now  the  subject  of  set-off,  but  by  virtue  of 
the  Judicature  Acts  the  broker,  in  an  action  brought  by  the 
insurers  against  him  for  premiums,  can  counterclaim,  at  any  rate, 
to  the  extent  to  which  he  could  recover  on  the  policies  for  his  own 
use  and  benefit  (/)  . 

Where  the  broker  or  the  underwriter  becomes  bankrupt,  there 
can  be  no  counterclaim  in  an  action  brought  by  either  of  them 
against  the  other,  inasmuch  as  no  action  can  be  maintained  against 
the  trustee  of  a  bankrupt's  estate  for  a  debt  due  from  the  bankrupt  (^). 
But  althoupjh  no  counterclaim  in  the  ordinary  sense  of  the  word 
can  be  maintained,  there  may  be  a  right  of  set-off  under  the  mutual 
credit  clause  of  the  Bankruptcy  Act,  1883  (h),  and  the  following 
are  the  rules  of  law  in  respect  of  setting  off  losses  under  that 
clause. 

"Where  bankruptcy  of  the  underwriter  has  intervened,  and  the 
action  is  brought  by  the  trustee  of  the  bankrupt's  estate,  the 
broker  who  has  effected  the  policy  in  his  own  name  and  on  his  own 
account,  or  in  his  own  name,  but  on  account  of  his  principals 
(provided  in  this  last  case  he  has  also  a  lien  on  the  policy  to  the 
extent  of  his  set-off)  (i),  may  set  off  losses  allowed  to  him  in 
account  by  the  underwriter  before  his  bankruptcy,  though 
unadjusted ;  such  losses  being  mutual  credits  within  the  meaning 
of  those  words  in  the  Bankruptcy  Act,  1883  (j). 

But  where  the  broker  effects  the  policy  both  in  the  name  and  on 
account  of  his  principal ;  or  where,  when  effected  in  his  own  name, 
but  on  the  principal's  account,  he  has  no  lien  on  it,  or  where  he 
effects  it  in  his  own  name,  but  expressly  on  the  face  of  the  policy  as 
agent,  he  has  no  such  right  of  set-off.  He  has  no  such  right 
even  though  he  acts  under  a  del  credere  commission,  for  such  a 

{d)  CasteJliY.  Boddington  (1852),  1  E.  &  66;  LucUeY.  Biishby  (1853),  13 
C.  B.  864;  Thomson  v.  Bedman  (1843),  11  M.  &  W.  487  ;  Bellas  v.  Neptune 
Marhie  Insurance  Co.  (1879),  5  C.  P.  D.  34,  C.  A.;  and  see  Sioan  and  Cleland's 
iiraving  Dock  and  Slipway  Co.  v.  Maritime  Insurance  Co.  and  Croshaw,  [1907]  1 
K.  B.  117,  123  ;  Baher  v.  Adam  (1910),  15  Com.  Cas.  227.  As  to  the  application 
of  E.  S.  C,  Ord.  14,  to  a  policj^  against  default  in  payment  of  a  sum  of  money, 
«ee  Bane  v.  Mortgage  Insurance  Corporation,  [1894]  1  Q.  B.  54,  C.  A. 

(e)  Stat.  (1728)  2  Geo.  2,  c.  22,  and  stat.  (1734)  8  Geo.  2,  c.  24;  repealed  by 
Statute  Law  Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49),  s.  4. 
See  now  E.  S.  C,  Ord.  19,  r.  3;  and  titles  Equity,  Vol.  XIII.,  pp.  103,  163; 
Set-off  and  Counterclaim. 

(/)  Young  v.  Kitchin  (1878),  3  Ex.  D.  127;  Neiofoundland  Government  v. 
Newfoundland  Bail.  Co.  (1888),  13  App.  Cas.  199,  P.  C. 

(g)  See  title  Bankruptcy  AND  Insolvency,  Vol.  II.,  p.  60. 

(h)  46  &  47  Vict.  c.  52,  s.  38 ;  see  title  Bankruptcy  and  Insolvency, 
Vol.  II.,  p.  211. 

(i)  Bavies  v.  Wilkinson  (1828),  4  Bing.  473.  As  to  lien  on  the  policy,  see 
p.  351,  jjost. 

(./)  46  &  47  Vict.  c.  52,  s.  38.  See  Qrove  v.  Buhois  (1786),  Term  Eep.  112  (as 
explained  by  Lord  Ellenborougti,  C.J.,  in  Barker  v.  Smith  (1812),  16  East,  382, 
at  p.  386)  ;  Roster  v.  Eason  (1813),  2  M.  &  S.  112 ;  Barker  v.  Beasley  (1814),  2 
M.  &  S.  423. 
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commission,  being  a  contract  wholly  between  the  broker  and  the      ^^ect.  3. 

assured,  cannot  affect  the  mutual  rights  and  liabilities  of  the  broker  The  Course 

and  the  underwriter,  and  therefore  does  not,  jper  se,  entitle  the  business 

broker  to  his  rierht  of  set-off  {k).  ^ 

°  Insurance. 

Sub-Sect.  4. — Return  of  Premiums  on  Reduction  of  Rish. 

694.  The  amount  of  premiums  ultimately  payable  to  the  under-  Return  of 
writer  may  frequently  depend  on  contingencies  which  cannot  at  Premiums, 
once  be  ascertained,  as  for  instance  where  it  is  agreed  that  the 
premium  should  be  reduced  if  the  ship  should  sail  on  or  before  a 
specified  day,  or  in  case  of  short  interest.    In  such  cases  there  is 

a  returnable  premium,  and  unless  otherwise  agreed,  where  a  marine 
policy  is  effected  on  behalf  of  the  assured  by  a  broker,  the  insurer 
is  directly  responsible  to  the  assured  in  respect  of  returnable 
premium  (Z). 

Sub-Sect.  5. — Insurance  Agenfs  Lien  on  the  Policy. 

695.  The  policy  when  effected  becomes  the  property  of  the  Broker's  lien 
assured,  who  may  maintain  trover  for  it  subject  to  any  lien  which  on  policy, 
the  broker  may  have  for  premiums  and  commissions  or  for  the 

general  balance  of  his  insurance  account  (v^)- 

Where  the  policy  is  left  by  the  assured  in  the  broker's  hands, 
the  broker  has,  unless  otherwise  agreed,  as  against  the  assured,  a 
lien  upon  the  policy  for  the  amount  of  the  premium  and  his 
charges  in  respect  of  effecting  the  policy ;  and,  where  he  has  dealt 
with  the  person  who  employs  him  as  a  principal,  he  has  also  a  lien 
on  the  policy  in  respect  of  any  balance  on  any  insurance  account 
which  may  be  due  to  him  from  such  person,  unless  when  the  debt 
was  incurred  he  had  reason  to  believe  that  such  person  was  only 
an  agent  (n). 

A  person  who  though  not  an  insurance  broker  is  the  mercantile  Mercantile 
agent  in  this  country  of  a  merchant  abroad,  has  a  lien  on  the  policy  ^^^^^^  ^o^' 

 .  ^  foreign 

(k)  Wilson  V.  Oreighton  (1782),  3  Doug.  (k.  b.)  132  ;  Cumming  v.  Forester  P^^^^^P^^' 

(1813)  ,  1  M.  &  S.  494;  Koster  v.  Eason  (1813),  2  M.  &  S.  112;  Parker  v.  Beasley 

(1814)  ,  2  M.  &  S.  423;  Davies  v.  Wilkinson  (1828),  4  Bing-.  573  ;  Lee  v.  Bullen 
(1858),  8  E.  &  B.  692,  n. ;  Baker  v.  Langhorn  (1816),  4  Camp.  396 ;  S.  C.  6  Taunt. 
519  ;  Feele  v.  Northcote  (1817),  7  Taunt.  478.  These  rules  are  (as  is  rightly  stated 
in  Arnould  on  Marine  Insurance,  s.  118)  the  result  of  the  cases  cited  in  this  and 
the  two  preceding  notes. 

{I)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  53  (1) ;  see  p.  349,  ante. 
See  further,  as  to  return  of  XDremiums,  p.  496,  post.  The  mode  in  which  it 
was  customary  to  deal  with  returnable  premiums  as  between  the  assured,  the 
broker,  and  the  underwriter,  and  the  rules  of  law  which  were  applicable  in  the 
case  of  the  death  or  bankruptcy  of  the  underwriter,  are  set  out  in  Arnould  on 
Marine  Insurance,  ss.  116 — 118.  Such  custom  no  longer  exists,  and  returns 
of  premium  are  now  dealt  with  as  losses  or  averages.  The  underwriter  is 
credited  with  the  initial  premium,  and  if  a  return  is  afterwards  found  to  be  due, 
it  is  adjusted  on  the  policy  and  credited  to  the  broker,  just  as  a  loss  would  be 
adjusted  or  credited.  It  suffices,  therefore,  to  refer  to  the  above-mentioned 
sections  of  Arnould  for  the  old  custom  and  the  law  appertaining  thereto. 

(m)  Harding  v.  Carter  (1781),  1  Park  on  Marine  Insurance,  8th  ed.,  4,  per 
Lord  Mansfield,  O.J. 

{n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  53  (2).  See  Fairfield 
Shipbuilding  and  Engineering  Co.,  Ltd.  v.  Gardner,  Mountain  &  Co.,  Ltd.  (1911),  27 
T.  L.  R.  281  (broker  estopped  as  against  real  principal  from  setting  u]j  general 
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which  he  is  authorised  to  effect,  for  the  general  balance  due  to  him 
or  becoming  due  on  his  account  with  his  principal  while  the  policy 
remains  in  his  hands  (o)  or  in  those  of  an  insurance  broker 
employed  by  him(jj). 

The  general  lien  of  an  insurance  broker  or  agent  is,  however,, 
confined  to  the  balance  of  the  insurance  account,  and  does  not 
comprehend  transactions  between  the  broker  and  the  assured  on  a 
distinct  account  having  no  relation  to  insurance,  but  where  bank- 
ruptcy intervenes,  money  becoming  due  under  such  transactions 
may  be  the  subject  of  set-off  under  the  mutual  credit  clause  of  the 
Bankruptcy  Act,  1883  (q). 

The  lien  of  an  insurance  broker  or  agent,  like  the  lien  of  every 
agent,  is  extinguished  when  he  voluntarily  delivers  up  the  policy 
to  his  principal  or  his  order,  or  if  he  parts  with  the  policy  wrong- 
fully as  by  pledging  it  as  his  own,  but  not  if  it  is  taken  from  him 
by  force  or  fraud  or  parted  with  by  him  in  mistake  (r).  If  after  it 
has  been  parted  with  it  comes  again  into  the  broker's  possession, 
his  particular  lien  revives  (s). 

If  an  insurance  broker,  having  a  lien  on  a  policy,  be  summoned 
as  a  witness  to  produce  it  under  a  subpoena  duces  tecum  in  an  action 
by  the  assured  against  the  underwriter,  he  is  compellable  to  produce 
the  policy,  but  the  court  will,  if  the  plaintiff  obtains  a  verdict, 
prevent  the  money  from  being  paid  over  to  him  until  the  broker's 
lien  is  satisfied  {a). 

Sub-Sect.  6. — Settlement  of  Losses,  and  Usage  of  Lloyd's  in  respect  thereof. 

696.  The  assured  generally  leaves  the  policy  with  the  broker,, 
or  hands  it  to  him  in  order  that  he  may  settle  the  amount  of 
loss  ih)  with  the  underwriter  and  obtain  payment  from  him ;  and 
it  seems  that  in  such  case  the  broker  has  ostensible  authority  to 
settle  the  loss  and  receive  payment  of  the  money  (c). 

lien  ;  question  whether  lien  on  policies  extended  to  proceeds  collected  thereunder 
left  open).  This  statutory  provision  embodies  the  law  laid  down  in  the  following 
cases  : — see  for  the  affirmative  proposition,  Man  v.  Shifner  (1802),  2  East,  523  ; 
Olive  V.  Smith  (1813),  o  Taunt.  56;  Westiuood  v.  Bell  (1815),  4  Camp.  349,  353  ;, 
Mann  v.  Forrester  (1814),  4  Camp.  60 ;  Godin  v.  London  Assurance  Co.  (1758),  1 
Burr.  489,  493  ;  and  for  the  qualification,  Maanss  v.  Henderson  (1801),  1  East, 
335  ;  Man  v.  Shiffner,  supra ;  Snook  v.  Davidson  (1809),  2  Camp.  218  ;  Lanyon  v. 
Blancltard  (1811),  2  Camp.  597,  as  explained  in  Westiuood  v.  Bell,  supra  ;  Cahill 
V.  Daivson  (1857),  3  C.  B.  (n.  s.)  106;  Masp)ons  y  Hermano  v.  Mildred  (1882),  9 
Q.  B.  D.  530,  543,  C.  A. ;  affirmed  suh  nom.  Mildred  v.  Maspons  (1883),  8  App, 
Cas.  874. 

(o)  See  Godin  v.  London  Assurajice  Co.,  supra. 
Ij))  Man  V.  Shiffner^  supra. 

(q)  46  &  47  Vict.  c.  52,  s.  38.  See  Olive  v.  Smith,  supra.  See,  also,  Bose 
V.  Bart  (1818),  2  Moore  (c.  p.),  547,  1  Smith,  L.  C,  11th  ed.,  298;  and  p.  350,. 
ante. 

(r)  See  title  Agency,  Vol.  I.,  p.  197. 

(s)  Levy  V.  Barnard  (1818),  8  Taunt.  149.  As  to  whether  and  to  what, 
extent  his  general  lien  may  revive,  see  2  Duer  on  Marine  Insurance,  pp.  290, 
359,  360  ;  and  see  title  Liens. 

(a)  Hunter  v.  Leathley  {1830),  10  B.  &  C.  858;  2  Duer  on  Marine  Insurance,, 
pp.  294,  297. 

(Z>)  As  to  the  responsibility  of  the  insurer  to  the  assured  for  the  amount  pay- 
able in  respect  of  losses,  see  p.  349,  aiite. 
(c)  Xenos  v.  Wickham  (1863),  14  0.  B.  (n.  s.)435,  Ex.  Ch.,  per  Blackburn,  J.,  at 
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In  the  absence  of  an  express  or  implied  agreement  to  that  effect,      ggcT.  3. 
the  broker  has  only  authority  to  receive  payment  of  losses  in  cash,  r^j^g  Course 
and  has  no  authority  to  bind  the  assured  by  a  mere  settlement  of  Qf  Business 
the  loss  in  account  between  him  and  the  underwriter  (d).    In  of 
the  case,  however,  of  Lloyd's  underwriters,  the  claims  for  losses  Insurance. 

fall  due  seven  days  after  they  have  been  settled,  and  it  is  customary   

to  carry  on  current  accounts  between  the  broker  and  the  under- 
writers, setting  off  losses  against  premiums  and  passing  cheques  for 
the  balance  due  at  the  end  of  each  quarter.  But  as  this  usage  is 
not  a  general  one  and  only  prevails  at  Lloyd's,  the  assured,  unless 
proved  to  be  cognisant  of  it  and  to  have  assented  to  it,  can  recover 
the  loss  against  the  underwriter,  although  the  claim  has,  between 
broker  and  underwriter,  been  settled  and  passed  into  account  (e). 

On  the  other  hand,  if  the  assured  is  proved  to  have  been  apprised 
of  the  usage  and  to  have  assented  to  it,  he  is  bound  by  it  and 
cannot  recover  from  the  underwriter  claims  so  settled  and  passed 
into  account  (/).  But,  in  this  case,  the  broker,  having  deprived 
the  assured  of  all  rights  remaining  against  the  underwriter,  will 
be  liable  to  the  former  for  the  amount  as  money  had  and  received 
to  his  use,  and  will,  in  an  action  by  the  assured,  be  estopped  from 
saying  that  he  has  not  such  money  in  his  hands  for  the  plaintiff's 
use  (g). 

When  the  broker  has  been  expressly  instructed  to  effect  the 
insurance  at  Lloyd's,  this  fact  may  justify  the  inference  that  the 
assured  has  consented  to  be  bound  by  the  usage  (k). 


mistake, 
illegality  etc. 


Sub-Sect.  7. — Recovery  lack  of  Payments  for  Losses  and  Premiums  in  case 
of  Mistake,  Illegality  etc. 

697.  Where  an  underwriter  has,  by  mistake,  paid  a  loss  to  the  Recovery 
broker  to  which  the  assured  is  not  entitled,  he  may  recover  it  back  back  in 

  case  of 

p.  464,  a  minority  judgment  which  was  supported  on  appeal  (1867),  L.  E.  2 
A.  L.  296;  Sweeting  v.  Pearce  (1859),  7  C.  B.  (n.  s.)  449;  affirmed  (1861), 
9  C.  B.  (N.  s.)  534,  Ex.  Ch.;  Scott  v.  Irving  (1830),  1  B.  &  Ad.  605;  Legge 
V.  Byas,  Mosly  &  Co.  (1901),  7  Com.  Cas.  16.  As  to  payment  by  bill,  see  Hine 
Brothers  v.  Steamship  Insurance  Syndicate  (1895),  72  L.  T.  79,  C.  A. 

{d)  Jell  V.  Pratt  (1817),  2  Stark.  67 ;  Todd  v.  Reid  (1821),  4  B.  &  Aid.  210  ; 
Russell  V.  Bangley  (1821),  4  B.  &  Aid.  395;  Bartlett  y.  Pentland  (1830),  10 B.  &  C. 
760,  and  cases  cited  in  note  (c),  p.  352,  ante;  and  see  Matvieff  v.  Crosfield  (1903), 
8  Com.  Cas.  120  (where  it  was  held  that  Sweeting  v.  Pearce,  supra,  is  not 
overruled  by  Robinson  v.  Mollett  (1875),  L.  E.  7  H.  L.  802).  See  also  Re  taw  Car 
and  General  Insurance  Corporation,  Ltd.,  [1911]  W.  N.  91 ;  affirmed,  [1911]  V^.  N. 
101,  C.  A.  (agreement  for  payment  of  premiums  into  joint  account  and  deduction 
of  losses  therefrom). 

(e)  See  note  {d),  supra. 

if)  Stewart  v.  Aberdein  (1838),  4  M.  &  W.  211  ;  see  cases  cited  in  note  (d), 
supra;  compare  Macfarlane  v.  Oiannacopulo  (1858),  3  H.  &  N.  860,  at  p.  866; 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  87,  and  as  to  the  binding 
effect  of  usages,  see  p.  344,  ante.  This  usage  does  not  extend  to  dealings  between 
brokers  and  insurance  companies  {Hine  Brothers  v.  Steamship  Insurance  Syndicate, 
supra). 

{g)  Andrew  v.  Robinson  (1812),  3  Camp.  199;  Wilkinson  v.  Clay  (1814),  6 
Taunt.  110.  As  to  estoppel  by  representation  generally,  see  title  Estoppel, 
Vol.  XIII.,  pp.  367  et  seq. 

{h)  Bartlett  v.  Pentland,  supra,  at  p.  770  ; ,  Steiuart  v.  Aberdein^  supra;  Sweeting 
V.  Pearce  (1861),  9  C.  B.  (n.  s.)  534,  541,  Ex.  Ch. 
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from  the  broker  if  the  latter  has  not  paid  it  over  to  his  principal,  or 
settled  in  account  with  him  in  such  manner  as  amounts  to  pay- 
ment (i).  Merely  passing  it  into  account  is  not  for  this  purpose 
equivalent  to  payment  (k). 

A  premium  paid  upon  an  illegal  insurance  is  not  in  general 
recoverable,  though  the  underwriter  cannot  be  compelled  to  pay  the 
loss  (l). 

It  seems  that  an  agent,  to  whom  moneys  have  actually  been 
paid  to  the  use  of  a  principal,  cannot  withhold  them  from  him  on 
the  ground  that  the  transaction  out  of  which  the  payment  arose 
was  illegal.  Therefore,  where  a  loss  has  actually  been  paid  over  by 
the  underwriter  to  the  broker,  the  latter  cannot,  in  an  action  for 
money  had  and  received  to  the  use  of  the  assured,  set  up  as  a 
defence  the  illegality  of  the  insurance  (m).  But  where  the  money 
has  not  been  paid  but  only  allowed  in  account,  premiums  on 
illegal  insurances  may  be  stopped  by  the  assured  while  in  the 
hands  of  the  broker,  and  the  underwriter  cannot  recover  them 
from  the  broker  (n).  Moreover,  the  insurance  agent  cannot  dispute 
the  title  of  his  principal,  and  cannot,  after  receiving  money  for 
him  in  that  capacity,  set  up  that  he  did  not  so  receive  it,  but  only 
received  it  for  the  benefit  of  some  other  person  (o). 

Sect.  4. — Insurance  Agents. 
Sub-Sect.  1. — Autliority  to  Insure. 

698.  A  person  may  have  express  or  implied  authority  to  insure 
on  behalf  of  another,  but  unless  he  has  such  authority,  he  cannot 
recover  the  premium  from  the  other  person  (^). 

699.  A  partner  has  implied  authority  from  other  members  of 
the  firm  to  procure  an  insurance  to  be  effected  for  them  and 
himself  on  partnership  property  {q),  but  this  rule  does  not  apply 


(?;)  BulUr  V.  Harrison  (1777),  2  Cowp.  565;  Holland  y.  Russell  (1861),  1  B.  & 
S.  424  ;  (1863),  4  B.  &  S.  14. 
[k)  Buller  v.  Harrison,  supra. 

{I)  Loivry  v.  Bourdieu  (1780),  2  Doug.  (k.  b.)  468;  Allkins  v.  Jupe  (1877),  2 
C.  P.  D.  375.  For  the  full  treatment  of  this  subject,  see  pp.  501  et  seq.,  and 
pp.  557  et  seq.,  post. 

(m)  Farmer  v.  Russell  (1798),  1  Bos.  &  P.  296;  De  Mattos  v.  Benjamin  (1894), 
63  L.  J.  (q.  B.)  248 ;  0' Sullivan  v.  Thomas,  [1895]  1  Q.  B.  698  ;  Burge  v.  Ashleij 
and  Smith,  Ltd.,  [1900]  1  Q.  B.  744,  C.  A. 

(n)  Edgar  v.  Fowler  (1803),  3  East,  222. 

(o)  Roberts  v.  Ogilhy  (1821),  9  Price,  269  ;  Dixon  v.  Hamond  (1819),  2  B.  & 
Aid.  310.  If  Bell  v.  Jutting  (1817),  1  Moore  (c.  P.),  155,  be  inconsistent  with 
these  two  cases  it  must  be  considered  to  be  overruled  by  them.  See  also  Dixon 
V.  Hovill  (1828),  4  Bing.  665.  By  the  Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  91  (2),  the  rules  of  the  common  law  relating  to  principal  and  agent 
apply  to  the  case  of  the  assured  and  broker.  As  to  these  rules,  generally,  see 
titles  Agency,  Vol.  L,  pp.  145  et  seq.,  159  ;  Estoppel,  Vol.  XIIL,  p.  407. 

(p)  French  Y.  Backhouse  {1171),  5  Burr.  2727  :  and  see  note  (g),  infra.  Although 
a  person  may  have  no  authority  to  insure  on  behalf  of  another,  still,  if  he  does 
so,  the  latter  may  ratify  the  insurance  even  after  the  knowledge  of  the  loss 
(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  86).  See,  further,  p.  349, 
ante,  and  355,  post,  and  compare  title  Agency,  Vol.  L,  pp.  173  et  seq. 

(q)  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  s.  5.  As  to  partnership 
generally,  see  title  Paetnership. 
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to  part  owners  (r)  unless  they  are  jointly  interested  in  the  particular      ^^^t.  4. 
adventure  insured  in  such  a  manner  as  to  be  partners  therein  (s).  Insurance 

A  consignor  or  commission  agent  to  whom  funds  are  remitted  Agents, 
for  the  purpose  of  purchasing  and  shipping  goods  for  his  employer  Part  owners, 
has  not,  merely  as  consignor,  an  implied  authority  to  insure  the  consignor  or 
goods  on  behalf  of  his  principal,  but  such  authority  can  be  inferred  commission 
from  the  established  course  of  dealing  between  the  two  parties  or  agent, 
by  the  usage  of  a  particular  trade  (t). 

As  regards  the  consignee,  he  has  not,  merely  as  consignee,  Consigning, 
implied  authority  to  insure  on  behalf  of  the  consignor,  and  cannot 
therefore  charge  him  with  the  premiums  (a).    But  where  he  has  When 
made  advances  on  the   goods   consigned   to  him,  he  acquires 
authority  to  insure  them,  and  can  effect  a  policy  to  the  amount  consignee, 
of  the  insurable  value,  and  then,  by  alleging  the  interest  in 
himself  and  his  consignor,  he  can  recover  the  whole  amount  from 
the  underwriters  (b). 

700.  An  authority  to  insure  may  generally  be  revoked  at  any  Revocation  of 
time  before  a  binding  contract  of  insurance  has  been  entered  authority, 
into  (c). 

Sub-Sect.  2. — Duty  to  Insure. 

701.  The  next  question  to  be  considered  is,  whether  a  person  to  Obligation 
whom  an  order  to  insure  has  been  transmitted  is  bound  to  accept  *°  insure, 
such  order,  and  is  liable  if  he  does  not  duly  comply  with  it.  On 

this  subject  the  following  rules  have  been  laid  down  {d)  : — 

(1)  Where  a  merchant  abroad  has  effects  in  the  hands  of  his 

(r)  Bell  V.  Humphries  (1818),  2  Stark.  345 ;  Boherts  v.  Ogilhy  (1821),  9  Price, 
269,  282. 

(s)  Bohinson  v.  Oleadowe  (1835),  2  Bing.  (n.  c.)  156. 
(t)  2  Duer  on  Marine  Insurance,  pp.  101,  104. 
(a)  Ihid.,  pp.  107,  108. 

(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  14  (2);  2  Duer 
on  Marine  Insurance,  p.  106;  Wolf  v.  Horncastle  (1798),  1  Bos.  &  P.  316  ; 
Carrutliers  v.  Sheddon  (1815),  6  Taunt.  14;  Craufiird  y.  Hunter  (1798),  8  Term 
Eep.  13,  23  ;  Msiuorth  v.  Alliance  Marine  Insurance  Co.  (1873),  L.  E.  8  C.  P.  596. 
In  Cornwal  v.  Wilson  (1750),  1  Yes.  Sen.  509,  Lord  Hardwicke,  L.C.,  at  p.  51 1, 
expressed  an  opinion  that  a  merchant  who  has  ordered  goods  from  a  foreign 
correspondent,  if  he  justifiably  refuses  to  receive  them  and  elects  to  reship,  has 
an  implied  authority  to  insure  them  on  behalf  of  the  consignor.  It  is  submitted, 
however,  that  this  opinion  is  probably  incorrect,  since  the  consignee  in  such 
case  is  not  bound  to  reship,  and  need  only  give  the  consignor  notice  of  his 
refusal  to  accept  the  goods  (see  Sale  of  Goods  Act,  1893  (56  &  57  Yict.  c.  71), 
s.  36;  and  title  Sale  op  Goods). 

(c)  It  seems,  however,  extremely  doubtful  whether  a  revocation  would  be 
effective  after  an  insurance  slip  or  covering  note  has  been  signed.  See  p.  348, 
ante.  If  the  authority  to  insure  is  given  for  the  purpose  of  being,  or  as  part  of, 
the  security  of  a  consignee  who  has  made  advances,  such  authority  may  be 
irrevocable  within  the  principles  laid  down  in  Smart  v.  Sandars  (1848),  5  C.  B. 
895,  917,  918.    See  title  Agency,  Yol.  I.,  p.  228. 

{d)  Smithy.  Lascelles  (1788),  2  Term  Eep.  187,_per  Btjllee,  J.,  at  pp.  188—190  ; 
2  Duer  on  Marine  Insurance,  pp.  124,  125,  127,  128.  The  Sale  of  Goods 
Act,  1893  (56  &  57  Yict.  c.  71),  s.  32  (3),  enacts  that  unless  otherwise  agreed, 
where  goods  are  sent  by  the  seller  to  the  buyer  by  a  route  involving  sea  transit 
under  circumstances  in  which  it  is  usual  to  insure,  the  seller  must  give  such 
notice  to  the  buyer  as  may  enable  him  to  insure  them  during  their  sea  transit, 
and  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his  risk  during 
such  sea  transit.    As  to  carriage  by  sea,  see  title  Shipping  and  Navigation. 
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agent  or  correspondent  here,  he  has  a  right  to  expect  that  the 
agent  will  comply  with  an  order  to  insure,  because  he  is  entitled  to 
call  his  money  out  of  the  other's  hands  when  and  in  what  manner 
he  pleases. 

(2)  Where  the  merchant  abroad  has  no  effects  in  the  hands  of 
his  correspondent  here,  but  the  course  of  dealing  between  them  has 
been  such  that  the  one  has  been  used  to  send  orders  for  insurance 
and  the  other  to  execute  them,  the  former  has  a  right  to  expect 
that  his  orders  for  insurance  will  still  be  obeyed  unless  the  latter 
gives  him  notice  to  discontinue  that  course  of  dealing. 

(3)  Where  the  merchant  abroad  sends  bills  of  lading  to  his 
correspondent  here  with  an  order  to  insure  as  the  implied  con- 
dition on  which  he  is  to  accept  the  bills  of  lading,  and  the 
correspondent  accepts  the  bills  of  lading,  he  must  obey  the  order, 
for  it  is  one  entire  transaction,  and  the  acceptance  of  the  bills 
of  lading  amounts  to  an  implied  agreement  to  perform  the 
condition  (e). 

Or  to  give  702.  Where  the  merchant  abroad  has,  under  the  first  and 

notice  of  non-  second  of  the  above-mentioned  rules,  a  right  to  expect  that  his 
compliance.  qj^^qj^  to  insure  will  be  comphed  with,  it  is  the  duty  of  the  agent,  if 
he  does  not  intend  to  accept  the  order,  to  give  prompt  notice  to 
the  merchant,  so  that  the  latter  may  have  the  opportunity  of 
effecting  the  insurance  elsewhere,  and  if  in  consequence  of  his 
failure  to  give  due  notice  no  insurance  be  effected,  the  agent  will  be 
answerable  for  the  loss  arising  from  his  default  (/). 

Sub-Sect.  3. — Duty  to  use  due  Care. 

703.  The  liability  of  an  insurance  agent  to  his  employer  is 
determined  by  the  principles  of  the  law  of  agency  (g).  As  to 
these,  it  is  sufficient  here  to  make  the  following  general  statement: — 
A  person  who,  voluntarily  and  without  any  kind  of  consideration, 
promises  to  procure  an  insurance  is  not  liable  to  an  action  for  non- 
feasance, because  there  is  no  consideration  for  his  promise ;  but  if 
he  in  fact  enters  upon  the  performance  of  his  undertaking,  he  is 
legally  bound  to  use  due  care  and  skill  in  relation  thereto  (li). 
All  agents,  whether  paid  or  unpaid,  skilled  or  unskilled,  are  under 
a  legal  obligation  to  exercise  due  care  and  skill  in  performance  of 
the  duties  which  they  have  undertaken,  a  greater  degree  of  care 
being  required  from  a  paid  than  from  an  unpaid,  and  from  a 
skilled  than  from  an  unskilled,  agent.    The  question  in  all  such 

(e)  See  note  {d),  p.  355,  ante. 

If)  Smith  V.  Lascel/es  (1788),  2  Term  Eep.  187  ;  Smith  v.  Price  (1862),  2 
P.  &  F.  748  (measure  of  damages)  ;  compare  Prince  v.  Clark  (1823),  1  B.  &  C. 
186,  189;  see  also  Callander  v.  Oelrichs  (1838),  5  Bing.  {n.  c.)  58,  and  the 
criticism  of  that  case  in  2  Duer  on  Marine  Insiu-ance,  pp.  222 — 225. 
((/)  See  title  Agency,  Vol.  I.,  p.  185. 

(h)  If  a  man  after  taking  a  trust  upon  himself  miscarries  in  the  perfonnance 
of  his  trust,  an  action  will  lie  against  him  for  that,  though  nobody  could  have 
compelled  liim  to  do  the  thing  {Coggs  v.  Bernard  (1703),  2  Ld.  Eaym.  909,  _2J€r 
Holt,  C.J.,  at  p.  919  ;  1  Smith,  L.  C,  11th  ed.,  173,  187).  See  also  Wilkinson 
V.  Coverdale  (1793),  1  Esp.  75,  following  Wallace  v.  Tell/air  (1786),  2  Term  Eep. 
188,  n.,  where  the  principle  was  applied  to  insm-ance  agency,  and  title  Agency, 
Vol.  I.,  p.  185. 
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cases  is  whether  the  act  or  omission  complained  of  is  inconsistent 
with  that  reasonable  degree  of  care  and  skill  which  persons  of 
ordinary  prudence  and  ability  might  be  expected  to  show  in  the 
situation  and  profession  of  the  agent  (i). 

Every  insurance  broker  is  assumed  to  be  skilled  in  matters 
relating  to  insurance  and  to  know  the  ordinary  well-settled  rules  of 
insurance  lawO').  He  will,  therefore,  be  held  liable  if  he  fails  to 
communicate  to  the  underwriter  the  time  of  the  ship's  sailing  or 
any  other  information  which  may  be  material  (k).  He  is  further 
bound  to  know  all  the  details  necessary  to  make  the  policy  a 
legally  valid  instrument  (l),  and  to  insert  in  the  policy  the 
ordinary  risks  and  such  customary  clauses  as  are  proper  in  respect 
of  the  insured  voyage  (m). 

The  agent  is,  of  course,  bound  to  obey  the  express  orders  of  his 
principal  but  if  those  orders  are  so  ambiguous  as  to  be 
reasonably  susceptible  of  two  distinct  meanings  and  the  agent  bond 
fide  acts  upon  one  of  them,  he  will,  according  to  the  ordinary  laws 
of  agency,  be  held  justified  in  so  doing  and  will  be  exempt  from 
liability  (o). 

704.  A  broker  who  effects  an  insurance  with  an  underwriter  is  insurance 
not  his  agent,  and  is  under  no  legal  liability  to  him  to  use  care  or  broker  only 
skill  in  effecting  the  insurance  (p).  aSured 

705.  The  question  whether  an  insurance  broker  has  exercised  Admissibility 
reasonable  care  or  skill  is  a  question  of  fact  (q),  but  there  are  two     ex^^g^rts  as 
conflicting  decisions  as  to  the  admissibility  of  the  evidence  of  to  want  of 
persons  engaged  in  the  same  business  as  to  what  would  have  due  care  and 
been  in  the  circumstances  the  conduct  of  a  broker  of  reasonable 

care  and   skill  (r).     It   is   submitted  that  (s)  such  evidence  is 
admissible. 


Duty  to  obey 
orders  of 
principal. 


{i)  Chapman  Y.  Tra?ton  (1833),  10  Bing,  57,  ^^er  Tindal,  C.J,,  at  p.  63;  and 
see  Hurrell  v.  Bullard  (1863),  3  F,  &  F,  445, 
(y)  Chapman  Y.  Walton,  supra,  per  Tte'DM.,  C,J. 

\k)  Maydew  v.  Forrester  (1814),  5  Taunt.  615  ;  Wahe  v.  Atttj  (1812),  4  Taunt. 
493.    See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss,  19,  20, 

[l)  Turpin  v.  Bilton  (1843),  5  Man,  &  Gr,  455  ;  see,  however,  Wahe  v.  Atty, 
supra. 

[m)  MaLlough  v,  Barler  (1815),  4  Camp.  150;  Parh  v.  Hamond  (1815),  4  Camp, 
344 ;  compare  Comher  v.  Anderson  (1808),  1  Camp,  523  ;  Moore  v.  Mourgue  (1776), 
2  Cowp.  479. 

{n)  Yaill  &  Co.  V.  Rolson,  [1908]  1  K  B,  270,  C.  A,  ;  Glaser  v.  Coiuie  (1813),  1 
M,  &  S.  52, 

(o)  Fomiii  V.  Osiuell  (1813),  3  Camp.  357;  Ireland  v.  Livingston  (1872), 
L,  E.  5  H.  L.  395;  compare  Yuill  &  Co.  v.  Rohson,  supra;  and  see  Moore  v. 
Mourgue,  supra  ;  Comher  v.  Anderson,  supra. 

{p)  Empress  Assurance  Corporation  v.  Bowring  &  Co.  (1905),  11  Com.  Cas,  107  ; 
Olasgoiu  Assurance  Corporation  v.  Symondson  &  Co.  (1911),  104  L,  T.  254. 

[q]  Hurrell  v.  Bullard,  sup)ra. 

(r)  Campbell  v.  Richards  (1833),  5  B.  &  Ad.  840,  in  which  case  such  evidence 
was  held  to  be  inadmissible  ;  Chapman  v.  WaMon,  supra,  in  which  case  it  was 
held  admissible. 

(s)  By  analogy  to  the  practice  in  admitting  evidence  as  to  what  are  material 
facts  to  be  disclosed  (see  title  Evidence,  Vol.  XIII, ,  p.  480),  and  in  accordance 
with  the  principles  laid  down  by  Tindal,  C.J.,  in  Chapman  v.  Walton,  supra. 
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706.  In  order  to  maintain  an  action  against  an  insurance  agent, 
the  principal  must  not  only  prove  that  the  agent  was  in  default,  but 
must  also  establish  that  he  has  sustained  damage  by  reason  of 
such  default.  If  the  insurance  ordered  by  the  assured  is  an  illegal 
insurance,  no  action  will  lie  against  the  agent  for  not  effecting 
it  (i),  and  if  the  underwriters  could  have  successfully  resisted  a 
claim  under  the  policy  on  the  ground  of  breach  of  an  express  or 
implied  warranty,  deviation  (a),  or  the  like,  the  principal  cannot 
recover  damages  from  the  agent  for  not  effecting  the  policy,  nor  for 
negligence  in  reference  thereto,  unless  perhaps  it  be  clearly  shown 
that  the  underwriter  would  not  have  availed  himself  of  any  such 
defence.  But  an  agent  is  never  allowed  to  take  advantage  of 
any  defence  founded  on  his  own  wrongful  act  or  default  (h). 

Sub-Sect.  4. — Duty  after  effecting  the  Policy. 

707.  If  the  policy,  after  being  effected,  is  left  in  the  hands  of 
the  insurance  agent,  it  is  generally  his  duty  to  settle  the  loss  with 
the  underwriters,  and  to  collect  the  various  sums  due  from  them 
and  pay  them  over  to  his  principal,  and  if  he  does  not  use  due 
care  and  diligence  in  these  matters  he  will  be  responsible  to  his 
principal  for  the  loss  the  latter  may  sustain  by  reason  of  such 
default  (c). 

The  agent  may  have  express  or  implied  authority,  and  it  may 
become  his  duty,  to  give  notice  of  abandonment  in  case  of  a 
constructive  total  loss,  and  in  such  case  he  is  bound  to  use 
reasonable  care  and  diligence,  and  in  default  will  become  liable  to 
his  principal  for  damage  resulting  from  such  notice  not  having  been 
given  (d). 

A  broker  has,  in  the  absence  of  the  express  authority  of  his 
principal,  no  authority  to  cancel  a  policy  whether  it  be  left  in  his 
hands  or  not  (e). 


{t)  Welster  v.  Be  Tastet  (1797),  7  Term  Eep.  157  ;  Glaser  v.  Coivie  (1813), 
1  M.  &  S.  52. 

(a)  Delany  v.  Stoddart  (1785),  1  Term  Eep.  22  ;  2  Duer  on  Marine  Insurance, 
p.  325  ;  2  Phillips,  Law  of  Insurance,  s.  1904. 

(6)  The  measure  of  damages  for  non- insurance  is  that  which  would  have  been 
recovered  from  the  underwriters  [Smith  v.  Price  (1862),  2  F.  &  F.  748,  ;per  Erle, 
C.J.,  at  p.  752),  but  in  accordance  with  the  ordinary  principles  of  agency,  an 
insurance  agent  may  be  liable  for  the  costs  of  a  previous  action  which  the  assured 
has  brought  against  the  underwriter  with  the  agent's  desire  or  concurrence 
[Maydew  v.  Forrester  (1814),  5  Taunt.  615), 

(c)  In  Xenos  v.  Wickltam  (1863),  14  C.  B.  (n.  s.)  435,  Ex.  Ch.,  Blackburn,  J., 
at  p.  464,  says:  ''Perhaps  it  may  be  put  as  high  as  to  say  that  the  broker  is 
clothed  with  authority  to  do  all  that  is  incidentally  necessary  to  carry  out  the 
contract  in  the  policy  left  in  his  hands ;  see  Richardson  v.  Anderson  (1805), 
1  Camp.  43,  n. ;  Goodsony.  Brooke  (1815)  4  Camp.  103.  I  do  not  wish  to  be 
understood  as  giving  a  decided  opinion  that  he  has  so  much  authority,  but  there 
are  at  least  grounds  for  so  contending  [Bousfield  v.  Cresiuell  (1810),  2  Camp. 
545)"  ;  and  see  p.  352,  ante. 

(d)  Cornier  v.  Anderson  (1808),  1  Camp,  523  (sequel  to  Anderson  v.  Royal 
Exchange  Assurance  Go.  (1805),  7  East,  38),  where  duty  to  give  notice  was  not 
established. 

(e)  Xenos  v.  Wiokham  (1867),  L.  E.  2  H.  L.  296,  reversing,  but  not  on  this 
point,  Xenos  v.  Wickham  (1863),  14  C.  B.  (n.  s.)  435,  Ex.  Ch. 
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708.  An  agent  may  be  appointed  not  only  for  the  purpose  of  ^^^J^^^/^ce 

effecting  sea  policies  for  the  assured,  but  also  for  the  purpose  of  

subscribing  them  for  the  underwriters  (/).  Agents  to 

The  agent's  authority  is  generally  limited  by  the  terms  and  ^oJ^^^igg^^ 
conditions  contained  in  the  agreement  by  which  he  is  appointed  ^^^j^ 
agent  ;  and  if  it  is  common  knowledge  in  the  place  where  the  authority, 
policy  is  effected  that  agents  who  subscribe  for  a  principal  have 
only  a  limited  authority,  such  knowledge  must  be  imputed  to  the 
assured,  and  the  latter  cannot  recover  from  the  principal  if  the 
agent  has  exceeded  his  actual  authority  {g). 

On  the  other  hand,  if  the  agent  has  not  exceeded  such  actual 
authority,  the  principal  is  liable,  although  the  agent  is  fraudulently 
acting  for  his  own  benefit  and  not  that  of  his  principal,  provided 
always  that  the  assured  has  no  knowledge  of  the  fraud  and  is  acting 
hond  fide  (h). 

An  agent  who  has  authority  to  subscribe  a  policy  has  implied  Extent  of 
authority,  and  is  also  bound  to  perform  any  subsequent  act  on  ^^^^o^ity. 
behalf  of  his  principal  that  may  be  rendered  necessary  by  the  relation 
between  the  latter  and  the  assured,  such  as,  for  instance,  the 
authority  to  sign  the  adjustment  of  a  loss  (i). 

It  has  already  been  observed  (j)  that  Lloyd's  agents  are  not  the  Lloyd's 
agents  of  the  underwriters,  and  have,  therefore,  no  authority  to  ^s^^^^- 
make  or  sign  any  adjustment  of  the  loss  or  accept  an  abandonment 
as  the  representative  of  the  underwriter  {k). 

Sect.  5. — Who  can  avail  himself  of  the  Assurance. 
Sub-Sect.  1. — Description  in  the  Policy  of  the  Assured. 

709.  A  marine  policy  must  specify  the  name  of  the  assured  or  Description 
some  person  who  effects  the  insurance  on  his  behalf  (I). 

From  the  introductory  clause  of  Lloyd's  policy  (m)  it  is  apparent  agent, 
that  the  policy  may  be  effected  in  the  name  either  of  the  assured, 
or  of  the  broker,  or  of  an  agent  of  the  assured  whether  or  not  he 
employs  a  broker.  Such  broker  or  agent  need  not,  however,  be 
described  in  the  policy  as  broker  or  agent,  and  the  action  on  the 
policy  may  be  brought  either  in  the  name  of  the  assured  or  in  that 
of  such  broker  or  agent  (n). 

(/)  Neal  V.  Irving  (1793),  1  Esp.  61  ;  Mason  v.  Joseph  (1804),  1  Smith,  K  B. 
406 ;  Courteeny.  Touse  (1807),  1  Camp.  43  ;  Haughton  v.  Ewhank  (1814),  4  Camp. 
88;  Guthrie  v.  Armstrong  (1822),  1  Dow.  &  Ey.  (k.  b.)  248;  Brockelhank  v. 
Sagrue  (1831),  5  C.  &  P.  21 ;  Mead  v.  Davison  (1835),  3  Ad.  &  El.  303. 

{g)  Baines  v.  Ewing  (1866),  L.  E.  1  Exch.  320. 

[h)  Hambro  v.  Burnand,  [1904]  2  K.  B.  10,  C.  A.,  overruling  the  judgment 
of  BiGHAM,  J.,  in  S.  C,  [1903]  2  K.  B.  399.  As  to  the  continuance  by  estoppel 
of  an  authority  after  its  expiration,  see  Willis,  Faher  &  Co.,  Ltd.  v.  Joyce  (1911), 
104  L.  T.  576;  and  title  Estoppel,  Vol.  XIII.,  p.  390;  and  as  to  agency  in 
general,  see  title  Agency,  Vol.  I.,  pp.  145  et  seq. 

{i)  Richardson  v.  Anderson  (1805),  1  Camp.  43,  n. 

{j)  See  note  (r),  p.  339,  ante. 

(k)  See  Drake  Y.  Marryat  (1823),  1  B.  &  C.  473,  j^er  Lord  Tentehdex,  C.J.,  at 
p.  477. 

{I)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  23. 
(m)  See  note  {p),  p.  340,  ante. 

(n)  Wolff  Y.  Horncastle  (1798),  1  Bos.  &  P.  316 ;  Bell  v.  Gilson  (1798),  1  Bos.  &  P. 
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Sub-Sect.  2. — Ratification  of  Insurance. 

710.  Where  a  contract  of  marine  insurance  is  in  good  faith 
effected  by  one  person  on  behalf  of  another,  the  latter  may  ratify 
the  contract  even  after  he  is  aware  of  the  loss  (o).  Thus,  where  a 
merchant  after  the  loss  hears  that  a  policy  has  been  effected  on 
his  behalf  though  without  his  authority,  he  can  at  any  time  ratify 
the  insurance  and  sue  upon  the  policy  (jj).  The  general  rule  is, 
however,  subject  to  the  condition  that  a  person  cannot  avail  himself 
of  the  policy,  unless  it  was  intended  bond  fide  io  ^lot^Qt  his  interest, 
or  at  any  rate  to  protect  the  interest  generally  of  the  parties 
who  should  appear  ultimately  to  be  concerned  {q).  If,  therefore,  a 
policy  was  effected  by  A.  to  protect  the  interest  only  of  B.,  no 
third  person,  C,  would  be  allowed  to  avail  himself  of  such  a 
policy  {t). 

Sub-Sect.  3. — Assignment  of  Policies. 

111.  A  marine  policy  is  not  an  incident  to  the  property 
insured  ;  accordingly  a  transfer  of  the  property  insured  does  not 
per  se  affect  the  transfer  of  a  policy  to  the  assignee  (s). 

If,  therefore,  the  assured  parts  with  the  whole  of  his  interest  in 
the  insured  property  (t)  before  the  loss  without  assigning  the  policy 
of  insurance  and  without  an  agreement  to  assign  or  hold  it  for  the 
benefit  of  the  transferee,  the  policy  becomes  unavailable  to 
anyone  (a).    On  the  other  hand,  if  at  the  time  of  the  transfer  of  the 


345 ;  Be  Vignier  v.  Swanson  (1798),  1  Bos.  &  P.  346,  n.  ;  Provincial  Insurance 
Co.  of  Canada  v.  Leduc  (1874),  L.  E.  6  C.  P.  224. 
(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  86. 

(p)  Williams  v.  North  China  Insurance  Co.  (1876),  1  C.  P.  D.  757,  767, 
770,  0.  A.  ;  Hagedorn  v.  Oliverson  (1814),  2  M.  &  S.  485 ;  lucena  v.  Craufurd 

(1808)  ,  1  Taunt.  325,  H.  L. ;  Bouth  v.  Thompson  (1811),  13  East,  274;  Barlow  y. 
Leckie  (1819),  4  Moore  (c.  P.),  8.  Eatification  alter  loss  is  peculiar  to  marine 
insurance  [Orover  and  Grover  v.  Mathews  (1910),  26  T.  L.  E.  411,  412). 

(q)  2  Duer  on  Marine  Insurance,  pp.  30,  135;  see  cases  cited  in  note  (p), 
supra. 

(r)  It  is  to  be  observed  that  the  policy  is,  on  the  face  of  it,  effected  on  behalf 
of  the  assured  and  all  other  parties  interested,  and  that,  therefore,  the  rule  as  to 
ratification  of  insurance  is  consistent  with  the  principle  laid  down  in  Keighley, 
Maxsted  v.  Durant  &  Co.,  [1901]  A.  C.  240.  On  the  subject  of  ratification, 
see  Bouth  v.  Thompson,  supra,  explaining,  at  p.   281,  Bouth  v.  Thompson 

(1809)  ,  11  East,  428  ;  Grant  v.  Hill  (1812),  4  Taunt.  380;  Irving  v.  Bichard- 
5o?z(1831),  2  B.  &  Ad.  193;  Watson  v.  t:^ivann  (1862),  11  0.  B.  (n.  s.)  756  ; 
Scott  V.  Globe  Marine  Insurance  Co.,  ltd.  (1896),  1  Com.  Gas.  370;  Small  v. 
United  Kingdom  Marine  Mutual  Insurance  Association,  [1897]  2  Q.  B.  42  ;  Byas 
V.  Miller  (1897),  3  Com.  Cas.  39;  see  especially  Lord  Loeebuen's  judgment 
in  Boston  Fruit  Co.  v.  British  and  Foreign  Mari7ie  Insurance  Co.,  [1906]  A.  C. 
336,  339. 

(s)  The  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  51,  provides  that 
where  the  assured  assigns  or  otherwise  parts  with  his  interest  in  the  subject- 
matter  insured,  he  does  not  thereby  transfer  to  the  assignee  his  rights  under 
the  contract  of  insurance,  unless  there  be  an  express  or  implied  agreement 
with  the  assignee  to  that  effect.  But  this  provision  does  not  affect  a  trans- 
mission of  interest  by  operation  of  law  (ibid.). 

(t)  Secus,  if  he  parts  only  with  some  portion  of  his  interest,  as,  e.g.,  where  he 
only  pledges  or  mortgages  the  insured  property  {Hibbert  v.  Carter  (1787),  1 
Term  Eep.  745  ;  Alston  v.  Campbell  (1779),  4  Bro.  Pari.  Cas.  476). 

(a)  North  of  England  Oil-cake  Co.  v.  Archangel  Insurance  Co.  (1875),  L.  E. 
10  Q.  B.  249. 
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insured  property  the  transferor  assigns  the  poHcy,  or  agrees  to 
assign  it  or  to  hold  it  for  the  benefit  of  the  transferee,  the  latter 
has  always  been  entitled  to  maintain  an  action  on  the  policy  in  the 
name  of  the  assured  (h),  and  this  could  be  done  even  if  the  assured 
had  become  a  bankrupt  after  the  assignment  (c). 

Where  a  marine  policy  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  it,  the  assignee  is  entitled  to  sue  thereon 
in  his  own  name  ;  and  the  defendant  is  entitled  to  make  any 
defence  arising  out  of  the  contract  which  he  would  have  been 
entitled  to  make  if  the  action  had  been  brought  in  the  name  of  the 
person  by  or  on  behalf  of  whom  the  policy  was  effected  (c^) . 

A  marine  policy  is  assignable  either  before  or  after  loss  unless  it 
contains  terms  expressly  prohibiting  assignment  (e),  and  it  may  be 
assigned  by  indorsement  thereon  or  in  any  other  customary 
manner  (/). 

The  assignee  of  a  policy  can  only  avail  himself  of  the  insurance 
to  the  extent  to  which  the  assured  has  agreed  to  assign  his  rights 
to  him  ig). 


Sect.  5. 
Who  can 
avail  him- 
self of  the 
Assurance. 

When 
assi.L'nee 
entitled  to 
sue  in  his 
own  name. 


Assignment 
before  or 
after  loss. 


Sect.  6. — Subject-matter  Insured  and  its  Description  in  the  Policy. 
Sub-Sect.  1. — JDesignation  of  the  Ship. 
712.  As  the  subject-matter  must  be  designated  in  a  marine  Specifying 

-  ■  -  -  -  -  -    -  "    "       had  to  the  ship  in 


policy  with  reasonable  certainty,  regard,  however,  being 
any  usage  regulating  the  designation  (/i),  the  name  of  the  ship 


the  policy. 


(&)  Powles  V.  Innes  (1843),  11  M.  &  W.  10  ;  Sparhes  v.  Marshall  {l^^Q),  2 
Bing.  c.)  761,  774;  QiUon  v.  Winter  (1833),  5  B.  &  Ad.  96  (assignee 
suing  in  assignor's  name  is  subject  to  all  rights  of  defence  that  can  be  raised 
against  the  assignor). 

(c)  Castelli  v.  Boddington  (1853),  1  E.  &  B.  66,  879,  Ex.  Ch. 

l^d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  50  (2),  re-enacting  with 
slight  modification  the  Policies  of  Marine  Assurance  Act,  1868  (31  &  32  Yict. 
c.  86),  s.  1.  The  claim  under  the  policy  being  unliquidated,  a  set-off  of 
premiums  due  from  the  assignor  is  not  an  available  defence  under  this 
section  (Pf  to  V.  Neptune  Marine  Insurance  Co.  (1879),  5  C.  P.  D.  34,  C.  A.; 
Castelli  v.  Boddington,  supra;  and  see  Baher  v.  Adam  (1910),  15  Com.  Cas. 
227). 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  50  (1) ;  Lloyd  v.  Fleming 
(1872),  L.  R.  7  Q.  B.  299  ;  Siuan  and  Cleland's  Graving  Dock  and  Slipway  Co. 
V.  Maritime  Insurance  Co.  and  Croshaiv,  [1907]  1  K.  B.  116,  123  (assignment  of 
claim  without  assigning  policy).  See  Pyman  v.  Marten  (1907),  24  T.  L.  E.  10, 
C.  A.,  for  a  clause  prohibiting  assignment.  Unless  a  policy  imposes  such  a 
condition,  the  consent  of  the  underwriter  is  never  necessary  to  the  validity  of  the 
assignment.  Eor  a  case  in  which  the  policy  imposed  such  a  condition,  see 
Laurie  v.  West  Hartlepool  Thirds  Lndemnity  Association  and  David  (1899),  4 
Com.  Cas.  322. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  50  (3).  It  seems  that 
mere  delivery  is  not  a  customary  manner"  {Baker  v.  Adam,  supra,  per 
Hamilton,  J.,  at  p.  230). 

{g)  lonides  v.  Harford  (1859),  29  L.  J.  (ex.)  36;  Strass  v.  Spillers  and  Bakei^s, 
Ltd.  (1911),  104  L.  T.  284;  compare  Ralli  y.  Universal  Marine  Lnsurance 
Co.  (1862),  4  De  G.  E.  &  J.  1,  C.  A.;  Landauer  v.  Asser,  [1905]  2  KB. 
184. 

(Ji)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  26  ;  and  see  p.  363,  post. 
Clause  5  in  Lloyd's  policy  (see  note  (p),p.  340,  ante)  describing  in  general  words 
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Insueance. 


Sect.  6. 

Subject- 
matter 
Insured  etc. 

Error  in 
name. 

Usual  clause. 


in  which  the  insured  voyage  is  to  be  performed  must  generally  be 
specified  in  the  policy. 

As  the  insertion  of  the  name  of  the  ship  is  only  required  for  the 
purpose  of  identifying  her,  an  error  in  the  name  is  immaterial  if  it 
is  shown  that  the  underwriters  intended  the  policy  to  cover  the 
ship  on  which  the  loss  actually  occurred  (i). 

Accordingly  the  policy  usually  contains  the  clause  or  by 
whatsoever  other  name  or  names  the  ship  may  be  called." 


Floating 
policies. 


Definition. 


Subsequent 
declaration. 


Sub-Sect.  2. — Floating  Policies. 

713.  In  many  cases  the  assured  does  not  know  on  what  ship  or 
ships  the  insured  goods  have  been  or  may  be  loaded,  and  he  conse- 
quently effects  what  is  called  a  floating  policy. 

A  floating  policy  is  a  policy  which  describes  the  insurance  in 
general  terms,  and  leaves  the  name  of  the  ship  or  ships  and  other 
particulars  to  be  defined  by  subsequent  declaration  (k). 

The  subsequent  declaration  or  declarations  may  be  made  by 
indorsement  on  the  policy,  or  in  other  customary  manner  (k). 

Unless  the  policy  otherwise  provides,  the  declarations  must 
be  made  in  the  order  of  dispatch  or  shipment.  They  must,  in  the 
case  of  goods,  comprise  all  consignments  within  the  terms  of  the 
policy,  and  the  value  of  the  goods  or  other  property  must  be  honestly 
stated,  but  an  omission  or  erroneous  declaration  may  be  rectified 
even  after  loss  or  arrival,  provided  the  omission  or  declaration  was 
made  in  good  faith  (k). 

Unless  the  policy  otherwise  provides,  where  a  declaration  of 
value  is  not  made  until  after  loss  or  arrival,  the  policy  must  be 
treated  as  an  unvalued  policy  as  regards  the  subject-matter  of  that 
declaration  (k). 

What  a  714.  A  floating  policy  on  goods  "  on  board  ship  or  ships " 

floating  policy  covers  goods  loaded  at  any  port  within  the  limits  of  the  insured 
^^^^*  voyage  (I).    But  a  declaration  under  a  floating  policy  will  not  make 


the  subject  insured  has  very  rarely  any  effect,  because  the  actual  subject-matter 
of  the  insurance  is  always  designated  in  the  foot  or  margin  of  the  policy  or  in 
the  valuation  clause  (see  p.  378,  post),  the  effect  of  which  is  to  substitute  this 
designation  for  the  above-mentioned  general  clause. 

(i)  Le  Mesurier  v.  Vaughan  (1805),  6  East,  382;  ClaphamY.  Cologan  {1813),. 
3  Camp.  382,  383 ;  lonides  v.  Pacific  Insurance  Co.  (1872),  L.  E.  7  Q.  B.  517, 
Ex.  Ch.  The  name  of  the  ship  carries  no  warranty  of  nationality  {Clapham 
V.  Cologan,  supra;  Dent  v.  Smith  (1869),  L.  E.  4  Q.  B.  414).  The  name  of  the 
master  (see  clause  6  of  Lloyd's  policy,  note  (^),  p.  340,  ante)  need  not  be  stated 
in  the  policy  ;  and  there  is  no  implied  condition  that  he  should  be  correctly 
named,  or  that  the  same  master  should  be  in  command  throughout  the  voyage  ; 
Arnould  on  Marine  Insurance,  s.  174. 

(k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  29,  which  embodies  the 
law  laid  down  in  Bohinson  v.  Touray  (1811),  3  Camp.  158;  Harman  v.  Kingston 
(1811),  3  Camp.  150;  Hunter  v.  Leatldey  (1830),  10  B.  &  C.  858;  Gledstanes 
v.  Royal  Exchange  Assurance  (1864),  5  B.  &  S.  797;  Stevens  v.  Australasian 
Insurance  Go.  (1872),  L.  E.  8  CP.  18  ;  and  overrules  the  decisions  in  Kewley 
v.  Pyan  (1794),  2  Hy.  Bl.  343  ;  Henchman  v.  Offley  (1782),  2  Hy.  BL  345,  n. ; 
and  the  corresponding  dicta  of  Blackburn,  J. ,  in  lonides  v.  Pacific  Insurance 
Go.  (1871),  L.  E.  6  Q.  B.  674,  682. 

[I)  Hunter  v.  Leathley,  supra. 
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the  policy  attach,  if  the  declaration  is  made  dishonestly  (m),  or  if  the  Sect.  6. 
floating  policy  was  not  intended  to  cover  the  interest  of  the  assured  Subject- 
in  the  property  which  is  the  subject  of  the  declaration  (72).  matter 

Insured  etc. 

Sub-Sect.  3. — Transhipment  of  Goods. 

715.  It  is  an  implied  condition  in  the  policy  that  the  ship  named  Transhipment 
therein  shall  not  after  the  commencement  of  the  risk  be  changed  goods, 
without  necessity  or  the  consent  of  the  underwriters.    On  the  other 

hand  (0)  where,  by  a  peril  insured  against,  the  voyage  is  interrupted 

at  an  intermediate  port  or  place,  in  such  circumstances  as,  apart  Marine 

from  any  special  stipulation  in  the  contract  of  affreightment,  to  Insurance 

justify  the  master  in  landing  and  reshipping  the  goods  or  other    ^  ' 

moveables,  or  in  transhipping  them  and  sending  them  on  to  their 

destination,  the  liability  of  the  insurer  continues,  notwithstanding 

the  landing  or  transhipment  (0). 

Sub- Sect.  4. — Subject-matter  :  Hoiu  sjpecified. 

716.  The  subject-matter  insured  must  be  designated  in  a  marine  As  to  specify- 
policy  with  reasonable  certainty  f?fi  ^ht  etcTln 

The  nature  and  extent  of  the  interest  of  the  assured  in  the  tiS  polic>^" 
subject-matter  insured  need  not  be  specified  in  the  policy  (jj). 

Where  the  policy  designates  the  subject-matter  insured  in  general 
terms,  it  must  be  construed  to  apply  to  the  interest  intended  by  the 
assured  to  be  covered  (^). 

In  the  application  of  these  provisions,  regard  must  be  had  to  any 
usage  regulating  the  designation  of  the  subject-matter  insured. 

Notwithstanding  the  general  words  in  clause  5  of  Lloyd's  policy  {q), 
when  the  insurance  is  intended  to  be  confined  to  the  ship  alone, 
this  is  generally  effected  by  inserting,  either  at  the  foot  or  margin 
of  the  policy,  the  words  "  on  ship,"  or  by  stating  in  the  valuation 
clause  that,  as  between  the  assured  and  underwriters  on  the 
particular  policy,  the  subject  of  insurance  is  agreed  to  be  the  ship, 
or  as  many  sixty-fourth  shares  thereof  as  the  assured  owns.  The 
effect  of  either  mode  of  specifying  the  subject  of  insurance  is  to 
obliterate  all  such  other  words  of  the  general  form  as  are  inapplicable 
to  the  specified  subject  (r). 

717.  The  term  "  ship  "  includes  the  hull,  materials,  and  outfit,  what  is 
stores  and  provisions  for  the  officers  and  crew,  and  in  the  case  of  included  in 
vessels  engaged  in  a  special  trade,  the  ordinary  fittings  requisite  for  "^hip. 


(m)  Rivaz  v.  Qerussi  (1880),  6  Q.  B.  D.  222,  C.  A. 

(n)  Scott  V.  Olohe  Marine  Insurance  Co.  (1896),  1  Com.  Cas,  370. 

(0)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  59.  It  is  justly  stated  in 
a  note  to  Arnould  on  Marine  Insurance,  s.  191,  that  the  words  of  this  provision 
imply  that  where  the  transhipment  is  made  necessary  by  a  peril  not  insiu-ed 
against,  the  liability  of  the  insurer  does  not  continue ;  the  provision  seems  to 
impose  a  restriction  upon  the  right  to  recover  on  the  policy  for  which  before 
the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  there  was  no  authority.  As 
to  the  effect  of  a  clause  permitting  transhipment,  see  p.  387,  ;post. 

{p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  26. 

Iq)  See  note  (p),  p.  340,  ante. 

(r)  Robertson  v.  French  4  East,  130,  140,  141;  compare  Simonds  y. 

Hodgson  (1829),  6  Bing.  114. 
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Insurance. 


Sect.  6. 

Subject- 
matter 
Insured  etc. 

As  regards 
"  goods." 


the  trade,  and  also  in  the  case  of  a  steamship,  the  machinery,  boilers, 
coals  and  engine  stores,  if  owned  by  the  assured  (a). 

718.  The  term  ''goods"  means  goods  in  the  nature  of 
merchandise,  and  does  not  include  personal  effects,  whether 
belonging  to  the  master  or  passengers  (6),  nor  food  or  stores  on 
board  (c),  and  in  the  absence  of  any  usage  to  the  contrary  deck 
cargo  and  living  animals  must  be  insured  specifically  and  not  under 
the  general  designation  of  goods  (d).  The  term  includes  money, 
bullion,  or  jewels  if  put  on  board  as  merchandise,  but  does  not 
comprise  jewels,  ornaments,  cash  etc.  not  intended  for  trade  and 
carried  about  or  belonging  to  persons  on  board  (e) ;  and  it  probably 
does  not  include  banknotes  or  bills  of  exchange  (/). 

A  policy  on  goods  will  cover  successive  cargoes  on  board  the 
same  ship  in  the  course  of  the  insured  voyage  {g).  So,  in  whaling 
voyages,  the  term  "  goods  "  will  cover  the  homeward-bound  cargo 
resulting  from  the  fishing  adventure,  such  as  the  oil,  whalebone 
etc.  taken  in  the  fishery  (li). 

But  where  the  goods  insured  are  actually  specified  in  the 
policy  (i),  it  will  not  attach  on  any  goods  which  do  not  answer  the 
description  given ;  for  instance,  an  insurance  on  piece  goods  " 
would  not  cover  hats  (k). 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  L,  r.  15;  see 
s.  30(2)  [ibid.).  In  whaling  voyages  the  term  "outfit"  includes  the  fishing 
stores  of  the  ship  employed,  that  is  to  say,  all  the  instruments  and  apparatus 
necessary  for  taking  the  fish  and  preparing  and  bringing  home  the  proceeds 
[Hill  V.  Patten  (1807),  8  East,  373,  375).  Before  the  Marine  Insurance 
Act,  1906  (6  Edw.  7.  c.  41),  it  was  decided  in  accordance  with  the  general 
custom  of  whaling  voyages  that  outfits  in  this  sense  of  the  term  were  not 
protected  by  a  general  insurance  in  the  ordinary  form  on  the  body  tackle, 
apparel  etc.  of  the  ship,  and  it  would  seem  this  would  still  continue  to  be  the 
case  since  the  Act  (see  s.  26  (4),  ibid.),  if  such  custom  still  exists  (Hoskins  v. 
Fickersgill{\l 83),  3  Doug.  (k.  b.)  222;  The  Dundee  (1823),  1  Hag.Adm.  109,  123; 
Gale  V.  Laurie  (1826),  5  B.  &  C.  156,  164).  As  to  the  meaning  of  the  term 
' '  furniture  "  in  a  time  policy  on  ship  employed  in  the  grain  trade,  see  Hogarth 
V.  Walker,  [1900]  2  Q.  B.  283,  C.  A.  It  is  submitted  that  in  the  absence  of  any 
custom  the  question  raised  in  the  above -cited  cases  would  now  be  determined 
by  the  application  of  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I., 
r.  15.  As  to  whether  a  time  policy  on  ship  would  cover  her  bunker  coal 
and  stores,  see  Roddick  v.  Indemnity  Mutual  Marine  Insurance  Co.,  [1895]  1  Q.  B. 
836  ;  affirmed,  [1895]  2  Q.  B.  380,  0.  A.  Such  a  policy  on  "  hull  and  machinery  " 
does  not  {ibid.). 

{b)  For  an  insurance  on  such  effects,  see  Duffy.  Mackenzie  (1857),  3  C.  B. 
(N.  s.)  16. 

(c)  Broiun\.  Stapyleton  (1827),  4  Bing.  119,  122  ;  compare  Hill  v.  Patten  (1807), 
8  East,  373. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,r.  17.  The  latter 
part  of  the  rule,  which  a^pplies  even  to  goods  usually  carried  on  deck,  simplifies, 
and  to  some  extent  alters,  the  law  on  this  subject  as  it  stood  before  the  Act. 
On  this  subject  see  Da  Costa  v.  Edmunds  (1815),  4  Camp.  142  ;  Apollinaris 
Co.  v.  Nord  Deutsche  Insurance  Co.,  [1904]  1  K.  B.  252. 

(e)  Brown  v.  Siapyleton,  supra. 

If)  Palmer  v.  Pratt  (1824),  2  Bing.  185,  191,  192. 

(g)  Hill  V.  Patten,  supra;  Tobin  v.  Harford  (1863),  13  C.  B.  (n.  s.)  791,  802  ; 
affirmed  (1864),  17  C.  B.  (n.  s.)  528,  537,  Ex.  Ch. 

(h)  Hill  V.  Patten,  sujjra. 

(i)  See,  for  instance,  De  Symonds  v.  Shedden  (1800),  2  Bos.  &  P.  153  ;  Brown 
Brothers  v.  Fleming  (1902),  7  Com.  Cas.  245. 

{Ic)  Hunter  v.  Prinsep  (1806),  1  Marshall,  Marine  Insurance,  4th  ed.,  p.  255  ; 


Part  I. — Marine  Insurance. 


365 


Sect.  6. 
Subject- 
matter 
Insured  etc. 

As  to 
"  freight." 


Passage 
money. 


Advance 
freight. 


719.  Certain  interests  must  be  specifically  insured,  and  are  not 
included  in  the  general  denomination  of  goods  on  ship. 

Freight  must  be  insured  eo  nomine  in  the  policy,  and  this  is 
generally  done  by  inserting  the  words  "  on  freight  "  at  the  foot  or  in 
the  margin  of  the  instrument  (I).  The  term  "  freight,"  when  used 
in  a  policy  to  denote  the  subject-matter  insured,  includes  not  only 
money  payable  to  the  shipowner  for  the  carriage  of  goods,  but  also 
any  benefit  derived  by  him  from  the  employment  of  the  ship,  such 
as  money  paid  by  the  charterer  for  the  hire  of  the  ship,  or  the 
benefit  derived  by  the  shipowner  by  the  carriage  of  his  own 
goods  (m). 

Passage  money,  i.e.,  money  paid  by  the  passenger  before  sailing, 
is  not,  however,  covered  by  a  policy  on  freight  unless  the  terms  of 
the  particular  policy  necessitate  a  different  construction 

720.  The  charterer  may  insure  money  advanced  in  part  payment 
of  freight,  if,  but  only  if,  the  advance  be  not  repayable  in  case  of 
loss  (o),  and  he  may  do  so  by  an  insurance  on  freight,  although  the 
more  usual  course  is  to  insure  it  specifically  as  advances  on  account 
of  or  against  freight  (p). 

721.  Expected  profits,  for  instance  the  profits  which  a  purchaser  As  to  profits, 
of  goods  "  to  arrive  "  would  make  if  the  goods  arrived  safely  at  the 

port  of  destination,  are  not  covered  by  an  insurance  on  goods,  but 
must  be  insured  specifically  as  profits  (q). 

compare  Hart  v.  Standard  Marine  Insurance  Co.  (1889),  22  Q.  B.  D.  499, 
0.  A. 

{I)  See,  for  instance,  Griffiths  v.  Bramley-Moore  (1878),  4  Q.  B.  D.  70,  0.  A. 
As  to  the  meaning  of  an  insurance  on  "  freight  chartered  and/or  as  if  chartered 
on  board  or  not  on  board,"  see  The  Bedouin,  [1894]  P.  1,  12,  C.  A. ;  Williams 
&  Co.  V.  Canton  Insurance  Office,  Ltd.,  [1901]  A.  C.  462. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  90  (repeated  ibid., 
Sched.  I.,  r.  16),  provides  that  "  '  freight '  includes  the  profit  derivable  by  a 
shipowner  from  the  employment  of  his  ship  to  carry  his  own  goods  or  moveables, 
as  well  as  freight  payable  by  a  third  party,  but  does  not  include  passage  money." 
See  the  f ollowmg  cases  as  illustrations  : — Winter  v.  Ilaldimand  (1831),  2  B.  &  Ad. 
649;  Forbes  v.  Aspinall  (1811),  13  East,  323,  _per  Lord  Ellen-boeough,  at 
p.  325;  Flint  v.  Flemyng  (1830),  1  B.  &  Ad.  45;  Devaux  v.  J' Anson  (1839), 
5  Bing  (]sr.  c.)  519.  Where  an  "open  cover"  or  slip  provided  that  the  policy 
was  to  cover  "Invoice  cost  plus  freight  and  insurance,  etc,"  it  was  held  that  the 
word  "  freight "  meant  freight  which,  at  the  time  of  the  loss,  the  assured  had 
paid  or  had  become  liable  to  pay,  and  did  not  denote  freight  payable  on  delivery 
of  the  cargo  at  the  port  of  destination  (Rung  v.  Methuen  (1907),  24  T.  L.  E. 
145,  C.  A.). 

(n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss.  90,  30  (2),  Sched.  I., 
r.  16 ;  Denoon  v.  Home  and  Colonial  Assurance  Co.  (1872),  L.  E.  7  C.  P.  341. 

(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  12.  A  loan  on  account 
of  freight,  repayable  absolutely,  whether  or  not  there  be  a  loss  of  ship  or  goods, 
does  not  constitute  an  insurable  interest  (see  Allinson  v.  Bristol  Marine  InsiLrance 
Co.  (1876),  1  App.  Cas.  209,  229,  and  p.  370,  post). 

(p)  Hall  V.  Janson  (1855),  4  E.  &  B.  500  ;  Wilson  v.  Martin  (1856),  11  Exch. 
684;  Williams  v.  A^orth  China  Insurance  Co.  (1876),  1  C.  P.  D.  757,  761,  C.  A. ; 
Allinson  v.  Bristol  Marine  Insurance  Co.,  supra ;  and  see  Currie  &  Co.  v.  Bombay 
Native  Insurance  Co.  (1869),  L.  E.  3  P.  0.  72;  Thames  and  Mersey  Marine 
Insurance  Co.  v.  Pitts,  Son,  and  King,  [1893]  1  Q.  B.  476.  On  this  point  see, 
further,  p.  370,  post. 

{q)  A  policy  on  profits  with  the  clause  "beginning  the  adventure  from  the 
loading  of  the  goods  "  will  cover  only  the  profit  on  goods  which  are  actually- 
shipped  {M^Swiney  v.  Royal  Exchange  Assurance  (1850),  14  Q.  B.  634,  646, 
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Sect.  6.        Commissions  to  arise  from  the  sale  of  goods  are,  like  profits,  an 

Subject-     interest  in  the  goods  themselves,  but  such  commissions  are  not 

matter  covered  by  an  insurance  on  goods.  They  must  be  specifically 
Insured  etc. 

As  to  722.  Loans  on  bottomry  and  respondentia  give  rise  to  a  maritime 

bottomry  and  risk,  and  may  be  the  subject  of  insurance  by  the  lenders. 
resjjondentia.       These  interests  must,  however,  be  specifically  described  in  the 
policy,  and  cannot  be  insured  under  the  general  designation  of  ship 
or  goods  (s),  unless  it  be  shown  to  be  the  usage  of  any  particular 
trade  to  insure  them  under  such  a  general  designation  (t). 

723.  A  policy  on  disbursements  will  cover  an  advance  of  freight 
for  the  ship's  purposes,  or  an  expenditure  on  coal,  engine-room 
stores  and  port  charges  (u). 

Sub-Sect.  5, — Nature  and  Extent  of  Interest  need  not  he  specified. 

724.  The  nature  and  extent  of  the  interest  of  the  assured  in 
the  subject-matter  insured  need  not,  as  a  general  rule,  be  specified 
in  the  policy,  unless  there  be  a  usage  making  it  necessary  (a). 
Thus  in  a  contract  of  reinsurance  it  is  sufficient  to  designate  the 
subject-matter  as  being  ship  or  goods  etc.  without  describing  the 
contract  as  one  of  reinsurance  And  a  policy  on  goods  will 
cover  the  interest  of  carriers  on  goods  so  as  to  protect  them  against 
liability  to  the  owner  for  the  loss  of  the  goods  (c). 

Sect.  7. — Insurable  Interest. 
Sub- Sect.  1. — Definition. 

725.  The  Act  does  not  profess  to  give  an  exhaustive  definition 
of  insurable  interest  (d),  but,  subject  to  the  provisions  of  the  Act, 

Ex.  Ch.  ;  Halhead  v.  Young  (1856),  6  E.  &  B.  312),  but  a  policy  may  be  so 
framed  as  to  cover  profits  in  respect  of  goods  before  they  are  put  on  board 
{M'Swineyy.  Royal  Exchange  Assurance  (1850),  14  Q.  B.  634,  660,  Ex.  Ch.).  See 
also  Wilson  v.  Jones  (1867),  L.  E.  2  Exch.  139,_per  Willes,  J.,  at  pp.  146,  147  ; 
Wyllie  V.  Povah  (1907),  12  Com.  Cas.  317. 

(r)  Lucena  v.  Graufurd  (1806),  2  Bos.  &  P.  (n.  r.)  269,  314,  315,  H.  L. ; 
Anderson  v.  Morice  (1875),  L.  E.  10  0.  P.  609,  624,  Ex.  Ch. ;  Mackenzie  v. 
Whitivorth  (1875),  1  Ex.  D.  36,  43,  C.  A. ;  Buchanan  &  Co.  v.  Faber  (1899), 
4  Com.  Cas.  223  (commission  may  be  covered  by  a  policy  on  disbursements). 
As  to  insurable  interest  in  profits,  see  p.  369,  jjost. 
(s)  Glover  v.  Black  (1763),  3  Burr.  1394. 

(t)  Gregory  v.  Christie  (1784),  3  Doug.  (k.  b.)  419;  Marshall  on  Marine 
Insurance,  4th  ed.,  p.  256. 

(u)  Currie  &  Co.  v.  Bombay  Native  Insurance  Co.  (1869), 'L.  E.  3  P.  0.  72.  See 
further,  as  to  what  is  covered  by  a  policy  on  disbursements,  Boddick  v. 
Indemnity  Mutual  Marine  Insurance  Co.,  [1895]  2  Q,.  B.  380,  C.  A.  ;  Buchanan 
&  Co.  V.  Faber  (1899),  4  Com.  Cas.  223;  Lawther  v.  Black  (1901),  6  Com.  Cas.  5, 
196,  C.  A. ;  Price  v.  Maritime  Insurance  Co.,  [1901]  2  K  B.  412,  C.  A.  (on 
''advances") ;  Moran,  Galloway  &  Co.  v.  Uzielli,  [1905]  2  K.  B.  555. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  26  (2),  (4);  and  see 
p.  363,  ante. 

{h)  Mackenzie  v.  Whitivorth,  supra,  at  p.  42.  See  also  Carruthers  v.  Sheddon 
(1815),  6  Taunt.  14.    As  to  reinsurance,  see,  further,  p.  315,  post. 

(c)  Crowley  v.  Cohen  (1832),  3  B.  &  Ad.  478.  Compare  Joyce  v.  Kennard 
(1871),  L.  E.  7  Q.  B.  78  ;  Cu7iard  Steamship  Co.  v.  Marten,  [1903]  2  K.  B.  511, 
C.  A. 

{d)  In  a  celebrated  judgment  Lawrence,  J.,  has  explained  in  the  following 
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every  person  has  an  insurable  interest  who  is  interested  in  a  marine 
adventure  (e)  and  its  proceeds.  In  particular  a  person  is  interested 
in  a  marine  adventure  when  he  stands  in  any  legal  or  equitable 
relation  to  the  adventure  or  to  any  insurable  property  at  risk 
therein,  in  consequence  of  which  he  may  benefit  by  the  safety  or 
due  arrival  of  insurable  property,  or  may  be  prejudiced  by  its  loss, 
or  by  damage  thereto,  or  by  the  detention  thereof,  or  may  incur 
liability  in  respect  thereof  (/). 

A  person  may  be  said  to  be  interested  in  an  event  when,  if 
the  event  happens,  he  will  gain  an  advantage,  and  if  it  is  frustrated 
he  will  suffer  a  loss  (g),  and  it  may  be  stated  as  a  general 
principle  that  to  constitute  an  insurable  interest  it  must  be  an 
interest  such  that  the  peril  would  by  its  proximate  effect  cause 
damage  to  the  assured,  that  is  to  say,  cause  him  to  lose  a  benefit 
or  incur  a  liability  (/^) . 

726.  The  assured,  in  order  to  recover  under  a  policy,  must  be  Assured  must 
interested  in  the  subject-matter  insured  at  the  time  of  the  loss,     ^ Jg^^^i^e"^ 
but  he  need  not  be  interested  in  it  when  the  insurance  is  effected,  Qf  i]^q  iQgg^ 
provided  that  where  the  subject-matter  is  insured  ''lost  or  not    Lost  or  not 
lost,"  the  insured  may  recover  although  he  may  not  have  acquired  lost."' 
his  interest  until  after  the  loss  (i).    It  is  not,  therefore,  a  good 
plea  to  an  action  brought  to  recover  an  average  loss  of  goods  on  a 
policy  "  lost  or  not  lost  "  that  the  plaintiff  first  acquired  an  interest 
in  the  property  after  the  loss  occurred,  for  where  the  assured 
purchased  or  acquired  the  goods  as  sound  or  undamaged  goods,  a 
loss  has  been  sustained  by  him,  and  as  the  policy  contains  the 
clause  "  lost  or  not  lost  "  it  covers  such  past  loss  (j).    The  same 
considerations  would  evidently  apply  to  an  action  brought  to 
recover  a  total  loss  of  goods  on  a  policy  "  lost  or  not  lost"  if  the 
contract  under  which  the  assured  purchased  the  goods  makes  him 

words  tlie  nature  of  an  insurable  interest : — "A  man  is  interested  in  a  thing  to 
"whom  advantage  may  arise  or  prejudice  happen  from  the  circumstances  which 
may  attend  it ;  .  .  .  and  whom  it  importeth  that  its  condition  as  to  safety  or 
other  quality  should  continue.  Interest  does  not  necessarily  imply  a  right  to 
the  whole  or  part  of  the  thing,  nor  necessarily  and  exclusively  that  which  may 
be  the  subject  of  privation,  but  the  having  some  relation  to,  or  concern  in,  the 
subject  of  the  insurance ;  which  relation  or  concern,  by  the  happening  of  the 
perils  insured  against,  may  be  so  effected  as  to  produce  a  damage,  detriment  or 
prejudice  to  the  person  insuring.  And  where  a  man  is  so  circumstanced  with 
respect  to  matters  exposed  to  certain  risks  and  dangers  as  to  have  a  moral 
certainty  of  advantage  or  benefit  but  for  those  risks  and  dangers,  he  may  be 
said  to  be  interested  in  the  safety  of  the  thing.  To  be  interested  in  the 
preservation  of  a  thing  is  to  be  so  circumstanced  with  respect  to  it  as  to  have 
benefit  from  its  existence,  prejudice  from  its  destruction  "  [Lucena  v.  Crau  furd 
(1806),  2  Bos.  &  P.  (n.  r.)  269,  302,  H.  L.).  See  also  :per  Lawrence,  X,  in 
Barclay  v.  Cousins  (1802),  2  East,  544. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  5  (1).  For  the  definition 
of  "marine  adventure,"  see  note  (m),  p.  337,  ante. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  5  (2).  The  assured  has  an 
insurable  interest  in  the  charges  of  any  insurance  which  he  may  effect  {iJnd.  s.  13). 

{g)  Wilson  v.  Jones  (1867),  L.  E.  2  Exch.  139,  Ex.  Oh.,  per  Blackbuen,  J.,  at 
pp.  150,  151. 

{h)  Seagrave  v.  Uiiion  Marine  Insurance  Co.  (1866),  L.  E.  1  C.  P.  305,  jjer 
WiLLES,  J.,  at  p.  320. 

(^)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  6 ;  Rliind  v.  Wilkinson 
(1810),  2  Taunt.  237  ;  Cousins  v.  Nantes  (1811),  3  Taunt.  513,  Ex.  Ch. 

(/)  Sutherland  v.  Pratt  (1843),  11  M.  &  W.  296,  311,  312. 
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liable  for  the  price,  although  the  goods  were  totally  lost  at  the  time 
he  made  the  contract.  But  of  course  the  assured  cannot  in  any  case 
recover  for  a  loss  of  which  he  was  aware  and  the  insurer  was  not, 
at  the  time  when  the  contract  was  effected  {k)  ;  moreover,  if  he  has 
no  insurable  interest  at  the  time  of  the  loss,  he  cannot  acquire  such 
an  interest  by  any  act  or  election  after  he  is  aware  of  it  {I). 

Stjb-Sect.  2. — Nature  of  Interest. 

727.  A  vested  interest  in  possession  is  not  necessary  to 
constitute  an  insurable  interest.    An  expectancy  coupled  with  the 

necessar ^for*  present  existing  title  to  that  out  of  which  the  expectancy  arises  is 
^  an  insurable  interest.  Thus  freight  payable  either  on  the 
arrival  of  the  goods  or  under  a  charterparty  is  insurable  by  the 
shipowner  (m) ;  but  the  expectation  of  benefit  to  arise  from  some 
subject  in  which  the  party  insuring  is  not  actually  interested,  but 
only  expects  to  be  interested,  is  not  an  insurable  interest.  Thus 
the  expectation  of  commission,  or  of  profit  to  arise  out  of  the  sale 
of  goods  not  contracted  for  at  the  time  of  their  loss,  is  not  an 
insurable  interest  under  a  policy  (n). 

728.  A  partial  interest  of  any  miture  is  insurable  (o).  Thus  an 
undivided  or  "  hotchpot  "  interest  in  the  subject-matter  insured, 
such  as  the  interest  of  a  part  owner,  whether  joint  tenant  or  tenant 
in  common,  is  insurable  (^).  Similarly  a  portion  only  of  the  freight 
at  risk  on  a  particular  voyage  may  be  insured  {q). 

729.  A  defeasible  interest  is  insurable  (r).  For  instance,  the 
right  of  captors  to  their  prize  under  the  Naval  Prize  Act,  1864  (s), 
is  an  insurable  interest  before  condemnation,  though  defeasible  by 
the  release  of  the  Crown  or  by  a  sentence  of  restoration  (^). 

Again,  where  a  person  who  has  contracted  for  the  purchase  of  goods 
has  insured  them,  he  has  an  insurable  interest,  notwithstanding 
that  he  might,  at  his  election,  have  rejected  the  goods  or  treated 
them  as  at  the  seller's  risk,  by  reason  of  the  latter's  delay  in 
making  delivery  or  otherwise  {u). 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  6  (1),  Sched.  I.,  r.  1. 
(/)  lUd.,  s.  6  (2);  Anderson  v.  Morice  (1876),  1  App.  Cas.  713,  749;  Stockdale 
V.  Dunlop  (1840),  6  M.  &  W.  224. 
(m)  See  pp.  369,  370,  393,  post. 

(n)  Stockdale  v.  Dunlop,  supra;  compare  Lucemi  v.  Craufurd  (1806),  2 
Bos.  &  P.  (n.  e.)  269,  323,  H.  L.,  and  see  the  judgment  of  Walton,  J.',  in 
Moran,  OaLloivay  &  Co.  v.  Uzielli,  [1905]  2  K.  B.  555  (where  the  plaintiffs  had 
lent  a  sum  of  money  to  the  owners  of  a  foreign  ship  for  disbursements ;  by 
instituting  an  action  in  rem  they  could,  but  for  the  loss  of  the  ship,  have  acquired 
a  lien  on  her  ;  and  therefore  it  was  held  that  they  had  an  insurable  interest 
in  the  ship  to  the  extent  of  the  unsatisfied  balance  of  their  advances). 
(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  8. 

[p]  Bohertson  v.  Hamilton  (1811),  14  East,  522  ;  Inglis  v.  Stock  (1885),  10 
App.  Cas.  263,  274. 

{q)  Griffiths  V.  Bramley-Moore  (1878),  4  Q.  B.  D.  70,  C.  A. 
(V)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  7  (1). 
{s)  27  &  28  Vict.  c.  25. 

{t)  Stirling  v.  Vauglian  (1809),  11  East,  619,  distinguishing  Lucena  v. 
Craufurd,  supra,  at  p.  323  ;  and  see  cases  cited  in  note  (m),  p.  post,  and 
title  PiiizE  Law  and  Jurisdiction. 

{y)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  7  (2);  Sparkes  v. 
Marshall  (1836),  2  Bing.  (n.  C.)  761  ;  Anderson  v.  Morice,  supra,  at  pp.  727, 
735 ;  approved,  Iriglis  v.  Stock,  supra,  at  p.  274  ;  explained  in  Colonial  Insurance 
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730.  A  contingent  interest  is  insurable  (a).    For  instance,  a 

carrier  or  other  bailee  who  may  become  liable  to  the  bailor  for  the  Insurable 
loss  of  goods  by  the  perils  insured  against  has  an  insurable  interest.  Interest. 
Similarly  any  liability  to  a  third  party  which  may  be  incurred  by  continent 
the  owner  of  property  by  reason  of  maritime  perils  constitutes  an  interest, 
insurable  interest  (b). 

A  shipowner  who  has  entered  into  recognisances  in  the  Admiralty 
Court  to  pay  the  salvors  of  ship  and  cargo  has  a  lien  on,  and 
therefore  an  insurable  interest  in,  the  cargo  for  the  average  contri- 
bution due  to  him  from  its  owner  (c).  He  may  also  protect  himself 
by  insurance  against  charges  imposed  by  statute  in  respect  of 
the  carriage  of  passengers  (cZ),  and  against  liabilities  consequent  on 
the  casualties  enumerated  in  Part  VIII.  of  the  Merchant  Shipping 
Act,  1894  (e),  and  of  other  liabilities  resulting  from  casualties 
happening  in  the  course  of  the  navigation  of  his  ship. 

731.  In  order  to  have  an  insurable  interest  in  profits,  the  assured  J^rofits. 
must  either  be  the  owner  of  goods  or^must  have  entered  into  a 
legally  binding  contract  for  the  purchase  of  them  (/).  Moreover, 
under  a  valued  policy  on  profits,  he  must  prove  that  but  for  the 

loss  he  would  have  derived  some  profit  (^),  and  in  the  case  of  an 
open  policy,  he  cannot  recover  more  than  the  amount  of  profit  he 
would  have  made  if  the  loss  had  not  occurred  (h). 

Sub-Sect.  3. — Interests  in  Ship,  Freight  and  Advance  Freight. 

732.  A  shipowner  has  an  insurable  interest  in  his  ship,  even  The  ship- 
when  he  has  let  her  out  to  a  charterer  who  has  covenanted  to  pay  o^^^^* 
him  her  full  value  in  case  of  her  being  lost,  and  he  can  in  case  of 

such  loss  recover  the  full  value  from  the  underwriter,  the  latter 
being  subrogated  to  the  rights  of  the  assured  against  the  charterer  (?"). 
A  shipowner  also  has  an  insurable  interest  in  freight  {k) .    It  is 


Co.  of  New  Zealand  v.  Adelaide  Marine  Insurance  Co.  (1886),  12  App.  Cas. 
128,  136,  P.  0. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  7  (1).  See  also  title 
Carriees,  Yol.  IV.,  p.  92. 

(6)  lUd.,  ss.  3  (2)  (c),  5  (2) ;  Crowley  v.  Cohen  (1832),  3  B.  &  Ad.  478  ;  Joyce 
V.  Kennard  (1871),  L.  E.  7  Q.  B.  78  ;  Stephens  v.  Australasian  Insurance  Co. 
(1872),  L.  E.  8  C.  P.  18;  Hill  v.  Scott,  [1895]  2  Q.  B.  713,  C.  A.  See  also 
Mackenzie  v.  Whitiuortli  (1875),  1  Ex.  D.  36,  C.  A.  (reinsiwance  by  underwriter) ; 
Lucena  v.  Craufurd  (1806),  2  Bos.  &  P.  (n.  h.)  269,  per  Lord  Eldon,  at  p.  323 ; 
Moran,  Galloway  &  Co.  v.  Uzielli,  [1905]  2  K.  B.  555  (as  to  which  see  note  (n), 
p.  368,  ante). 

(c)  Briggs  v.  Merchant  Traders'  Ship  Loan  and  Insurance  Association  (1849), 
13  Q.  B.  167. 

{d)  See  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  328—335  ; 
Gihson  v.  Bradford  (1855),  4  E.  &  B.  586  ;  Willis  v.  Cooke  (1855),  5  E.  &  B.  641. 

(e)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  506.  See  also  title 
Shipping  and  Navigation. 

(/)  Stockdale  v.  Dunlop  (1840),  6  M.  &  W.  224  ;  Sparkes  v.  Marshall  (1836), 
2  Bing.  (n.  c.)  761.  As  to  what  profits  will  be  covered  under  the  ordinary  form 
"  beginning  of  the  adventure  etc.:,"  see  note  {q),  p.  365,  aiite. 

{g)  Hodgson  v.  Glover  (1805),  6  East,  316. 

(h)  Fyrey.  Glover  (1812),  16  East,  218. 

{i)  Hobhs  V.  Hannam  (1811),  3  Camp.  93;  Marine  Insurance  Act,  1906  (6 
Edw.  7,  c.  41),  s.  14  (3).    As  to  subrogation,  see  pp.  490  et  seq.,post. 

{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  90,  Sched.  I.,  r.  16  ;  see 


H.L.  —XVII. 


370 


Insurance. 


Sect.  7. 
Insurable 
Interest. 


Freight- 
charterer. 


Advance 
freights. 


Vendor  and 
purchaser. 


important,  however,  to  observe  that,  as  in  the  case  of  other  interests, 
the  shipowner's  right  to  recover  the  insured  freight  depends  "upon 
the  question  whether  he  had  an  insurable  interest  at  the  time  of 
the  loss  (Z),  or  in  other  words  whether  the  risk  had  at  that  time 
attached.    This  question  is  discussed  elsewhere  {m). 

The  charterer,  as  well  as  the  shipowner,  may  have  an  insurable 
interest  in  freight,  because  a  loss  of  the  goods  causes  a  loss  of  the 
bill  of  lading  freight,  but  whether  as  a  general  rule  his  insurable 
interest  is  not  limited  to  the  excess  of  the  bill  of  lading  freight  over 
the  charterparty  freight,  is  a  question  which  has  not  yet  been 
decided.  It  may  to  some  extent  depend  upon  the  terms  of  the 
charterparty  (n).  Such  excess  of  the  bill  of  lading  freight  may  be 
insured  as    profit  on  charter  "  (o). 

733.  In  the  case  of  advance  freight,  the  person  advancing  the 
freight  has  an  insurable  interest  in  so  far,  but  only  in  so  far,  as 
such  freight  is  not  repayable  in  case  of  loss  ( j?) ;  whether  the  money 
advanced  is  or  is  not  repayable  in  case  of  loss  depends  upon  the 
terms  of  the  charterparty  or  other  agreement  under  which  the  money 
is  advanced  (q). 

So  a  passenger  who  has  paid  his  passage  money  has  an  insurable 
interest  in  it ;  but  it  must  be  designated  in  the  policy  as  passage 
money  (r). 

Sub-Sect.  4. — Vendor  and  Purchaser. 

734.  As  long  as  the  vendor  of  a  ship  or  of  goods  retains  any 
interest  in  the  property,  he  can  insure  it  to  the  extent  of  such 
interest.  Thus  where  the  owner  of  a  ship  has  sold  her  under  a 
contract  which  binds  him  to  pay  the  purchaser  ^500  if  a  loss 
should  happen  within  three  months,  he  has  an  insurable  interest 


p.  365,  ante ;  see  also  judgments  of  Brett,  J.,  and  Bramwell,  B.,  in  Eanh'n 
V.  Potter  (1873),  L.  E.  6  H.  L.  83,  at  pp.  98,  133.  For  the  meaning  of 
"  freight "  when  used  to  describe  the  subject-matter  of  the  policy,  see  p.  365, 
ante. 

{I)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  6. 

(m)  As  to  commencement  and  duration  of  the  risk,  see  pp.  381  et  seq.,  post. 

(n)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  16  (2).  In  United 
States  Shipping  Co.  v.  Empress  Assurance  Corporation,  [1907]  1  K.  B.  259  (a  case 
of  sub-charter),  the  decision  of  Channell,  J.,  was  against  the  limitation.  His 
judgment  was  affirmed,  but  without  deciding  any  question  of  law,  S.  C,  [1908] 
1  K.  B.  116,  C.  A. 

(o)  Asfar  &  Co.  v.  Bliindell,  [1895]  2  Q  B.  196. 

(p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  12. 

((/)  See,  further,  title  Shipping  and  Navigation  on  this  question.  The 
following  are  the  principal  cases  bearing  upon  it : — Pe  Silvale  v.  Kendall  (1815), 
4  M.  &  S.  37  ;  Manfield  v.  Maitland  (1821),  4  B.  «&  Aid.  582,  585;  Wilson  v. 
Martin  (1856),  11  Exch.  684;  Winter  v.  Haldimand  (1831),  2  B.  &  Ad.  649; 
Hicks  V.  Shield  (1857),  7  E.  &  B.  633  ;  Proege  v.  Suart,  The  Karnak''  (1869), 
L.  E.  2  P.  C.  505,  514;  Allison  v.  Bristol  Marine  lnsura7ice  Co.  (1876),  1  App. 
Cas.  209,  222,  229,  234  ;  Watson  &  Co.  v.  ShanMand  (1873),  L.  E.  2  Sc.  &  Div. 
304. 

(r)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  90,  Sched.  I.,  r.  16; 
Penoon  v.  Honfie  and  Colonial  Assurance  Co.  (^1872),  L.  E.  7  0.  P.  341 ;  and  see 
p.  365,  ante.  As  to  the  shipowner's  right  to  insure  against  his  obligations  to 
passengers,  in  case  of  loss,  under  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  ss.  328 — 335,  see  p.  369,  ante. 
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to  the  extent  of  that  sum  (s).    But  when  the  property  which  is  the      ^^^t.  7. 

subject-matter  of  the  contract  of  sale  has  completely  passed  from  Insurable 

the  vendor  to  the  purchaser,  or  when  it  has  under  the  contract  of  Interest. 

sale  become  completely  at  the  purchaser's  risk,  the  vendor  ceases 

to  have  any  insurable  interest  (^),  and,  conversely,  the  purchaser 

acquires  one.    Thus  a  contract  for  the  sale  of  goods  to  be  supplied 

on  board  a  particular  vessel  may  be  so  framed  that  the  property 

in  them  and  the  risk  of  their  loss  do  not  pass  to  the  purchaser 

until  a  complete  cargo  has  been  loaded  {a) ;  or  the  contract  may 

be  so  framed  that  the  property  in  and  the  risk  as  to  any  part  of 

the  goods  pass  to  the  purchaser  on  shipment.    In  the  former 

case  the  purchaser  has  no  insurable  interest  until  the  complete 

cargo  has  been  loaded ;  in  the  latter  case  he  acquires  an  insurable 

interest  on  any  part  of  the  goods  then  shipped. 

An  unpaid  vendor  of  goods  has  a  right  of  stoppage  in  transitu  if  Right  of 
the  purchaser  has  become  insolvent,  and  the  goods  are  stopped  f^'^^ansitu 
before  they  get  into  the  purchaser's  possession,  and  before  he  has 
transferred  them  to  a  sub-purchaser  by  indorsement  of  the  bill  of 
lading ;  but  it  follows  from  the  above  principles  that  he  has  no 
insurable  interest  unless  and  until  he  has  effectually  stopped  the 
goods  in  transit  (b). 

Sub-Sect.  5. — Mortgagor  and  Mortgagee. 

735.  Where  the  subject-matter  insured  is  mortgaged,  the  mort-  Mortgagor 
gagor  has  an  insurable  interest  in  the  full  value  thereof,  and  the 
mortgagee  has  an  insurable  interest  in  respect  of  any  sum  due  or  to 
become  due  under  the  mortgage. 

A  mortgagee,  consignee,  or  other  person  having  an  interest  in 
the  subject-matter  insured  may  insure  on  behalf  and  for  the  benefit 
of  other  persons  interested  as  well  as  for  his  own  benefit  (c). 

The  mortgagor  has  an  insurable  interest  in  the  full  value  of  the 
property  insured,  even  though  it  be  mortgaged  to  its  full  value, 
because  in  case  of  loss  he  would  not  only  be  deprived  of  the  pro- 
perty, but  would  also  remain  liable  for  the  mortgage  debt  {cl). 


(s)  Reed  v.  Cole  (1764),  3  Burr.  1512;  compare  North  of  England  Oil-cake  Co. 
V.  Archangel  Insurance  Co.  (1875),  L.  R.  10  Q.  B.  249. 

[t)  Joyce  Y.  Swann  (1864),  17  C.  B.  (n.  s.)  84;  lonides  v.  Harford  (1859),  29 
Xi.  J.  (ex.)  36  (termination  of  risk  by  transfer  of  property) ;  Seagrave  v.  Union 
Marine  Insurance  Co.  (1866),  L.  R.  1  C.  P.  305;  Sparkes  v.  3Iarshall  {18S6),  2 
Bing.  (n.  c.)  761 ;  Inglis  v.  Stock  (1885),  10  App.  Cas.  263.  As  to  the  question 
'whether  and  when  under  a  contract  for  the  sale  of  goods  the  property  passes  to 
the  purchaser  or  is  at  his  risk,  see  Fragano  v.  Long  (1825),  4  B.  &  C.  219; 
Calcutta  and  Burmah  Steam  Navigation  Co.  v.  Be  Mattos  (1863),  32  L.  J.  (q.  b.) 
322,  328 ;  and  title  Sale  of  Goods. 

(a)  Anderson  Y.  Morice  (1875),  L.  E.  10  C.  P.  609,  Ex.  Ch. ;  affirmed  (1876), 
1  App.  Cas.  713  (the  House  being  equally  divided) ;  Colonial  Insurance  Co.  of  New 
Zealand  v.  Adelaide  Marine  Insurajice  Co.  (1886),  12  App.  Cas.  128,  P.  C. 

{h)  Clay  V.  Harrison  (1829),  10  B.  &  C.  99 ;  Arnould  on  Marine  Insurance, 
s.  286.  Such  an  interest  cannot  be  acquired  after  a  loss  by  any  election  made 
with  knowledge  of  it;  see  p.  368,  ante;  see,  further,  titles  S.-lle  of  Goods; 
Shipping  and  Navigation. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  14  (1),  (2).  As  to  the 
interest  of  persons  entitled  to  indemnity,  see  p.  374,  post. 

[d)  Alston  V.  Camphell  (1779),  4  Bro.  Pari.  Cas.  476;  Ward  v.  Beck  (1863),  13 
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When  the  mortgagor  has  covenanted  to  insure  the  mortgaged 
property  on  account  of  the  mortgagees,  he  holds  the  proceeds  in 
trust  for  them  (e). 

As  regards  the  mortgagee,  the  amount  recoverable  by  him  under 
a  policy  effected  by  him  will  depend  upon  the  intention  he  had  in 
effecting  it.  If  he  intended  the  policy  to  cover  the  whole  interest  (/), 
that  is,  his  own  interest  and  that  of  the  mortgagor,  he  can 
recover  the  whole  amount  insured,  under  trust  as  to  the  surplus,  to 
hold  it  for  the  mortgagor ;  but  if  he  intended  it  only  to  cover  his 
own  interest  as  mortgagee,  he  can  recover  only  to  the  extent  of 
the  mortgage  debt  (g). 

Sub-Sect.  6. — Trustee  and  Consignee, 

Trustee.  736.  A  trustee  who  has  the  legal  interest  in  the  subject-matter 

insured  may  insure  in  respect  of  such  interest  to  the  full  value  of 
the  subject-matter,  and  may  recover  the  whole  amount,  alleging  the 
interest  to  be  in  himself,  and  he  will  then  hold  such  amount  in 
trust  for  his  cestui  que  trust  (h). 

Consignee.  737.  A  consignee  who  at  the  time  of  the  loss  has  a  lien  or 
charge  on  the  property  in  respect  of  advances,  and  an  indorsee  of  a. 
bill  of  lading  to  whom  a  general  balance  is  due,  can  effect  an  insur- 
ance on  their  own  account,  and  can  recover,  averring  their  interest 
to  be  in  themselves  to  the  amount  of  their  lien,  charge  or  balance. 
They  can  also  protect  in  the  same  insurance  their  own  interest  and 
the  interest  of  other  parties  in  the  property,  averring  the  interest 
to  be  in  themselves  and  in  those  other  parties  (i).  A  consignee  who- 
at  the  time  of  the  loss  has  a  mere  naked  right  to  take  possession 
can  recover  on  a  policy  effected  by  him,  but  only  if  he  alleges  the 
interest  in  the  consignors  and  also  proves  that  the  latter  have 
authorised,  or  subsequently  adopted,  the  policy  (k) . 


C.  B.  (n.  s.)  668  (an  instrument  which  is  in  form  an  absolute  transfer  may  be 
shown  to  be  a  mortgage). 

(e)  Ladhroke  v.  Lee  (1850),  4  De  Gr.  &  Sm.  106,  119 ;  Swan  and  Cleland's^ 
Graving  Dock  and  Slipway  Go.  v.  Maritime  Insurance  Co.  and  Croshaw,  [1907] 
1  K.  B.  116,  121;  compare  Levy  &  Co.  v.  Merchants'  Marine  Lnsurance  Co. 
(1885),  52  L.  T.  263. 

(/)  See  Marine  Insurance  Act,  1906  (6  Edw.  V,  c.  41),  s.  14  (2). 

{g)  Irving  v.  Richardson  (1831),  2  B.  &  Ad.  193  ;  Carruthersy,  Sheddon  (1815)^ 
6  Taunt.  14,  17;  Williams,  v.  North  China  Insurance  Co.  (1876),  1  C.  P.  D.  757,. 
C.  A.  Compare,  however,  Denoon  v.  Home  and  Colonial  Assurance  Co.  (1872),. 
L.  E.  7  C.  P.  341 ;  some  parts  of  the  judgment  in  the  last  case  are  difficult 
to  reconcile  with  the  other  cases. 

{h)  Lucena  v.  Craufurd  (1806),  2  Bos.  &  P.  (n.  r.)  269,  H.  L.,  per  Lord  Eldon, 
at  pp.  323,  324 ;  Msiuorth  v.  Alliance  Marine  Insurance  Co.  (1873),  L.  E.  8  C.  P. 
696,  per  Beett,  J.,  at  p.  638. 

(*•)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  14  (2).  This 
provision  embodies  the  law  as  laid  down  in  Wolff  t.  Horncastle  (1798),  1  Bos. 
&  P.  316;  Hill  V.  Secretan  (1798),  1  Bos.  &  P.  315;  Bohertson  v.  Hamilton 
(1811),  14  East,  522;  Carruthers  v.  Sheddon,  supra.  See  also  Sutherland  v.. 
Pratt  (1843),  12  M.  &  W.  16;  Hihbert  v.  Carter  (1787),  1  Term  Eep.  745; 
Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per  BowEN",  L.J.,  at  p.  398. 

(k)  Lucena  v.  Craufurd,  supra,  per  Lord  Eldon;  Seagrave  v.  Union  Marine 
Insurance  Co.  (1866),  L.  E.  1  C.  P.  305,  per  Willes,  J.,  at  pp.  319,  320. 
Whether  an  equitable  consignee  to  whom  at  the  time  of  the  loss  the  legal 
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A  consignee  has  an  insurable  interest  in  his  commission  if  at  the     Sect.  7. 
time  of  the  loss  he  has  a  binding  contract  for  the  consignment  Insurable 
to  him  of  a  cargo  (I),  Interest. 

Sub- Sect.  7. — Captors.  Interest  in 

commission. 

738.  Captors,  prize  agents  and  others  very  often  effect  policies  on  captors,  prize 
captured  property.    The  captors  generally  are  in  possession  of  the  agents  etc. 
property  captured,  and  are  liable  to  pay  costs  and  charges  if  they 
have  taken  possession  improperly,  and  are  also  liable  to  render  back 
property  if  it  should  turn  out  to  be  neutral.    They  therefore  have 
an  interest  in  the  property  {771). 


Sub-Sect.  8. —  Wages  :  Bottomry  and  Respondentia. 

739.  The  master  or  any  member  of  the  crew  of  a  ship  has  an  interest  of 
insurable  interest  in  respect  of  his  wages  (^i).  master  or 

The  lender  of  money  on  bottomry  or  respondentia  has  an  insur- 
able  interest  in  respect  of  the  loan  (0),  because  the  borrower  is  respoMenUa. 
discharged  from  liability  if  the  ship  or  goods  which  are  hypothe- 
cated be  totally  lost  {p). 

In  order  that  an  assured  may  be  entitled  to  recover  under 
a  policy  on  bottomry  or  respondentia,  the  bond  or  instrument  of 
hypothecation  must  be  legally  valid,  creating  a  maritime  risk  ;  and 


property  in  the  goods  has  not  passed,  but  who  was  beneficially  interested  in  the 
whole  of  them,  can  recover  the  full  value  on  an  averment  of  interest  in  himself 
alone,  or  whether  he  must  also  aver  the  interest  of  the  other  parties,  is  a  question 
on  which  the  Court  of  Common  Pleas  was  equally  divided  in  Ehsworth  v. 
Alliance  Marine  Insurance  Co.  (1873),  L.  E.  8  C.  P.  596,  but  this  question  can 
only  be  material  when  there  are  peculiar  circumstances,  such  as  existed  in 
that  case,  which  make  the  plaintiff  unwilling  to  aver  the  interest  in  himself 
and  the  consignor. 

[l)  See  Ward  &  Co.,  Ltd.  v.  Weir  &  Co.  (1899),  4  Com.  Cas.  216,  per  Mathew, 
J.,  at  p.  223  (shipowner  has  insurable  interest  in  commission  payable  by  him  in 
case  of  loss).  Compare  Knox  v.  Wood  (1808),  1  Camp.  543  ;  Buchanan  &  Co.  v. 
Faher  (1899),  4  Com.  Cas.  223,  per  Bigham,  J.,  at  p.  226. 

(m)  Boehm  v.  Bell  (1799),  8  Term  Eep.  154,  161 ;  Lucena  v.  Graufiird  (1806), 
2  Bos.  &  P.  (n.  r.)  269,  H.  L.,  per  Lord  Eldon,  at  pp.  323,  324.  Captors  and  prize 
agents  will,  according  to  the  present  practice,  aver  the  interest  to  be  in  themselves 
and  the  Crown  or  some  one  or  more  of  them,  and  that  the  insurance  was  effected 
on  behalf  of  the  person  so  interested,  and  in  so  far  as  the  captors  have  not  an 
insurable  interest  in  the  property  the  Crown  can  obtain  the  benefit  of  the 
policy.  On  this  subject  see  Le  Cras  v.  Hughes  (1782),  3  Doug,  (k,  b.)  81,  as 
explained  in  Lucena  v.  Craufurd,  supra  ;  Craufurd  v.  Hunter  (1798),  8  Term  Eep. 
13;  Stirling  v.  Vaughan  (1809),  11  East,  619;  Routh  v.  Thompson  (1811),  13 
East,  274,  284,  285  ;  Devaux  v.  Steele  (1840),  6  Bing.  (n.  c.)  358,  370.  The 
Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25),  s.  55,  enacts  that  nothing  therein 
shall  give  the  captors  any  right  in  prize  ships  or  goods,  and  that  they  shall 
continue  to  take  only  such  interest  (if  any)  as  may  be  granted  them  by  the 
Crown.    See  title  Prize  Law  axd  Jurisdiction. 

(?i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  11.  Previously  to  the 
Act  it  was  held  on  grounds  of  public  policy  that  an  insurance  of  his  wa^es 
by  a  member  of  the  crew,  as  distinguished  from  the  master,  was  invalid. 
For  the  history  of  the  subject,  see  Arnould  on  Marine  Insui'ance,  s.  241 ; 
and  see  title  Shipping  and  Navigation. 

(0)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  11. 

(p)  As  to  the  necessity  of  specifically  describing  such  interests  in  the  policy 
see  p.  366,  ante.  As  to  the  nature  and  incidents  of  bottomry  or  respondentia, 
see  title  Shipping  and  Navigation. 
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therefore  nothing  can  be  recovered  under  the  policy  if  the  money 
be  made  repayable  in  any  event,  and  whether  the  property 
hypothecated  be  or  be  not  lost  on  the  insured  voyage  (q). 

The  borrower  on  bottomry  or  respondentia,  like  a  mortgagor, 
continues  to  have  an  insurable  interest  in  the  hypothecated  ship  or 
goods,  inasmuch  as  the  debt  is  discharged  only  if  the  property 
be  totally  lost  (r). 


Shareholders 
in  companies. 


Eight  to  be 
indemnified 
does  not 
destroy 
interest. 


Sub-Sect.  9. — Shareholders  in  Companies. 

740.  There  may  be  an  insurable  interest  in  an  adventure  with- 
out an  insurable  interest  in  any  of  the  property  at  risk.  Thus  a 
shareholder  in  a  company  is  not  a  part  owner  of  the  property  of  the 
company,  inasmuch  as  such  property  belongs  to  the  company,  which 
is  a  legal  entity  independent  of  its  shareholders  (s) ;  yet  a  share- 
holder in  a  company  established  for  the  laying  down  of  an  electric 
cable  has  an  insurable  interest  in  the  adventure  which  he  can  protect 
by  a  properly-worded  policy  (t). 

Sub-Sect.  10. — Interest  of  Person  entitled  to  he  Indemnified  hy  Another. 

741.  The  owner  of  insurable  property  has  an  insurable  interest 
in  respect  of  the  full  value  thereof,  notwithstanding  that  some 
third  person  may  have  agreed,  or  is  liable,  to  indemnify  him  in 
case  of  loss  (a).  Thus,  where  the  owner  of  a  vessel  lets  her  out 
under  a  contract  of  affreightment  to  a  charterer  who  covenants,  in 
case  of  loss,  to  pay  him  her  full  value,  he  has  a  right  to  insure  to 
the  full  amount ;  for  he  is  not  bound  to  trust  exclusively  to  the 
credit  of  the  charterer  (h).  So  also  the  owner  of  goods  may  insure 
them  for  their  full  value,  and  in  case  of  loss  recover  that  amount 
from  the  underwriter,  although  the  carrier  may  also  be  liable  to 
indemnify  him  against  their  loss  (c).  In  such  cases  the  underwriter 
will  be  subrogated  to  the  rights  of  the  assured  against  the  party 
liable  to  indemnify  him  {d). 


{q)  Simonds  v.  Hodgson  (1832),  3  B.  &  Ad.  50;  Stainhanh  v.  Fenning  {IS ol), 
11  0.  B.  51  ;  Stainhank  v.  Shepard  (1853),  13  C.  B.  418. 

(r)  It  seems,  however,  on  principle,  open  to  much  doubt  whether  the  assured 
in  case  of  a  total  loss  of  the  property  hypothecated  can  recover  anything  more 
than  the  excess  of  the  insurable  value  of  the  property  over  the  amount  of  the 
debt. 

(s)  R.  v.  Arnaud  (1846),  9  Q.  B.  806  ;  Salomon  v.  Salomon  &  Co.,  Salomon 
&  Co.  V.  Salomon,  [1897]  A.  C.  22.    See  title  Companies,  Yol.  V.,  p.  12. 

it)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  5  (2) ;  Wilson  v.  Jones 
(1867),  L.  E.  2  Exch.  139,  Ex.  Ch. ;  compare  Paterson  v.  Harris  (1862),  2  B.  &  S. 
814  (where  a  shareholder  in  a  telegraph  company  was  held,  by  reason  of  the 
peculiar  wording  of  the  policy,  to  have  insured  the  electric  cable  itself ;  it  is  to 
be  observed,  however,  that  in  that  case  the  interest  of  the  assured  was  not 
traversed). 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  14  (3).  As  to  indemnity 
generally,  see  title  Guarantee,  Yol.  XY.,  pp.  444  et  seq. 
(/;)  Hohhs  v.  Hannam  (1811),  3  Camp.  93. 

(c)  The  carrier  has  also  an  insurable  interest ;  see  Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  3  (1)  (c)  ;  and  p.  369,  ante,  and  cases  there  cited. 

[d)  As  to  subrogation,  see,  generally,  titles  Equity,  Yol.  XIII.,  p.  149 ; 
Guarantee,  Yol.  XY.,  p.  509 ;  and  p.  490,  post. 
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Sub-Sect.  11. — Reinsurance.  Sect.  7. 

742.  The  insurer,  inasmuch  as  he  is  liable  on  a  policy  of  insur-  Ij^su^^^j® 
ance,  may  insure  against  the  risk  which  he  has  taken  upon  him-  • 
self.  This  second  contract  of  insurance  is  called  a  contract  of  Reinsurance, 
reinsurance.    Contracts  of  reinsurance  were  made  legal  in  1864  (e), 

and  now  under  the  Marine  Insurance  Act,  1906  (/)  the  insurer 
under  a  contract  of  marine  insurance  has  an  insurable  interest  in 
his  risk,  and  may  reinsure  in  respect  of  it  (/). 

The  subject-matter  of  the  reinsurance  on  ship,  freight,  goods,  or  Subject- 
whatever  it  may  be,  is  the  same  as  that  of  the  original  insurance,  matter, 
though  the  interest  of  the  reassured  is  different  from  that  of  the 
original  assured,  and  arises  from  the  fact  that  the  reassured  is 
the  underwriter  under  the  original  policy  (g). 

As  it  is  generally  unnecessary  to  state  in  the  policy  the  nature  Reinsurance 
of  the  assured's  interest,  the  fact  that  the  contract  is  one  of  rein-  clause, 
surance  need  not  necessarily  appear  on  the  face  of  the  policy  (/i). 
In  English  policies  it  is,  however,  almost  the  universal  practice  to 
insert  a  clause,  often  called  the  "  reinsurance  clause,"  to  the  follow- 
ing effect :  "  Being  a  reinsurance,  subject  to  the  same  clauses  and 
conditions  as  the  original  policy,  and  to  pay  the  same  as  may  be 
paid  thereon  "  (i). 

743.  Unless  the  policy  of  reinsurance  otherwise  provides,  the  Original 
original  assured  has  no  right  or  interest  in  respect  of  such  reinsur-  ^^^^^^^^^3^^ 
ance  (k)  ;  the  original  contract  of  insurance  and  the  contract  of 
reinsurance  are  two  distinct  contracts,  and  the  reassured  remains 

solely  liable  on  the  original  insurance,  and  alone  has  any  claim 
against  the  reinsurer.  It,  therefore,  follows  that  the  reinsurer  is 
bound  to  pay  the  whole  amount  of  the  loss  to  the  trustee  of  an 
insolvent  insurer  and  not  merely  the  dividend  which  the  original 
assured  receives  from  the  estate.  This  is  true  even  when  the 
reinsurance  policy  contains  the  reinsurance  clause ;  for  this  clause 
does  not  prevent  the  reassured  from  recovering  from  his  under- 
writer as  soon  as  the  loss  happens  and  before  the  former  has  paid 
his  assured  {I). 

744.  Subject  to  any  provision  to  the  contrary  in  the  reinsurance  Proof  of 
policy,  the  reassured,  in  order  to  recover  from  his  underwriter,  must 


(e)  Inland  Eevenue  (Stamp  Duties)  Act,  1864  (27  &  28  Yict.  c.  06),  s.  1. 
(/)  6  Edw.  7,  c.  41,  s.  9  (1). 

((/)  Nelson  v.  Em^press  Assurance  Corporation,  [1905]  2  K.  B.  281,  C.  A.,  per 
Mathew,  L.J.,  at  p.  285  (reinsurance  not  a  contract  of  indemnity  to  which 
E.  S.  0.,  Ord.  16,  r.  48,  as  to  third  party  procedure,  applies). 

{h)  Mackenzie  v.  Whitiuorth  (1875),  1  Ex.  D.  36,  0.  A. 

(i)  As  to  non-incorporation  of  clauses  which  are  inapplicable,  see  Home 
Insurance  Co.  of  New  York  v.  Victoria-Montreal  Fire  Insurance  Co.,  [1906]  A.  C. 
59,  P.  0.  (fire).  As  to  the  construction  of  particular  clauses,  see  Insurance  Co. 
of  North  America  v.  North  China  Insurance  Co.  (1898),  4  Com.  Cas.  67,  0.  A.  ; 
Be  Law  Car  and  General  Insurance  Corporation,  Ltd.,  [1911]  W.  N.  91  ;  afifii^med, 
[1911]  W.  N.  101,  C.  A.  (reinsurance  by  one  company  with  another  of  all 
its  risks). 

(A-)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  9  (2). 
[1)  Re  Eddystone  Marine  Insurance  Co.,  Ex  parte  Western  Insurance  Co.,  [1892] 
2  Ch.  423. 
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prove  the  loss  in  the  same  manner  as  the  original  assured  must 
have  proved  it  against  him,  and  the  reinsurer  can  raise  all  defences 
which  were  open  to  the  reassured  against  the  original  assured  (m). 
This  is  evident  in  the  case  of  the  reassured  seeking  to  recover  from 
his  underwriter  before  he  has  paid  under  the  original  insurance, 
and  it  seems  that  the  same  is  true  of  the  reassured  who  has 
previously  paid  his  assured,  inasmuch  as  it  would  be  inequitable 
for  him  to  renounce  any  of  his  defences  so  as  to  prejudice  the 
reinsurer.  How  far  this  last  proposition  is  true  in  case  of  the 
policy  containing  the  reinsurance  clause  is  doubtful.  This  much, 
however,  is,  it  is  submitted,  clear ;  the  reinsurer  will  be,  under  the 
reinsurance  clause,  obliged  to  pay  what  the  reassured  has  paid  to 
his  assured,  unless  it  be  proved  that  he  was  not  legally  bound  to 
make  such  payment.  On  the  other  hand,  it  seems  probable  that 
the  reassured  cannot  recover  from  his  reinsurer  any  sum  paid  by 
him  which  a  prudent  underwriter  would  not  have  paid,  unless  he 
h^s  done  so  with  the  consent  of  the  reinsurer  (n). 

745.  The  effect  of  the  suing  and  labouring  clause  in  the  original 
policy  or  in  the  reinsurance  policy  upon  the  liability  of  the 
reinsurer  is  dealt  with  elsewhere  (o). 

Clauses  which  are  contained  in  the  original  insurance,  if  they 
are  usual  clauses,  such  as  the  so-called  "  continuation  clause  "  or  the 

warehouse  to  warehouse  clause,"  are  considered  to  be  incorporated 
in  a  reinsurance  policy,  in  the  usual  form,  if  they  are  not 
inconsistent  with  its  express  terms  (p). 

The  reinsured  need  not  give  notice  of  abandonment  in  case  of  a 
total  loss  (q). 

(m)  The  reinsurers  are  entitled  to  an  affidavit  of  ship's  papers,  though  they 
are  not  in  the  custody  of  the  plaintiffs  [China  Traders'  Insurance  Go.  v.  Royal 
Exchange  Asswance  Corporation,  [1898]  2  Q.  B.  187,  C.  A.). 

[n)  Chippendale  v.  Holt  (1895),  1  Com.  Cas.  197  ;  Marten  v.  Steamship  Owners^ 
Underwriting  Association  (1902),  7  Com.  Cas.  195  ;  Western  Assurance  Co.  of 
Toronto  v.  Poole,  [1903]  1  K.  B.  376,  386 ;  and  see  1  Parsons,  Marine  Insurance, 
1st  ed.,  p.  299,  n. 

(o)  Bee  p.  343,  ante,  and  p.  456,  post ;  Uzielli  v.  Boston  Marine  Insurance  Co. 
(1884),  15  Q.  B.  D.  11,  C.  A.  As  to  the  meaning  of  a  clause  in  the  policy  of  re- 
insurance that  no  claim  shall  attach  for  salvage  charges,  see  Western  Assurance 
Co.  of  Toronto  v.  Poole,  [1903]  1  K.  B.  376  (where  it  was  held  that  the  clause 
excluded  the  defendant's  obligation  to  contribute  to  the  suing  and  labouring 
charges,  notwithstanding  the  omission  to  delete  the  printed  clause  imposing 
that  obligation). 

{p)  Joyce  V.  Jlealm  Insurance  Co.  (1872),  L.  E.  7  Q.  B.  580  (outward  cargo 
considered  homeward  interest);  Franco- Hungarian  Insurance  Co.  v.  Merchants^ 
Marine  Insurance  Co.  (1888),  Shipping  Gazette  Weeklj^  Summary,  15th  June; 
Charlesworth  v.  Faher  (1900),  5  Com.  Cas.  408  ;  Martin  v.  Nippon  Sea  and 
Land  Insurance  Co.  (1898),  3  Com.  Cas.  164  (conveyance  and  transhipment 
risks)  ;  Lower  Rhine  and  Wilrtemhurq  Insurance  Association  v.  Sedgwick,  [1898] 
1  Q.  B.  739;  reversed,  [1899]  1  Q.  B.  179,  C.  A.  (where  the  question  whether 
a  reinsurance  can  cover  risks  on  a  policy  not  in  existence  at  the  date  of 
reinsurance,  answered  in  the  affirmative  by  Kennedy,  J.,  was  left  undecided 
by  the  Court  of  Appeal).  For  a  clause  inapplicable  to  reinsurance  and  therefore 
rejected,  eeeJIome  Insurance  Co.  of  New  York  v.  Victoria-Montreal  Fire  Insurance 
Co.,  [1907]  A.  C.  59,  P.  C.  (fire  policy). 

[q)  Marme  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (9);  Uzielli  v.  Boston 
Marine  Insurance  Co.,  supra.  As  to  notice  of  abandonment,  see,  further, 
p.  486,  post. 
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Sub-Sect.  12.— Wagering  Policies.  Sect.  7. 

746.  At  common  law  insurances  by  way  of  gaming  or  wagering  Insurable 
were  valid,  but  a  policy  which  did  not  contain  a  clause  expressly  Interest, 
dispensing  with  proof  of  interest,  or  which  did  not  otherwise  Gaming  and 
show  that  the  contract  was  not  intended  to  be  one  of  indemnity,  wagering 
was  deemed  to  be  a  contract  of  indemnity  on  which  the  assured  Policies, 
could  not  recover  without  proof  of  interest  (r).    A  policy  expressly 

made  "interest  or  no  interest"  or  "without  further  proof  of 
interest  than  the  policy  itself  "  or  "  without  benefit  of  salvage 
to  the  insurer,"  is  commonly  called  a  "p.  p.  i.  policy"  (that  is,  "P.  p.  i. 
policy  proof  of  interest)  or  "  an  honour  or  wager  policy"  (a).  policy." 

In  1845  it  was  enacted  that  all  contracts  or  agreements  by  way  Gaming  Act, 
of  gaming  or  wagering  shall  be  null  and  void  {h).  This  applies  i^*^- 
to  all  insurances  which  are  really  wagers,  whether  or  not  they  be 
in  the  form  of  p.  p.  i.  policies.  But  a  p.  p.  i.  policy  is  not  neces- 
sarily inconsistent  with  the  assured  having  an  insurable  interest ; 
indeed,  it  often  happens  that  such  a  policy  is  effected  by  persons 
who  have  an  insurable  interest  but  who  wish  to  avoid  the  difficulty 
of  proving  it.  In  such  case  the  policy  would  not  be  a  wagering 
contract  within  this  provision  (c). 

The  Marine  Insurance  Act,  1906  (d),  provides  that : —  Marine 

(1)  Every  contract  of  marine  insurance  by  way  of  gaming  or  insurance 
wagering  is  void  (e) . 

(2)  A  contract  of  marine  insurance  is  deemed  to  be  a  gaming  or 
wagering  contract  (i.)  where  the  assured  has  not  an  insurable 
interest,  as  defined  by  the  Act,  and  the  contract  is  entered  into  with 
no  expectation  of  acquiring  such  an  interest ;  or  (ii.)  where  the 
policy  is  made  interest  or  no  interest,"  or  "without  further 
proof  of  interest  than  the  policy  itself,"  or  "without  benefit  of 
salvage  "  to  the  insurer,  or  subject  to  any  other  like  term  :  provided 
that  where  there  is  no  possibility  of  salvage,  a  policy  may  be 
effected  without  benefit  of  salvage  to  the  insurer  (/). 

747.  A  still  more  modern  statute  (g)  declares  every  contract  of  Marine 
marine  insurance  effected  by  any  person  not  having  a  bond  fide  insurance 

*^   ^  ^  '  (Gambling 

'  Policies)  Act. 

(r)  Lucena  v.  Craufurd  (1806),  2  Bos.  &  P.  (n.  r.)  269,  H.  L.,  ^^er  Lord  Eldon, 
at  p.  321 ;  Cousiiis  v.  Nantes  (1811),  3  Taunt.  513,  Ex.  Ch. 

(«)  By  the  Marine  Insurance  Act,  1745  (19  Geo.  2,  c.  37)  (wMcli,  however,  did 
not  extend  to  Ireland  {Keith  v.  Protection  Marine  Insurance  Co.  (1882),  10  L.  E. 
Ir.  51),  nor  to  foreign  ships  [Thellusson  v.  Fletcher  (1780),  1  Doug.  (k.  b.)  315) ) ; 
such  p.  p.  i.  policies,  as  well  as  all  other  policies  by  way  of  gaining  and  wager- 
ing, if  they  were  insurances  on  British  ships,  or  cargoes,  or  interests  relating  to 
the  same,  were,  with  certain  unimportant  exceptions,  prohibited.  See  on  this 
enactment  (now  repealed,  note  {d),  infra)  Allkins  v.  Jupe  (1877),  2  C.  P.  D.  375  ; 
Berridge  v.  Man  On  Insurance  Co.  (1887),  18  Q.  B.  D.  346,  C.  A.,  following  Smith  v. 
Reynolds  (1856),  1  H.  &  N.  221,  and  De  Mattos  v.  North  (1868),  L.  E.  3  Exch.  185. 

(6)  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18.    As  to  wagering  contracts, 
in  general,  see  title  Gaming  and  Wagering,  Vol.  XV.,  pp.  265  et  seq. 

(c)  Wilson  V.  Jones  (1867),  L.  E.  2  Exch.  139,  146,  Ex.  Ch. 

{d)  6  Edw.  7,  c.  41,  repealing  (see  s.  92,  Sched.  II.,  iUd.)  the  Marine 
Insurance  Act,  1745  (19  Geo.  2,  c.  37)  (see  note  (a),  supra),  but  leaving  untouched 
the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18  (see  note  (b),  supra). 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  4  (1). 

(/)  Ibid.,  s.  4  (2). 

((/)  Marine  Insurance  (Gambling  Policies)  Act,  1909  (9  Edw.  7,  c.  12),  s.  1. 
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interest  or  expectation  of  interest,  and  every  such  contract  effected 
by  any  person,  not  being  a  part  owner,  in  the  employment  of  the 
owner  (/i)  of  a  ship,  in  relation  to  that  ship,  in  the  terms 
above  specified  (i),  to  be  a  "  contract  byway  of  gambling  on  loss 
by  maritime  perils  "  ;  and  the  person  who  effects  it,  and  the  broker 
through  whom  and  the  insurer  with  whom  it  is  effected  (if  these 
persons  act  knowingly)  are  guilty  of  a  criminal  offence  punishable 
on  summary  conviction  (j). 

Sect.  8. — Valued  Policies. 
Sub-Sect.  1. — Definition:  Conclusiveness  of  Valuation, 

748.  A  policy  may  be  either  valued  or  unvalued. 

A  valued  policy  is  one  which  specifies  the  agreed  value  of  the 
subject-matter  insured  {k) ;  an  unvalued,  or,  as  it  is  frequently 
called,  an  open,  policy  is  one  which  does  not  specify  the  value  of 
the  subject-matter  but  leaves  it  to  be  subsequently  ascertained  (Z). 

The  policy  usually  contains  the  following  clause : — The  said  ship, 
etc.,  goods  and  merchandise,  etc.,  for  so  much  as  concerns  the 
assured,  by  agreement  between  the  assured  and  assurers  in  this 

policy,  are  and  shall  be  valued  at  ."    The  difference  in  form 

between  a  valued  and  an  unvalued  policy  is  that  in  a  valued  policy 
the  blank  is  filled  up  with  the  sum  at  which  the  parties  agree  to 
value  the  subject-matter  insured,  whereas  in  an  unvalued  policy  it 
is  left  in  blank.  The  difference  in  legal  effect  between  the  two 
policies  is  that  in  the  case  of  an  unvalued  policy  the  value  of  the 
subject-matter  insured  is  not  admitted  but  has  to  be  subsequently 
ascertained,  whereas  in  the  case  of  a  valued  policy,  unless  it  be 
voidable  on  the  ground  of  fraud  or  for  some  other  reason,  the  value 
fixed  by  the  policy  is  as  between  the  insurer  and  assured  conclusive 
of  the  value  of  the  subject  intended  to  be  insured  {m).  Thus,  if  a 
ship  that  has  been  worth  £8,000  be  so  much  injured  that  she  is  not 
worth  repairing,  but,  this  fact  being  unknown  to  the  assured,  he 
effects  an  insurance  upon  her,  whilst  in  that  condition,  by  a  policy 
for  d£6,000,  valued  at  d68,000,  and  after  the  policy  has  attached  the 


(A)  "  Owner  "  includes  charterer  (Marine  Insurance  (Gambling  Policies)  Act, 
1909  (9  Edw.  7,  c.  12),  s.  1  (8)). 

[i]  See  p.  377,  ante;  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  4  (2)  (b). 
{j)  Marine  Insurance  (Gambling  Policies)  Act,  1909  (9  Edw.  7,  c.  12),  s.  1 
(1),  (2).  The  penalty  is  imprisonment,  with  or  without  hard  labour,  for  not 
exceeding  six  months,  or  a  fine  not  exceeding  £100,  and,  in  either  case,  forfeiture 
to  the  Crown  of  the  proceeds  of  the  contract  {ihid.,  s.  1  (1) ).  Proceedings  may  not 
be  instituted  without  the  consent  of  the  Attorney- General  (in  Scotland  the  Lord 
Advocate)  {ibid.,  s.  1  (3) );  nor,  in  the  case  of  a  person  not  in  the  shipowner's 
employment,  until  he  has  had  an  opportunity  of  showing  that  the  contract  was 
not  a  gambling  contract,  and  information  given  by  him  for  this  purpose  is  not 
in  proceedings  under  the  Act  to  be  evidence  against  him  {ibtd.,  s.  1  (4) ) ;  but  as 
against  such  a  person  a  contract  in  the  terms  above  specified  ("interest  or  no 
interest  "  etc.)  is  deemed  to  be  a  gambling  contract  unless  the  contrary  is 
l^roved  [ibid.,  s.  1  (5) ).  There  is  in  England  an  appeal  to  quarter  sessions 
{ibid.,  s.  1  (7) ).  As  to  procedure  on  such  appeals,  see  title  Magistrates. 
{Jc)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  27  (1),  (2). 
I)  Ibid.,  s.  28. 
m)  Ibid.,  s.  27  (3). 
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vessel  is  wholly  destroyed  by  a  storm,  the  valuation  is  binding,  and  Sect.  8. 
the  assured  is  entitled  to  recover  £6,000  (n).  Valued 

Policies. 

Sub-Sect.  2. — Over-valuation  as  Ground  for  avoiding  the  Policy.   

749.  As  long  as  the  contract  of  insurance  is  unimpeached  the  Over-vaiua- 
valuation  is  binding  on  the  parties,  but  over- valuation  may  be  a  ^io^  may  avoid 
ground  for  avoiding  the  contract.    Thus,  if  the  over-valuation  be 

part  of  a  scheme  for  defrauding  the  underwriters,  the  policy  will  be 
voidable  (o).  Similarly  an  over-valuation  made  in  order  to  cover  a 
gambling  transaction  will  avoid  the  whole  contract ;  for  instance, 
where  an  insurance  is  made  in  the  sum  of  £2,000,  and  it  is  proved 
that  the  interest  of  the  assured  amounted  to  a  cable  only(j9). 
Thirdly,  an  over-valuation,  although  not  fraudulent,  may  be  so 
great  as  to  constitute  a  material  fact,  the  concealment  of  which  will 
entitle  the  underwriter  to  avoid  the  policy 

Sub-Sect.  3. — Opening  Valuation  luhere  Whole  Suhjed-matter  is  not  at  Risk, 

750.  The  parties,  however,  are  only  bound  by  the  valuation  as  Valuation 
far  as  it  goes,  and  it  is  therefore  always  competent  to  the  under-  binds  only  as 
writer  to  show  that  part  only  of  the  subject  intended  to  be  valued 

in  the  policy  was  actually  at  risk  (7').  For  instance,  if  the  insurance 
be  on  a  cargo  valued  at  d£3,000,  and  the  goods  at  risk  amounted 
only  to  half  a  cargo,  the  underwriter  in  case  of  total  loss  is 
liable  only  for  j61,500.  Similarly,  if  freight  be  valued  at  d66,000 
and  be  intended  to  be  freight  for  a  full  cargo,  and  only  one-half  of 
such  a  full  cargo  is  loaded,  the  underwriter  in  case  of  total  loss 
is  liable  only  for  i^3,000.  In  this  sense,  and  to  this  extent  only, 
can  the  valuation  be  opened  in  the  foregoing  and  similar  cases  (s). 


{n)  Barker  v.  Janson  (1868),  L.  E.  3  C.  P.  303 ;  Woodside  v.  Glohe  Marine 
Insurance  Co.,  [1896]  1  Q.  B.  105.  Except  for  the  purpose  of  determining 
whether  there  has  been  a  constructive  total  loss  (Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  27  (4),  see  p.  484,  post),  the  valuation  is  binding  generally, 
and  not  merely  in  cases  where  the  question  is  as  to  the  amount  payable  by 
underwriters  in  case  of  loss,  for  the  valuation  constitutes  as  between  the 
parties  a  conclusive  admission  as  to  the  value  of  the  subject-matter  to  which 
it  refers  [Muirhead  v.  Forth  and  North  Sea  Steamboat  Mutual  Insurance 
Association,  [1894]  A.  C.  72,  79).  It  has  been  held,  for  example,  to  be  binding 
on  the  parties  to  the  contract  with  reference  to  questions  of  general  average, 
contribution  and  subrogation  [Steamship  Balmoral  Co.  v.  Marten,  [1902] 
A.  C.  511;  North  of  England  Insurance  Association  v.  Armstrong  (1870), 
L.  E.  5  Q.  B.  244).    See  pp.  471,  493,  post. 

(o)  Haigh  v.  Be  la  Cour  (1812),  3  Camp.  319;  Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  27  (3). 

(p)  Lewis  V.  Bucker  (1761),  2  Burr.  1167,  1171. 

{q)  lonides  v.  Pender  (1874),  L.  E.  9  Q.  B.  531.  See  also  the  memorandum 
of  WiLLES,  J.,  cited  by  Mathew,  J.,  in  Herring  v.  Janson  (1895),  1  Com.  Cas. 
177,  178.    As  to  avoidance  of  the  policy,  see  pp.  404  et  seq.,  post. 

(r)  The  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  75  (2),  enacts  that : 
"  Nothing  in  the  provisions  of  this  Act  relating  to  the  measure  of  indemnity 
shall  affect  the  rules  relating  to  double  insurance,  or  prohibit  the  insurer  from 
disproving  interest  wholly  or  in  part,  or  from  showing  that  at  the  time  of  the 
loss  the  whole  or  any  part  of  the  subject-matter  insured  was  not  at  risk  under 
the  policy." 

(s)  Eor  cases  in  which  the  valuation  was  opened  because  the  whole  of  the 
subject  intended  to  be  valued  was  not  at  risk,  see  Forbes  v.  Aspinall  (1811),  13 
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Insurance. 


Sect.  8.  The  question  as  to  what  was  intended  to  be  vakied  in  the  valuation 
Valued  clause  depends  upon  the  intention  of  ihe  parties,  and  such  inten- 
Policies.    tion  is  to  be  ascertained  from  the  words  of  the  clause,  having  regard 

to  the  circumstances  under  which  the  contract  of  insurance  was 

made  (t). 

Sect.  9. — Double  Insurance, 
Sub-Sect,  1. — Definition :  Effect  as  heftueen  Assured  and  Insurer. 

Double  751.  Where  two  or  more  policies  are  effected  by  or  on  behalf  of 

insurance.      ^Y]e  assured  on  the  same  adventure  and  interest,  or  on  any  part 
thereof,  and  the  sums  insured  exceed  the  indemnity  allowed  by  the 
Act,  the  assured  is  said  to  be  over-insured  by  double  insurance  (a). 
Over-  Where  the  assured  is  over-insured  by  double  insurance,  the 

insurance.  assured,  unless  the  policy  otherwise  provides,  may  claim  payment 
from  the  insurers  in  such  order  as  he  may  think  fit,  provided  that 
he  is  not  entitled  to  receive  any  sum  in  excess  of  the  indemnity 
allowed  by  the  Act  (b).  Thus,  if  a  merchant,  the  value  of  whose 
whole  interest  is  £S,000,  first  effects  a  policy  on  this  interest  at 
Liverpool  for  £2,000,  and  then  another  policy  on  the  same 
interest  at  London  for  ^03,000,  he  can  recover  the  whole  amount 
of  £S,000  on  the  London  policy. 
Valued  policy.  Where  the  policy  under  which  the  assured  claims  is  a  valued 
policy,  the  assured  must  give  credit  as  against  the  valuation  for  any 
sum  received  by  him  under  any  other  policy  without  regard  to  the 
actual  value  of  the  subject-matter  insured ;  and  where  the  policy  is 
an  unvalued  policy,  he  must  give  credit  as  against  the  full  insurable 
value  for  any  sum  received  by  him  under  any  other  policy  (c).  The 
result  is  that  the  amount  recoverable  may  sometimes  depend  on 
the  order  in  which  actions  on  different  policies  are  instituted.  Thus, 
if  a  ship  be  insured  by  policy  A  for  £2,000  valued  at  £4,000, 
and  by  policy  B  for  £2,000  valued  at  i;'3,000,  and  there  be  a  total 
loss,  the  assured  can  recover  £2,000  on  policy  B,  and  then  claim 
£2,000  on  policy  A.    But  if  he  first  receives  from  the  underwriters 

East,  323,  327  (freight) ;  JRichman  v.  Carstairs  (1833),  5  B.  &  Ad.  651  ;  Tohin 
V.  Harford  (1864),  17  C.  B.  (n.  s.)  528,  Ex.  Cli.  (goods) ;  and  see  note  [t),  infra. 

(f)  Williams  v.  North  China  Insurance  Go.  (1876),  1  0.  P.  D.  757,  C.  A.  ; 
Denoon  v.  Home  and  Colonial  Assurance  Co.  (1872),  L.  E.  7  C.  P.  341 ;  The  Main, 
[1894]  P.  320.  In  club  insurances  on  freight,  it  is  a  common  rule  that  "  in  the 
event  of  the  total  loss  of  a  ship,  the  amount  insured  shall  be  deemed  the  owner's 
interest  at  risk,  and  he  shall  be  paid  such  amount  whether  the  vessel  be  loaded, 
in  ballast  or  under  charter."  Such  a  clause  amounts  to  a  binding  valuation  of 
the  freight  covering  whatsoever  may  be  the  nature  of  the  freight  lost  by  reason 
of  the  total  loss  of  the  ship.  As  to  mutual  insurance  clubs,  see  p.  504, 
^ost. 

{a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  32  (1). 

\h)  I  hid.,  s.  32  (2)  (a).  This  provision  embodies  the  law  as  laid  down  in 
Neivby  v.  Reed  (1763),  1  Wm.  Bl.  416;  Rogers  v.  Davis  (1776),  2  Park  on 
Insurance,  8th  ed.,  p.  601.  The  Continental  law  on  this  subject  differs  from  the 
English  law.  It  generally  makes  the  successive  policies  protect  the  property  in 
order  of  date,  and  American  policies  usually  contain  a  clause  embodying 
substantially  the  Continental  law.  As  to  the  Continental  law  and  the  history  of 
the  subject,  see  Arnould  on  Marine  Insurance,  s.  331. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  32  (2)  (b),  (c).  These 
provisions  embody  the  law  as  laid  down  in  Bruce  v.  Jones  (1863),  1  H.  &  C.  769, 
which  virtually  overruled  Boasfidd  v.  Barnes  (1815),  4  Camp.  228. 
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on  policy  A  £2,000,  the  sum  insured  by  that  policy,  then  he  can  Sect.  o. 
only  claim  on  policy  B  the  difference  between  J62,000  and  the  Double 
amount  of  the  valuation  (£3,000),  i.e.,  £1,000.  Insurance. 

Sub-Sect.  2. — Bights  of  Insurers,  inter  se,  and  against  the  Assured. 

752.  Where  the  assured  is  over-insured  by  double  insurance.  Contribution 
each  insurer  is  bound,  as  between  himself  and  the  other  insurers,  l^etween 
to  contribute  rateably  to  the  loss  in  proportion  to  the  amount  for 
which  he  is  liable  under  his  contract  {d),  and  if  any  insurer  pays 
more  than  his  proportion  of  the  loss,  he  is  entitled  to  maintain  an 
action  for  contribution  against  the  other  insurers,  and  to  the  like 
remedies  as  a  surety  who  has  paid  more  than  his  proportion  of  the 
debt(e). 

Finally,  where  the  assured  receives  any  sum  in  excess  of  the  Assured  to 
indemnity  allowed  by  the  Act,  he  is  deemed  to  hold  such  sum  in  account  for 
trust  for  the  insurers,  according  to  their  right  of  contribution 
among  themselves  (/ ). 


excess  oven 
indemnity. 


Sub-Sect.  3. — Effect  of  Tivo  or  more  Insurances  in  Different  Interests. 

753.  Double  insurance  only  arises  when  two  or  more  policies  insurances 
are  effected  in  the  same  interest.    When  they  are  effected  to  cover  9^  ^iifferent 
different  interests,  there  can  be  no  contribution  amongst  the  under- 
writers, but  the  principle  of  subrogation  then  applies  and  limits 

the  amount  ultimately  paid  by  all   the  underwriters  to  the 
indemnity  allowed  by  the  Act  {g). 

Sect.  10. — Commencement,  Duration,  and  Area  of  Risk. 

Sub-Sect.  1. — Time  Policies. 
(i.)  Commencement  and  Duration  of  Rish  :  Continuation  Clause. 

754.  The  two  limits  of  time  prescribed  in  a  time  policy  {h)  deter-  commence- 
mine,  in  the  absence  of  any  stipulation  to  the  contrary,  the  ment  and 
beginning  and  end  of  the  risk,  or,  in  other  words,  the  insured  ^g^^^^^^^  °^ 
period.    A  time  policy,  however,  may  be  effected  retrospectively 

by  the  insertion  of  the  ordinary  clause  lost  or  not  lost"(i); 
for  instance,  if  a  policy  is  effected  on  the  15th  August,  1911,  to 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  80  (1).  Speaking 
generally,  wliere  several  persons  are  co-sureties  for  the  same  debt,  and  one  of 
them  is  called  upon  to  pay  more  than  his  share,  he  is  entitled  to  contribution 
from  the  others  proportionately  to  the  amounts  for  which  each  is  a  surety ;  see 
title  Guarantee,  Vol.  XV.,  p.  526;  Dering  v.  Winchelsea  {Earl)  (1787),  1  Cox, 
Eq.  Gas.  318,  and  the  notes  thereto  in  2  White  &  Tud.  L.  C,  7th  ed.,  535.  How 
the  total  sum  paid  to  the  assured  should  be  apportioned  as  between  the  different 
underwriters  is  not  settled  by  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
nor  by  any  decided  cases  or  established  practice.  An  attempt  to  solve  this 
problem  is  to  be  found  in  Arnould  on  Marine  Insurance,  s.  354. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  80  (2). 

(/)  Ihid.,  s.  32  (2)  (d). 

[g)  See  North  British  and  Mercantile  Insurance  Co.  v.  London,  Liverpool,  and 
Glohe  Insurance  Co.  (1877),  5  Oh.  D.  569,  576,  584,  C.  A.,;  Godin  v.  London 
Assurance  Co.  (1758),  1  Burr.  489,  495  ;  see  also  Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  ss.  32  (2)  (d),  79  ;  and  p.  494,  ^ws^. 

[h]  For  definition  of  time  policy,  see  p.  336,  ante, 
{i)  See  p.  367,  ante. 
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Stamp  Act, 
1891. 
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Marine 
Insurance 
Act,  190G. 


commence  on  1st  day  on  the  same  month,  it  will  cover  any  losses 
occurring  after  the  latter  date. 

A  time  policy  will  cover  any  loss,  whether  total  or  partial, 
occurring  (j)  during  the  insured  period,  although  the  amount 
of  the  loss  be  only  ascertained  after  the  expiration  thereof. 
For  instance,  if  there  be  an  insurance  for  six  months  on  a  ship 
which  has  received  her  death  wound  some  days  before,  but  is  kept 
afloat  by  pumping  until  after  the  expiration  of  the  six  months,  the 
underwriters  would  be  liable  for  a  total  loss  (k). 

755.  English  time  policies  usually  contain  a  clause,  called  the 
continuation  clause,"  which  continues  the  insurance  after  the 
expiration  of  the  insured  period  until  the  ship  arrives  at  her  port  of 
destination  (l).  But  the  Stamp  Act,  1891  (m),  provided  that  no 
policy  of  sea  insurance  made  for  time  shall  be  made  for  any 
time  exceeding  twelve  months  (m),  and  as  the  continuation  clause 
usually  extended  the  insurance  beyond  that  period  it  violated  the 
provisions  of  the  Act  (n).  It  was  consequently  provided  by  the 
Finance  Act,  1901  (o),  that  a  policy  of  sea  insurance  shall  not  be 
invalid  on  the  ground  that  by  reason  of  a  continuation  clause  it 
may  become  available  for  a  period  exceeding  twelve  months ;  and  a 
continuation  clause  is  defined  as  an  agreement  to  the  effect  that  in 
the  event  of  the  ship  being  at  sea,  or  the  voyage  otherwise  not 
completed,  on  the  expiration  of  the  policy,  the  subject-matter  of 
the  insurance  shall  be  held  covered  until  the  arrival  of  the  ship,  or 
for  a  reasonable  time  thereafter  not  exceeding  thirty  days  (o).  A 
policy  containing  such  a  continuation  clause  is  chargeable  with  a 
stamp  duty  of  6d.  in  addition  to  the  duty  otherwise  chargeable  (o). 

Finally,  the  Marine  Insurance  Act,  1906(^9),  declares  that,  sub- 
ject to  the  above  provisions  of  the  Finance  Act,  1901  (o),  a  time 
policy  which  is  made  for  any  time  exceeding  twelve  months  is 
invalid.  The  result  is  that  a  time  policy  containing  a  continua- 
tion clause  is  valid  if  stamped  with  an  additional  stamp,  but  if  not 
so  stamped  is  invalid. 

(_/)  It  is  not  enough  that  a  pre-existing  injury  was  discovered  during  the 
period  {Hutchins  Brothers  v.  Royal  Exchange  Assurance  (1911),  27  T.  L.  R.  217  ; 
affirmed  (1911),  27  T.  L.  E.  482,  0.  A.). 

{h)  Knight  v.  Faith  (1850),  15  Q.  B.  649,  explaining  Meretony  v.  Dunlope 
(1783),  referred  to  by  Willes,  J.,  in  Lis  judgment  in  Lockyer  v.  Offley  (1786),  1 
Term  Rep.  252,  at  p.  260.  Compare  Hough  &  Co.  v.  Head  (1885),  55  L.  J.  (q.  B.) 
43,  0.  A. 

[l)  The  continuation  clause  is  sometimes  in  the  following  form :  "  Should  the 
vessel  at  the  expiration  of  the  policy  be  at  sea,  or  in  distress,  or  in  a  port  of 
refuge  or  of  call,  she  shall,  provided  previous  notice  be  given  to  the  underwriters, 
be  held  covered  at  a  pro  rata  monthly  premium  to  her  port  of  destination.''  It 
is  sometimes  in  a  somewhat  different  form,  providing  simply  that  if  the  ship  be 
at  sea  at  the  expiration  of  the  insured  period,  the  insui-ance  shall  continue 
until  the  ship  arrives  at  some  port  [Charlesivorth  v.  Faher  (1900),  5  Com.  Cas. 
408  ;  Royal  Exchange  Assurance  Corporation  v.  SJoforsaJcrings  Ahtieholagtt  Vega, 
[1902]  2  K.  B.  384,  C.  A.). 

(m;  54  &  55  Vict.  c.  39,  s.  93  (2). 

(?/.)  See  cases  cited  cited  in  note  {I),  supra. 

(o)  1  Edw.  7,  c.  7,  s.  11.  By  the  Revenue  Act,  1903  (3  Edw.  7,  c.  46),  s.  8,  a 
policy  on  a  ship  under  construction  or  repair,  though  made  for  a  time  exceeding 
twelve  months,  is  not  deemed  to  be  a  time  policy. 

(p)  6  Edw.  7,  c.  41,  s.  25  (2). 
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756.  Where  the  insurance  is  expressed  to  be  from  a  certain  clay 
until  another  day  the  risk  does  not  in  general  commence  to  run 
until  the  former  day  has  expired,  and  the  risk  will  continue  until 
the  expiration  of  the  latter  day  (q).  The  time  according  to  which 
the  insured  period  will  be  measured  is,  in  the  absence  of  a  con- 
trary intention,  the  time  of  the  place  where  the  contract  of 
insurance  is  executed,  and  therefore  in  English  policies  that  time 
is  Greenwich  time  (r). 

(ii.)  Area  of  Bisks  covered  by  Time  Policy. 

757.  The  policy,  in  the  absence  of  any  stipulation  to  the  con- 
trary, covers  the  ship  on  whatever  voyage  or  service  she  may  be 
engaged  during  the  insured  period  (s).  It  is,  however,  now  very 
common  for  the  policy  to  except  certain  geographical  limits,  either 
entirely  or  for  certain  seasons  of  the  year,  as,  for  instance, 

warranted  no  St.  Lawrence  between   1st    October    and  1st 
April  "  (t). 

758.  Where  the  ship  concerned  in  the  adventure  is  missing,  and 
after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been 
received,  an  actual  total  loss  may  be  presumed  (ci).  But  in  order 
to  recover  on  the  policy  the  assured  must  prove  a  loss  that  has 
occurred  within  the  insured  period,  there  being  no  presumption 
that  the  loss  took  place  at  a  particular  time. 

What  is  a  reasonable  time  is  a  question  of  fact ;  for  instance,  if 
the  ship  has  met  with  some  disaster  or  encountered  a  violent  storm 
during  the  insured  period,  or  if  the  ship  has  failed  to  arrive  at  her 
destination  within  the  ordinary  time,  a  loss  during  the  insured 
period  may  be  presumed  {h). 

(iii.)  Mixed  Policies. 

759.  Time  policies  are  sometimes  made  in  which  not  only  the  Mixed 
time  is  specified  for  which  the  risk  is  insured,  but  in  which  the  policies, 
voyage  also  is  described  (c)  ;  for  instance,  the  insurance  maybe  at 

and  from  London  to  Cadiz  for  six  months,"  or  ''from  1st  January, 
1908,  to  1st  June,  1908,  at  and  from  Bristol  to  Marseilles,  etc." 


No  presump- 
tion of  date 
of  loss  of 
missing  ship. 


{q)  Isaacs  v.  Poyal  Insurance  Co.  (1870),  L.  E.  5  Exch.  296  (fii-e).  See 
South  Staffordshire  Tramways  Co.  v.  Sickness  and  Accident  Assurance  Association, 
1891]  1  Q.  B.  402,  0.  A.  (accident);  see  also  Johnson  &  Co.,  ltd.  v.  Bryant 
1896),  1  Com.  pas.  363. 

(r)  See  1  Phillips,  Law  of  Insurance,  s.  949  ;  and  the  Statutes  (Definition  of 
Time)  Act,  1880  (43  &  44  Vict.  c.  9),  s.  1.    See  also  title  Time. 

(s)  Budgeon  v.  Pembroke  (1877),  2  App.  Cas.  284,  supplemented  by  Thompson 
V.  Hopper  (1856),  6  E.  &  B.  172 ;  and  Faiucus  v.  Sarsfield  (1856),  6  E.  &  B.  192. 

{t)  Birrell  v.  Bryer  (1884),  9  App.  Cas.  345  ;  see  also  Simpson  Steamship  Co.  v. 
Premier  Underivriting  Association  (1905),  10  Com.  Cas.  198  ;  see  also,  as  to  express 
warranty,  p.  418,  post,  and  as  to  mixed  polices,  the  text,  infra. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  58. 

(&)  BeidY.  Standard  Marine  Insurance  Co.  (1886),  2  T.  L.  E.  807;  compare 
Be  Bhodes,  Bhodes  v.  Bhodes  (1887),  36  Ch.  D.  586,  591  (presumption  of  death). 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  25  (1).  As  to  extension 
of  risk  for  a  period  of  time  beyond  the  voyage  covered  by  a  voyage  pohcy, 
see  p.  384,  post. 
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Such  policies  are  called  "  mixed  policies."  Under  them  the  mider- 
writer  is  not  liable  for  a  loss  that  has  not  occmTed  within  the 
insured  period,  nor  is  he  liable  for  any  loss  unless  the  ship 
originally  sailed  on  the  voyage  described  in  the  policy  and  was  at 
the  time  of  the  loss  sailing  on  the  prescribed  course  between  the 
termini  of  the  voyage  (d). 

Sub-Sect.  2. —  Voyage  Policies. 
(i.)  Commencement  and  Duration  of  Rish  on  Goods. 

760.  The  clause  in  Lloyd's  policy  (which  is  also  to  be  generally 
found  in  most  other  policies)  relating  to  the  commencement  of  the 
risk  on  goods  is  as  follows :  "Beginning  the  adventure  upon  the 
said  goods  and  merchandises  from  the  loading  thereof  aboard  the 

said  ship  at   ."    The  risk  consequently  does  not  attach  upon 

the  goods  until  they  are  actually  on  board,  and  the  insurer  is  not 
liable  for  a  loss  occurring  while  they  are  in  transit  from  the  shore 
to  the  ship  (e). 

The  insurer's  liability  may,  however,  be  extended  by  express 
words  in  the  policy  (/);  and  it  is  usual  to  insert  in  it  a 
clause  such  as  "including  risk  of  craft  to  and  from  the  vessel." 
Some  policies  even  contain  a  still  more  extensive  clause  called  the 
"  warehouse  to  warehouse  clause,"  which  covers  "  all  and  every 
risk  in  craft  to  and/or  from  the  vessel  or  vessels,  and  all  risks, 
including  fire,  from  the  warehouse  of  the  consignor  by  any  con- 
veyance by  land  or  by  water,  and  until  safely  delivered  into  the 
warehouses  of  the  consignees  and/or  their  agents"  {g). 

The  common  clause  (li)  imports  that  the  risk  is  only  to 
attach  upon  goods  loaded  on  board  the  ship  at  the  terminus 
a  quo  of  the  voyage,  even  although  it  was  known  to  the 
underwriters  that  the  policy  was  intended  to  protect  goods  loaded 
at  some  other  port  {i).  This  very  strict  construction,  which 
is  often  not  in  accordance  with  the  intention  of  the  parties,  has, 
however,  been  disapproved  of,  and  is  not  likely  to  be  adopted  in 


{d)  Way  V.  Modigliani  (1787),  2  Term  Bep.  30 ;  Robertson  v.  French  (1803),  4 
East,  130;  see  also  Johnson  &  Co.,  Ltd  v.  Bryant  (1896),  1  Com.  Cas.  363; 
Maritime  Insurance  Co.,  Ltd.  v.  Alianza  Insurance  Co.  of  Santander,  [1907]  2 
K.  B.  660;  Difori  v.  Adams  (1884),  53  L.  J.  (q.  b.)  437. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  4.  As  to  the 
effect  of  insurance  from  "  a  particular  place,  see  ibid.,  p.  388,  post,  Eor  form 
of  Lloyd's  policy,  see  note  (p),  p.  340,  ante. 

(/)  Hurry  v.  Ro7/al  Exchange  Assurance  Co.  (1801),  2  Bos.  &  P.  430,  435 ; 
and  see,  further,  pp.  385,  387,  2J0st. 

(g)  Ide  V.  Chalmers  (1900),  5  Com.  Cas.  212,  216  (where  it  was  found  as  a 
fact  that  this  clause  is  one  which  is  usually  inserted  in  Lloyd's  policies). 

(h)  See  the  text,  supra. 

(i)  Sjjitta  V.  Woodman  (1810),  2  Taunt.  416;  Robertson  v.  French,  supra; 
Ilorneyer  v.  Lushington  (1812),  15  East,  46 ;  Langhorn  v.  Hardy  (1812),  4 
Taunt.  628;  Mellish  v.  Allnutt  (1813),  2  M.  &  S.  106;  Rickman  v.  Carstairs 
(1833),  5  B.  &  Ad.  651 ;  Gladstone  v.  Clay  (1813),  1  M.  &  S.  418,  424. 
As  to  the  limits  of  the  port  or  place  mentioned  as  the  terminus  a  quo  at 
which  the  goods  are  to  be  loaded,  see  Sailing-ship  Garstoii^'  Co.  v. 
Hickie  (1885),  15  Q.  B.  D.  580,  C.  A.  ;  Payne  v.  Hutchinson  (1808),  2  Taunt. 
405,  n. ;  Constable  v.  Noble  (1810),  2  Taunt.  403 ;  Moxon  v.  Atkins  (1812),  3 
Camp.  200. 
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future  cases  (j).    At  any  rate,  if  there  be  anything  in  the  policy  ^^c^-  i*^- 
to  indicate  that  it  was  intended  to  cover  goods  loaded  at  some  place  Commence- 
other  than  the  terminus  a  quo,  effect  will  be  given  to  that  inten-  ment, 
tion  {k) ;  and  in  particular  when  it  appears  from  the  policy  that  the  I^uration, 
parties  contemplated  loading  and  unloading,  bartering  or  trading  j^g^^ 

with  goods  at  any  intermediate  ports  or  places  in  the  course  of  the    " 

insured  voyage,  the  policy  will  attach  not  only  on  goods  loaded  at 
the  terminus  a  quo,  but  also  on  tliose  loaded  at  any  of  the  ports  or 
places  where  the  ship  is  empowered  to  touch  and  trade  under  the 
terms  of  the  policy  {I). 

761.  A  policy  on  goods  at  and  from  a  foreign  port  for  the  home- 
ward voyage  protects  only  the  homeward  cargo,  and  protects  it 
•only  from  the  time  when  such  cargo  is  wholly  or  partially  loaded 
■on  board  at  the  foreign  port  {m) . 

In  a  policy  on  a  voyage  during  which  goods  are  intended  to  be 
loaded  and  bartered  at  different  places,  there  is  commonly  a  clause, 
"  outward  cargo  is  to  be  considered  homeward  interest  twenty-four 
hours  after  arrival  at  first  place  of  trade."  The  effect  of  this  clause 
is  that  the  policy  will  simultaneously  cover  the  original  and  the 
new  cargoes  on  board,  but  not  any  goods  which  are  on  land  and  are 
not  shipped  goods  (w). 

762.  According  to  the  common  clause  in  English  policies,  the  Continuation 
risk  on  goods  continues  during  the  voyage  to  the  port  of  discharge  Jj^^^^*^*^^^ 

until  the  same  be  there  discharged  and  safely  landed."  on  goo  s. 

The  port  of  discharge  is  either  the  particular  port  which  is  named  The  port  of 
in  the  policy  for  that  purpose,  or  that  which,  by  reason  of  the  f^ischarge. 
terms  of  the  policy  or  the  usage  of  trade,  is  inferred  to  be  intended 
by  the  parties.  Sometimes  the  place  named  in  the  policy  as  the 
place  of  discharge  is  a  district  containing  several  ports.  In  such 
case  the  policy  will,  generally  speaking,  protect  the  outward  cargo 
ointil  the  whole  of  it  has  been  or,  in  the  usual  course  of  trade,  ought 
to  have  been  safely  landed  at  that  port  in  the  district  which,  for 
the  aforesaid  reasons,  is  taken  to  be  the  ultimate  port  of  discharge 
■contemplated  by  the  parties  (o). 


(;)  Carr  v.  Montefiore  (1864),  5  B.  &  S.  408,  430,  Ex.  Ch.  If  the  goods,  though 
■originally  loaded  elsewhere,  are  wholly,  or  in  part,  first  landed  and  then  reloaded 
at  the  terminus  a  quo  of  the  voyage,  this  is  a  sufficient  loading  on  board  the  ship 
at  that  port  to  make  the  policy  attach  [Carr  y.  Montefiore,  supra;  Nonneny. 
Reid,  Nonnen  v.  Kettlewell  (1812),  16  East,  176,  applied  in  the  above  case). 

{k)  Bell  V.  Hohson  (1812),  16  East,  240  ;  Joyce  v.  Realm  Insurance  Co.  (1872), 
L.  R.  7  Q.  B.  580. 

[l)  Gladstone  v.  Clay  (1813),  1  M.  &  S.  418  ;  Violett  v.  Allnutt  (1811),  3  Taunt. 
•419  ;  Grant  v.  Delacour  (1806),  1  Taunt.  466;  Grant  v.  Paxton  (1809),  1  Taunt. 
463;  Barclay  v.  Stirling  (1816),  5  M.  &  S.  6 ;  Leathly  v.  Hunter  (1831),  7  Bing. 
617,  Ex.  Ch.  (a  leading  case  on  the  subject). 

{m)  Forbes  v.  Cowie  (1808),  1  Camp.  520;  Forbes  v.  Aspmall  (1811),  13  East, 
323  (homeward  freight) ;  Rickman  v.  Carstairs  (1833),  5  B.  &  Ad.  651. 

(w)  Tobin  v.  Harford  (1864),  17  C.  B.  (n.  s.)  528,  Ex.  Ch. ;  Joi/ce  v.  Realm 
Insurance  Co.,  supra  ;  compare  Harrison  v.  Ellis  (1857),  7  E.  &  B.  465. 

(o)  Barrass  v.  London  Assurance  (1782),  1  Park  on  Marine  Insurance,  8th  ed., 
p.  74;  Leigh  v.  Mather  (1795),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  74; 
Richardson  v.  London  Assurance  Co.  (1814),  4  Camp.  94;  compare  Oliverson  v. 
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763.  The  goods  are  "  discharged  and  safely  landed  "  within  the 
meaning  of  the  above  clause  when  they  are  landed  in  the  customary 
manner  (p).  They  are  landed  in  the  customary  manner  if  delivered 
on  shore  at  the  ordinary  quays,  wharves,  or  customary  landing 
places  within  the  limits  of  the  port  of  discharge  (^). 

It  is  frequently  necessary  on  account  of  the  shallowness  of  the 
water  to  employ  smaller  craft,  such  as  lighters  or  shallops,  or  some- 
times men,  to  carry  the  goods  from  the  ship  to  the  shore.  When 
this  is  done  in  the  manner  usual  at  the  port  of  discharge,  the  under- 
writers are  liable  for  any  loss  which  may  happen  to  the  goods  in 
the  course  of  their  being  so  carried  (?'). 

764.  Sometimes  the  consignee  himself  takes  possession  of  the 
goods  by  receiving  them  out  of  the  ship  into  his  own  lighters.  In 
such  case  the  goods  are  not  protected  by  the  ordinary  clause  of 
the  policy  during  their  carriage  in  the  lighters  (s),  unless,  at  least, 
it  is  customary  at  the  port  of  discharge  for  the  consignee  to  send  his 
own  lighters  for  landing  his  goods  (t).  But  where  (as  is  very  usual) 
the  policy  contains  the  clause  "  including  risk  of  craft  to  and  from 
the  ship,"  the  goods  are  protected  when  carried  in  the  consignee's 
own  lighters,  whether  such  custom  prevails  or  not,  since  otherwise 
no  effect  would  be  given  to  those  words  (a). 

765.  Whenever  the  goods  are  safely  landed  in  the  ordinary 
course  of  business  at  the  port  of  destination,  the  risk  ends,  though 
they  have  never  been  delivered  into  the  hands  of  the  consignees  (5). 
And  even  where,  as  is  often  the  case,  the  policy  contains  the  clause 


Brightman  (1846),  8  Q.  B.  781  ;  and  see  Broiun  v.  Vigne  (1810),  12  East,  283 
(policy  on  ship). 

(^)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  5.  See  further 
as  to  this  rule,  infra.    If  not  so  landed  the  risk  ceases  (ibid.). 

(q)  Hyde  v.  Trent  and  Mersey  Navigation  Co.  (1793),  5  Term  Eep.  389,  395, 
397, 400  ;  Bourne  v.  OatUfe  (1841),  3  Man.  &  G.  643,  Ex.  Ch. ;  (1844),  7  Man.  &  G. 
850,  H.  L. 

(r)  Pelly  v.  Royal-Exchange  Assurance  Co.  (1757),  1  Burr.  341,  per  Lord 
Mansfield,  at  pp.  348,  349,  citing  Tierney  v.  Mherington  (1743) ;  Lane  v. 
Nixon  (1866),  L.  E.  1  C.  P.  412 ;  Bucker  v.  London  Assurance  Go.  (1784),  2. 
Bos.  &  P.  432,  n. ;  Rurry  v.  Boyal  Exchange  Assurance  Co.  (1801),  2  Bos.  &  P.  430  ; 
Matthie  v.  Potts  (1802),  3  Bos.  &  P.  23 ;  Steiuart  v.  Bell  (1821),  5  B.  &  Aid.  238. 

(s)  Sparrow  v.  Caruthers  (1745),  2  Stra.  1236;  Hurry  v.  Boyal  Exchange 
Assurance  Co.,  supra;  Strong  v.  Natally  (1804),  1  Bos.  &  P.  (n.  r.)  16;  Houlder 
V.  Merchants  Marine  Lnsurance  Co.  (1886),  17  Q.  B.  D.  354,  356,  0.  A. 

{t)  Paul  V.  Insurance  Co.  of  North  America  (1899),  15  T.  L.  E.  534.  There  is- 
a  dictum  of  the  Court  of  Appeal  in  Houlder  v.  Merchants  Marine  Insurance  Co., 
supra,  that  by  taking  delivery  short  of  the  shore  the  consignee  determines  the 
risk  insured,  because  he  waives  the  landing  and  himself  terminates  the  risk  by 
so  doing.  This  is  an  oUter  dictum,  and  the  editors  of  Arnould  on  Marine  Insur- 
ance, in  s.  458,  are,  it  is  submitted,  right  in  saying  that  the  real  question,  at 
any  rate  in  the  absence  of  the  risk  of  craft"  clause,  is  whether  the  goods  have 
been  landed  in  the  customary  manner  at  the  port  of  discharge. 

(a)  Paul  V.  Insurance  Co.  of  North  America,  supra. 

{h)  Brown  v.  Carstairs  (1811),  3  Camp.  161 ;  Marten  v.  Nippon  Sea  and  Land 
Insurance  Co.,  Ltd.  (1898),  3  Com.  Cas.  164;  Harrison  v.  Ellis  (1857),  7  E.  &  B. 
465  ;  Australian  Agricultural  Co.  v.  Saunders  (1875),  L.  E.  10  C.  P.  668,  Ex.  Ch. 
(but  not  if  the  landing  is  in  the  usual  course  of  the  voyage)  ;  Pelly  v.  Boyal- 
Exchange  Assurance  Co.,  supra ;  Brough  v.  Whitmore  (1791),  4  Term  Eep, 
206. 
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until  safely  delivered  to  consignees,"  the  placing  of  the  goods  in     Sect.  lo. 
a  customs  warehouse  is  a  safe  delivery  within  the  meaning  of  the  Commence- 
clause  (c).  ment, 

766.  The  goods  must  be  landed  not  only  in  the  customary    and  Aresu 
manner,  but  also  within  a  reasonable  time  after  their  arrival  at  the     of  Risk, 
port  of  discharge  (d),  the  extent  of  such  reasonable  time  depending  ^  ^ — 
upon  the  nature  and  usages  of  the  trade  on  which  the  ship  is  be^ianded^^ 
engaged,  the  object  of  the  adventure,  and  the  circumstances  existing  within  a 

at  the  port  of  discharge  {e).  w^^^^^^ 

767.  When  a  policy  gives  express  leave  to  tranship,  the  goods  Goods  covered 
remain  covered  by  the  policy  both  in  the  course  of  transhipment  during  and 
and  when  on  board  the  vessel  into  which  they  are  transhipped  (/).  shipment' 

But  where,  in  the  absence  of  such  express  leave,   under  a  But  not  if 

policy  providing  for  "all  risk  of  craft  until  the  goods  are  discharged  transhipped 

and  safely  landed,"  the  goods  are  put  into  lighters  at  the  port  of  into  vessels 

destination,  not  for  the  purpose  of  being  landed,  but  for  tranship-  po^t^^^^^^^ 
ment  into  vessels  bound  for  another  port,  the  loss  of  the  goods 
when  in  such  lighters  is  not  covered  by  the  policy,  for  such 
transhipment  in  fact  amounts  to  the  abandonment  of  the  insured 
voyage  {g). 

On  the  other  hand,  although  the  policy  contains  no  such  express  Transhipment 

licence  to  tranship,  the  goods  will  nevertheless  remain  covered,  necessary  by 

•  oii»  11  ^  n  •!•  1  reason  of 

II  transhipment  becomes  necessary  by  reason  oi  a  peril  insured  peril  insured, 
against.  Where,  by  a  peril  insured  against,  the  voyage  is  interrupted 
at  an  intermediate  port  or  place,  under  such  circumstances  as, 
apart  from  any  special  stipulation  in  the  contract  of  affreightment, 
to  justify  the  master  in  landing  and  reshipping  the  goods  or  other 
moveables,  or  in  transhipping  them,  and  sending  them  on  to  their 
destination,  the  liability  of  the  insurer  continues,  notwithstanding 
the  landing  or  transhipment  (h). 

By  the  insertion  of  express  words  in  a  marine  policy  its  pro-  Protection 
tection  may  be  prolonged  after  the  landing  of  the  goods  and  during  J^^^^^j^^^^^^ 
their  subsequent  transport  overland  (i). 

(c)  Mai^ten  v.  Nippon  Sea  and  Land  Insurance  Co.,  Ltd.  (1898),  3  Com.  Gas. 
164.  See,  also,  as  to  the  still  more  extensive  "  warehouse  to  warehouse  "  clause, 
p.  384,  ante. 

(d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  L,  r.  5.  See 
Parkinson  v.  Collier  (1797),  2  Park  on  Marine  Insurance,  8th  ed.^  p.  653  (as  to 
African  barter  trade)  ;  Nolle  v.  Kennoway  (1780),  2  Doug.  (k.  b.)  510. 

(e)  See  title  Custom  and  Usages,  Yol.  X.,  pp.  274  et  seq.,  290  et  seq. 

(/)  Tierney  v.  Ether ington  {114:3),  1  Burr.  348,  349  (there  cited  by  Lord  Mans- 
field) ;  Oliverson  v.  Briyhtman  (1846),  8  Q.  B.  781 ;  Bold  v.  Eotheram  (1846), 
8  Q.  B.  781,  797  ;  Neale  and  Wilkinson  v.  Rose  (1898),  3  Com.  Cas.  236  ;^  compare 
Australian  Agricultural  Co.  v.  Saunders  (1875),  L.  R.  10  C.  P.  668,  676,  Ex.  Ch. 

[g)  Hoidder  v.  Merchants  Marine  Insurance  Co.  (1886),  17  Q.  B.  D.  354,  C.  A. 
It  is  submitted  that  the  true  ground  of  decision  in  that  case  is  that  stated  in  the 
text ;  see  Bold  v.  Rotheram,  supra,  at  p.  808. 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  59.  See  also  Flantamour  v. 
Staples  (1781),  1  Term  Rep.  611,  n. ;  Bold  v.  Rotheram,  supra,  at  p.  808;  Be 
Cuadra  v.  Swann  (1864),  16  C.  B.  (n.  s.)  772. 

(^)  Rodocanachi  v.  Elliott  (1873),  L.  R.  8  C.  P.  649 ;  Simon,  Israel  &  Co.  v. 
Sedgwick,  [1893]  1  Q.  B.  303,  0.  A.  In  Wingate  v.  Foster  (1878),  3  Q.  B.  D. 
582,  C.  A.,  where  a  policy  contained  a  special  clause  to  protect  certain  pumps 
used  in  salvage  operations,  an  attempt  was  made  to  apply  this  doctrine  to  theii* 
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Sect.  10. 

Commence- 
ment, 
Duration, 
and  Area 
of  Risk. 

When  insured 
^'  from  "  a 
particular 
place. 

When  insured 
"  at  and 
from  "  a 
particular 
place. 

Oood  safety. 


(ii.)  Commencement  and  Duration  of  Risk  on  Ship. 

768.  Where  the  subject-matter  is  insured  "from"  a  particular 
place  the  risk  does  not  attach  until  the  ship  starts  on  the  voyage 
insured  (j).  The  ship  is  not  deemed  to  have  started  on  the  voyage 
until  she  has,  being  in  a  state  of  complete  preparation  for  the 
insured  voyage,  quitted  her  moorings  and  broken  ground  {k). 

769.  When  a  ship  is  insured  "  at  and  from  "  (Q  a  particular 
place,  and  she  is  at  that  place  in  good  safety  when  the  contract  is 
concluded,  the  risk  attaches  immediately.  If  she  be  not  at  that 
place  when  the  contract  is  concluded,  the  risk  attaches  as  soon  as 
she  arrives  there  in  good  safety,  and,  unless  the  policy  otherwise 
provides,  it  is  immaterial  that  she  is  covered  by  another  policy  for 
a  specified  time  after  arrival  (m). 

The  ship  is  deemed  to  be  in  good  safety,  although  seriously 
damaged,  if  she  be  in  such  a  condition  as  to  enable  her  to  lie  at  the 
terminus  a  quo  in  reasonable  security  till  she  is  properly  repaired 
and  equipped  for  her  insured  voyage  {n). 


transit  to  a  port  of  refuge  not  provided  for  by  the  policy,  but  it  was  held  that  this 
formed  no  part  of  the  insured  voyage ;  and,  as  will  be  shown  later  (see  p.  395, 
post),  the  risk  is  always  put  an  end  to  by  unexcused  deviation  or  by  abandonment 
of  the  voyage  insured.  As  to  the  effect  of  transferring  the  property  in  the  goods 
before  the  loss  and  without  assigning  the  policy,  see  lonides  v.  Harford  (1859), 
29  L.  J.  (ex.)  36 ;  North  of  England  Oil-cake  Co.  v.  Archangel  Insurance  Co.  (1875), 
L.  E.  10  Q.  B.  249  ;  and  p.  360,  ante. 

{j)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  2. 

Qc)  As  to  what  constitutes  a  starting  or  sailing  on  the  insured  voyage,  see 
Pittegrew  v.  Prm^Ze  (1832),  3  B.  &  Ad.  514;  Cochrane  v.  Fisher  (1835),  1  Or.  M.  &  E. 
809,  Ex.  Oh. ;  Hunting  &  Son  v.  Boulton  {1895),  1  Com.  Cas.  120;  Sea  Insurance 
Co.  V.  Blogg,  [1898]  2  Q.  B.  398,  0.  A.,  and  p.  419,  post. 

(l)  As  to  insurances  at,"  and  **only  against  harbour  risks,"  see  note{n), 
p.  392,  post. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  3  (a),  (b), 
which  is  in  accordance  with  Haughton  v.  Empire  Marine  Insurance  Co.  (1866), 
L.  E.  1  Exch.  206.  But  where  the  vessel  is  covered  by  successive  policies  with 
the  same  underwriter  it  may  be  held  that  the  later  was  intended  to  attach  in 
substitution  for  the  earlier  {Union  Marine  Insurance  Co.  v.  Martin  (1866),  35  L.  J. 
(c.  P.)  181). 

(w)  Forbes  v.  Wilson  (1800),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  472  ;  Annen 
V.  Woodman  (1810),  3  Taunt.  299.  E.  3,  like  the  other  rules  in  Sched.  I.,  to 
the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  is  applicable  to  Lloyd's  policy 
set  out  in  the  Schedule  {ibid.),  and  this  contains  the  clause  *'  lost  or  not  lost." 
Nevertheless,  it  seems  probable  from  ss.  6  and  30  {ibid.)  that  under  a  policy 

at  and  from,"  ..."  lost  or  not  lost,"  the  risk  attaches  as  from  the  earliest 
time  when  the  ship  was  in  the  terminus  a  quo  in  good  safety.  See  the  discussion 
on  this  point  in  Arnould  on  Marine  Insurance,  s.  475. 

In  Bell  V.  Bell  (1810),  2  Camp.  475,  there  was  a  policy  on  ship  *'at  and  from 
Eiga  to  the  United  Kingdom."  The  ship  arrived  at  Eiga  on  28th  May,  1809; 
and,  pursuant  to  a  recent  order  of  the  Eussian  Government,  her  papers  were 
sent  to  St.  Petersburg  to  be  examined  before  her  cargo  was  unloaded.  On 
9th  August  ship  and  cargo  were  put  under  sequestration,  and  on  4th  December 
they  were  seized  and  sold  under  a  sentence  of  condemnation  for  want  of  proper 
documents,  the  cargo  being  still  undischarged.  Lord  Ellenborough,  C.J.,  ruled 
that  the  policy  attached  because  the  ship  was  in  physical  safety  from  the  perils 
insured  against,  although  not  free  from  political  danger.  It  will  be  seen  (see 
p.  390,  post)  that  in  order  to  discharge  an  underwriter  on  a  ship  insured  until 
"  moored  twenty-four  hours  in  good  safety  "  she  must  be  not  only  in  physical 
safety,  but  also  in  political  safety,  in  so  far  that  the  underwriter  remains  liable 
if  she  has  been  laid  under  an  embargo,  or  if  steps  have  been  taken  to  seize  her 
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The  application,  however,  of  this  rule,  which  determines  only  the     Sect.  lo. 
prima  facie  meaning  of  the  clause  "  at  and  from,"  may  be  excluded  Commence- 
or  modified  by  the  terms  of  the  policy  construed  by  the  light  of  the  ment, 
surrounding  circumstances  (o).  Duration, 

and  Area 

770.  Where  the  ship  is  insured  by  a  voyage  policy  ''at  and     of  Risk, 
from  "  or  "from"  a  particular  place,  it  is  not  necessary  that  she  ~~~ 
should  be  at  that  place  when  the  contract  is  concluded  (j?),  but  must  be 
there  is  an  implied  condition  that  the  adventure  shall  be  commenced  commenced 
within  a  reasonable  time,  and  that  if  the  adventure  be  not  so  ^^thm  a 
commenced  the  insurer  may  avoid  the  insurance.    This  implied  time, 
condition,  however,  may  be  negatived  by  showing  that  the  delay 
was  caused  by  circumstances  known  to  the  insurer  before  the 
contract  was  concluded,  or   by   showing  that  he   waived  the 
condition  {q). 

The  question  arises  by  what  test  a  reasonable  time  is  to  be  What  is  a 
determined.  Before  the  passing  (r)  of  the  Act  (s)  it  had  been  decided  reasonable 
that  the  contract  was  voidable  if  the  delay  in  arriving  at  the  port 
where  the  insured  risk  was  to  commence  was  such  as  materially  to 
alter  the  risk,  for  instance  to  change  a  summer  risk  into  a  winter 
risk,  and  this  although  the  delay  was  occasioned  by  perils  of  the 
seas  or  other  unavoidable  causes  (^). 

It  has  still  to  be  decided  whether  this  remains  the  test  under  the 
Act,  or  whether  the  policy  is  only  avoided  by  any  delay  which  could 
be  prevented  by  reasonable  care  and  skill  {u) ;  but,  in  any  case,  when 
the  policy  has  once  attached  by  the  ship's  arrival  at  the  port  where 
the  insured  risk  is  to  commence,  a  detention  there  for  a  reasonable 
time  for  the  purpose  of  the  insured  adventure  is  allowed,  and 
whether  the  time  is  reasonable  is  a  question  of  fact  to  be  determined 
by  the  state  of  things  existing  in  the  port  (v). 

so  that  she  is  no  longer  in  the  possession  and  control  of  her  owner  (see  cases  cited 
in  note  (/)  p.  391,  post) ;  and  it  seems  somewhat  doubtful  whether  under  r.  3  in 
the  Schedule  to  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  the  policy 
attaches  at  a  time  when,  though  the  ship  is  in  physical  safety,  the  assured  is  by 
the  act  of  a  political  authority  deprived  of  possession  or  control  of  her. 

(o)  Hunting  &  Son  v.  Boulton  (1895),  1  Com.  Gas.  120,  122. 

{'p)  See  the  text,  supra. 

(q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  42  ;  this  provision  settles 
one  of  the  points  left  undecided  in  Be  Wolf  v.  Archangel  Insurance  Co.  (1874), 
L.  E.  9  Q.  B.  451. 

(r)  21st  December,  1906. 

(s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 

{t)  Hull  V.  Cooper  (1811),  14  East,  479  ;  De  Wolf  v.  Archangel  Insurance 
Co.,  supra;  Maritime  Insurance  Co.  v.  Stearns,  [1901]  2  K.  B.  912. 

(u)  This  question  is  discussed  in  Arnould  on  Marine  Insurance,  s.  480,  where 
the  editors  express  an  opinion  that  the  test  of  reasonable  time,  as  used  in  the 
above-mentioned  rule,  is  whether  the  risk  has  been  materially  altered.  But  it 
is  to  be  observed  that,  by  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  88,  the  question  what  is  a  reasonable  time  is  a  question  of  fact  (as  to  which 
see  Lord  Watson's  judgment  in  Hick  v.  Raymond  and  Reid,  [1893J  A.  C.  22, 
32),  and  further,  that  reasonable  time  is  in  no  other  part  of  the  Act  made_  to 
depend  upon  the  risk  being  materially  altered.  On  the  other  hand,  the  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  42  (2),  does  seem  to  support  to  some 
extent  the  view  put  forward  by  the  editors  of  Arnould  on  Marine  Insurance. 

[v)  Camden  v.  Cowley  (1763),  1  Wm.  Bl.  417;  Cruickshank  v.  Janson  (1810),  2 
Taunt.  301 ;  Warre  v.  Miller  (1825),  4  B.  &  C.  538  ;  Brown  v.  Tayleur  (1835), 
4  Ad.  &  El.  241 ;  Raine  v.  Bell  (1808),  9  East,  195 ;  Phillips  v.  2rvi7ig  (1844), 
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Sect.  10. 
Commence- 
ment, 
Duration, 
and  Area 
of  Risk. 

Meaning  of 
words  in 
■designating 
the  port  at 
which  the 
risk  attaches. 

District 
containing 
several  ports. 

Modification 
of  rules. 


Termination 
of  risk  by 
completion 
of  the  voyage. 

"  Moored  in 
good  safety." 

Physical 
safety. 


771.  When  the  terminus  "  at  and  from  "  which  the  voyage  is 
to  commence  is  a  port  named  in  the  policy,  the  name  is,  as  a 
general  rule,  presumed  to  mean  that  place  which  in  the  ordinary 
commercial  sense  is  considered  the  port,  and  not  to  extend  to  all 
the  different  places  it  may  comprise  for  purposes  of  revenue,  or 
which  may  be  included  in  the  technical  legal  meaning  of  the  word 
"  port  "(a). 

Where  the  policy  is  *'at  and  from  "  an  island  or  other  district 
containing  several  ports,  the  risk  on  ship  commences  as  soon  as  the 
ship  has  arrived  in  good  safety  at  the  first  port  at  which  she  touches 
on  the  island,  for  the  purpose  of  discharging  her  outward  cargo. 
Thus  a  ship  insured  for  a  homeward  voyage  "  at  and  from  "  any  of 
the  West  India  Islands  is  protected  by  the  word  at  "  in  going  from 
port  to  port  of  the  island  (6). 

772.  The  general  rules  as  to  when  policies  attach,  like  all  other 
rules  of  construction,  are  subject  to  be  modified  by  the  usage  of 
particular  trades  (c). 

773.  In  Lloyd's  policy  and  in  all  common  voyage  policies  the 
risk  on  ship  is  expressed  to  continue  "  until  she  hath  moored  at 
anchor  twenty-four  hours  in  good  safety  "  (d),  and  the  ship  is  not 
deemed  to  have  been  moored  for  twenty-four  hours  in  good  safety 
unless  she  has  been  moored  for  that  space  of  time  under  the  three 
following  conditions  : — 

(1)  In  such  a  state  of  physical  safety  that  she  can  keep  afloat 

7  Man.  &  Gr.  325,  328  :  it  seems  that  delay  in  executing  repairs  at  the  port  will 
not  put  an  end  to  the  risk  unless  the  delay  is  such  as  to  amount  to  an  abandon- 
ment of  the  insured  adventure  {Ohittyy.  Selwyn  (1742),  2  Atk.  359, ^er  Lord 
Hardwicke,  L.O.  :  Grant  v.  King  (1802)  4  Esp.  175  ;  Smith  v.  Surridge  (1801), 
4  Esp.  25).  See  also  Palmer  y.  Marshall  (1832),  8  Bing.  317;  and  Palmer  y. 
Penning  (1833),  9  Bing.  4^60,  per  Park,  J.,  at  p.  462  (where  the  delay  discharged 
the  underwriters). 

(a)  Constable  v.  JSfohle  (1810),  2  Taunt.  403  ;  Payne  v.  Hutchinson  (1808),  2 
Taunt.  405,  n.  ;  Broiun  v.  Tayleur  (1835),  4  Ad.  &  El.  241 ;  Kingston-upon-Hall 
Dock  Co.  V.  Broione  (1831),  2  B.  &  Ad.  43  ;  Stockton  and  Darlington  Rail.  Co.  v. 
Barrett  (1844),  7  Man.  &  G.  870,  H.  L. ;  Van  Baggen  v.  Baines  (1854),  9  Exch. 
523;  Sailing-ship  "  Garston''  Co.  v.  Eich'e  (1885),  15  Q.  B.  D.  580,  C.  A.; 
Hunter  v.  Northern  Marine  Insurance  Co.  (1888),  13  App.  Cas.  717,  722,  726, 
733  ;  see  also  Kingston  v.  Knihhs  (1808),  1  Camp.  508,  n. ;  Cockey  v.  Atkinson 
(1819),  2  B.  &  Aid.  460;  De  Longiiemere  v.  Firemen  Insurance  Co.  (1813),  10 
Johnson's  Eeports  (New  York),  126;  Sea  Insurance  Co.  of  Scotland  v.  Gavin 
(1830),  4  Bli.  (n.  s.)  578,  H.  L. ;  Maritime  Insurance  Co.,  Ltd.  v.  Alianza 
Insurance  Co.  of  Santander,  [1907]  2  K.  B.  660;  compare  Roelandts  v.  Harrison 
(1854),  9  Exch.  444. 

{h)  Camden  v.  Cowley  (1763),  1  Wm.  Bl.  417;  Warre  v.  Miller  (1825),  4 
B.  &  C.  538  ;  see  also  S.S.Kynance  Co.,  Ltd.  v.  Young  (1911),  27  T.  L.  E.  306. 

(c)  Thus,  in  the  Newfoundland  trade,  owing  to  the  well-known  practice  of 
making  fishing  expeditions  or  intermediate  trading  voyages  after  the  ship's 
first  arrival  off  the  coast  of  Newfoundland,  the  risk  under  policies  for  the  home- 
ward voj'-age,  though  expressed  to  be  "at  and  from"  any  port  or  ports  in 
Newfoundland,  was  held  not  to  attach  upon  the  ships  on  their  first  arrival  out, 
but  only  from  their  beginning  to  prepare  for  the  homeward  voyage  [Vallance  v. 
Dewar  (1808),  1  Camp.  503).  See,  generally,  title  Custom  and  Usages,  Vol.  X., 
pp.  274  et  seq.,  290  et  seq.  As  to  what  is  meant  by  the  words  "preparing  for 
the  -ship's  voyage  "  in  a  clause  describing  the  commencement  of  the  risk,  see 
Lambert  v.  Liddard  (1814),  5  Taunt.  480,  486. 

(d)  As  to  the  termination  of  the  risk  by  deviation,  delay,  and  abandonment 
of  the  voyage,  see  p.  395,  posf. 
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while  the  cargo  is  being  unloaded.    This  condition  is  not  satisfied     Sect.  lo. 
when  the  vessel  arrives  as  a  mere  wreck  and  is  in  a  sinking  state  Commence- 
when  she  is  moored,  but  it  is  satisfied  if  she  arrives  at  the  ordinary  ment, 
place  of  discharge,  and,  though  seriously  damaged,  is  able  there  to  Duration, 
keep  afloat,  and  is  kept  afloat  more  than  twenty-four  hours  after  ®^ 
being  so  moored  (e).  °  _^  ' 

(2)  The  ship  must  have  been  for  the  twenty-four  hours  in  a  state  Political 
of  political  safety.    This  condition,  therefore,  is  not  satisfied  if  she  safety, 
has  been  laid  under  an  embargo,  or  if  steps  have  been  taken  to 

seize  her  so  that  she  is  no  longer  in  the  possession  and  control  of 
her  owners  (/). 

(3)  She  must  have  been  moored  for  more  than  twenty-four  hours  Opportunity 
in  such  circumstances  that  she  has  an  opportunity  of  unloading  and 
discharging  at  the  place  where  she  in  fact  intends  to  discharge,  charging. 
This  condition,  for  instance,  is  not  satisfied,  if  she  has  been  ordered 

into  quarantine  during  the  twenty-four  hours  (g). 

If,  however,  the  ship  be  moored  in  such  a  place  and  in  such 
circumstances  that  she  has  only  to  wait  till  her  turn  for  unloading 
comes  without  again  unmooring,  this  is  held  to  be  a  mooring  in 
good  safety  (h), 

774.  The  risk,  however,  may  be  prolonged  for  a  period  of  time  Risk  may  be 
beyond  the  termination  of  the  insured  voyage  by  express  stipula-  extended 
tions  in  the  policy  {i),  or  by  usage  annexing  incidents  to  the  st"ip^atfons 
contract  (k).    In  the  former  case  effect  will,  in  the  absence  of  some  in  the  policy, 
reason  to  the  contrary,  be  given  to  the  printed  "  twenty-four  hours  " 
clause  by  making  the  period  contained  in  the  express  stipulation 
run  from  the  expiration  of  twenty-four  hours  after  the  ship  has 
moored  at  anchor©. 

(e)  Shawe  v.  Feltou  (l60i),  2  East,  109;  LidgettY.  tiecretan  (1870),  L.  E.  5  C.  P. 
190,  198,  199,  200. 

(/)  Minett  v.  Anderson  (1794),  Peake,  277  ;  Horneyer  v.  Lushington  (1812), 
15  East,  46,  47;  and  see  Lockyer  v.  Ojjiey  (1786),  1  Term  Eep.  252.  It  seems 
clear  that  mere  liability  to  seizure  is  not  inconsistent  with  "  good  safety."  See 
Lockyer  v.  Offley,  swpm,  jper  Willes,  J.,  at  p.  261;  Lidgett  v.  Secretan,  supra, 
jper  cur.,  at  p.  199, 

{g)  Samuel  v.  Royal  Exchange  Assurance  Co.  (1828),  8  B.  &  C.  119  ;  IVhitwell 
V.  Harrison  (1848),  2  Exch.  127  ;  Lindsay  v.  Janson  (1859),  4  H.  &]Sr.  699  ;  Stone 
V.  Marine  Lnsurance  Co.,  Ocean  Ltd.,  of  Gothenburg  (1876),  1  Ex.  D.  81.  If  the 
twenty-four  hours  be  struck  out  of  the  policy  the  risk  will  cease  as  soon  as 
she  is  at  her  moorings  in  safety  {ibid.,  at  p.  85) ;  compare  Cornfoot  v.  Royal 
Exchange  Assurance  Corporation,  [1904]  1  K.  B.  40,  0.  A. 

[h)  Angerstein  v.  Bell  (1795),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  54. 

(i)  Such  stipulations  have  been  considered  in  Mercantile  Marine  Insurance  Co. 
V.  Titherington  (1864),  5  B.  &  S.  765  ;  Gambles  v.  Ocean  Marine  Insurance  Co. 
of  Bombay  (1876),  1  Ex.  D.  141,  C.  A.  ;  Hunter  v.  Northern  Marine  Insurance 
Co.  (1887),  14  E.  (Ct.  of  Sess.)  544;  Cornfoot  v.  Royal  Exchange  Assurance 
Corporation,  supra. 

{k)  Preston  v.  Greenwood  (1784),  4  Doug.  (k.  b.)  28 ;  Felly  v.  Royal-Exchange 
Assurance  Co.  (1757),  1  Burr.  341  ;  Brough  v.  Whitmore  (1791),  4  Term  Eep. 
206  ;  and  see  p.  344,  ante. 

{I)  Mercantile  Marine  Insurance  Co.  v.  Titherington,  supra.  This  question 
was  left  open  in  Lidgett  v.  Secretan,  supra,  at  p.  190,  199;  but  no_  doubt 
was  thrown  upon  the  former  case.  The  days  of  the  extended  period  are 
reckoned  as  periods  of  twenty-four  hours  from  the  tei-mination  of  the  voyage 
risk  {Cornfoot  v.  Royal  Exchange  Assurance  Corporation,  supra,  where  the 
twenty-four  hours  clause  was  struck  out). 
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Where  the  ship  is  insured  to  an  island  or  other  district  com- 
prising several  ports,  the  risk  will  continue  until  the  ship  has 
moored  twenty-four  hours  in  good  safety  at  the  port  at  which  she 
was  intended  to  unload  and  at  which  the  master  actually  breaks 
bulk  for  the  purpose  of  unloading  the  whole  or  the  greater  part  of 
her  cargo  (m). 

A  policy  on  ship  to  ports  in  a  specified  country  or  district  may, 
however,  be  so  worded  that  the  risk  does  not  end  even  at  the  lasfc 
port  of  discharge ;  for  instance,  the  insurance  may  be  to  any 
port  or  ports  on  the  west  coast  of  South  America  and  for  thirty 
days  after  arrival  in  final  port  however  employed."  In  such  case 
the  last  two  words  will  prevent  the  other  words,  "  port  or  ports," 
"final  port,"  from  being  limited  to  ports  of  discharge . 

(iii.)  Commencement  and  Duration  of  Risk  on  Freight. 

775.  In  order  to  recover  on  a  policy  on  freight,  the  assured 
must  not  only  have  an  insurable  interest  at  the  time  of  the  loss, 
but  the  policy  must  be  so  worded  as  to  make  the  risk  attach  before 
the  loss.  Thus  where  a  policy  which  is  effected  on  freight  "  at  and 
from  "  a  certain  port  of  loading  also  contains  a  clause  that  the 
freight  is  to  be  covered  "from  the  time  of  the  engagement  of  the 
goods,"  the  assured  has  an  insurable  interest  as  soon  as  the  goods 
are  engaged,  but  he  cannot  recover  for  a  loss  of  freight  due  to  the 
loss  of  the  ship,  if  such  loss  occurs  before  she  has  reached  the  port 
of  loading  (o). 

When  freight,  other  than  chartered  freight,  is  payable  without 
special  conditions  and  is  insured  "  at  and  from  "  a  particular  place, 
the  risk  attaches  pro   rata  as  the  goods  or  merchandise  are 


(m)  Camden  Y.  Cowley  (1763),  1  Wm.  Bl.  417;  Barrass  v.  London  Assurance 
(1782),  1  Park  on  Marine  Insurance,  Sth  ed.,  p.  74 ;  Leigh  v.  Mather  (1795),  1 
Park  on  Marine  Insurance,  Sth  ed.,  p.  74  ;  Lnglis  v.  Vaux  (1813),  3  Camp.  437  ; 
Moore  v.  Taylor  (1834),  1  Ad.  &  El.  25  ;  and  see  note  {I),  p.  391,  ante.  Some- 
times the  ship  is  insured  to  her  '*  port  of  discharge  "  or  her  "  port  or  ports  of 
discharge"  or  to  her  hnal  "port  of  discharge  or  destination."  As  to  the 
meaning  which  has  been  given  to  these  words,  see  Clason  v.  Simmonds  (1742), 
6  Term  Eep.  533 ;  Moffat  v.  Ward  (1784),  4  Doug.  (k.  b.)  29,  n.  ;  Freston 
v.  Greenwood  (1784),  4  Doug.  (k.  b.)  28,  33  ;  Moore  v.  Taylor,  supra.  The  words 
**  last  port  of  discharge  "  have  been  held  to  mean  the  last  practicable  friendly- 
port  of  discharge  {Browne  v.  Vigne  (1810),  12  East,  283,  per  Bayley,  J.,  at 
p.  288),  because  a  hostile  port  could  not  have  been  in  the  contemplation  of  the 
parties  at  the  time  the  policy  was  effected  [Neilson  v.  L)e  Lacour  (1798),  2 
Esp.  619). 

{n)  Crocker  v.  Sturge,  [1897]  1  Q.  B.  330;  Spalding  v.  Crocker  (1897),  2  Com. 
Cas.  189;  and  see  Crockery.  General  Insurance  Co.,  Ltd.,  of  Trieste  (1897),  3 
Com.  Cas.  22,  C.  A.  Sometimes  the  insurance  is  only  "  at  "  a  place,  and  some- 
times only  against  harbour  risks.  As  to  when  the  risk  terminates  in  such 
insurance,  see  Maritime  Insurance  Co.,  Ltd.  v.  Alianza  Irisurance  Co.  of 
Santander,  [1907]  2  K.  B.  660;  Hunting  tfc  Son  v.  Boulton  (1895),  1  Com.  Cas. 
120;  S.S.  Kynance  Co.,  Ltd.  v.  Young  (1911),  27  T.  L.  E.  306.  Ships  are  also 
sometimes  insured  against  fire  when  in  dock  or  when  in  river  with  liberty  to 
go  into  a  dry  dock,  or  sometimes  in  harbour  while  securely  moored.  As 

to  when  the  risk  in  such  cases  terminates,  see   v.  Westmore  (1807),  6  Esp. 

109;  Pearson  v.  Commercial  Union  Assurance  Co.  (1876),  1  App.  Cas.  498; 
Grant  v.  ^tna  Insurance  Co.  (1862),  15  Moo.  P.  C.  C.  516. 

(o)  The  Copernicus,  [1896]  P.  237,  C.A. ;  compare  Jones  v.  Neptune  Marine 
Insurance  Co.  (1872),  L.  E.  7  Q.  B.  702. 
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shipped,  provided  that  if  there  be  cargo  in  readiness  which  belongs     Sect.  lo. 
to  the  shipowner,  or  which  some  other  person  has  contracted  with  Commence- 
him  to  ship,  the  risk  attaches  as  soon  as  the  ship  is  ready  to  receive  ment, 
such  cargo  (p).  Duration, 

In  order,  therefore,  that  the  policy  may  cover  freight  on  goods  ^JfR^k^ 

not  shipped  two  conditions  must  be  fulfilled  before  or  at  the  time     °   ' 

of  the  loss  :  (1)  the  goods  must  belong  to  the  shipowner  or  there  Cover  on 
must  be  a  binding  contract  with  some  other  person  to  ship  them  ;  ^Q^g^ 
(2)  the  goods  must  be  in  readiness  to  be  shipped  and  the  ship  shipped, 
must  be  also  ready  to  receive  them.  Essentials. 

As  regards  the  first  condition,  this  rule  is  in  accordance  with 
decided  cases  (q). 

As  regards  the  second  condition,  this  rule,  if  interpreted  accord- 
ing to  the  ordinary  meaning  of  the  words,  overrules  certain 
cases  (?•)  which  decided  that,  although  the  ship  be  not  ready  to 
receive  the  goods,  the  policy  will  nevertheless  cover  the  freight 
in  respect  of  these,  if  there  be  a  binding  contract  for  the  shipment 
of  them. 

It  has  to  be  seen  whether  the  English  courts,  in  order  to  make 
the  rule  accord  with  the  decided  cases,  will  think  it  right  to  give  a 
very  strained  interpretation  to  the  word  "  ready,"  by  holding  that 
the  goods  are  ready  to  be  shipped  and  the  ship  is  ready  to  receive 
them,  if,  but  for  the  perils  insured  against,  the  goods  would  in  the 
ordinary  course  of  things  have  been  shipped  on  board  the  vessel. 

776.  Where  the  interest  insured  is  chartered  freight,  that  is  to  Insurable 
say,  freight  to  be  paid  to  the  shipowner  by  the  terms  of  a  charter-  ^^^^J^^^q^^.^ 
party  for  the  use  of  his  ship  or  part  of  it  on  a  voyage  therein  mencement 
described,  there  is  an  insurable  interest  in  the  freight  at  the  time  of  risk  on 
of  the  inception  of  the  voyage  so  described.    Thus,  where  by  the  f^^^^^^^^^ 
terms  of  the  charterparty  the  ship  is  to  proceed  from  A.  to  B.  and  at 
B.  to  take  a  cargo  for  C,  there  is  an  insurable  interest  in  the  freight 
of  this  cargo  as  soon  as  the  ship  breaks  ground  at  A.  to  proceed 
to  B.  (s). 

(p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  L,  r.  3  (d). 

(q)  The  principal  cases  on  this  subject  are  Montgomery  v.  Eggington  (1739),  3 
Term  Eep.  362  (which  virtually  overruled  the  decision  of  Lee,  J.,  in  Tonge  v. 
Watts  (1746),  2  Stra.  1251);  Flint  v.  Flemyng  (1830),  1  B.  &  Ad.  45;  Forbes  v. 
Aspinall  (1811),  13  East,  323;  Patrick  v.  Fames  (1813),  3  Camp.  441. 

{r)  These  cases  are  Parke  v.  Hebson  (1820),  cited  in  Truscott  v.  Christie  (1820), 
2  Brod.  &  Bing.  320  at  p.  326;  Truscott  v.  Christie  (1820),  2  Brod.  &  Bing.  320; 
Warre  v.  Miller  (1825),  4  B.  &  C.  538;  De  Vaux  v.  J' Anson  (1839),  5  Bing. 
(n.  c.)  519 ;  Flint  v.  Flemyng,  supra.  Eor  instance,  in  Truscott  v.  Christie, 
supra,  at  the  time  of  the  loss,  the  vessel  was  being  altered  to  make  her  able 
to  accommodate  two  hundred  invalids.  The  alterations  were  not  completed  at 
the  time  of  the  loss,  yet  the  court  held  that  the  assured  could  recover  on  a 
policy  on  the  passage  money.  Again,  in  Be  Vaux  v.  J' Anson,  supra,  although 
the  ship  was  at  the  time  of  the  loss  in  dry  dock  and  not  in  the  place  where  she 
was  to  receive  her  cargo,  yet  the  assured  recovered  under  a  policy  on  freight. 
It  is,  on  the  other  hand,  to  be  observed  that  the  rule  in  question  is  in  accordance 
with  the  dictum  of  Lord  Ellenboeough,  C.J.,  in  Forbes  v.  Aspinall,  supra, 
at  p.  331,  and  with  the  ruling  of  Lord  Lyndhurst,  C.B.,  in  Williamson  v.  limes 
(1831),  8  Bing.  81,  n. ;  Lord  Ellenborough's  dictum,  however,  was  not  neces- 
sary for  the  decision  of  the  case,  and  Lord  Lyndhurst' s  ruling  was  only  a 
ruling  at  Nisi  Prius. 

(s)  Thompson  v.  Taylor  (1795),  6  Term  Eep.  478 ;  Horncastle  v.  Suart  (1806),  7 
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In  short,  there  is  an  insurable  interest  in  chartered  freight  as 
soon  as  the  ship  commences  the  voyage  which  she  must  make  in 
order  to  acquire  an  inchoate  right  to  the  chartered  freight  (t). 

777.  "Whether  the  policy  has  at  the  time  of  the  loss  attached  on 
the  insurable  interest  in  freight  depends  upon  the  terms  of  the 
policy.  When  the  policy  is  on  chartered  freight  and  the  insurance 
is  "  at  and  from  "  a  particular  place,  and  the  ship  is  at  that  place 
in  good  safety  when  the  contract  is  concluded,  the  risk  attaches 
immediately ;  if  she  is  not  there  when  the  contract  is  concluded, 
the  risk  attaches  as  soon  as  she  arrives  there  in  good  safety  (a). 

An  insurance  on  freight  "  at  and  from  "  a  place  does  not  cover 
the  freight  on  a  voyage  terminating  at  that  place,  for  that  freight 
is  not  at  risk  on  the  voyage  described  in  the  policy.  Thus  when 
freight  was  insured  at  and  from  Kiga  to  the  United  Kingdom  and 
the  ship  was  captured  at  Eiga,  it  was  held  that  the  policy  did  not 
cover  the  freight  on  the  outward  voyage  to  Kiga  (b). 

In  policies  on  chartered  freight  the  commencement  of  the  risk 


East,  400;  Atty  v.  Lmdo  (1805),  1  Bos.  &  P.  (n.  b.)  236;  Mackenzie  v.  Shedden 
(1810),  2  Camp.  431 ;  Davidson  y.  Willasey  (1813),  1  M.  &  S.  313  ;  Foley  v.  United 
Fire  etc.  Insurance  Co.  (1870),  L.  E.  5  0.  P.  155,  Ex.  Ch. ;  RanTiin  v.  Potter 
(1873),  L.  E.  6  H.  L.  83. 

{t)  See  cases  cited  in  note  (s),  p.  393,  ante,  smd  Barber  v.  Fleming  [1869),  L.  E.  5 
Q.  E.  59,  where  Blackburn,  J.,  at  p.  71,  refers  to  Phillips,  Law  of  Insurance, 
ss.  328,  335,  and  says  :  "  When  a  shipowner  has  got  a  contract  with  another  person 
under  which  he  will  earn  freight,  and  has  taken  steps  and  incurred  expense  on  the 
voyage  towards  earning  it,  then  his  interest  ceases  to  be  a  contingent  thing,  but 
becomes  an  inchoate  interest,  and  is  an  interest  wbich,  if  afterwards  destroyed 
by  one  of  the  perils  insured  against,  is  lost  and  ought  to  be  paid  for  by  the 
underwriters,"  because,  as  he  adds  in  Barber  v.  Fleming,  supra,  at  p.  73,  the 
interest  "is  no  longer  speculative,"  but  the  assured  has  actuallj- begun  to  do 
something  which  makes  the  inchoate  interest  attach  and  makes  it  a  real  thing. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  3  (c).  This 
rule  must  of  course  be  read  subject  to  r.  1  {ibid.)  (see  note  (n),  p.  368,  and 
p.  388,  ante),  and  subject  also  to  any  conditions  precedent  to  the  liability  of  the 
underwriter,  such  as  the  seaworthiness  of  the  ship  etc.  The  following  are 
illustrations  of  its  operation.  In  Eanlcin  v.  Potter,  supra,  it  was  agreed  by 
^arterparty  that  the  "  Sir  William  Eyre,"  then  on  a  voyage  from  the  Clyde 
to  New  Zealand,  should  proceed  to  New  Zealand  with  a  cargo  for  owner's 
benefit,  and  thence  to  Calcutta,  and  there  load  a  cargo  for  Liverpool  for 
the  freighter.  Th.e  owners  of  the  ship  elfected  a  policy  on  homeward  chartered 
freight  from  Calcutta  to  Liverpool,  at  and  from  the  Clyde  to  Otago,  New  Zealand, 
and  for  thirty  days  in  port  there  after  arrival.  At  New  Zealand  the  vessel 
grounded,  and  received  such  damage  by  sea  perils  as  to  become  a  constructive 
total  loss,  and  in  the  result  she  was  not  repaired,  and  the  homeward  freight 
was  not  earned.  It  was  not  disputed  that  there  was  an  insurable  interest  in 
such  freight,  and  the  House  of  Lords  decided  that  the  plaintiff  was  entitled  to 
recover  under  the  policy  for  a  total  loss  of  freight,  inasmuch  as  the  right  to  the 
chartered  freight  was  destroyed  by  the  total  loss  of  the  ship  during  the  insured 
voyage.  Again,  in  Barber  v.  Fleming,  supra,  a  ship  lying  at  Bombay  was 
chartered  to  carry  a  cargo  of  guano  from  Howland's  Island  to  the  IJnited 
Kingdom.  A  policy  was  effected  "  on  freight  chartered  or  otherwise at 
and  from  Bombay  to  Howland's  Island  while  there,  and  thence  to  the  United 
Kingdom.  The  ship  sailed  in  ballast  from  Bombay  to  Howland's  Island,  and 
was  lost  on  the  voyage  thither.  It  was  held  that  the  assured  could  recover 
under  the  policy  for  the  loss  of  the  chartered  freight.  See  also  Sellar  v. 
M' Vicar  (1804),  1  Bos.  &  P.  (n.  r.)  23  (ship  never  arrived  at  the  terminus  a 
quo  of  the  insured  voyage) ;  Ilydarnes  Steamship  Co.  v.  Indemnity  Mutual  Marine 
Assurance  Co.,  [1895]  1  Q.  B.  500,  C.  A. 

[b)  Bell  V.  Bell  (1810),  2  Camp.  475. 
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may  be  made  to  depend  on  a  certain  event,  for  instance,  the  loading  Sect.  lo. 

of  the  goods  on  board  ship  at  a  certain  port  or  simply  from  the  Commence- 

loading  of  the  vessel.    In  such  cases  the  risk  does  not  attach  until  ment, 

the  happening  of  the  specified  event  (c).  Duration, 

and  Area 

778.  Under  a  voyage  policy  on  freight,  unless  there  be  some  of  Risk, 
stipulation  to  the  contrary,  the  risk  continues  as  long  as  the  goods 
remain  in  the  custody  of  the  shipowner  exposed  to  maritime  perils,  of  risk  on 
provided  there  be  no  unjustifiable  delay  in  discharging  them  (d).  freight. 
In  the  case  of  a  time  policy  on  freight,  the  rules  relating  to  the 
termination  of  the  risk  are  the  same  as  those  which  apply  to 
insurances  on  ships  (e). 

Sub-Sect.  3. — The  Voyage  Insured;  Change  of  Voyage;  Deviation  and  Delay. 

779.  A  voyage  policy  must  specify  the  voyage  insured,  that  is  The  voyage, 
to  say,  the  voyage  intended  to  be  covered  by  the  policy  (/).    It  is, 
however,  only  necessary  that  the  place  at  which  the  voyage  is  to 
commence  and  the  place  at  which  it  is  to  end  should  be  stated. 

These  places  are  respectively  called  the  terminus  a  quo  and  the  Terminus  a 

terminus  ad  quem.    It  is  sufficient  that  these  termini  should  be 

named  in  the  policy,  because  the  ship,  in  the  absence  of  some  Terminus  ad 

provision  to  the  contrary  on  the  face  of  the  policy,  is  bound  to 

proceed  from  one  terminus  of  the  voyage  insured  to  the  other, 

in  a  direct  course,  with  all  due  expedition,  and  without  trading 

at  any  intermediate  places,  except  such  as  may  be  sanctioned  by  a 

well-established  usage  of  trade,  of  which  the  underwriter  is  presumed 

to  be  cognisant.    Thus  the  proper  course  of  the  insured  voyage,  or, 

more  briefly,  the  "insured  voyage,"  is  determined  by  the  termini  "The insured 

named  in  the  policy  and  by  the  usage  of  the  trade  on  which  the 

ship  is  engaged  (g). 

When  the  place  of  departure  is  specified  by  the  policy,  and  the 
ship,  instead  of  sailing  from  that  place,  sails  from  any  other  place, 
the  risk  does  not  attach  (h)  ;  nor  does  it  attach  when  the  destination 
is  specified  in  the  policy,  and  the  ship,  instead  of  sailing  for  that 
destination,  sails  for  another  (i). 


(c)  Beckett  v.  West  of  England  Marine  Insurance  Co.  (1871),  25  L.  T.  739  ;  dis- 
tinguished in  Hy dames  Steamship  Co.  v.  Indemnity  Mutual  Marine  Assurance 
Co.,  [1895]  1  Q.  B.  500,  C.  A.,  and  criticised  by  Eigby,  L.J.,  ibid.,  at  p.  509; 
Hopper  V.  Wear  Marine  Insurance  Co.  (1882),  46  L.  T.  107 ;  Jones  v.  Neptune 
Marine  Insurance  Co.  (1872),  L.  E.  7  Q.  B.  702. 

{d)  Marshall  on  Marine  Insurance,  4th  ed.,  p.  225 ;  Atty  v.  Lindo  (1805),  1 
Bos.  &  P.  (n.  r.)  236.  Advance  freight  paid  under  a  charterparty  may  continue 
at  risk,  though  a  stage  of  the  adventure  has  been  accomplished,  and  cargo 
carried  in  that  stage  delivered  {Ellis  v.  Lafone  (1853),  8  Exch.  546,  Ex.  Ch.). 

(e)  Michael  v.  Gillespy  (1857),  2  0.  B.  (n.  s.)  627.  Eor  the  definitions  of 
voyage  policy,  see  p.  336,  ante,  and  the  text,  infra.  Eor  the  definition  of  time 
policy,  see  p.  336,  ante.  For  the  rules  relating  to  insurances  on  ships,  see 
pp.  381,  388  et  seq.,  ante. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  23. 

(g)  Fox  V.  Black  (1767),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  620 ;  Clason 
V.  Simmonds  (1742),  6  Term  Eep.  533.  As  to  the  usage  of  trade,  see  p.  344, 
ante.  _  The  usage  must  be  notorious  and  must  be  observed  generally,  not  merely 
occasionally  {Salisbury  v.  Toiunson  (undated),  2  Park  on  Marine  Insurance, 
8th  ed.,  p.  646). 

i   {h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  43. 
(i)  Ibid.,  s.  44.    In  both  these  cases  the  insured  voyage  has  never  been 
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Insukance. 


Sect.  10. 

Commence- 
ment, 
Duration, 
and  Area 
of  Risk; 

Change  of 
voyage  and 
deviation. 

Marine 
Insurance 
Act,  1906. 

Change  of 

voyage 

defined. 

The  con- 
sequences. 

Deviation 
defined. 


The  con- 
sequences. 


Explanation 
of  abandon- 
ment of 
voyage. 


780.  A  departure  from  the  proper  course  of  the  insured  voyage 
may  arise  from  what  is  called  a  change  of  voyage  "  or  from 
"  deviation,"  and  it  is  important  to  note  the  distinction  between 
these  two  modes  of  departure,  because  of  their  very  different  effect 
on  the  underwriter's  liability. 

Where,  after  the  commencement  of  the  risk,  the  destination  of 
the  ship  is  voluntarily  changed  from  the  destination  contemplated 
by  the  policy,  there  is  said  to  be  a  change  of  voyage  (k). 

Unless  the  policy  otherwise  provides,  where  there  is  a  change  of 
voyage,  the  insurer  is  discharged  from  liability  as  from  the  time  of 
the  change,  that  is  to  say,  as  from  the  time  when  the  determination 
to  change  is  manifested ;  and  it  is  immaterial  that  the  ship  may 
not  in  fact  have  left  the  course  of  voyage  contemplated  by  the  policy 
when  the  loss  occurs  (l). 

There  is  a  deviation  from  the  voyage  contemplated  by  the 
policy  (1)  where  the  course  of  the  voyage  is  specifically  designated 
by  the  policy,  and  that  course  is  departed  from  ;  or  (2)  where  the 
course  of  the  voyage  is  not  specifically  designated  by  the  policy,  but 
the  usual  and  customary  course  is  departed  from(m). 

The  intention  to  deviate  is  immaterial ;  there  must  be  a  deviation 
in  fact  to  discharge  the  insurer  from  his  liability  under  the 
contract  (n). 

"Where  a  ship,  without  lawful  excuse,  deviates  from  the  voyage 
contemplated  by  the  policy,  the  insurer  is  discharged  from  liability 
as  from  the  time  of  deviation ;  and  it  is  immaterial  that  the  ship 
may  have  regained  her  route  before  any  loss  occurs  (o). 

There  is  an  abandonment  of  the  voyage,  when  a  purpose  of 
abandoning  the  original  place  of  destination  (^)  for  some  other 
place  of  discharge  is  definitely  formed,  and  as  soon  as  such  purpose 
is  definitely  formed  and  manifested  the  underwriter  is  ipso  facto 
discharged  from  liability  for  all  subsequent  losses  {q).     If  the 


entered  upon.  But  in  the  second  case,  if  the  policy  is  "at  and  from  "  the  port  of 
departure,  the  risk  has  attached,  and,  looking  at  the  Marine  Insurance  Act, 
1906  (6Edw.  7,  c.  41),  s.  45,  it  seems  that  the  underwriter  is  not  discharged  from 
liability  until  the  determination  to  change  the  port  of  destination  has  been 
manifested  as  definitely  come  to.  If  this  be  so,  the  law  might  be  briefly  expressed 
by  saying  that  the  abandonment  of  the  port  of  destination  in  all  cases  discharges 
the  insurer  from  any  liability  from  the  time  when  the  assured  shows  by  his  con- 
duct that  such  determination  has  been  definitely  come  to.  In  the  Marine  Insur- 
ance Act,  1906  (6  Edw.  7,  c.  41),  the  term  "  change  of  voyage  "  is,  however,  con- 
fined to  a  change  after  the  commencement  of  the  risk  {ibid.,  s.  45  (1) ),  and  this 
is  in  accordance  with  the  meaning  given  to  it  by  the  Court  of  Appeal  in  Simony 
Israel  &  Co.  v.  Sedgwick,  [1893]  1  Q.  B.  303,  0.  A. ;  and  see  Tasker  v.  Cunninyhame 
(1819),  1  Bli.  87,  II.  L. 

(k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  45  (1). 

(l)  Ibid.,  s.  45  (2). 

(m)  Ibid.,  s.  46  (2). 

(n)  Ibid.,  s.  46  (3) ;  Thellusson  v.  Fergusson  (1780),  1  Doug.  (k.  B.)  361,  365. 

(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  46  (1).  As  to  what  are 
lawful  excuses,  see  ibid.,  s.  49,  and  p.  400,  post.  These  statutory  provisions 
(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss.  45, 46),  which  embody  the  law 
as  it  stood  when  they  came  into  force  (1st  January,  1907),  are  explained  and 
illustrated  in  the  text,  ivfra. 

{p)  Wooldridge  v.  BoT/dell  (1778),  1  Doug.  (k.  b.)  16  ;  Driscol  v.  Fassmore 
(1798),  1  Bos.  &  P.  200. 

{(j)  Wooldridge  v.  Boijdell,  supra  ;  Way  v.  Modigliani  (1787),  2  Term  Eep.  30; 
Bottomley  v.  Bovill  (1826),  5  B.  &  C.  210. 


Part  I. — Marine  Insurance. 


397 


resolution  is  formed  after  the  commencement  of  the  risk,  the  voyage 
is  said  to  be  changed  (r). 

There  is  deviation  when,  without  any  design  of  abandoning  the 
original  destination,  there  is  an  actual  departure  from  the  course  of 
the  insured  voyage,  and  in  such  case,  whether  the  risk  is  increased 
by  the  deviation  or  not,  the  underwriter  is  discharged  from  liability 
for  all  losses  occurring  after  such  actual  departure  (s),  but  he 
remains  liable  for  all  previous  losses  (t). 

It  is  a  question  of  fact  whether  a  departure  from  the  proper 
course  of  the  insured  voyage  constitutes  an  abandonment  of  the 
voyage  or  only  a  deviation,  the  question  being  whether  or  not  a 
definite  resolution  was  formed  to  abandon  the  terminus  ad  qaem 
named  in  the  policy  (u). 

781.  In  the  absence  of  any  stipulation  in  the  policy,  or  any 
usage  to  the  contrary,  the  ship  is  bound  to  proceed  from  one 
terminus  of  the  voyage  insured  to  the  other  in  a  direct  course  and 
without  touching  at  any  interjacent  port,  or  pursuing  any  inter- 
mediate adventure  (a).  Notice  to  the  underwriter  of  an  intention  to 
depart  from  the  usual  course  (no  liberty  to  do  so  being  given  by  the 
policy)  will  not  have  the  effect  of  preventing  the  underwriter  from 
being  discharged,  although  it  may,  with  other  circumstances,  be 
evidence  of  his  waiver  of  the  condition  not  to  deviate  (6). 

Policies  of  insurance  now  very  commonly  contain  a  clause  by 
which  the  underwriter  agrees  to  hold  the  assured  covered,  in  case  of 
deviation,  abandonment,  or  change  of  voyage,  at  an  extra  premium 
to  be  afterwards  arranged ;  and  where  an  insurance  is  effected  on 
the  terms  that  an  additional  premium  is  to  be  arranged  in  a  given 
event,  and  that  event  happens,  but  no  arrangement  is  made,  then  a 
reasonable  additional  premium  is  payable  (c). 


Sect.  10. 

Commence- 
ment, 
Duration, 
and  Area 
of  Risk. 

Explanation 
of  deviation 
of  voyage. 


Ship  bound  to 
proceed  on  a 
direct  course. 


(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  45  (1) ;  TasJcer  v. 
Gunninghame  (1819),  1  Bli.  87,  100,  102,  H.  L. 

(s)  Hamilton  v.  Sheddon  (1837),  3  M.  &  W.  49;  and  see  cases  cited  in 
note  {q),  p.  396,  ante.  Intention  to  deviate  is  not  sufficient  ( Thellusson  v.  Fergasson 
(1781),  1  Doug.  (k.  b.)  361  ;  Kewley  v.  Rijan  (1794),  2  Hy.  Bl.  343;  Foster  v. 
Wilmer  (1746),  2  Stra.  1249  ;  Hesdton  v.  Allnutt  (1813),  1  M.  &  S.  46,  50  ;  Hare 
V.  Travis  (1827),  7  B.  &  C.  14  ;  Kingston  v.  Phelps  (1795),  cited  7  Term  Rep.  165) ; 
and  see  Simpson  Steamship  Co.  v.  Premier  Underwriting  Association  (1905), 
10  Com.  Gas.  198  (same  principle  applied  to  breach  of  warranty  in  time  policy). 

[t]  HareY.  Travis,  supra  ;  Kingston  y.  Phelps,  supra. 

(w)  Wonldridge  v.  Boy  dell  (1778),  1  Doug.  (k.  b.)  16.  See  also  Marsden  v. 
Reid  (1803),  3  East,  572  (vessel  insured  to  numerous  ports  ;  it  is  no  change  of 
voyage  if  she  sail  for  one  of  them  only,  for  a  voyage  to  all  or  any  of  the  places 
named  is  intended) ;  and  see  cases  cited  in  note  [q],  p.  396,  ante,  and  note  (s), 
supra.  Where  a  marine  policy  on  goods  covered  a  land  transit  following  a  sea 
voyage,  the  Court  of  Appeal  held  that  to  determine  whether  the  policy  ever 
attached  the  terminus  ad  quern  of  the  sea  voyage  only  must  be  taken  into 
consideration  {Simon,  Israel  &  Co.  v.  Sedgwick,  [1893]  1  Q.  B.  303,  C.  A.). 
The  more  fact  of  taking  in  goods,  and  clearing  out  for  a  different  port  to  that 
specified  in  the  policy  as  the  terminus  ad  quern,  does  not  per  se  amount  to  a 
change  of  voyage  {Planche  v.  Fletcher  (1779),  1  Doug.  (k.  b.)  251 ;  Kewley  v. 
Ryan,  supra). 

(a)  See,  for  example,  Brown  v.  Tayleur  (1835),  4  Ad.  &  El.  241 ;  Redman  v. 
London  (1813),  3  Camp.  503;  suh  nam.  Redman  v.  Lowdon  (1814),  5  Taunt.  462. 

(b)  R'idm.an  v.  London,  sub  nom.  Redman  v.  Lowdon,  supra. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  31  (2).     This  fact  renders 
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Insurance. 


Sect.  10. 
Commence- 
ment, 
Duration, 
and  Area 
of  Risk. 

The  "  touch 
and  stay" 
clause. 

Principles. 


In  the  absence  of  any  further  express  licence  (t?),  or  any  usage 
authorising  a  deviation,  the  Kberty  to  touch  and  stay  "at  any  port 
or  place  whatsoever  "  does  not  authorise  the  ship  to  depart  from 
the  direct  course  of  her  voyage  from  the  port  of  departure  to  the 
port  of  destination  {e).  This  is  also  generally  true  when  there  is 
even  a  clause  giving  liberty  "  to  touch  and  stay  at  any  place  for  all 
purposes  whatever  "  (/). 

The  following  are  the  principles  which  may  be  deduced  from 
the  cases  on  this  subject : — 

(1)  The  extent  of  the  powers  they  confer  on  the  ship  is  to  be 
judged  of,  not  so  much  by  a  literal  and  strict  interpretation  of  the 
terms  employed  (such  as  "to  call,"  "to  touch,"  or  "to  touch  and 
stay  "),  as  by  reference  to  the  true  scope  and  nature  of  the  adventure 
contemplated  by  the  policy  {g). 

(2)  However  extensive  the  language  of  these  clauses  may  be,  they 
can  never  confer  a  power  of  visiting  ports  out  of  that  which,  upon 
a  proper  construction  of  the  whole  policy,  appears  to  have  been  the 
course  of  the  voyage  insured,  as  contemplated  by  the  parties  (li)  ; 

(3)  Nor  can  they  justify  the  ship  in  visiting  any  port,  even 
though  within  the  local  limits  of  the  voyage  insured,  for  any 
purpose  unconnected  with  the  main  object  of  the  adventure  {%). 

(4)  If  the  ship  visits  an  allowed  port  for  an  allowed  purpose,  no^ 
trading,  breaking  bulk,  landing  or  loading  cargo,  however  alien  to 
the  main  object  of  the  adventure,  will  make  the  visit  a  deviation  if 


the  subject  of  deviation  far  less  important  than  it  was  formerly  (see  Hyderabad 
{Deccan)  Co.  v.  Willoughhij,  [1899]  2  Q.  B.  530).  A  clause  that  a  ship  shall  be 
held  covered  in  case  of  "  deviation  or  change  of  voyage  "  at  an  extra  premium 
has  been  held  not  to  cover  unreasonable  delay  before  the  commencement  of 
the  insured  voyage  [Maritime  Insurance  Co.  v.  Stearns,  [1901]  2  K.  B.  912) ;  nor 
has  it  any  operation  vp'here  the  risk  has  never  attached  {Simon,  Israel  &  Go. 
V.  Sedgwick,  [1893]  1  Q.  B.  303,  307,  C.  A.).  The  clause  sometimes  requires 
due  notice  to  be  given  by  the  assured  on  receipt  of  advice ;  as  to  what  is  due 
notice,  see  Mentz,  Decker  <&  Co.  v.  Maritime  Insurance  Co.  (1909),  15  Com.  Gas.  17. 

(d)  For  a  very  extensive  licence  in  a  bill  of  lading,  see  Hadji  AH  Akhar  v. 
Anglo- Aruhian  and  Persian  Steamship  Co.  (1906),  11  Com.  Cas.  219. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  6. 
(/)  Bottomley  v.  Bovill  (1826),  5  B.  &  C.  210. 

Ig)  See  Metcalfe  v.  Parry  (1814),  4  Camp.  123  ;  Pratt  v.  AsUey  (1847),  1  Exch, 
257,  Ex.  Ch.  ;  Bragg  v.  Anderson  (1812),  4  Taunt.  229  ;  Lamhert  v.  Liddard 
(1814),  o  Taunt.  480  ;  Violett  v.  Allnutt  (1811),  3  Taunt.  419;  Barclay  v.  Stirling 
(1816),  5  M.  &  S.  6  ;  Pucker  v.  Allnutt  (1812),  15  East,  278  ;  Andrews  v.  Mellish 
(1814),  5  Taunt.  496,  Ex.  Ch.  ;  Armet  v.  Innes  (1820),  4  Moore  (c.  P.),  150; 
Hunter  v.  Leath/ey  (1830),  10  B.  &  C.  858  ;  (1831),  7  Bing.  517,  Ex.  Ch. ;  and  see 
Warre  v.  Miller  (1825),  4  B.  &  C.  538. 

(h)  Lavabre  v.  Wilson  (1779),  1  Doug.  (k.  b.)  284,  286  ;  HoggY.  Horner  (1797), 
2  Park  on  Marine  Insurance,  8th  ed.,  p.  626 ;  Panken  v.  Peeve  (1814),  2  Park  on 
Marine  Insurance,  8th  ed.,  p.  627  ;  Gairdner  v.  Senhouse  (1810),  3  Taunt.  16 
(distinguished  in  Bragg  v.  Anderson,  supra;  Andrews  v.  Mellish,  supra; 
Williams  V.  Shee  (1813),  3  Camp.  469 ;  Bottomley  v.  Bovill,  supra  ;  Hamilton  v. 
Sheddon  (1837),  3  M.  &  W.  49;  S.S.  Kynance  Co.,  Ltd.  v.  Young  (1911),  104 
L.  T.  397. 

(i)  Langhorn  v.  Allnutt  (1812),  4  Taunt.  511 ;  Hammond  v.  Peid  (1820),  4 
B.  &  Aid.  72  ;  Solly  v.  Whitmore  (1821),  5  B.  &  Aid.  45  ;  Laing  v.  Union  Marine 
Insurance  Co.,  Laing  v.  London  Assurance  Corporation  (1895),  1  Com.  Cas.  11 ; 
compare  Violett  v.  Allnutt,  supra;  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  475, 
482,  C.  A. ;  Glynn  v.  Margetson  &  Co.,  [1893]  A.  C.  351  (bill  of  lading  cases). 
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the  trading,  breaking  bulk,  landing  or  loading  cargo  be  completed 
during  the  period  of  the  ship's  lawful  stay  in  such  port  without 
additional  delay  or  substantial  variation  of  the  risk  (j), 

(5)  If,  however,  such  trading  gives  rise  to  delay  that  would  not 
otherwise  have  been  incurred,  it  may,  for  the  reason  {k)  mentioned 
below,  afford  a  defence  to  the  underwriter  (Q. 

Where  the  policy  specifically  describes  the  course  which  the  ship 
is  to  take  between  the  two  termini,  such  course  must  be  strictly 
followed,  and  if  the  policy  names  one  intermediate  port  at  which 
the  ship  may  touch,  this  may  bind  her  not  to  touch  at  any  other 
intermediate  port,  on  the  principle  expressio  unius  est  exclusio 
alterius  (m), 

782.  "Where  several  ports  of  discharge  are  specified  by  the 
policy,  the  ship  may  proceed  to  all  or  any  of  them,  but,  in  the 
absence  of  any  usage  or  sufficient  cause  to  the  contrary,  she  must 
proceed  to  them,  or  such  of  them  as  she  goes  to,  in  the  order 
designated  by  the  policy.    If  she  does  not  there  is  a  deviation  (n). 

Where  the  policy  is  to  "ports  of  discharge,"  within  a  given  area, 
which  are  not  named,  the  ship  must,  in  the  absence  of  any  usage 
or  sufficient  cause  to  the  contrary,  proceed  to  them,  or  such  of  them 
as  she  goes  to,  in  their  geographical  order.  If  she  does  not  there 
is  a  deviation  (o). 

783.  Over  and  above  the  conditions  in  a  voyage  policy  that  there 
shall  be  no  deviation  or  abandonment  of  the  voyage,  there  is  a 
condition  that  the  adventure  insured  shall  be  prosecuted  throughout 
its  course  with  reasonable  dispatch,  and  if  without  lawful  excuse 
it  is  not  so  prosecuted,  the  insurer  is  discharged  from  the  time  when 
the  delay  became  unreasonable  (^).    Whenever  the  delay  exceeds 


Sect.  10. 

Commence- 
ment, 

Duration, 
and  Area 
of  Risk. 


Order  in 
which  ship 
must  proceed 
to  ports. 


Implied  con- 
dition that 
voyage  should 
be  prosecuted 
with  reason- 
able dispatch. 


{j)  Urquhart  y.  Barnard  {1S09),1  Taunt.  450;  Laroche  v.  Osiuin  (1810),  12 
East,  131;  Baine  y.  Bell  (1808),  9  East,  195;  Cormack  v.  Gladstone  (1809),  11 
East,  347  ;  Warre  v.  Miller  (1825),  4  B.  &  0.  538. 

[k)  See  the  text,  infra. 

il)  African  Merchants  {Company)  v.  British  and  Foreign  Marine  Insurance  Co. 
(1873),  L.  E.  8  Exch.  154. 

After  a  very  able  and  elaborate  discussion  of  the  cases  cited  in  notes  (g),  {h), 
(i),  p.  398,  antey  and  notes  (,/),  (Z),  supra,  the  editors  of  Arnould  on  Marine 
Insurance,  in  s.  411,  correctly  state  that  the  five  principles  mentioned  in  the 
text  may  be  deduced  from  them. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  46  (2)  (a) ;  Elliot  v. 
Wilson  (1776),  4  Bro.  Pari.  Cas.  470. 

(n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  47  (1);  Beatson  v. 
Haworth  (1796),  6  Term  Eep.  531 ;  Marsden  v.  Beid  (1803),  3  East,  572,  577, 
A  ship  insured  to  several  ports  need  not  visit  them  all,  but  if  she  goes  to  more 
than  one  she  must  take  them  in  the  order  named  in  the  policy  (ibid.).  As  to 
cases  where  a  ship  is  insured  "  at  and  from  "  some  one  named  port  of  departure, 
and  other  port  or  ports,"  see  Bragg  v.  Anderson  (1812),  4  Taunt.  229  ;  Lambert 
V.  Liddard  (1814),  5  Taunt.  480 ;  Fratt  v.  Ashleij  (1847),  1  Exch.  257,  Ex.  Ch. ; 
compare  Brown  v.  Tayleur  (1835),  4  Ad.  &  El.  241. 

(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  47  (2) ;  Clasonv.  Simmonds 
(1742),  6  Term  Eep.  533  ;  Andreius  v.  Mellish  (1841),  5  Taunt.  496,  502,  Ex.  Ch.  ; 
distinguish  S.S.  Kynance  Co.,  Ltd.  v.  Young  (1911),  104  L.  T.  397;  and  see 
p.  391,  ante. 

( p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  48.  This  section  does  not 
state  whether  or  not  there  may  be  lawful  excuses  other  than  those  mentioned 
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a  reasonable  time  either  at  the  terminus  a  quo  or  during  the  voyage, 
or  at  the  terminus  ad  quern,  or  is  incurred  for  purposes  unconnected 
with  the  object  of  the  voyage,  the  insurance  ceases  to  be  in 
force  iq). 

784.  There  are,  however,  causes  which  excuse  a  deviation  or 
delay.    The  following  causes  are  enumerated  in  the  Act  (r) : — 

Deviation  or  delay  in  prosecuting  the  voyage  contemplated  by 
the  policy  is  excused  : — 

(a)  Where  authorised  by  any  special  term  in  the  policy  ;  or 

(b)  Where  caused  by  circumstances  beyond  the  control  of  the 
master  and  his  employer  ;  or 

(c)  Where  reasonably  necessary  in  order  to  comply  with  an 
express  or  implied  warranty  ;  or 

(d)  Where  reasonably  necessary  for  the  safety  of  the  ship 
subject-matter  insured  ;  or 

(e)  For  the  purpose  of  saving  human  life,  or  aiding  a  ship 
distress  where  human  life  may  be  in  danger  ;  or 

(f)  Where  reasonably  necessary  for  the  purpose  of  obtaining 
medical  or  surgical  aid  for  any  person  on  board  the  ship  ;  or 

(g)  Where  caused  by  the  barratrous  conduct  of  the  master  or 
crew,  if  barratry  be  one  of  the  perils  insured  against  (?•). 

As  regards  (a) — The  deviation  or  delay  must  not  exceed  what 
is  permitted  by  the  special  terms  in  the  policy,  and  the  permission 
cannot  be  extended  to  objects  not  mentioned  in  the  policy,  for  the 
maxim  exi:>ressio  unius  est  exclusio  alterius  generally  applies  (s). 


or 


m 


in  tlie  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  49  ;  it  may  therefore 
still  be  necessary  to  refer  to  decided  cases. 

(q)  Chitty  V.  Selwyn  (1742),  2  Atk.  359;  Hartley  v.  Buggin  (1781),  2  Park 
on  Marine  Insurance,  8th  ed.,  p.  652  ;  Grant  v.  King  (1802),  4  Esp.  175  ;  Samuel 
V.  Royal  Exchange.  Assurance  Co.  (1828),  8  B.  &  0. 119 ;  Mount  v.  Larkins  (1831), 
8  Bing.  108  ;  Doyle  v.  Powell  (1832),  4  B.  &  Ad.  267 ;  Hamilton  v.  Sheddon 
(1837),  3  M.  &  W.  49  ;  compare  Pearson  v.  Commercial  Union  Assurance  Co. 
(1876),  1  App.  Cas.  498,  504.  What  is  a  reasonable  time  is  a  question  of  fact 
(see  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  88;  Bain  v.  Case  (1829), 
3  C.  &  P.  496).  Phillips  v.  Irving  (1844),  7  Man.  &  G.  325,  a  leading  case  on 
the  subject,  lays  down  the  principle  that  whether  the  delay  at  the  port  where 
the  ship  happens  to  be,  be  reasonable  or  not  must  be  determined,  not  by  any 
arbitrary  rule,  but  by  the  state  of  things  existing  at  that  port.  The  same 
principle  was  acted  upon  by  Lord  Ellenboeough,  C.J.,  in  Grant  v.  King, 
supra.  As  to  whether  carrying  and  cruising  under  letters  of  marque  consti- 
tutes a  deviation,  see  Moss  v.  Byrom  (1795),  6  Term  Eep.  379,  382  (distinguishing 
and  doubting  Denison  v.  Modigliani  (1794),  5  Term  Rep.  580)  ;  Parr  v.  Anderson 
(1805),  6  East,  202 ;  and  as  to  liberty  to  chase,  capture  etc.,  see  Syers  v.  Bridge 
(1780),  2  Doug.  (k.  b.)  527  ;  Lawrence  v.  Sydehotham  (1805),  6  East,  45;  Jarratt 
V.  Ward  (180«),  1  Camp.  263  ;  Hibbert  v.  Halliday  (1810),  2  Taunt.  428. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  49  (1).  It  seems  some- 
what doubtful  whether  this  section  of  the  Act  was  intended  to  enumerate  all  the 
causes  which  will  excuse  deviation  or  delay.  Of  course,  if  the  ship  insured  under 
a  voyage  policy  is  unseaworthy  at  the  time  she  sails  because  she  is  not  sufficiently 
manned,  equipped,  or  furnished  with  supplies,  the  underwriters  will  be  dis- 
charged from  liability  whether  or  not  there  be  deviation,  and  the  question  of 
excuse  cannot  arise;  see  Woolf  y.  Claggett  (1800),  3  Esp.  257  ;  O'Reilly  v. 
Royal  Exchange  Assurance  (1815),  4  Camp.  246. 

(s)  Doyle  v.  I'owell,  supra;  Elliot  v.  Wilson  (1776),  4  Bro.  Pari.  Cas.  470; 
Syers  v.  Bridge,  supra;  Parr  v.  Anderson,  supra.  The  usual  deviation  clause, 
according  to  which  the  subject-matter  insured  shall  be  covered  on  payment  of 
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As  regards  (b) — Only  a  voluntary  departure  from  the  course 
of  the  insured  voyage  discharges  the  underwriter  from  further 
liability.  Thus,  if  the  master  is  obliged  to  go  into  a  port  of 
distress  in  order  to  repair  his  ship,  or  is  compelled  by  the  perils 
of  the  sea  or  by  the  violence  of  a  mutinous  crew  to  go  out  of  the 
usual  course,  or  where  a  ship  is  forcibly  detained  by  a  cruiser  or  is 
prevented  by  an  embargo  from  landing,  this  deviation  or  delay  is 
excused  (t). 

As  regards  (c) — This  excuse  is  applicable  where  a  ship  is  delayed 
in  port  for  repairs  necessary  to  make  her  seaworthy  for  the  voyage, 
or  where  she  is  delayed  at  an  intermediate  port  to  make  her 
seaworthy  for  the  next  stage  of  the  voyage  (u). 

As  regards  (d) — This  excuse  seems  limited,  except  where  the 
safety  of  the  ship  is  involved,  to  the  case  of  a  deviation  or  delay 
rendered  necessary  for  the  safety  of  the  particular  subject-matter 
insured,  with  the  result  that  in  the  case  of  an  insurance  on  cargo, 
freight,  or  other  interest,  deviation  for  the  purpose  of  saving  the 
ship  would  be  excused  (w) ;  but  that  in  the  case  of  an  insurance  on 
ship,  deviation  merely  for  the  purpose  of  saving  cargo  or  freight 
would  not  be  excused.  On  the  other  hand,  it  is  not  limited  to  the 
necessity  of  saving  the  ship,  or  the  subject-matter  insured,  from 
some  peril  insured  against  (x). 

As  regards  (e) — The  liberty  given  by  this  excuse  does  not  extend 
to  the  case  of  deviation  made  solely  for  the  purpose  of  saving 
property  (y). 

As  regards  (g) — Deviation  caused  by  barratry  may  be  excused  (0), 
but  deviation  is  not  excused  by  the  ignorance  or  want  of  skill  of 
the  master,  however  gross  it  may  be  {a). 


Sect.  10. 
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Safety  of 
human  life* 


Barratry. 


an  additional  premium,  is,  of  course,  a  special  term  in  the  policy  within  the 
meaning  of  excuse  (a)  (see  p.  400,  ante). 

(t)  Harrington  v.  Halkeld  (1778),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  639  ; 
JDriscol  V.  Bovil  (1798),  1  Bos.  &  P.  313  ;  Wool/  v.  Claggett  (1800),  3  Esp.  257 ; 
Grant  v.  King  (1802),  4  Esp.  175 ;  Scott  v.  Thompson  (1805),  1  Bos.  &  P.  (n.  r.) 
181 ;  Phelps  v.  Auldjo  (1810),  2  Camp.  350 ;  Schroder  v.  Thompson  (1817),  7 
Taunt.  462. 

{u)  Motteux  V.  London  Assurance  Co.  (1739),  1  Atk.  545,  546;  Smith  v. 
Surridge  (1801),  4  Esp.  25 ;  Bouillon  v.  Lupton  (1863),  15  C.  B.  (n.  s.)  113;  and 
see  Phillips  v.  Irving  (1844),  7  Man.  &  Gr.  325. 

{iv)  It  is  also  an  excuse  as  between  shipowner  and  cargo-owner  {The  "  Teu- 
tonia''  (1872),  L.  E.  4  P.  C.  171;  Anderson  v.  The  "San  Roman''  {Oumers\ 
The  "  San  Roman  "  (1873),  L.  R.  5  P.  C.  301).  There  seems  good  reason  why,  as 
between  shipowners  and  charterers,  a  deviation  for  the  purpose  of  saving  cargo 
should  be  excused,  though  it  would  not  be  as  between  shipowner  and  under- 
writer on  ship. 

[x]  In  this  respect  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  effects  a 
change  in  the  law  as  laid  down  in  O'Reilly  v.  Royal  Exchange  Assurance  (1815), 
4  Camp.  246;  but  there  the  ship  was  unseaworthy  when  she  sailed.  As  to  what 
are  the  elements  of  reasonable  necessity,  see  Phelps,  James  &  Co.  v.  Hill,  [1891] 
1  Q.  B.  605,  612,  C.  A.  (a  bill  of  lading  case);  The  "  Teutonia,"  supra,  and 
Anderson  v.  The  "  San  Roman"  {Owners),  The  San  Roman,''  supi^a  (apprehen- 
sion of  capture). 

y)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295,  C.  A. 

z)  Phyn  V.  Roijal  Exchange  Assurance  Co.  (1798),  7  Term  Eep.  505 ;  Tait  v. 
Levi  (1811),  14  East,  481. 

(a)  VallejoY.  Wheeler  (1774),  1  Cowp.  143  ;  Boss  v.  Hunter  (1790),  4  Term  Eep. 
33. 
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The  Act  (b)  further  provides  that  when  the  cause  excusing  the 
deviation  or  delay  ceases  to  operate,  the  ship  must  resume  her 
course,  and  prosecute  her  voyage,  with  reasonable  dispatch  (b). 
This  evidently  does  not  mean  that  the  ship  must  return  to  the 
actual  spot  where  she  turned  aside,  but  that  she  must  make  the 
best  of  her  way  to  the  terminus  ad  quern  of  the  voyage  (c). 

Sect.  11. — Avoidance  of  Policies  and  Warranties, 
Sub-Sect.  1. — Alteration  and  Rectification  of  Policy. 
(i.)  Alteration. 

785.  A  policy  of  insurance,  like  any  other  contract,  may  be 
altered  by  consent,  even  after  it  is  underwritten,  provided  the 
alteration  is  in  writing  signed  or  initialled  by  the  underwriter  (c?), 
and  is  not  inconsistent  with  the  provisions  of  the  Stamp  Act, 
1891  {e).  But  no  alteration  by  one  underwriter  can  bind  any  of  the 
other  underwriters,  and  any  material  alteration  of  the  policy,  when 
in  the  possession  of  the  assured  or  his  agent,  avoids  the  policy, 
except  as  to  the  underwriters  who  had  consented  to  it  by  signing  or 
initialling  the  alteration  (/).  On  the  other  hand,  an  altera- 
tion, if  not  material,  will  not  vitiate  the  policy,  the  only  result 
being  that,  if  some  of  the  underwriters  have  consented  to  the 
alteration  after  the  policy  is  executed  and  others  refuse,  those  who 
consent  make  the  altered  instrument  their  own,  and  those  who  do 
not  consent  remain  liable  on  their  original  contract  {g), 

786.  An  alteration  is  material  which  in  any  degree  affects  the  con- 
tract or  any  rights  or  remedies  under  it,  as,  for  instance,  where  the 
destination  of  the  vessel  insured  is  altered  at  the  time  of  her  sailing 
or  the  subject  of  the  insurance  is  altered  (/i),  but  an  alteration  or 
addition  is  not  material  which  merely  expresses  what  the  law  could 
otherwise  imply  as  to  the  effect  or  construction  of  the  instrument  (i). 

787.  Although  the  underwriter  may  have  assented  to  the 
alteration  of  the  policy,  the  altered  policy  will  have  no  legal  validity 
without  a  fresh  stamp,  unless  the  alteration  comply  with  the  condi- 
tions specified  in  the  Stamp  Act,  1891  ( j),  namely,  that  the  alteration 


639; 


(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  49  (2). 

(c)  Harrington  Y.  Halkeld  (1778),  2  Park  on  Marine  Insurance,  8th  ed.,  p 
Delany  v.  Stoddart  (1785),  1  Term  Rep.  22. 

{d)  Kaines  v.  Knightly  (1682),  Skin.  54;  RoUnson  v.  ^To&m  (1816),  1  Stark. 
336. 

(e)  54  &  55  Vict.  c.  39,  s.  96  ;  see  the  text,  infra.  The  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  91  (2),  saves  the  rules  of  the  common  law,  including 
the  law  merchant,  so  far  as  they  are  not  inconsistent  with  the  express  provisions 
of  the  Act.  As  to  the  general  law  relating  to  alterations  of  contracts,  see  title 
CONTEACT,  Vol.  VII.,  pp.  424  et  seq. 

(/)  Laird  v.  Robertson  (1791),  4  Bro.  Pari.  Cas.  488 
(1812),  4  Taunt.  330;  Camphell  v.  Christie  (1817),  2 
Christie  (1817),  7  Taunt.  416  ;  Forshaw  v.  Chabert  (1821) 

{g)  Sandersony.  Symonds  (1819),  1  Brod.  &  Bing.  426  ; 
(1819),  4  Moore  (c.  p.),  5  ;  Forshaw  v.  Chabert,  supra,  at  p.  165. 

{h)  Laird  v.  Robertson,  supra;  Langhorn  v.  Gologan,  supra;  Fairliey.  Christie, 
supra  ;  Campbell  v.  Christie,  supra;  Forshaw  v.  Chabert,  supra. 

U)  Clapham  v.  Cologan  (1813),  3  Camp.  382,  and  cases  cited  in  note  [g),  supra. 

[j)  54  &  55  Vict.  c.  39. 


Langhorn  v.  Cologan 
Stark.  64;  Fairlie  v. 
3  Brod.  &  Bing.  158. 
Sanderson  v.  M'Cullom 


Part  I. — Marine  Insurance. 


403 


Sect.  11. 

Avoidance 
of  Policies 

and 
Warranties. 


be  made  before  notice  of  the  determination  of  the  risk  originally 
insured ;  that  it  do  not  prolong  the  time  covered  by  the  insurance 
thereby  made  beyond  the  period  of  six  months  in  the  case  of  a 
policy  made  for  a  less  period  than  six  months,  or  beyond  the  period 
of  twelve  months  in  the  case  of  a  policy  made  for  a  greater  period 
than  six  months  ;  that  the  articles  insured  remain  the  property  of 
the  same  person  or  persons ;  and  that  no  additional  or  further  sum 
be  insured  by  reason  or  means  of  the  alteration  (k). 

The  words  before  notice  of  the  determination  of  the  risk 
originally  insured"  refer  to  a  determination  of  the  risk  caused  by 
the  loss  or  safe  arrival  of  the  subject-matter  insured,  or  by  the 
iinal  conclusion  of  the  insured  voyage,  and  therefore  do  not  com- 
prise a  determination  of  the  risk  caused  by  a  breach  of  warranty  {I). 
Moreover,  the  clause  speaks  of  the  actual  determination  of  the  risk, 
therefore  a  mere  intention  to  determine  the  risk  at  the  time  the 
policy  is  altered  is  immaterial  (m). 

The  provision  that  the  articles  insured  must  remain  the  pro- 
perty of  the  same  persons  "  in  effect  implies  that  there  must  be  one 
identical  and  continued  subject-matter  of  insurance  But  an 
alteration  which  merely  corrects  a  mistake  in  the  description  of  the 
subject-matter  made  in  drawing  up  the  policy  does  not  require  to 
be  restamped  (o).  An  express  or  implied  warranty  may  be  altered 
without  requiring  the  policy  to  be  restamped  Qj)  Where  the  altered 
policy  is  invalid  by  reason  of  not  being  restamped  it  has  been  held 
that  the  original  policy  cannot  be  enforced  (q) . 

(ii.)  Rectification. 

788.  When  a  mistake  has  been  made  in  drawing  up  a  contract,  Rectification 
and  its  terms  do  not  correctly  express  the  real  agreement  between  policies, 
the  parties,  the  court  will  generally  rectify  the  instrument  so  as  to 
make  it  correspond  with  the  true  intention  of  the  parties  (r).  The 

{k)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  96.  This  provision  is  very  similar 
to  stat.  (1795),  35  Geo.  3,  c.  63,  s,  13,  and  will,  like  it,  receive  a  liberal  construc- 
tion {BrocUebank  v.  Sugrue  (1830),  1  B.  &  Ad.  81,  ^er  Lord  Tenteeden,  C.J.,  at 
p.  88). 

{I)  KensingtonY.  Inglis  (1807),  8  East,  273,  291,  Ex.  Ch.  ;  Euhhard  v.  Jackson 
(1811),  4  Taunt.  169;  Ridsdale  v.  Shedden  (1814),  4  Camp.  107. 

(m)  Ramstrcm  v.  Bell  (1816),  5  M.  &  S.  267  ;  Brockleiank  v.  Sugrue, 
supra. 

{n)  Hill  V.  Patten  (1807),  8  East,  373 ;  Kensington  v.  Inglis,  supra,  at  p.  292  ; 
Huhhard  v.  Jackson,  supra. 

(o)  Saiutell  V.  Loudon  (1814),  5  Taunt.  359  ;  Rohinson  v.  Touray  (1811),  3 
'Camp.  158  ;  (1813)  1  M.  &  S.  217  (mistake  in  declaration  of  interest) ;  and  see 
Cole  Y.  Parkin  (1810),  12  East,  471  (mistake  in  bill  of  sale  of  ship). 

{p)  Hubbard  v.  Jackson,  supra  (express) ;  Weir  v.  Aberdeen  (1819),  2  B.  &  Aid. 
320  (implied). 

[q]  Reed  v.  Beere  (1827),  7  B.  &  C.  261  ;  French  v.  Patten  (1807),  1  Camp.  72  ; 
French  v.  Patton  (1808),  9  East,  351 ;  Fcrrshaiv  v.  Chabert  (1821),  3  Brod.  & 
Bing.  158.  1  Duer,  Law  of  Marine  Insurance,  p.  87,  doubts  the  correct- 
ness of  these  decisions,  and  the  grounds  on  which  they  are  based  seem 
inconsistent  with  those  enunciated  in  Ogle  v.  Vane  {Earl)  (1868),  L.  E.  3  Q.  B. 
.272,  Ex.  Ch.  That  case  did  not,  however,  involve  any  question  relating  to  the 
Stamp  Acts  or  any  other  Act  relating  to  revenue. 

(r)  Motteux  v.  London  Assurance  Co.  (1739),  1 
Exchange  Assurance  Co.  (1749),  1  Ves.  Sen.  317. 
Other  Instruments,  Yol.  X.,  p.  360 ;  Mistake. 


Atk.  545;  HenkJe  v.  Royal 
See  also  titles  Deeds  and 
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Marine  Insurance  Act,  1906  (s),  provides  that  where  there  is  a  duly 
stamped  policy  reference  may  be  made  as  heretofore  to  the  slip  or 
covering  note  in  any  legal  proceeding,"  and  it  seems  that, 
notwithstanding  the  provisions  of  the  Stamp  Act,  1891  (t),  the 
court  has  power  to  rectify  a  duly  stamped  policy  so  as  to  make 
it  correspond  with  the  terms  expressed  in  the  slip  or  covering 
note  (u), 

Sub-Sect.  2. — Avoidance  of  PoUcy  hy  Fraud  or  Concealment. 
(i.)  Fraud. 

789.  A  contract  of  marine  insurance,  like  any  other  contract,  is 
voidable  on  the  ground  of  fraud,  and  any  fraudulent  misrepresenta- 
tion made  in  order  to  induce  the  underwriter  to  enter  into  the 
contract  entitles  him  to  avoid  the  policy,  unless  it  is  proved, 
either  that  he  knew  the  true  state  of  facts  at  the  time  of  contracting, 
or  that  he  did  not  rely  on  the  misrepresentation  {v).  Indepen- 
dently, however,  of  fraud,  a  misrepresentation  as  to  material  facts,  or 
a  non-disclosure  of  material  facts,  may  discharge  the  underwriter 
from  liability  {iv) . 

(ii.)  Concealment  or  Non-disclosure. 

790.  It  is  a  fundamental  principle  that  a  contract  of  marine 
insurance  is  a  contract  uherrinice  fidei^  that  is,  a  contract  based 
upon  the  utmost  good  faith,  and,  if  the  utmost  good  faith  be  not 
observed  by  either  party,  the  contract  may  be  avoided  by  the 
other  party  {x).  Thus,  if  when  the  contract  is  concluded  (y), 
the  assured  knew  of  the  loss  of  the  property  insured,  the  under- 
writer may  avoid  the  contract,  and  similarly  if  at  that  time  the 
underwriter  knew  that  the  insured  ship  had  safely  arrived  at  her 

(s)  6  Edw.  7,  c.  41,  s.  89. 

\t)  54  &  55  Vict.  c.  39,  ss.  93—96 ;  see  p.  338,  ante. 

\u)  In  Mackenzie  v.  Coulson  (1869),  L.  E.  8  Eq.  368,  James,  V.-C,  dis- 
missed a  bill  for  rectification  on  the  ground  that  there  can  be  no  rectification 
unless  there  has  been  an  actual  concluded  contract  entered  into  before  the  date- 
of  the  instrument  which  it  is  sought  to  rectify,  and  that  the  slip  did  not  con- 
stitute a  contract ;  this  decision,  however,  was  previous  to  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  and  in  subsequent  cases  it  has  not  been  disputed  that  there 
is  power  to  rectify  a  policy  which  is  not  in  accordance  with  the  slip.  See  The 
Aikshaiu  (1893),  9  T.  L.  E.  605;  Spalding  v.  Crocker  (1897),  2  Com.  Gas.  189  ; 
Allom  V.  Property  Insurance  Co.  (1911),  Times,  Commercial  Supplement,  10th 
Eebruary  (fire). 

{v)  Smith  V.  Chadiuick  (1882),  20  Ch.  D.  27,  per  Jessel,  M.R.,  at  p.  44  ;  (1884) 
9  App.  Cas.  187,  r,er  Lord  Selboene,  L.C.  at  p.  190 ;  Arnison  v.  Smith  (1889), 
41  Ch.  D.  348,  C.  A.,|?erLord  Halsbury,  L.C,  at  pp.  368,  369.  As  to  the  effect 
of  fraud  in  vitiating  a  contract,  see  title  Miseepeesentation  and  Eeaud. 

[w)  Marine  Insurance  Act,  1906  (6  Edw.  7,c.  41),  ss.  18,  20;  and  see  pp.405 
et  seq.,  post. 

{xj  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  17.  In  every  contract  of 
marine  insurance  there  is  an  implied  condition  that  there  is  no  misrepresenta- 
tion or  concealment  {BlackburnY.  Vigors  (1886),  17  Q.  B.  D.  553,  C.  A.,  per  Lord 
Estiee,  M.E.,  at  p.  561  (approving  Phillips,  Law  of  Insurance,  s.  537) ;  affirmed 
(1887),  12  App.  Cas.  531  ;  see  per  Lord  Watson,  ibid.,  at  p.  539).  Compare  title 
Guaeantee,  Vol.  XV.,  p.  539. 

(?/)  /.e.,when  the  assured's  proposal  is  accepted  (Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  21). 
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destination,  the  assured  may  avoid  the  contract  and  receive  back 
the  premium  (a).  Avoidance 

of  Policies 

791.  (1)  Subject  to  the  following  provisions  (h),  the  assured  must  g^nd 
disclose  to  the  insured,  before  the  contract  is  concluded  (c),  every  Warranties, 
material  circumstance  which  is  known  to  the  assured,  and  the  7— 
assured  is  deemed  to  know  every  circumstance  which,  in  the  fhe  MarinV^ 
ordinary  course  of  business,  ought  to  be  known  by  him.    If  the  insurance 
assured  fails  to  make  such  disclosure,  the  insurer  may  avoid  the  ^ct,  1906,  as 
contract  (d).  Inf  fepre'n- 

(2)  Every  circumstance  is  material  which  would  influence  the  tation. 
judgment  of    a   prudent  insurer   in   fixing   the  premium,  or 
determining  whether  he  will  take  the  risk  (e). 

(3)  In  the  absence  of  inquiry  the  following  circumstances  need  What  need 
not  be  disclosed,  namely  : — (i.)  Any  circumstance  which  diminishes  ^P^^j^ggj 
the  risk  ;  (ii.)  Any  circumstance  which  is  known  or  presumed  to 

be  known  to  the  insurer :  the  insurer  is  presumed  to  know  matters 
of  common  notoriety  or  knowledge,  and  matters  which  an  insurer 
in  the  ordinary  course  of  his  business,  as  such,  ought  to  know  ; 
(iii.)  Any  circumstance  as  to  which  information  is  waived  by  the 
insurer ;  (iv.)  Any  circumstance  which  it  is  superfluous  to  disclose 
by  reason  of  any  express  or  implied  warranty  (/). 

(4)  Whether  any  particular  circumstance,  which  is  not  disclosed, 
be  material  or  not  is,  in  each  case,  a  question  of  fact  (g). 

(5)  The  term  "  circumstance "  includes    any  communication 
made  to,  or  information  received  by,  the  assured  (li). 

Subject  to  the  above  provisions  as  to  circumstances  which  need  Duty  of  agent, 
not  be  disclosed,  where  an  insurance  is  effected  for  the  assured  by 
an  agent,  the  agent  must  disclose  to  the  insurer — 

(a)  Every  material  circumstance  which  is  known  to  himself,  and 
an  agent  to  insure  is  deemed  to  know  every  circumstance  which  in 
the  ordinary  course  of  business  ought  to  be  known  by,  or  to  have 
been  communicated  to,  him  ;  and 

(b)  Every  material  circumstance  which  the  assured  is  bound  to 
disclose,  unless  it  come  to  his  knowledge  too  late  to  communicate 
it  to  the  agent  (i). 

792.  The  above  provision  (1)  must  be  read  in  connection  with  construction 
the  preceding  clause  (b).    The  result  is  that  where  the  assured  of  the  Marine 

Insurance 


(a)  Carter  v.  Boelim  (1766),  3  Burr.  1905,  per  Lord  Mansfield,  C.J.,  at  p.  1909. 
(6)  I.e.,  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (3) ;  see  the  text, 

infra. 

(c)  A  contract  of  marine  insurance  is  deemed  to  be  concluded  when  the 
proposal  of  the  assured  is  accepted  by  the  insurer,  whether  the  policy  be  then 
issued  or  not ;  and  for  the  purpose  of  showing  wlien  the  proposal  was  accepted, 
reference  may  be  made  to  the  slip  or  covering  note  or  other  customary 
memorandum  of  the  contract,  although  it  be  unstamped  {ihid.,  s.  21 ;  and  see 
p.  348,  ante). 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (1). 
(e)  Ihid.,  s.  18  (2). 
(/)  Ihid.,  s.  18  (3). 

{g)  Ibid.,s.  18(4);  Gun  ford  Ship  Co.,  Ltd.  v.  Thames  and  Mersey  Marine 
Insurance  Co.,  Ltd.,  [1910]' S.  C.  1072. 

(7i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (5). 
(i)  Ih'd.,  s.  19. 


Act,  1906, 
s.  18. 
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Sect.  11.     effects  a  policy  through  an  agent,  the  underwriter  cannot  avoid 
Avoidance   the  contract  if  the  assured,  as  soon  as  he  is  aware  of  a  material 
of  Policies    circumstance,  bond  fide  and  with  all  reasonable  dispatch  com- 
and       municates  it  to    the  agent,  although  the  latter  receives  the 
Warranties,  information  too  late  to  apprise  the  underwriter  before  the  contract 
is  concluded. 

Time  when  793.  A  concealment  of  a  fact  known  to  the  assured,  or  a 
contract  misrepresentation  made  by  him,  after  the  conclusion  of  the  contract 
the  critical    ^^^^       entitle  the  underwriter  to  avoid  the  contract  (j). 

When  election  Where  the  contract  is  voidable    on   the   ground  of 

must  be  made  misrepresentation  or  concealment  on  the  part  of  the  assured,  it 
to  avoid  the  may  be  important,  in  certain  circumstances,  for  the  latter  to  know 
contract.  whether  the  underwriter  elects  to  disaffirm  it,  in  order  that  the 
assured  may  be  able  to  take  steps  to  effect  another  insurance.  The 
fact  that  the  underwriter  has  subscribed  a  policy  without  protest 
does  not,  however,  prove  that  he  has  elected  to  affirm  the  contract,, 
inasmuch  as  he  may  have  acted  in  pursuance  of  the  usage  which 
binds  the  underwriter  to  subscribe  a  policy  in  accordance  with  the 
slip ;  and  it  is  still  an  undecided  question  whether  the  under- 
writer must  make  his  election  in  a  reasonable  time,  or  whether  he 
is  at  liberty  to  repudiate  the  contract  at  any  time,  unless  in  the 
meantime  the  rights  of  third  parties  have  intervened,  or  the 
assured  has  altered  his  position  under  the  belief  that  the  contract 
was  a  subsisting  one.  As  a  general  rule,  contracts  which  are 
voidable  may  be  avoided  at  any  time,  unless  the  rights  of  third 
parties  have  intervened  or  unless  the  other  party  to  the  contract 
has  been  reasonably  led  to  believe  that  the  contract  was  sub- 
sisting and  binding;  and,  as  the  Act  is  silent  on  this  subject,  it 
is  submitted  that  the  same  rule  governs  contracts  of  marine 
insurance  {k). 


(,/)  Cory  V.  Patton  (1872),  L.  E.  7  Q.  B.  304 ;  Lishman  v.  Northern  Maritime 
Insurance  Co.  (1875),  L.  E.  10  C.  P.  179,  Ex.  Ch. ;  and  see  lonides  v.  Pacific 
Insurance  (7o.  (1871),  L.  E.  6  Q.  B.  674;  affirmed  (1872),  L.  E.  7  Q.  B.  517, 
Ex.  Ch.  The  fact  that  the  contract  was  concluded  by  the  slip  being  initialled 
subject  to  ratificaion  by  the  assured,  and  that  the  matter  concealed  came  to  his 
knowledge  before  the  issue  of  the  policy,  makes  no  difference  {Cory  v.  Patton 
(1874),  L.  E.  9  Q.  B.  577,  following  Hagedorn  v.  Oliverson  (1814),  2  M.  &  S.  485). 
This  accords  with  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  86.  But 
where  a  broker  is  instructed  to  effect  a  policy  on  goods,  and  by  mistake  effects 
one  on  the  shijD,  and  the  underwriter  afterwards  agrees  to  a  rectification  of  the 
policy,  the  broker  is  bound  to  disclose  a  material  fact  which  has  come  to  his 
knowledge  between  the  execution  of  the  policy  and  its  rectification,  for  the 
underwriter  is  under  no  obligation  to  make  the  alteration,  and  by  doing  so  he 
is  really  making  a  new  and  distinct  insurance  [Saiutell  v.  Loudon  (1814),  5 
Taunt.  359).  If,  on  the  other  hand,  the  policy  does  not  correspond  with  the 
slip  to  which  the  underwriter  has  assented,  so  that  it  is  his  duty  to  correct 
the  error,  the  alteration  does  not  make  a  new  contract,  but  merely  declares  the 
true  meaning  of  that  already  concluded,  and  there  is  no  necessity  to  disclose 
the  information  acquired  after  the  making  of  the  contract  (2  Duer,  Law  of 
Marine  Insurance,  p.  428). 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  91  (2) ;  Clougli  v.  London 
and  North-Western  Hail  Co.  (1871),  L.  E.  7  Exch.  26,  Ex.  Ch. ;  Morrison  V. 
Universal  Marine  Insurance  Co.  (1873),  L.  E.  8  Exch.  197,  Ex.  Ch. 
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795.  The  insurer  is  entitled  to  assume  as  the  basis  of  the    ^^^t.  ii. 
contract  between  him  and  the  assured  that  the  latter  will  com-  Avoidance 
municate  to  him  every  material  fact  of  which  the  assured  has,  or  of  Policies 
in  the  ordinary  course  of  business  ought  to  have,  knowledge  (Z), 

and  that  the  latter  will  take  the  necessary  measures  by  the  Warranties, 
employment  of  competent  and  honest  agents  to  obtain  through  Assured  is 
the  ordinary  channels  of  intelligence  in  use  in  the  mercantile  ^^^^^^^^^ 
world  all  due  information  as  to  the  subject-matter  of  the  insurance.  cScu'm&taSco 
This  condition  is  not  complied  with  where,  by  the  fraud  or  which  in  the 
negligence  of  an  agent,  the  party  proposing  the  insurance  is  kept  ^^^^^^^^ 
in  ignorance  of  a  material  fact  which  ought  to  have  been  made  business 
known  to  the  underwriter,  and  through  such  ignorance  fails  to  ought  to  be 
-disclose  it  (m).  ^^o^^n  to  him. 

The  master  of  a  ship  and  the  general  agent  of  a  shipowner,  for 
the  transaction  of  his  shipping  business,  are  agents  whose  know- 
ledge will  be  imputed  to  the  shipowner  (n)  ;  and  similarly,  a  factor 
employed  to  ship  a  cargo  and  forward  the  shipping  documents,  and 
the  general  representative  of  the  assured  at  a  foreign  port,  are 
agents  with  whose  knowledge  the  owner  of  cargo  is  affected  (o) 

796.  Sometimes  an  agent  employed  to  effect  an  insurance,  Knowledge  of 
instead  of  dealing  direct  with  the  underwriter,  acts  through  an  inter-  ^^^^}  effect- 
mediate  agent  or  agents,  and  in  such  cases  the  concealment  of  a  ii^surance. 
material  fact  within  the  knowledge  of  any  agent  through  whose 

agency,  whether  mediately  or  directly,  the  insurance  has  been 
effected,  vitiates  the  policy  (p). 

But  where  a  broker  who  is  employed  to  obtain  an  insurance  on  a 
particular  risk  fails  in  so  doing,  and  it  is  afterwards  effected  by 
another  broker,  the  policy  is  not  avoided  by  the  non-disclosure  of 
facts  which  were  unknown  to  the  principal  and  the  second  broker, 
though  they  were  within  the  knowledge  of  the  first,  for  the 
knowledge  of  the  latter  cannot  be  imputed  to  the  principal  (q). 

(Z)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (1).  "The  material 
facts  are  as  to  the  subject  matter,  the  ship  and  perils  to  which  the  ship  is 
exposed."  The  name  of  the  assured  need  not  be  disclosed  unless  asked  for 
{Glasgow  Assurance  Corjpcration  v.  Symondson  &  Co.  (1911),  104  L.  T.  254,  jper 
SCRTJTTON,  J.,  at  p.  257). 

(m)  Froudfoot  v.  Montefiore  (1867),  L.  E.  2  Q.  B.  511,  521 ;  BlaclxUmi,  Low  cfc 
Co.  V.  Vigors  (1887),  12  App.  Gas.  531,  540,  542.  ISee  also  title  Guaeantee, 
Yol.  XV.,  p.  539. 

{n)  Gladstone  v.  King  (1813),  1  M.  &  S.  35  ;  Blaclilurn,  Low  &  Co.  v.  Vigors, 
supra,  _per  Lord  Halsbuey,  L.C,  at  p.  537  ;  per  Lord  Watson,  at  p.  540. 

(o)  Fiizlierhert  v.  Mather  (1785),  1  Term  Eep.  12;  Froudfoot  v.  Montefiore, 
supra.  As  to  the  knowledge  of  a  clerk  of  the  assured  being  equivalent  to  that 
of  the  assured,  see  Steiuart  v.  Dvnlop  (1785),  1  Park  on  Marine  Insui'ance, 
8th  ed.,  p.  446,  H,  L.  It  has  already  been  seen  (see  note  {%),  p.  339,  ante),  that 
Lloyd's  agents  are  not  the  agents  of  the  underwriters  at  Lloyd's  {Wilson  v. 
Salamandra  Assurance  Co.  of  St.  Fetershurg  (1903),  8  Com.  Cas.  129). 

{p)  Blacliburn  v.  Llaslom  (1888),  21  Q.  B.  D.  144;  see  also  Lyncli  v.  Funsford 
(1811),  14  East,  494,  Ex.  Ch. ;  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  19  ;  and  see  Thames  and  Mersey  Marine  Lnsurance  Co.,  Ltd.  v.  Gun  ford  Ship 
Co.f  Ltd.,  Southern  Marine  Mutual  Lnsurance  Association  v.  Gunford  Ship  Co., 
Ltd.  (1911),  Times,  29th  June,  H.  L.  (over-insurance  by  agent  by  means  of 
honour  policies). 

{q)  Blackburn,  Loiu  tfc  Co.  v.  Vigors,  supra.  In  Gladstone  v.  King,  supra, 
and  Strihley  v.  Lmperial  Marine  Lnsurance  Co.  (1876),  1  Q.  B.  D.  507,  it 
was  decided  that  when  an  agent  whose  duty  it  is  to  keep  his  principal 
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Sect.  11. 
Avoidance 
of  Policies 

and 
Warranties. 

As  to  the 
materiality  of 
the  circum- 
etances. 


The  time  of 
ship's  sailing 
or  being  last 
heard  of. 


797.  The  assured  is  bound  to  disclose  not  only  facts  which  are 
material  to  the  risks  considered  in  their  own  nature  and  which  have  a 
direct  bearing  on  the  extent  of  those  risks,  but  also  all  circumstances 
which  would  influence  the  mind  of  a  prudent  underwriter  in  accept- 
ing the  insurance  or  fixing  the  premium  (r).  Thus,  the  non-dis- 
closure of  the  fact  that  the  property  insured  is  excessively  over- valued 
in  the  policy  may  be  a  ground  for  avoiding  it  (s). 

The  materiality  of  any  particular  circumstance  is  in  no  way 
determined  or  affected  by  events  subsequent  to  the  conclusion  of 
the  contract,  and  the  insurance  is  therefore  voidable  although  the 
intelligence  concealed  turns  out  to  be  altogether  untrue,  or  the 
loss  to  have  arisen  from  a  cause  wholly  different  from  and  wholly 
unconnected  with  that  referred  to  in  the  intelligence  or  with  any 
of  the  matters  therein  comprised.  The  only  question  is  whether 
the  circumstances  or  information  concealed,  whether  by  design  or 
mistake,  were  such  as  would  have  influenced  the  mind  of  a  prudent 
underwriter.  Thus  if,  in  proposing  an  insurance  on  goods  on  board 
a  certain  ship,  the  assured,  having  received  information  that  the 
ship  has  met  with  an  accident,  fails  to  communicate  the  intelligence 
to  the  underwriter,  the  latter  will  be  discharged  from  liability, 
although  the  omission  is  due  to  mere  mistake  or  carelessness,  and 
although  the  information  turns  out  in  fact  to  have  been  wholly 
untrue,  and  even  although  the  goods  are  lost  by  capture  wholly 
unconnected  with  the  perils  of  the  seas 

798.  The  time  of  the  ship's  sailing  or  her  being  last  heard  of  are 
facts  as  to  which  the  assured  may  be  bound  to  disclose  his  know- 
ledge or  information.  Such  disclosure  is  certainly  necessary  when 
it  would  lead  to  the  inference  that  the  ship  is  a  missing  or  overdue 
vessel ;  and  it  may  also  be  necessary  in  other  cases  where  circum- 
stances known  to  the  assured  exist  which  make  those  times 
material.  The  question  in  all  cases  is  a  question  of  fact  (u),  namely, 
whether  the  circumstances  known  to  the  assured,  or  as  to  which 


informed  omits  without  fraud  to  inform  him  of  an  occurrence  causing 
an  average  loss,  and  thereby  prevents  the  principal  from  disclosing  the 
occurrence,  the  insurance  is  not  entirely  avoided,  and  the  only  consequence  is 
that  the  underwriter  is  not  liable  for  the  average  loss.  These  decisions,  the 
principle  of  which  it  is  not  easy  to  understand,  were  disapproved  of  by  Lord 
Halsbury,  L.C.,  and  Lord  Watson  in  Blackburn,  Low  &  Co.  v.  Vigors  (1887), 
12  App.  Cas.  o31,  and  there  is  little  doubt  that  they  are  overruled  by  the  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (1)  (see  p.  405,  aiite).  In  other 
respects  the  effect  of  the  cases  cited  here,  and  in  notes  (???)  to  (/>),  p.  407,  ante, 
is  briefly  summarised  in  a  single  sentence  of  that  clause. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (1),  (2). 

(s)  lonides  v.  Pender  (1874),  L.  E.  9  Q.  B.  531  ;  Mvaz  v.  Oerassi  (1880),  6 
Q.  B.  D.  222,  C.  A.  ;  Herring  v.  Janson  (1895),  1  Com.  Cas.  177;  Thames  and 
Mersey  Marine  Insurance  Co.,  Ltd.  v.  Gun  ford  SJiip  Co.,  Ltd.,  Southern  Marine 
Mutual  Insurance  Association  Y.  Ounford  Ship  Co.,  Ltd.  (1911),  Times,  29th  June, 
H.  L.  (over-valuation  and  over-insurance  :  some  of  the  policies  by  which  over- 
insurance  was  effected  were  honour  policies). 

(t)  Lynch  v.  Hamilton  (1810),  3  Taunt.  37,  44;  affirmed,  sub  nom.  Lynch  v. 
Dunsford  (1811),  14  East,  494,  Ex.  Ch. ;  I)e  Costa  v.  Scandret  (1723),  2  P.  Wms. 
170;  Seaman  V .  Fonerean  (1743),  2  Stra.  1183;  Nicholson  y.  Power  (1869),  20 
L.  T.  580;  Morrison  Y.  Universal  Marine  Insurance  Co.  [\^T1),  L.  E.  8  Exch. 
40  ;  reversed  on  other  points  (1873),  L.  E.  8  Exch.  197,  Ex.  Ch. ;  Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (4),  (5). 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (4). 
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lie  has  information,  the  time  of  a  ship's  sailing  or  when  she  was    Sect.  ii. 
last  heard  of,  would  influence  the  judgment  of  a  prudent  insurer  Avoidance 
in  fixing  the  premium  or  determining  whether  he  would  take  the   of  Policies 
risk  (x).  and 

Warranties. 

799.  It  is  important  to  observe  that  although  the  policy  may  by  jjis^i^re 
its  express  terms  cover  losses  by  all  perils  of  the  seas,  this  does  not  necessary 
relieve  the  assured  from  the  obUgation  to  disclose  information  he  though  the 
lias  received  as  to  the  insured  vessel  having  encountered  severe  aU  losses^^'^^ 
weather.  Similarly,  if  a  policy  is  on  goods  on  board  a  certain 
vessel  at  and  from  port  or  ports  of  loading  in  the  province  of 
Buenos  Ayres,"  and  the  assured  is  apprised  that  the  ship  was 
intended  to  load  at  a  roadstead  then  unknown  to  underwriters  as 
a  place  of  loading,  the  underwriter  will  be  discharged  if  the 
assured  does  not  communicate  the  place  of  loading  (a).  For  a  like 
reason,  if  a  ship  is  to  be  employed  on  a  service  of  peculiar  danger, 
and  this  cannot  be  inferred  from  the  terms  of  the  policy,  the  fact 
ought  to  be  communicated  to  the  underwriter.  Again,  where  goods 
.are  insured  "  on  ships  and  ships  "  (h),  and  the  assured  knows  that 
the  goods  are  loaded  on  board  a  vessel  which  was  reported  in  Lloyd's 
list  as  having  met  with  an  accident,  the  underwriter  will  be 
■discharged  from  liability  if  the  assured  has  not  disclosed  to  him 
the  name  of  the  ship  (c).  So,  also,  if  the  assured  has  entered 
into  a  contract  which  makes  the  measure  of  ultimate  loss  to  the 
underwriter  greater  than  what  is  usual  (for  instance,  by  reason  of 
his  right  of  subrogation  being  injuriously  affected),  and  he  does  not 
■disclose  the  fact,  this  may  amount  to  concealment  of  a  material  fact 
and  may  vitiate  the  policy  (d). 

{x)  The  following  are  the  principal  cases  relating  to  this  subject,  although  they 
are  of  but  little  use,  not  only  because  the  question  is  one  of  fact  depending  on  the 
particular  circumstances  of  each  case,  but  also  because  the  changes  in  the  course 
.and  mode  of  navigation,  and  the  facilities  of  communication  by  way  of  telegraph, 
or  otherwise,  are  such  as  to  prevent  the  earlier  cases  from  being  a  safe  guide  as 
to  such,  inferences  of  fact : — Freeland  v.  Glover  (1806),  V  East,  457  ;  Elton  v. 
Larkins  8  Bing.  198;  S.  C,  on  second  trial,  5  0.  &  P.  385;  Strihletj 

V.  Imperial  Marine  Insurance  Co.  (1876),  1  Q.  B.  D.  507 ;  Ratdiffe  v.  SJioolbred 
(1780),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  413  ;  M'Andreio  v.  Bell  (J 795), 
1  Esp.  373;  Webster  v.  Foster  (1795),  1  Esp.  407;  Willes  v.  Glover  (1804), 
1  Bos.  &  P.  (n.  e.)  14;  Mackintosh  v.  Marshall  (1843),  11  M.  &  W.  116; 
JSridges  v.  Hunter  (1813),  1  M.  &  S.  15;  Foleij  v.  Moline  (1814),  5  Taunt.  430  ; 
Littledale  v.  Dixon  (1805),  1  Bos.  &  P.  (n.  r.)  151  ;  Elkin  v.  Janson  (1845),  13 
M.  &  W.  655  ;  Mckards  v.  Murdock  (1830),  10  B.  &  0.  527  ;  Westhuri/v.  Aherdein 
(1837),  2  M.  &  W.  267  ;  Kirhy  v.  Smith  (1818),  1  B.  &  Aid.  672  ;  Bell  v.  Bell 
{1810),  2  Camp.  475,  479.  As  to  the  cases  involving  the  question  whether  when 
the  old  convoy  Acts  were  in  force  the  assured  was  bound  to  disclose  the  fact 
•that  the  ship  sailed  or  was  intended  to  sail  without  convoy,  see  Sawtell  v. 
Loudon  (1814),  5  Taunt.  359;  Long  v.  Duff,  Long  v.  Bolton  (1800),  2  Bos.  &  P. 
•209 ;  Beid  &  Co.  v.  Ilarvetj  (1816),  4  Dow,  97,  H.  L. 

(a)  Harroiver  v.  Hutchinson  (1870),  L.  E.  5  Q.  B.  584,  Ex.  Ch.  ;  Laing  v. 
Union  Marine  Insurance  Co.,  Laing  v.  London  Assurance  Corporation  (1895), 
1  Com.  Cas.  11. 

(&)  1  l^merigon,  Traite  des  Assurances,  p.  172  ;  compare  Bolivia  BepuUic  v. 
Indemnity  Mutual  Marine  Assurance  Co.  (1908),  99  L.  T.  394,  398. 

(c)  Lynch  v.  Hamilton  (1810),  3  Taunt.  37  ;  affirmed  suh  nom.  Lynch  v. 
Dunsford  (1811),  14  East,  494,  Ex.  Ch. ;  Leigh  v.  Adams  (1871),  25  L.  T. 
.566. 

[d)  Tate  v.  Hyslop  (1885),  15  Q.  B.  D.  368,  C.  A.    This  case  might  also  have 
l^een  decided  on  the  ground  that  there  was  a  virtual  misrepresentation. 
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known  to 
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Information 
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covered  by 
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800.  There  are  certain  circumstances  which,  in  the  absence  of 
inquiry,  need  not  be  disclosed  (e).  As  to  these,  the  following  points 
have  to  be  noticed. 

It  is  obvious  that  the  insurer  has  no  ground  of  complaint  because 
he  is  not  informed  of  a  circumstance  which  diminishes  the  risk  or 
of  a  circumstance  which  is  known  to  him  ( /).  Moreover,  the  assured 
is  not  bound  to  disclose  any  circumstance  which  may  fairly  be 
assumed  to  be  known  to  the  underwriter  {g).  Thus,  the  assured 
need  not  mention  general  topics  of  speculation,  nor  causes  which 
may  occasion  natural  or  political  perils,  such  as  the  difficulty  of  the 
voyage,  the  probability  of  hurricanes,  earthquakes,  war,  or  embargo 
and  the  like,  nor  the  trade  regulations  of  Governments  (Ji). 

On  the  other  hand,  if  the  assured  has  private  information  of  any 
trade  regulation  recently  introduced  or  of  any  particular  danger 
affecting  the  risk  insured,  and  which  in  the  ordinary  course  of 
business  would  not  be  known  to  the  underwriter,  the  non-disclosure 
of  such  information  would  vitiate  the  policy  (i).  Nor  can  the 
assured  excuse  his  omission  to  communicate  a  material  fact  on  the 
ground  that  it  had  previously  come  to  the  knowledge  of  the  under- 
writer, unless  at  the  time  when  the  contract  was  made  the  fact 
was  present  to  the  mind  of  the  underwriter  {k). 

801.  The  assured  is  not  bound  to  disclose  any  information 
which  is  waived  by  the  insurer  (Z).  Speaking  generally,  where  from 
the  facts  communicated  to  the  underwriter  he  would  naturally  infer 
the  existence  of  other  facts  not  disclosed,  his  omission  to  make 
inquiry  is  an  implied  waiver  of  a  more  explicit  disclosure.  Thus, 
where  an  insurance  is  applied  for  in  time  of  war  on  a  cruiser  from 
place  to  places  "  without  any  limitation  or  description,  the  under- 
writers must  know  from  the  terms  of  the  proposed  insurance  that 
the  ship  is  to  be  employed  in  some  warlike  expedition,  and  hence, 
if  he  omits  to  inquire,  the  particular  nature  of  the  service  in  which 
she  is  to  be  employed  need  not  be  disclosed  to  him  (?7i). 

802.  In  the  absence  of  inquiry  the  assured  need  not  disclose 
that  which  is  superfluous,  as  being  the  subject  of  any  express  or 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (3).  The  enumeration 
in  this  clause  of  excepted  circumstances  is  taken  from  Lord  Mansfield's 
celebrated  judgment  in  Carter  v.  Boelim  (1766),  3  Burr.  1905,  1910 ;  1  Smith, 
L.C.,  11th  ed.,  p.  491. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7.  c.  41),  s.  18  (3)  (a),  (b). 

[g)  See  Foley  v.  Tabor  (1861),  2  E.  &  E.  663,  j3er  Eele,  C.J.,  at  p.  672. 

(h)  Carter  v.  Boelim,  sujjra;  and  see  cases  cited  in  note  [m)  infra. 
\i)  Carter  v.  Boelim,  sujjra,  at  p.  1915. 

(k)  Bates  v.  Heiuiit  (1867),  L.  E.  2  Q.  B.  595;  (distinguished  on  the  facts) 
Gandy  v.  Adelaide  Insurance  Co.  (1871),  L.  E.  6  Q.  B.  746,  755 ;  Fracis,  Times 
&  Co.  V.  Sea  Insurance  Co.  (1898),  3  Com.  Gas.  229  (where  a  trade  prohibition 
was  habitually  ignored). 

{I)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (c). 

[m)  Carter  v.  Bcelim,  supra,  j^erLioid  Mansfield,  C.J. ;  Asfar  cfc  Co.  v.  Blundell, 
[1896]  1  Q.  B.  123,  129,  C.  A.  As  illustrations  of  the  same  principle,  see 
Beckwith  v.  bydeUtham  (1807),  1  Camp.  116  ;  Fort  v.  Lee  (1811),  3  Taunt.  381 ; 
Freeland  v.  Glover  (1806),  7  East,  457.  The  practice  of  underwriters  as  to 
accepting  risks  or  not  mating  inquiries  on  particular  points  cannot  affect  the 
statutory  duty  or  be  received  as  evidence  of  waiver  in  any  particular  case  {Thames 
and  Mersey  Marine  Insurance  Co.,  Lid.  v.  Gunfoid  {Ship  Co.,  Ltd.,  Southern 
Marine  Mutual  Insmance  Association  Y.  Gunfoid  Ship  Co.,  Ltd.  (1911),  Times^ 
29th  June,  II.  L.,  per  Lord  Alveiistuke,  C.J.). 
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implied  warranty  (?^) .  Thus,  in  the  case  of  a  voyage  policy,  the 
assured  need  not  make  any  disclosure  of  information  relating  to 
the  ship's  unseaworthiness  when  she  sailed,  because  if  she  did  not 
start  on  her  voyage  in  a  seaworthy  condition  the  underwriter 
would  not  be  liable  (o).  It  is,  however,  otherwise  in  the  case  of  a 
time  policy  where  there  is  no  implied  warranty  of  seaworthiness  (79) 

803.  The  assured  is  not  bound  to  disclose  the  estimate  formed 
by  other  underwriters  of  the  risk  or  that  they  have  declined  it  (q). 

Again,  where  a  fact  is  a  matter  of  inference  and  the  materials 
for  drawing  it  are  common  to  both  parties,  the  assured  is  generally 
not  bound  to  make  any  communication  on  the  subject  (r).  It  must, 
however,  be  always  borne  in  mind  that  the  question  whether  any 
particular  information  which  is  not  disclosed  is  or  is  not  material, 
or  whether  the  underwriter  has  waived  the  disclosure,  are  questions 
of  fact,  and  that  therefore  the  decision  in  each  case  must  depend 
upon  its  particular  circumstances.  For  instance,  the  payment  of  a 
very  high  premium  may  be  evidence  that  the  underwriter  accepted 
the  risk  and  waived  the  disclosure  of  a  particular  matter  (s). 

804.  As  to  whether  an  underwriter  who  is  a  member  of  Lloyd's 
or  a  subscriber,  and  as  such  receives  or  has  access  to  Lloyd's  daily 
lists  is  to  be  conclusively  presumed  to  have  knowledge  of  their  con- 
tents, it  is  now  settled  that  an  underwriter  cannot  reasonably  be 
presumed  to  carry  in  his  head  all  that  is  contained  in  Lloyd's 
lists  (t) .    Therefore  the  insurance  will  be  voidable  if  there  has  been 

(n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (3)  (d).    See  p.  405, 
ante. 

(o)  SJioolhred  v.  Nutt  (1782),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  493 ; 
Haywood  v.  Rodgers  (1804),  4  East,  590 ;  Beckwith  v.  Sydebotliam  (1807),  1  Camp, 
116;  Gunford^'  Ship  Co.,  Ltd.  v.  Thames  and  Mersey  Marine  Insurance  Co., 
Ltd.,  [1910]  S.  0.  1072  ;  reversed  but  not  on  this  point  (1911),  Times,  29th  June, 
H.  L.  (qualification  of  master ;  it  was  held  that  neither  his  name  nor  his  previous 
history  were  in  ordinary  circumstances,  or  in  the  circumstances  of  that  case, 
material  to  be  disclosed).  Similarly  the  insured  is  generally  not  bound  to  make 
any  disclosure  as  to  the  condition  in  which  perishable  goods  were  loaded, 
because,  though  there  is  no  warranty,  he  cannot  recover  any  loss  occasioned  by 
that  condition  {Boyd  v.  Dubois  (1811),  3  Camp.  133).  For  the  definition  of 
voyage  policy,  see  p.  336,  ante. 

^  Ijp)  Russell  V.  Thornton  (1859),  4  H.  &  N.  788.    Eor  the  definition  of  the 
time  policy,  see  p.  336,  ante. 

{q)  Lebon  &  Co.  v.  Straits  Insurance  Co.  (1894),  10  T.  L.  E.  517,  C.  A.  It  was 
held  by  Lord  Ellenboeough,  C.J.,  in  Bell  v.  Bell  (1810),  2  Camp.  475,  479,  that 
the  assured  need  not  communicate  the  apprehensions  or  opinions  of  foreign 
correspondents,  and  that  it  is  enough  for  him  to  state  the  facts  on  which  these 
are  founded. 

(r)  Bates  v.  Heiuitt  (1867),  L.  E.  2  Q.  B.  595,  i^er  Cockburn,  C.J.,  at 
p.  605  ;  Gandy  v.  Adelaide  Insurance  Co.  (1871),  L.  E.  6  Q.  B.  746. 
(s)  Court  V.  Martineau  (1782),  3  Doug.  (k.  b.)  161. 

{t)  Morrison  v.  Universal  Marine  Insurance  Co.  (1872),  L.  E.  8  Exch.  40,  per 
Bramwell,  B.,  at  p.  54  ;  reversed  on  grounds  not  affecting  this  question  (1873), 
ihid.,  197,  Ex.  Ch. ;  Mton  v.  Larkins  (1832),  8  Bing.  198  ;  S.  C,  on  second  trial 
(1832),  5  C.  &  P.  385;  Nicholson  v.  Poiuer  (1869),  20  L.  T.  580,  per  Cockbuex, 
O.J.;  Mackintosh  v.  Marshall  (1843),  11  M.  &  W.  116.  Friere  v.  Woodhouse 
(1817),  Holt  (n.  p.),  572,  a  decision  contrary  to  what  is  stated  in  the  text,  can, 
it  seems,  be  no  longer  relied  on  as  authority ;  see  also  Lynch  v.  Dunsford 
(1811),  14  East,  494,  Ex.  Ch.  ;  Foley  v.  Tabor  (1861),  2  F.  &  E.  662, 
per  Eele,  C.J.,  at  p.  672  ;  Gandy  v.  Adelaide  Insurance  Co.,  supra,  at  p.  754 
(where  the  underwriter  did  refer  to  the  register,  but  failed  to  di'aw  the  correct 
inference). 
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Evidence  of 
underwriters 
and  insurance 
brokers  as  to 
materiality. 


Underwriter 
presumed  to 
know  the 
usage  of  trade. 


Sect.  11.  concealment  of  a  material  circumstance  from  the  underwriter, 
Avoidance  although  it  be  recorded  in  Lloyd's  lists,  if  in  fact  he  is  proved  not 
of  Policies   to  have  been  aware  of  it  at  the  time  of  concluding  the  contract. 

and  ^      This  rule  applies  also  to  the  case  where  there  has  been  any  false 
warranties,  representation  made  to  the  underwriter  as  to  the  nature  of  the  risk 
and  he  acted  solely  in  the  reliance  of  the  representation  without  in 
fact  consulting  Lloyd's  lists  {a). 

805.  Although  it  was  once  doubtful  whether  the  evidence  of 
underwriters  and  insurance  brokers  was  admissible  to  prove  the 
materiality  of  the  representation  made,  or  of  the  circumstances 
concealed  (Z^),  it  has  now  become  the  established  practice  to  admit 
such  evidence  (c). 

806.  The  assured  is  entitled  to  assume  that  the  underwriter  is 
acquainted  with  the  general  usage  of  the  trade  to  which  the  insured 
adventure  relates,  and  therefore  need  not  communicate  such  facts 
to  the  underwriter  {d).  Moreover,  where  there  is  a  general  and 
notorious  practice  to  insert  a  certain  clause  in  a  particular  kind  of 
mercantile  contract,  the  assured  is  entitled  to  assume  that  the 
underwriter  knows  that  the  contract  may  contain  such  a  clause,  and 
therefore  need  not  inform  him  of  this  fact,  although  the  clause  may 
tend  to  increase  the  risk  {e). 

Sub-Sect,  3. — Auoidance  of  Policy  for  Misrepresentation. 

Nature  of  807.  A  representation  'is  a  verbal  or  written  statement  made 

representa-  by  the  assured  or  his  agent  before  or  at  the  time  of  the  making 
of  the  contract,  and  it  generally  consists  of  verbal  communications 
made,  or  written  instructions  shown,  by  the  broker  to  the  insurer. 
The  main  distinction  in  form  between  a  representation  and  an 
between  these  express  warranty  "is  that  the  former  may  be  made  either  orally 
or  in  writing,  and  need  not  be  introduced  into  the  policy,  whereas 
the  latter  must  always  be  in  writing  and  must  always  be  inserted 
in  the  policy  (/). 

(a)  Mackintosh  v.  Marshall  (1843),  11  M.  &  W.  116. 

[h)  The  evidence  was  held  to  be  inadmissible  in  Carter  v.  Boehm  (1766), 
3  J3urr.  1905;  but  was  admitted  in  Littledale  v.  Dixon  (1805),  1  Bos.  &  P. 
(n.  R.)  151;  Chaurand  v.  Anqerstein  (1791),  Peake,  61;  Campbell  v.  Richards 
(1833),  5  B,  &  Ad.  840;  Bertlion  v.  Loughman  (1817),  2  Stark.  258  ;  Bickardsv. 
Mitrdock  (1830),  10  B.  &  C.  527,  and  Thames  and  Mersey  Marine  Insurance  Co., 
Ltd.  Y.  Gunford  Ship  Co.,  Ltd.,  Southern  Marine  Mutual  Insurance  Association 
V.  Gunford  Ship  Co.,  Ltd.  (1911),  Times,  29tli  June,  H.  L.  ;  and  see  Chapman 
V.  Walton  (1833),  10  Bing.  57,  65,  As  to  the  admissibility  of  the  evidence 
of  experts,  generally,  see  title  Evidence,  Vol.  XIII.,  pp.  480  et  seq. 

{c)  lonides  v.  Pender  (1874),  L.  E.  9  Q.  B.  531  ;  Ilerriny  v.  Janson  (1895), 
1  Com.  Cas.  177,  179  ;  and  see  Bates  v.  Hewitt  (1867),  L.  E.  2  Q.  B.  595,  610. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  18  (3)  (b) ;  Vallance  v. 
Deiimr  (1808),  1  Uarap.  503  ;  Oifgiery.  Jennings  (1800),  1  Camp.  505,  n.;  Kingston 
V.  Knihbs  (1808),  1  Camp.  508,  n.  ;  Salvador  v.  Hopkins  (1765),  3  Burr.  1707  ; 
Freeland  v.  Qlover  (1806),  7  East,  457  ;  Da  Costa  v.  Edmunds  (1815),  4  Camp. 
142  ;  Stewart  v.  Bell  (1821),  5  B.  &  Aid.  238;  and  as  to  incorporation  of  usage 
in  the  policy,  see  p.  344,  ante  ;  compare  Tennant  v.  Henderson  (1813),  1  Dow, 
324,  H.  L.  (where  the  usage  alleged  was  not  established). 

(e)  Salvador  v.  Hopkins,  supra  ;  Tlie  Bedouin,  [1894]  P.  1,  C.  A.  ;  As  far  &  Co. 
V.  Blundell,  [1896]  1  Q.  B.  123,  C.  A.  ;  Charlesworth  v.  Faber  (1900),  5  Com. 
Cas.  408. 

(/)  See  also  titles  Contract,  Vol,  VII.,  p.  435 ;  Guarantee,  Vol.  XV.,  p.  440. 
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Warranties. 


There  are  two  other  distinctions  between  a  warranty  and  a     '^'Ect.  ii. 
representation  which  it  is  important  to  notice.     A   breach  of  Avoidance 
warranty  will  avoid  the  policy,  although  it  does  not  relate  to  a    of  Policies 
matter  material  to  the  risk  insured  against,  and  in  the  second  ^^^JJ^J^^^ 
place  a  warranty  must  be  strictly  and  literally  complied  with.  On 
the  other  hand,  a  misrepresentation  will  not  discharge  the  under- 
writer when  it  is  not  a  material  misrepresentation  ;  nor  will  he  be  dis- 
charged if  the  representation  be  substantially  correct,  that  is  to  say, 
if  the  difference  between  what  is  represented  and  what  is  actually 
correct  would  not  be  considered  material  by  a  prudent  insurer  (g). 

The  Act(/i)  contains  the  following  provisions  as  to  representa- 
tions : — 

(1)  Every  material  representation  made  by  the  assured  or  The  Marine 
his  agent  to  the  insurer  during  the  negotiations  for  the  contract,  ^^^^^^^J^q^^ 
and  before  the  contract  is  concluded,  must  be  true.    If  it  be  untrue    ^  ' 

the  insurer  may  avoid  the  contract  (h). 

(2)  A  representation  is  material  which  would  influence  the  judg- 
ment of  a  prudent  insurer  in  fixing  the  premium,  or  determining 
whether  he  will  take  the  risk  (h). 

(3)  A  representation  may  be  either  a  representation  as  to  a 
matter  of  fact,  or  as  to  a  matter  of  expectation  or  belief  (h), 

(4)  A  representation  as  to  a  matter  of  fact  is  true,  if  it  be  sub- 
stantially correct,  that  is  to  say,  if  the  difference  between  what  is 
represented  and  what  is  actually  correct  would  not  be  considered 
material  by  a  prudent  insurer  (h). 

(5)  A  representation  as  to  a  matter  of  expectation  or  belief  is 
true  if  it  be  made  in  good  faith  (h). 

(6)  A  representation  may  be  withdrawn  or  corrected  before  the 
contract  is  concluded  (i). 

(7)  Whether  a  particular  representation  be  material  or  not  is, 
in  each  case,  a  question  of  fact  (h). 

808.  According  to  the  third  clause  of  the  preceding  paragraph  Promissory 
the  representation  may  be  either  a  representation  as  to  a  matter  of  [fo^g^^^*'^' 
fact  or  as  to  a  matter  of  expectation  or  belief  (k). 

Previous  to  the  Act  (Z)  a  positive  statement  made  before  or 
at  the  time  of  the  conclusion  of  the  contract  that  a  certain  fact 
or  state  of  things  shall  "  or  "  will  "  thereafter  exist  was  held  to 
amount  to  a  representation  which,  if  not  substantially  complied 
with,  avoided  the  policy  although  the  representation  was  made 
without  fraud  (m).  But  it  is  laid  down  in  later  decisions  as  a 
principle  of  the  law  of  contracts  in  general  that  a  representation 

As  to  express  warranties,  see  p.  418,  post.    As  to  misrepresentation  in  general, 
see  title  Misrepresentation  and  Praud. 

(^r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (4).  See  Paiuson  v. 
Watson  (1778),  2  Cowp.  785,  per  Lord  Manseield,  C.J.,  at  p.  787  ;  and  Von 
Tungeln  v.  Dubois  (1809),  2  Camp.  151 ;  Nonnen  v.  Beid,  Nonnen  v.  Kettlewell 
(1812),  16  East,  176,  186. 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20. 

(i)  The  time  of  conclusion  of  the  contract  is  defined  by  s.  21  (?Z)/(^.);  see 
p.  348  ;  note  (c),  p.  405,  ante. 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (3). 
(l)  I.e.,  before  Ist  January,  1907  {ih'd.,  s.  93). 

{m)  Pawson  v.  Watson,  sujpra ;  Dennistoun  v.  Lillie  (1821), 8  Bli.  202,  H.  L, 
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of  a  future  fact,  if  binding  at  all,  can  only  be  binding  as  a  contract 
or  promise  (n).  It  is  submitted  that  this  view  is  adopted  in  the 
above  definition,  and  consequently  that  promissory  representa- 
tions of  future  facts  cannot  be  considered  as  representations  within 
the  meaning  of  the  Act.  If  this  view  be  correct,  it  follows  that  the 
fact  of  such  "  promissory  representations  "  not  being  fulfilled  will 
not  of  itself  have  the  effect  of  discharging  the  underwriter  (o). 

809.  It  is  not  necessary  that  a  representation  should  be  fraudu- 
lent in  order  to  avoid  the  insurance  ;  a  representation,  if  material, 
though  wholly  untainted  with  fraud,  will  also  discharge  the  under- 
writer from  liability,  unless  the  representation  be  substantially 
correct,  or  unless  he  knew  the  truth  at  the  time  the  contract  was 
concluded  (p). 

It  is,  however,  only  a  material  representation  as  above  defined  (q) 
which  will  entitle  the  insurer  to  avoid  the  contract,  and  all  that 
has  been  said  (r)  concerning  materiality  of  circumstances  which  have 
to  be  disclosed  to  the  underwriter,  applies  to  representations  made 
to  him.  Thus  it  is  not  necessary  in  order  to  avoid  the  policy  on 
the  ground  of  misrepresentation  that  the  loss  should  have  arisen 
from  a  cause  in  any  way  connected  with  the  circumstances  or 
matters  represented,  the  only  question  being  whether  the  repre- 
sentation was  material  in  the  sense  above  mentioned  (s). 

810.  Where  the  representation  is  as  to  a  matter  of  expectation 
or  belief,  it  is  sufficient  if  it  be  made  in  good  faith,  that  is  to  say, 
if  the  assured  bond  fide  entertains  the  expectation  or  belief  (t). 
But  where  the  assured  with  intention  to  deceive  the  underwriter 
states  his  belief  or  expectation  as  to  matters  of  which  he  is 
ignorant,  the  representation  cannot  be  considered  as  made  in  good 
faith  and  the  insurance  may  therefore  be  avoided  (u) . 

811.  The  fact  represented  by  the  assured  may  be  a  statement 
that  he  has  received  certain  information.  In  such  case,  if  he  merely 
submits  the  information  to  the  underwriter,  leaving  him  to  draw 
his  own  conclusions  from  it,  there  is  no  untrue  representation,  and 


{n)  Jorden  v.  Money  (1854),  5  H.  L.  Cas.  185  ;  Maddison  v.  Alderson  (1883),  8 
App.  Cas.  467,  473  ;  Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New 
Orleans  (1873),  L.  E.  6  H.  L.  352,  360;  and  see  Beattie  v.  Ehury  {Lord)  (1872), 
7  Ch.  App.  777,  per  Mellish,  L.J.,  at  p.  804,  and  title  Misrepeesbntatioh- 
AND  Fraud. 

(o)  See  the  discussion  of  this  in  Arnould  on  Marine  Insurance,  ss.  542 — 545. 

{jp)  It  is  submitted  that  it  is  rightly  argued  in  Arnould  on  Marine  Insur- 
ance, s.  536,  that  as  a  fraudulent  representation  will  not  avoid  the  contract 
(see  p.  404,  ante)  if  it  did  not  influence  the  mind  of  the  contracting  party,  this 
must  a  fortiori  be  true  of  an  innocent  misrepresentation. 

{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (2) ;  see  p.  405,  ante. 

{r)  See  p.  408,  ante. 

[s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (1) ;  Ly^ich  v.  Dunsford 
(1811),  14  East,  494,  Ex.  Ch. ;  and  cases  cited  in  note  [t],  p.  408,  ante,  and 
note  {x),  p.  409,  ante. 

{t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (5). 

{u)  See  Edgington  v.  Fitzmaurice  (1885),  29  Ch.  D.  459,  C.  K.,per  BowEN,  L.  J., 
at  p.  481 ;  Dtrry  v.  Peek  (1889),  14  App.  Cas.  337;  Faiuson  y.  Watson  (1877), 
2  Cowp.  785,  per  Lord  Mansfield,  C.J.,  at  p.  788. 
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the  underwriter  cannot  avoid  the  policy  although  the  information     ^^ect.  ii. 
prove  to  be  incorrect  (a).  Avoidance 

of  Policies 

812.  Where  a  representation  has  been  made  in  answer  to  an  and 
inquiry  by  the  underwriter,  the  assured  has  had  notice  that  the  Warranties, 
answer  would  influence  the  underwriter  in  taking  the  risk ;  and  Represeata- 
therefore  the  strongest  presumption  exists  that  the  matter  inquired  tions  in 
into  was  material  to  be  known  by  the  insurer,  and  any  untrue  answer  to 
answer  will  entitle  him  to  avoid  the  policy  (6).  inquiry. 

813.  A  concealment  of  a  material  fact  may  virtually  amount  to  Misrepresen- 
representation  that  the  fact  does  not  exist,  and  every  misrepresenta-  [^^^^j^^g 
tion  evidently  involves  a  concealment  of  the  truth.   It  consequently  concealment, 
follows  that  some  cases  which  held  that  the  policy  was  avoided  by 
misrepresentation  might  have  been  decided  also  on  the  ground  that 

there  was  concealment  of  a  material  fact  and  vice  versa  (c) . 

814.  Where  there  are  several  underwriters  to  the  same  policy  Hepresenta- 
a  representation  to  the  first  has  been  considered  virtually  a  tion  to  one  of 
representation  to  all,  with  the  result  that  each  subsequent  under-  umjo^^vriters. 
writer,  when  it  proved  to  be  false,  might  on  this  ground  avoid  the 
insurance  (d) ;   for  it  has  been  presumed  that  the  subsequent 
insurers  subscribed  the  policy  upon  the  faith  reposed  by  them  in 

the  skill  and  judgment  of  the  first.  The  propriety  of  this  rule  has, 
however,  been  strongly  questioned  by  judges  of  great  eminence  (e). 
It  is  submitted  that  the  view  which  will  probably  be  adopted  on 
this  subject  is  that  there  are  two  questions  of  fact  to  be  decided — 
first,  whether  in  any  particular  case  the  subsequent  underwriter 
reasonably  relied  upon  the  judgment  of  the  first  underwriter,  and 
secondly,  whether  the  latter  was  misled  by  the  representation. 


(a)  2  Duer,  Law  of  Marine  Insurance,  p.  703;  Brine  v.  Featherstone  (1813),  4 
Taunt.  869.  Where,  however,  the  information  communicated  to  the  insurer 
purports  to  come  from  an  agent  of  the  assured  whose  duty  it  is  to  supply 
him  with  correct  intelligence  in  relation  to  the  subject  insured,  the  incorrect- 
ness of  the  information  may  discharge  the  underwriter  {F-itzherbert  v.  Mather 
(1785),  1  Term  Eep.  12). 

(6)  2  Duer,  Law  of  Marine  Insurance,  pp.  580,  581 ;  Phillips,  Law  of  Insur- 
ance, s.  542.  Lord  Esher,  M.R.,  in  The  Bedouin,  [1894J  P.  1,  0.  A.,  at  p.  12, 
says  :  "If  he,"  {i.e.  the  assured)  "is  asked  a  question — whether  a  material  fact 
or  not — by  the  underwriters,  he  must  answer  it  truly.  If  he  answers  falsely, 
with  intent  to  deceive,  though  it  may  not  be  a  material  fact,  it  will  vitiate  the 
policy."  It  is  submitted,  however,  that  the  mere  absence  of  deceit  cannot 
exonerate  the  assured,  otherwise  there  would  be  no  difference  between  a 
representation  made  spontaneously  and  one  made  in  answer  to  an  inquiry. 

(c)  Fitzherhert  v.  Mather  (1785),  1  Term  Eep.  12 ;  Tate  v.  Bysloj)  (1885),  15 
Q.  B.  D.  368,  C.  A. 

{d)  Paiuson  v.  Watson  {111^),  2  Cowp.  785  ;  Barher  y.  Fletcher  (1779),  1  Doug. 
(k.  B.)  305  ;  Stackpole  v.  8imon  (1779),  2  Park  on  Marine  Insurance,  8th  ed., 
p.  932  (life  policy) ;  Marsdenx.  Reid  (1803),  3  East,  572,  573  ;  Feise  v.  Parkinson 
(1812),  4  Taunt.  640. 

{e)  Brine  v.  Featherstone,  supra;  Forrester  v.  Pigou  (1813),  1  M.  &  S.  9, 
'per  Lord  Ellenborough,  at  p.  13.  It  is  not  extended  to  representations 
to  later  underwriters  {Bell  v.  Carstairs  (1810),  2  Camp.  543  ;  Brine  v.  Fentherstone, 
supra  ;  Marsden  v.  Beid,  supra).  Of  course,  if  the  subscription  of  the  first  under- 
writer is  procured  under  a  secret  understanding  that  it  should  not  be  binding 
and  for  the  fraudulent  purpose  of  leading  others  to  insure,  the  policy  wiU  be 
voidable  on  the  ground  of  fraud.  The  first  underwriter  in  such  cases  is  in 
England  caUed  "  a  decoy  duck." 
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815.  The  construction  of  representations  is  governed  by  the 
ordinary  rules  applicable  to  the  interpretation  of  clauses  in  a 
policy  (/). 

816.  There  are  two  things  which  must  always  be  borne  in 
mind  in  dealing  with  the  numerous  cases  that  have  been  decided 
on  the  subject  of  concealment  and  representation.  First,  as  the 
materiality  of  matters  concealed  or  of  representations  made  is  a 
question  of  fact  (g)  and  not  of  law,  each  case  must  be  decided  upon 
its  own  particular  facts.  Secondly,  in  former  times  when  the 
parties  to  a  contract  were  not  allowed  to  give  evidence,  the  courts 
were  obliged  in  many  cases  to  raise  presumptions  of  fact  and  to 
act  upon  them,  but  now  that  the  parties  can  be  examined  and 
cross-examined,  it  is  in  almost  all  cases  unnecessary  and  useless  to 
have  recourse  to  any  such  presumptions  of  fact. 

817.  When  a  policy  is  avoided  for  concealment  and  misrepre- 
sentation, it  may  be  ordered  to  be  given  up  and  cancelled  (h). 

Sub-Sect.  4. —  Warranties;  their  General  Nature:  Express  Warranties. 
(i.)  General  Nature. 

818.  A  warranty  is  either  an  undertaking  by  the  assured  that 
some  particular  thing  shall  or  shall  not  be  done,  or  that  some 
condition  shall  be  fulfilled,  or  it  is  a  statement  which  affirms  or 
negatives  the  existence  of  a  particular  state  of  facts  (i).  Thus  a 
warranty  may  be  an  undertaking  that  the  thing  insured  is  neutral 
property  or  that  the  ship  insured  sailed  on  a  certain  day,  or  that 
all  was  well  at  a  given  time,  or  that  the  ship  shall  sail  on  or  before  a 
given  day,  or  that  she  will  depart  with  convoy  etc. 

A  warranty  may  be  express  or  implied  {k). 

Nothing  can  be  an  express  warranty  unless  it  is  included  in  or 
written  upon  the  policy,  whether  in  the  margin  or  at  the  foot,  or 
transversely,  or  is  contained  in  some  document  incorporated 
therein  by  reference  (Z). 

A  warranty  is  implied  if  it  is  a  condition  implied  by  law,  such  as, 

(/)  Chaurand  v.  Angerstein  (1791),  1  Peake,  61 ;  Freelandv.  (1806), 
7  East,  457,  462  ;  KirUj  v.  Smith  (1818),  1  B.  &  Aid.  672,  675. 
{g)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  20  (7).    As  to  the  word 
warranty,"  wlien  used  in  the  "  memorandum,"  see  note  (o),  p.  420,  and  p.  461, 


{h)  Rivaz  v.  Gerussi  (1880),  6  Q.  B.  D.  222,  C.  A. ;  BrooTiing  v.  Maudslay, 
Son  &  Field  (1888),  38  Ch.  D.  636.  See  also  titles  Equity,  Vol.  XIII.,  pp.  52, 
53;  Guarantee,  Vol.  XV.,  pp.  507,  543,  544;  Misrepresentation  and 
Fraud. 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  33  (1). 

{k)  Ibid.,  s.  33  (2).  As  to  express  warranties,  see  p.  418,  post ;  as  to  implied 
warranties,  see  p.  422,  2>ost. 

(l)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  35  (2);  Blachhurst  v. 
Cochell  (1789),  3  Term  Eep.  360;  Paivson  v.  Barnevelt  (1779),  1  Doug.  (k.  b.)  12, 
n.  [4]  ;  see  Bensaude  v.  Thames  and  Mersey  Marine  Insurance  Co.,  [1897]  A.  C. 
609,  'per  Lord  Halsbury,  at  p.  612.  In  Ediuards  v.  Aherayron  Mutual  Ship 
Insurance  Society^  (1876),  1  Q.  B.  D.  563,  Ex.  Ch.,  Pollock,  B.,  and  Brett,  J., 
expressed  the  view  at  pp.  586,  588,  that  parol  evidence  is  admissible  to  show 
what  documents  were  intended  by  the  parties  to  form  one  contract  of  insurance. 
Sed  quaere,  unless  the  documents  are  connected  by  reference.  See,  generally, 
titles  Contract,  Vol.  VII.,  p.  525  ;  Deeds  and  Other  Instruments,  Vol.  X., 
pp.  448—453 ;  Evidence,  Vol.  XIIL,  p.  568 ;  Guarantee,  Vol.  XV.,  p.  467. 
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for   example,   a  warranty  in  a  voyage  policy  that  the  ship  is     ^ect.  ii. 
seaworthy  at  the  commencement  of  the  voyage,  or  that  she  will  Avoidance 
not  deviate  from  the  prescribed  or  usual  course  of  the  voyage.  of  Policies 

The  essential  characteristic  of  a  warranty  is  that  it  must  be  . 
exactly  complied  with,  whether  it  be  material  to  the  risk  or  not.  Warranties. 
If  it  be  not  complied  with,  then,  subject  to  any  express  provision  Essential 
in  the  policy,  the  insurer  is  discharged  from  liability  as  from  the  characteris- 
date  of  the  breach,  but  without  prejudice  to  any  liability  incurred 
by  him  before  that  date  (m). 

Any  inquiry  into  the  materiality  or  immateriality  to  the  risk  is  Breach  of 
entirely  precluded,  and  so  are  all  questions,  whether  there  has  or  warranty, 
has  not  been  a  substantial  compliance  with  the  warranty ;  and, 
where  a  warranty  has  been  broken,  although  the  loss  may  not  have 
been  in  the  remotest  degree  connected  with  the  breach,  the  under- 
writer is  none  the  less  discharged  on  that  account  from  all  liability 
for  the  loss  (n).  Thus  where  a  ship,  warranted  to  sail  with  convoy, 
in  fact  sails  without  it  and  is  lost  in  a  storm,  the  underwriter  is  not 
liable  for  the  loss  (o). 

Where  a  warranty  is  broken  the  assured  cannot  avail  himself  of 
the  defence  that  the  breach  has  been  remedied  and  the  warranty 
complied  with  before  the  loss,  for  as  soon  as  the  breach  occurs  the 
underwriter  is  ipso  facto  discharged  from  liability  (  p). 

819.  Subject  to  the  exceptions  mentioned  in  the  next  paragraph,  No  excuse  for 
no  cause,  however  irresistible,  will  excuse  non-compliance  with  °{5ancT\vith 
an  express  warranty,  not  even  the  direct  and  unavoidable  operation  Ixpress 

of  a  peril  expressly  insured  against.    In  short,  the  warranty  is  an  warranty, 
absolute  condition  precedent  (q).    A  breach  of  warranty,  whether 
express  or  implied,  enables  the  insurer  to  avoid  the  contract  as 
from  the  date  of  the  breach,  and  therefore  in  toto,  if  the  breach 
takes  place  at  the  commencement  of  the  risk  (r). 

820.  Non-compliance  with  an  express  warranty  is  excused —  Cases  in 
first,  if  the  state  of  things  contemplated  by  the  warranty  ceases :  which  non- 
thus  if,  during  a  war,  a  warranty  to  sail  with  convoy  at  a  given  excused, 
future  time  be  inserted  in  the  policy,  the  intervention  of  peace  before 

that  period  would  excuse  the  necessity  of  compliance  on  the  principle 
that  cessante  ratione  cessat  lex :  secondly,  when  the  compliance  with 
the  warranty  is  rendered  unlawful  by  any  subsequent  law  (s). 

A  warranty,  whether  express  or  implied,  may  be  waived  by  the  Waiver  by 
insurer  (t),  but  an  express  warranty  does  not  exclude  an  implied  insurer. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  33  (3). 

(n)  Newcastle  Fire  Insurance  Co.  v.  Macmorran  &  Co.  (Isio),  3  Dow,  255, 
H.  L.,  per  Lord  Eldon  (fire  policy) ;  De  Halm  v.  Hartley  (1786),  1  Term  Eep. 
343  ;  affirmed  (1787),  2  Term  Eep.  186,  n.,  Ex.  Ch.  (no  reason  given). 

(o)  Hiblert  v.  Pigou  (1783),  Marshall  on  Marine  Insurance,  4th  ed.,  pp.  280, 
289,  292. 

{v)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  34  (2) ;  Hihhert  v.  Pigou, 
supra. 

{q)  Hore  v.  Whitmore  (1778),  2  Cowp.  784.  Havelock  v.  Hancill  (1789),  3 
Term  Eep.  277,  is  not,  as  has  been  sometimes  supposed,  any  authority  to  the 
contrary ;  see  Cory  v.  Burr  (1883),  8  App.  Cas.  393,  per  Lord  Blackbuen,  at 
p.  401. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  33  (3). 

(s)  Ihid.,  s.  34  (1). 

(t)  Ibid.,  s.  34  (3) ;  see  p.  423,  post. 

H.L. — XVII.  E  E 


418 


Insurance. 


Sect.  11.     warranty  unless  it  be  inconsistent  therewith  (a).    Thus  if  a  pohcy  on 
Avoidance   cattle  provides  that  the  fittings  of  a  ship  are  to  be  approved  by 
of  Policies    Lloyd's  surveyor  and  they  are  so  approved  by  him,  the  warranty  of 
.      seaworthiness  is  not  excluded  by  the  express  provision  as  to  the 
Warranties,  approval  of  the  fittings  (a). 

(ii.)  Express  Warranties. 

821.  An  express  warranty  may  be  in  any  form  of  words  from 
which  the  intention  to  warrant  may  be  inferred  (6).  The  word 
warranty  "  or  "  warranted,"  for  instance,  is  in  no  case  necessary. 
The  words  " to  sail  on  such  a  day,"  or  "in  port,"  or  "  all  well "  on 
such  a  day  etc.,  if  written  on  the  face  of  the  policy,  amount  to  an 
express  warranty  as  much  as  any  formal  clause,  and  even  the 
description  of  the  vessel  insured  as  being  of  a  certain  nation,  as  a 
Danish  brig  or  the  Swedish  ship  Sophia,"  will  amount  to  an 
express  warranty  of  her  nationality  (c).  But  it  is  sometimes  a 
question,  especially  in  time  policies  effected  with  mutual  assur- 
ance associations,  whether  a  clause  which  purports  to  be  a  warranty 
should  not  be  held  to  be  an  exception  and  not  a  warranty  {d), 

Interpreta-  822.  Speaking  generally,  the  same  rules  of  construction  apply 
to  the  interpretation  of  a  warranty  as  apply  to  any  other  part  of 
the  policy.  Thus  in  order  to  carry  out  the  presumed  intention  of 
the  parties  a  clause  "  warranted  no  iron  "  has  been  held  to  cover 
steel,  and  the  word  "  seamen  "  has  been  held  to  include  boys  as 
well  as  adult  mariners  (e). 

All  kinds  of  warranties  are  inserted  in  policies  to  meet  the 

•  various  exigencies  of  commerce.    It  is  of  little  use  to  refer  in  any 

detail  to  the  numerous  cases  in  which  these  clauses  have  been 
interpreted,  because  not  only  their  forms  but  the  usages  which 


(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  35  (3) ;  Sleigh  v.  Tyser, 
[1900]  2  Q.  B.  333  ;  Quebec  Marine  Insurance  Co.  v.  Commercial  Bank  of  Canada 
(1870),  L.  E.  3  P.  C.  234  ;  compare  Qreenock  Steamship  Co.  v.  Maritime  Insurance 
Co.,  [1903]  1  K.  B.  367. 

(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  35  (1). 

(c)  Kenyon  v.  Berthon  (1778),  1  Doug.  (k.  b.)  12,  n.  [4] ;  Baringy.  Clagett  (1802), 
3  Bos.  &  P.  201 ;  Baring  v.  Christie  (1804),  5  East,  398,  Ex.  Ch. ;  Lothian  v. 
Henderson  (1803),  3  Bos.  &  P.  499,  H.  L.  ;  compare  Clapham  v.  Cologan  (1813), 
3  Camp.  382 ;  Bent  v.  Smith  (1869),  L.  E.  4  Q.  B.  414  (no  implied  warranty 
against  change  of  nationality).  A  strained  construction  must  not,  however,  be 
put  on  a  statement  in  the  policy  so  as  to  make  it  a  warranty  {MuUer  v.  Thompson 
(1811),  2  Camp.  610).  Calling  a  vessel  the  "  good  ship  A  "  in  a  time  policy  is 
not  a  warranty  of  seaworthiness  {Small  v.  Gibson  (1850),  19  Q.  B.  141,  157, 
Ex.  Ch. ;  affirmed  sub  nom.  Gibson  v.  Small  (1853),  4  H.  L.  Cas.  353. 

(d)  See  Colledge  v.  Harty  (1851),  6  Exch.  205  (clause  held  to  be  a  warranty). 

(e)  Hart  v.  Standard  Marine  Insurance  Co.  (1889),  22  Q.  B.  D.  499,  C.  A. ;  Bean 
V.  Stu'part  (1778),  1  Doug.  (k.  b.)  11.  As  to  the  meaning  of  "warranted  unin- 
sured," see  Roddick  v.  Indemnity  Mutual  Marine  Insurance  Co.,  [1895]  2  Q.  B.  380, 
C.  A.  ;  and  General  Insurance  Co.  of  Trieste  [Assicurazioni  Generali)  v.  Cory,  [1897] 
1  Q.  B.  335  ;  and  compare  Thames  and  Mersey  Marine  Insurance  Co.,  Ltd. 
V.  Gunford  Ship  Co.,  Ltd.,  Southern  Marine  Mutual  Insurance  Association 
V.  Gunford  Ship  Co.,  Ltd.  (1911),  Times,  29th  June,  H.  L.  See  also  title  Deeds 
AND  Other  Instruments,  Yol.  X.,  pp.  437,  450.  "Where  a  ship  is  insured 
"  in  any  lawful  trade  "  these  words  must  be  confined  to  the  trade  on  which  the 
ship  is  sent  by  her  owners,  and  therefore  the  assured  who  has  sent  her  on  a 
lawful  voyage  is  not  precluded  from  recovery  for  a  loss  occasioned  by  her 
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affect  their  construction  are  constantly  changing.    It  suffices  briefly     Sect.  ii. 
to  direct  attention  to  certain  of  the  more  usual  and  important  Avoidance 
navigation  warranties.  of  Policies 

823.  Where  a  ship  is  warranted  "well"  or  "in  good  safety"  on  -v^arranties 

a  particular  day,  it  is  sufficient  if  it  be  safe  at  any  time  during  that   

day  (/).    A  warranty  that  the  ship  was  in  port  at  a  given  day  would  Warranties  as 
be  construed  in  the  same  way  {g).    Where  a  ship  is  warranted  to  sail  [i^^e  of^gaiHng 
or  depart  before  or  after  a  given  day,  the  warranty  must  be  strictly  or  departing 
fulfilled,  and  if  she  sails  or  departs,  in  the  former  case  after,  and  from  par- 
in  the  latter  case  before,  the  prescribed  day,  the  underwriter  is  or^place^^'^^ 
discharged  from  liability  although  the  loss  is  not  in  the  remotest 
degree  connected  with  the  time  of  her  sailing  or  departing  Qi). 

Where  a  ship  is  insured  "at  and  from"  an  island,  the  whole 
island  is  considered  as  one  terminus  a  quo,  and  the  ship  is  not 
considered  as  having  sailed  on  her  voyage  till  she  has  cleared  away 
from  the  island  with  the  purpose  of  proceeding  directly  to  the 
terminus  ad  quem  (h). 

In  order  to  satisfy  a  general  warranty  to  sail  on  or  before  a 
given  day  the  ship  need  not  on  or  before  that  day  proceed  to  any 
distance  on  her  voyage,  but  she  must  have  moved  from  her 
moorings  on  or  before  that  day  with  the  bond  fide  intention  of 
prosecuting  the  voyage  (i),  and  not  solely  for  the  sake  of  complying 
with  the  warranty  (k). 

Where  a  warranty  is  not  merely  a  general  warranty  but  a 
warranty  to  sail  or  depart  from  a  given  port  before  a  given  day,  it 
is  not  enough  that  she  has  sailed ;  she  must  have  left  the  port 
before  that  day(0. 

When,  however,  a  voyage  consists  of  different  stages,  such  as  a 
river  and  a  sea  voyage,  and  the  usual  course  of  navigation  is  to 
perform  them  with  different  crews  or  equipments,  the  general 
warranty  to  sail  on  or  before  a  given  date  only  requires  the  vessel 

being  barratrously  employed  in  a  smuggling  trade  {Havelock  v.  Hancill  (1789), 
3  Term  Eep.  277). 

(/)  Marme  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  38  ;  Blackhurst  v.  Cockell 
(1789),  3  Term  Eep.  360. 

[g)  As  to  when  a  ship  is  "in  port,"  see  Hunter  v.  Northern  Marine  Insurance 
Co.  (1888),  13  App.  Cas.  717. 

[h)  Vezian  v.  Grant  (1779),  Marshall  on  Marine  Insurance,  4th  ed.,  p.  284;  and 
see  Kenyon  v.  Berthon  (1778),  1  Doug.  (k.  b.)  12,  n.  [4]  ;  Cruicksliank  v.  Janson 
(10),  2  Taunt.  301. 

(*■)  Bond  V.  Nutt  (1777),  2  Cowp.  601 ;  Earle  v.  Harris  (1780),  1  Doug.  (k.  b.) 
357 ;  Thellusson  v.  Fergusson  (1780),  1  Doug.  (k.  b.)  361 ;  Thellusson  v.  Staples, 
Thellusson  v.  Pigou  (1780),  1  Doug.  (k.  b.)  366,  n.  [9]  ;  Cochrane  v.  Fisher 
(1835),  1  Cr.  M.  &  R.  809,  Ex.  Oh. ;  compare  Cruickshank  v.  Janson,  supra;  Sea 
Insurance  Co.  v.  Blogg,  [1898]  2  Q.  B.  398,  0.  A.  ;  Mersey  Mutual  Underivriting 
Association  v.  Poland  (1910),  26  T.  L.  E.  386. 

{k)  RidsdaleY.  Newnham  (1815),  3  M.  &  S.  456;  Pittegrew  y.  Pringle  {1832), 
3  B.  &  Ad.  514;  Graham  v.  Barras  (1834),  5  B.  &  Ad.  1011. 

{I)  Moir  V.  Boyal  Exchange  Assurance  Co.  (1815),  3  M.  &  S.  461 ;  s.  C.  6  Taunt. 
241 ;  Bang  v.  Anderdon  (1824),  3  B.  &  C.  495,  500.  On  an  insurance  on  ship 
at  and  from  New  York  to  Quebec,  during  her  stay  there,  and  thence  to  the 
United  Kingdom,  the  ship  being  warranted  to  sail  from  Quebec  on  or  before 
the  1st  November,  the  court  held  that  the  warranty  only  applied  to  the  part  of 
the  voyage  between  Quebec  and  England,  and  that  therefore  the  underwriters 
were  liable  for  the  loss  of  the  ship  between  New  York  and  Quebec  after  the 
1st  November  {Baines  v.  Holland  (1855),  10  Exch.  802). 
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to  sail  on  the  earlier  stage  in  the  condition  in  which  that  part  of 
the  voyage  is  usually  performed  (m). 

824.  In  the  Napoleonic  wars  a  warranty  or  stipulation  was  often 
inserted  in  the  policy  that  the  underwriter  should  not  be  answerable 
for  the  risk  of  capture,  seizure,  or  confiscation  in  the  ship's  port  of 
discharge,  or  in  port  or  ports  generally  {n). 

The  modern  Lloyd's  form  of  the  warranty  against  capture  etc.  is 
as  follows :  "  Warranted  free  of  capture,  seizure  and  detention,  and 
the  consequences  thereof,  or  of  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  operations 
whether  before  or  after  declaration  of  war."  The  meaning  and 
effect  of  this  clause,  and  of  the  warranty  contained  in  what  is  called 
the  "memorandum,"  is  discussed  elsewhere  (o). 

825.  There  is  no  implied  warranty  as  to  the  nationality  of  a  ship 
or  that  her  nationality  shall  not  be  changed  during  the  risk  (^),  but  it 
often  happens  in  time  of  war  that  the  assured  warrants  the  ship  or 
goods  to  be  neutral.  Such  a  warranty  is  called  "  a  warranty  of  neu- 
trality." If  the  property  is  enemy's  property,  or  ceases  to  have  the 
character  of  neutrality,  because  employed,  used,  or  dealt  with  in  such 
a  manner  as  to  be  liable  to  capture,  the  warranty  is  broken  (q) .  For 
instance,  if  a  ship  violates  the  law  of  blockade  or  is  used  in  trans- 
porting enemy's  troops,  or  is  engaged  in  the  privileged  colonial  or 
coasting  trade  of  the  enemy,  or  is  carrying  contraband  goods  to  the 
enemy,  the  ship  in  the  former  cases,  and  the  goods  in  the  last  case, 
are  not  of  a  neutral  character.  What  is  meant  by  the  word  "  enemy," 
whether  enemy  by  birth  or  by  commercial  domicil,  and  in  what  cir- 
cumstances property  is  or  becomes  enemy's  property  or  forfeits  its 
neutral  character,  are  questions  sometimes  of  considerable  difficulty, 
appertaining  to  international  and  prize  law  and  not  to  insurance 
law(r). 

(m)  Bouillon  v.  Lupton  (1863),  15  C.  B.  (n.  s.)  113.  The  two  cases  of  Bidsdale 
V.  Newnham  (1815),  3  M.  &  S.  456,  and  Bittegrew  v.  Bringle  (1832),  3  B.  &  Ad. 
514,  are  scarcely  reconcilable  with  the  judgment  in  Bouillon  v.  Lupton,  supra. 
As  to  the  meaning  of  warranties  "  not  allowed  to  enter  the  Gulf  of  St.  Lawrence 
before  "  a  certain  date,  "  no  St.  Lawrence  between  certain  dates,"  see  Brovincial 
Insurance  Co.  of  Canada  v.  Leduc  (18*74),  L.  E.  6  P.  C.  224,  and  Birrell  v.  Dryer 
(1884),  9  App.  Cas.  345.^  See  also  title  Custom  and  Usages,  Vol.  X.,  p.  265. 

in)  For  the  construction  applied  to  these  words,  see  Dalgleish  v.  -Broo/i;:e(1812), 
15  East,  295;  Oom  v.  Taylor  (1812),  3  Camp.  204;  Maydhew  y.  Scott  {18V2),  3 
Camp.  205;  Jarman  v.  Goape  (1811),  13  East,  394,  398  ;  Keyser  v.  Scott  (1812), 
4  Taunt.  660;  Beyner  v.  Pearson  (1812),  4  Taunt.  662;  Levin  v.  Newnham 
(1813),  4  Taunt.  722,  Ex.  Ch. ;  Mellish  v.  Staniforth  (1811),  3  Taunt.  499  ;  Levy 
V.  Vaughan  (1812),  4  Taunt.  387;  Levi  v.  Allnutt  (1812),  15  East,  267,  per 
Lord  Ellenborough,  C.J.,  at  p.  269;  Brown  v.  Tierney  (1809),  1  Taunt.  517 ; 
Baring  v.  Vaux  (1810),  2  Camp.  541. 

(o)  See  p.  443,  and  p.  458,  post.  The  word  "  warranted,"  when  followed 
by  the  word  free,"  as  in  free  from  capture,"  "  free  of  particular  average  " 
etc.,  is  used  in  a  very  different  sense  from  that  defined  in  the  Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  33.  In  these  cases  it  only  has  the  effect  of 
exempting  the  underwriter  from  liability  for  losses  of  the  nature  specified  in 
the  warranty.  Eor  a  modern  case  on  this  clause,  see  Andersen  v.  Marten,  [1908] 
A.  C.  334 ;  compare  Otago  Farmers'  Co-operative  Association  of  New  Zealand  v. 
Thompson,  [1910]  2  K.  B.  145. 

{p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  37 ;  Clapham  v.  Cologan 
(1813),  3  Camp.  382 ;  Dent  v.  Smith  (1869),  L.  E.  4  Q.  B.  414. 

{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  36  (1). 

(r)  See  title  Pkize  Law  and  Jurisdiction. 
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Again,  by  the  general  law  of  nations,  and  sometimes  under 
treaties,  a  ship  is  bound  to  carry  certain  necessary  documents  to 
establish  her  neutrality,  and  if  she  makes  default  in  so  doing,  or  if 
she  falsifies  or  suppresses  her  papers  or  uses  simulated  papers,  she 
may  render  herself  liable  to  capture.  In  what  circumstances 
she  may  so  render  herself  liable  is  also  a  question  belonging  to 
prize  or  international  law  (s). 

826.  The  Act(i)  contains,  however,  two  provisions  relating  to 
the  matters  referred  to  in  the  preceding  paragraph,  which  to  a 
certain  extent  modify  previous  decisions.  The  first  is  as  follows  : 
Where  insurable  property,  whether  ship  or  goods,  is  expressly 
warranted  neutral,  there  is  an  implied  condition  that  the  property 
shall  have  a  neutral  character  at  the  commencement  of  the  risk, 
and  that,  so  far  as  the  assured  can  control  the  matter,  its  neutral 
character  shall  be  preserved  during  the  risk  {u). 

Therefore  if  the  property  has  not  a  neutral  character  at  the  com- 
mencement of  the  risk,  the  insurer  can  avoid  the  policy  (v) ;  but  if 
the  property  has  lost  its  neutral  character  after  the  commencement 
of  the  risk,  the  insurer's  liability  depends  upon  whether  this  could 
have  been  prevented  by  the  assured  or  his  agents.  For  instance,  the 
underwriter  will  not  be  discharged  from  liability  if  after  the  date 
of  the  insurance  a  war  has  broken  out  which  has  made  the  property 
enemy's  property ;  nor  would  an  insurer  of  goods  be  discharged 
from  liability  if  after  the  commencement  of  the  risk  the  ship  for 
the  same  reason  ceased  to  have  a  neutral  character  (a). 

The  second  provision  is  as  follows  : — Where  a  ship  is  expressly 
warranted  "  neutral,"  there  is  also  an  implied  condition  that,  so  far 
as  the  assured  can  control  the  matter,  she  shall  be  properly 
documented,  that  is  to  say,  that  she  shall  carry  the  necessary 
papers  to  establish  her  neutrality,  and  that  she  shall  not  falsify  or 
suppress  her  papers,  or  use  simulated  papers.  If  any  loss  occurs 
through  breach  of  this  condition,  the  insurer  may  avoid  the 
contract  (b). 

This  provision,  it  will  be  observed,  is  applicable,  so  far  as  the 
assured  can  control  the  matter,  only  to  the  case  of  the  ship 
being  and  warranted  neutral  and  to  the  ship's  documents  not  being 
in  order.  In  such  case  the  insurer  is  not  liable  for  any  loss  occurring 
through  breach  of  the  condition.  It  seems,  however,  that  he 
remains  liable  for  any  previous  loss(c). 

(s)  See  title  Prize  Law  and  Jurisdiction. 

(t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  36. 

{u)  Ibid.,  s.  36  (1). 

{v)  Woolmer  v.  Muilman  (1*763),  1  Wm.  Bl.  427. 

(a)  Eden  v.  Farkison  (1781),  2  Doug.  ^K.  b.)  732. 

(b)  Marine  Insurance  Act,  1906  (6  EdV.  7,  c.  41),  s.  36  (2). 

(c)  Proper  documents  are  those  required  by  the  general  law  of  nations  or  by- 
treaty,  and  do  not  include  those  which  are  only  required  by  the  ordinances  of 
the  belligerent  power  {Price  v.  Bell  (1801),  1  East,  663;  Bell  Y.Bromjield  (1812), 
15  East,  364,  368).  As  to  the  want  of  proper  documents  where  there  is  no 
warranty  of  neutrality,  see  note  (e),  p.  425,  post.  As  the  Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  36,  overrides  certain  previous  decisions,  e.(/.,  Rich 
V.  Barker  (1798),  7  Term.  Eep  705,  and  as  it  is  clear  and  precise,  it  seems  useless 
to  refer  in  detail  to  the  previous  cases,  and  it  is  sufficient  to  mention  the 
following  in  addition  to  those  already  cited  : — Baring  v.  Clagett  (1802),  3  Bos. 
&  P.  201;  Mayne  v.  Walter  (1782),  Marshall  on  Marine  Insurance,  4th  ed., 


Sect.  11. 

Avoidance 
of  Policies 

and 
Warranties. 


Provisions  as 
to  the 

warranty  of 
neutrahty. 


Implied 
condition  of 
neutrality  at 
commence- 
ment of  risk. 


Implied  con- 
dition that 
ship  shall  be 
properly 
documented. 


422 


Insurance. 


Sect.  11. 
Avoidance 
of  Policies 

and 
Warranties. 

Warranty 

against 

contraband. 


Effect  of 
sentence  of  a 
prize  court. 


Implied 
warranties. 

Warranty  of 
seaworthiness. 


827.  If  in  a  policy  on  goods  there  is  a  warranty  against  contra- 
band, and  some  of  the  goods  are  contraband,  the  policy  is  void  in 
toto  (d). 

The  carriage  of  a  belligerent's  despatches,  or  of  military  or  naval 
persons  in  his  service,  in  circumstances  which  render  the  ship 
liable  to  condemnation  is  a  breach  of  the  warranty  of  neutrality. 
But  the  carriage  of  naval  officers  is  not  a  breach  of  warranty  against 
"  contraband  of  war,"  inasmuch  as  in  legal  and  commercial  language 
the  word    contraband  "  is  not  applied  to  persons,  but  to  goods  (e). 

828.  The  sentence  of  a  prize  court  of  competent  jurisdiction  con- 
demning captured  property  (/)  is  a  judgment  in  rem,  giving  a  good 
title  as  against  all  the  world.  But  the  English  courts,  after  much 
hesitation,  have  gone  further,  and  have  held  that  the  sentence  of  a 
competent  prize  court  (either  of  an  enemy's  or  of  a  neutral  country) 
is,  in  actions  on  a  marine  policy,  conclusive  as  to  the  existence  of  the 
ground  on  which  the  court  professes  to  decide.  In  certain  cases, 
even  where  the  ground  on  which  the  sentence  must  have  been 
based,  though  not  expressed,  may  be  clearly  inferred  from  the  whole 
of  the  judgment  to  have  been  that  the  property  was  not  neutral, 
this  inference  has  been  held  conclusive  in  an  action  on  the  policy  {g), 

Sub-Sect.  5. — Implied  Warranties. 
(i.)  Of  Seaworthiness. 

829.  In  a  voyage  policy,  whether  on  ship,  goods,  freight  or  other 
insurable  property,  there  is  an  implied  warranty  that  at  the  com- 
mencement of  a  voyage  the  ship  shall  be  seaworthy  for  the  purpose 
of  the  particular  adventure  insured,  that  is,  that  she  is  reasonably 
fit  in  all  respects  to  encounter  the  ordinary  perils  of  the  seas  of 
such  adventure  (/i). 

This  warranty  of  seaworthiness  at  the  commencement  of  the 
voyage  may  be  excluded  by  express  terms  or  clauses  in  the  policy, 
if,  but  only  if,  these  are  absolutely  inconsistent  with  such  warranty  (i). 

p.  338  ;  Barzillayy.  Lewis  (1782),  Marshall  on  Marine  Insurance,  4th  ed.,  p.  339  ; 
Garrels  v.  Kensington  (1799),  8  Term  Eep.  230  ;  Pollard  v.  Bell  (1800),  8  Term 
Eep.  434 ;  Bird  v.  Appleton  (1800),  8  Term  Eep.  562 ;  Tahbs  v.  Bendelack 
(1801),  4Esp.  108;  Siffken  v.  Lee  (1807),  2  Bos.  &  P.  (n.  r.)  484;  Barker  v. 
Blakes  (1808),  9  East,  283;  Le  Cheminant  y,  Pearson,  Le  Cheminant  v.  Allnutt 
(1812),  4  Taunt.  367,  379. 

{d)  kieymour  v.  London  and  Provincial  Marine  Insurance  Co.  (1872),  41  L.  J. 
(c.  P.)  193. 

(e)  Yangtsze  Insurance  Association  v.  Indemnity  Mutual  Marine  Assurance  Co., 
[1908]  1  K.  B.  911  ;  affirmed  2  K.  B.  504,  C.  A. 

(/)  Hughes  v.  Cornelius  (1682),  2  Show.  232;  2  Smith,  L.  C,  11th  ed.,  741. 

[g]  Lothian  v.  Henderson  (1803),  3  Bos.  &  P.  499,  H.  L. ;  Bolton  v.  Gladstone 
(1805),  5  East,  155,  160;  affirmed  (1809),  2  Taunt.  85,  Ex.  Ch.  In  this  respect 
prize  cases  are  exceptional  [Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  455,  463, 
C.  A.  ;  Hobhs  v.  Ilenning  (1864),  17  C.  B.  (n.  s.)  791,  823).  See  titles  Conflict 
OF  Laws,  Vol.  VL,  pp.  290,  297,  298  ;  Estoppel,  Vol.  XIII.,  p.  340  ;  Prize 
Law  and  Jurisdiction. 

{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  39  (1),  (4).  As  to  the 
implied  warranty  of  legality,  see  p.  428,  post.  As  to  the  implied  condition 
against  deviation  and  delay,  see  p.  395,  ante.  As  to  the  absence  of  warranty  of 
seaworthiness  in  a  time  policy,  see  p.  428,  post. 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  35  (3). 
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Thus  where  losses  from  rottenness,  inherent  defects,  and  other     ^^ect.  ii. 

unseaworthiness  are  excepted,  the  warranty  of  seaworthiness  at  the  Avoidance 

commencement  of  the  voyage  will  nevertheless  subsist,  so  that  if  of  Policies 
the  vessel  started  with  a  defective  boiler,  the  underwriter  can  avoid 

the  policy  (/c).  Warranties. 

830.  The  warranty  will  be  j^ro  tanto  neutralised  by  the  common  Warranty 
clause  "  held  covered  in  case  of  any  breach  of  warranty  at  a  premium 

to  be  hereinafter  arranged  "  (l),  and  it  will  be  excluded  by  the  clause  express  words 

ship  allowed  to  be  seaworthy  for  the  voyage  "  {m).    The  warranty,  and  may  be 
moreover,  like  any  other  warranty,  ma}'"  be  waived  by  the  under-  waived, 
writer  either  by  memorandum  or  note  on  the  policy,  or  by  his  act, 
such  as  acceptance  of  notice  of  abandonment,  affirming  the  policy 
after  knowledge  of  the  breach  of  warranty  {n) . 

831.  In  the  absence  of  waiver,  or  of  some  clause  affecting  its  Warranty  is 
operation,  a  breach  of  warranty  of  seaworthiness  will  discharge  the  condition^ts 
underwriter  from  liability  as  from  the  time  of  such  breach,  although  breach  dis- 
the  loss  be  wholly  unconnected  therewith,  and  even  though  the  charges  from 
unseaworthiness  be  remedied  before  the  loss  (o).  ^{j^  breach 

It  does  not  matter  that  the  unseaworthiness  was  caused  by  the 
acts  of  strangers  or  by  inevitable  accident,  or  that  the  assured  acted 
with  perfect  good  faith  and  did  not  know,  and  had  no  means  of 
knowing,  of  the  ship's  unseaworthiness  {p).  If  the  vessel  in  fact 
was  not  seaworthy  the  underwriter  is  not  liable.  In  short,  in  a 
voyage  policy  the  seaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage  is,  unless  the  warranty  be  waived  by  the 
underwriter  or  excluded  by  clear  and  express  terms  in  the  policy, 
an  absolute  condition  precedent  to  the  liability  of  the  underwriter 
for  any  loss  subsequent  to  the  breach  {q), 

832.  The  vessel  must  be  reasonably  fit  (r).    Seaworthiness  is  a  Meaning  of 
relative  term  and  may  vary  with  the  class  of  the  ship  insured,  ^reasonably 


{k)  Quebec  Marine  Insurance  Co.  v.  Commercial  Bank  of  Canada  (1870), 
L.  E.  3  P.  C.  234 ;  see  also  Sleigh  v.  Tyser,  [1900]  2  Q.  B.  333. 

{I)  Greenock  Steamship  Go.  v.  Maritime  Insurance  Co.,  [1903]  1  K.  B.  367 
(where  it  was  held  that  the  additional  premium  which  the  underwriters  would 
have  been  entitled  to  charge  would  have  at  least  equalled  the  loss  sustained,  so 
that  the  assured  recovered  nothing) ;  Mentz,  Decker  &  Co.  v.  Maritime  Insurance 
Co.  (1909),  101  L.  T.  808. 

(m)  Parjitt  v.  Thompson  (1844),  13  M.  &  W.  392;  Phillips  y.  Nairne  (1847),  4 
C.  B.  343. 

{n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  34  (3) ;  Provincial  Insur- 
ance Co.  of  Canada  v.  leduc  (1874),  L.  E.  6  P.  0.  224  (express  warranty).  In 
Weir  V.  Aberdeen  (1819),  2  B.  &  Aid.  320,  as  explained  in  QMelec  Marine  Insurance 
Co.  V.  Commercial  Bank  of  Canada  (1870),  L.  E.  3  P.  C.  234,  by  Lord  Penzance, 
at  p.  244,  the  warranty  of  seaworthiness  was  waived  by  a  memorandum  on  the 
policy. 

(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  34  (2) ;  Quebec  Marine 
Insurance  Co.  v.  Commercial  Bank  of  Canada,  supra,  at  p.  244,  following  Forshaw 
V.  Chabert  (1821),  3  Brod.  &  Bing.  158. 

(p)  The  Olenfruin  (1885),  10  P.  D.  103;  Quebec  Marine  Insurance  Co.  v. 
Commercial  Bank  of  Canada,  supra. 

(q)  Douglas  v.  Scougall  (1806),  4  Dow,  269,  per  Lord  Eldox,  L.C.,  at  p.  276, 
H.  L. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  39  (1),  (4). 
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Thus  a  river  steamer  insured  for  a  sea  voyage  need  not  be  made  as 
fit  for  the  voyage  as  an  ocean-going  vessel.  She  need  only  be  made 
as  seaworthy  as  is  reasonably  practicable  by  ordinary  available 
means  (s). 

Moreover,  the  standard  of  seaworthiness  varies  with  the  nature  of 
the  voyage  insured ;  the  vessel  may  be  seaworthy  for  one  voyage 
but  not  for  another,  for  a  voyage  at  one  season  of  the  year  and  not 
for  a  voyage  at  another  season  ;  she  may  be  seaworthy  when  laden 
with  one  kind  of  cargo  and  not  so  when  laden  with  another  kind  {t) . 

833.  The  ship  must  be  reasonably  fit  in  all  respects.  She  must 
be  competent  in  hull  to  encounter  the  ordinary  perils  of  the  seas  and 
properly  equipped  with  the  necessary  sails,  tackle,  stores,  supplies, 
provisions,  medicines,  and  other  things  requisite  for  the  safety  of 
the  voyage  and  those  on  board  of  her,  and,  if  a  steamship,  she  must 
have  her  engines  and  boilers  in  sound  and  proper  condition,  and 
also  an  adequate  supply  of  coal  for  the  voyage  (a). 

A  temporary  defect,  however,  in  the  ship's  condition,  due  to  some 
negligence  at  the  time  of  sailing,  does  not  constitute  a  breach  of  the 
warranty  of  seaworthiness,  provided  that  the  state  of  the  ship  be 
such  that,  if  the  master  and  crew  do  their  duty,  the  defect  can  be 
remedied  or  any  danger  from  it  averted.  Thus  the  ship  is  not 
unseaworthy  on  account  of  her  porthole  being  improperly  left  open 
at  the  commencement  of  the  voyage  if  it  can  be  readily  closed  at 
sea  whenever  necessary  (6). 

The  vessel  must  also  at  the  commencement  of  the  voyage  be  pro- 
perly manned  with  a  competent  master  and  a  competent  and 
adequate  crew,  and  must  have  a  pilot  on  board  at  the  port  of  depar- 
ture in  cases  where  there  is  an  establishment  of  pilots  at  that  port 
and  the  nature  of  the  navigation  requires  one  (c). 

(s)  Surges  v.  Wickham  (1863),  3  B.  &  S.  669;  Clapham  v.  Langton  (1864),  34 
L.  J.  (q.  b.)  46,  Ex.  Ch.  But  the  underwriter  may  be  entitled  to  avoid  the 
policy,  if  the  fact  of  the  ship  being  only  a  river  steamer  is  material  to  the  risk 
and  has  not  been  disclosed  to  him. 

[t)  "  The  ship  should  be  in  a  condition  to  encounter  whatever  perils  of  the 
sea  a  ship  of  that  kind  and  laden  in  that  way  may  be  fairly  expected  to 
encounter  "  on  the  voyage  insured  {Steel  v.  State  Line  Steamship  Go.  (1877),  3 
App.  Cas.  72,  per  Lord  Cairns,  L.C,  at  p.  77  ;  Daniels  v.  Harris  (1874),  L.  E. 
10  0.  P.  1  (ship  laden  with  deck  cargo) ;  Stanton  v.  Ricliardson,  Richardson  v. 
Stanton  (1874),  L.  E.  9  0.  P.  390,  Ex.  Ch. ;  affirmed  (1875),  45  L.  J.  (q.  b.)  78, 
H.  L.  (cargo  of  wet  sugar). 

(a)  Eotten  sails,  a  defective  boiler  and  deficient  ground  tackle  make  the  ship 
unseaworthy  :  Wedderhurn  v.  Bell  (1807),  1  Camp.  1  (sails) ;  Quehec  Marine 
Insurance  Co.  v.  Commercial  Bank  of  Canada  (1870),  L.  E.  3  P.  C.  234  ; 
Wilkie  V.  Geddes  (1815),  3  Dow,  57,  H.  L. ;  Wool/  v.  Claggett  (1800),  3  Esp.  257 
(medicines  etc.);  Thin  v.  Richards  &  Co.,  [1892]  2  Q.  B.  141,  C.  A. ;  Greenock 
Steamship  Co.  v.  Maritime  Insurance  Co.,  [1903]  1  K.  B.  367  (coal). 

(6)  Steel  V.  State  Line  Steamship  Co.,  supra  ;  Hedley  v.  Pinkney  &  Sons  Steam- 
ship Co.,  [1892]  1  Q.  B.  58,  C.  A. ;  Gilroy,  Sons  &  Co.  v.  Price  &  Co.,  [1893] 
A.  C.  56  (where  the  defect  was  not  capable  of  easy  remedy,  and  unseaworthi- 
ness was  found). 

(c)  Tait  V.  Levi  (1811),  14  East,  481 ;  Shore  v.  Bejitall  (1828),  7B.  &  C.  798,  n. ; 
Phillips  V.  Ileadlam  (1831),  2  _B.  &  Ad.  380,jper  Parke,  J.,  at  p.  383.  It  seems 
clear  that  sailing  without  a  pilot  from  a  port  where  pilotage  is  compulsory,  or 
with  an  uncertificated  master  or  mate  or  engineer  contrary  to  statute,  cannot 
make  the  voyage  illegal  and  the  policy  void  on  that  ground.  As  to  illegal 
insurances,  see  p.  429,  post. 
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The  vessel  need  only  be  fit  to  encounter  "  the  ordinary  perils  of 
the  seas,"  and  on  looking  at  the  definitions  given  in  the  Act  (d)  of 
"maritime  perils  "  and  of  "  perils  of  the  seas,"  it  is  clear  that  the 
latter  expression  does  not  include  capture,  arrest,  or  detention.  It 
follows,  therefore,  that  a  vessel  may  be  seaworthy  though  not 
properly  documented  at  the  commencement  of  the  voyage  (e). 

834.  There  is  no  warranty  or  condition  that  a  ship  originally  sea- 
worthy for  the  voyage  insured  shall  continue  to  be  seaworthy,  or 
that  the  master  and  crew  should  do  their  duty  during  the  voyage. 
Therefore  the  negligence  and  misconduct  of  master  and  crew  after 
the  voyage  has  commenced  is  no  defence  to  an  action  on  the  policy 
where  the  loss  has  been  immediately  occasioned  by  the  perils 
insured  against  (/).  Even  when  the  policy  is  on  a  voyage  out  and 
home  (the  risk  being  entire  and  indivisible),  it  is  sufficient  if  the 
ship  be  seaworthy  for  the  entire  voyage  when  she  first  sails  from 
the  home  port  of  lading  (g), 

835.  There  are,  however,  two  exceptions  to,  or  modifications  of, 
the  rule  that  the  warranty  of  seaworthiness  is  not  satisfied  unless 
the  ship  is  seaworthy  for  the  whole  voyage  insured. 

First,  where  the  policy  attaches  while  the  ship  is  in  port,  there  is 
an  imphed  warranty  that  the  ship  shall  at  the  commencement  of  the 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  3,  Sclied.  I.,  rr.  7,  10. 
Wedderburn  v.  Bell  (1807),  1  Camp.  1,  so  far  as  it  decides  the  contrary,  "would 
seem  to  be  superseded. 

(e)  When  there  is  no  warrant  of  neutrality,  want  of  proper  documents  has  been 
held  to  discharge  the  underwriter  only  in  the  case  of  insurance  on  ship,  and  if 
the  loss  arose  from  condemnation  on  that  ground  {Dawson  v.  Atty  (1806),  7  East, 
367,  as  explained  in  Bell  v.  Carstairs  (1811),  14  East,  374,  per  Lord  Ellen- 
borough,  C.J.,  at  p.  393;  Carruthers  v.  Gray  (1811),  3  Camp.  142  ;  (1812)  15 
East,  35  ;  Hohhs  v.  Henning^  (1864),  17  C.  B.  (n.  s.)  791).  These  decisions  may 
be  rested  either  on  an  implied  condition,  in  case  of  insurance  against  capture, 
that  the  ship  shall  be  properly  documented,  or  on  the  principle  that  the  want 
of  proper  documents  was  the  proximate  cause  of  loss  {Trinder,  Anderson  &  Co. 
V.  Thames  and  Mersey  Marine  Insurance  Co.,  Trinder,  Anderson  &  Co.  v.  North 
Queensland  Insurance  Co.,  Trinder ,  Anderson  &  Co.  v.  Weston,  Crocker  &  Co.,  [1898] 
2  Q.  B.,  114,  C.  A.,  per  Collins,  L.J.,  at  p.  128;  and  see  Price  v.  Bell  (1801), 
1  East,  663, ^er  Lawrence,  J.,  at  p.  673).  If,  therefore  (which,  however,  is  very 
doubtful),  any  cases  have  decided  that  a  ship  is  unseaworthy  because  not 
properly  documented  at  the  time  of  sailing,  they  must,  it  is  submitted,  be  con- 
sidered to  be  overruled  by  the  Act. 

(/)  Dixon  V.  Sadler  (1839),  5  M.  &  W.  405,  per  cur.,  at  pp.  414,  415  ;  affirmed 
sub  nom.  Sadler  v.  Dixon  (1841),  8  M.  &  W.  895,  Ex.  Ch. ;  Bermon  v.  Woodbridge 
(1781),  2  Doug.  (k.  b.)  781,  per  Lord  Mansfield,  C.J.,  at  p.  788;  Uden  v. 
Parkison  (1781),  2  Doug.  (k.  b.)  732,  735;  Watson  v.  Clark  (1813),  1  Dow,  336, 
H.  L.,  per  Lord  Eldon,  L.O.,  at  p.  344  ;  Busk  v.  Royal  Exchange  Assurance  Co. 
(1818),  2B.  &  Aid.  73;  Biccard  v.  Shepherd  (1861),  14  Moo.  P.  C.  C.  471.  Eor 
cases  where  negligence  was  the  remote  cause  of  loss,  see  also  Walker  v.  Maitland 
(1821),  5  B.  &  Aid.  171 ;  Bishop  v.  Pentland  (1827),  7  B.  &  C.  219  ;  Holdsworth 
V.  Wise  (1828),  7  B.  &  C.  794;  Shore  v.  Bentall  (1828),  7  B.  &  C.  798,  n. ; 
Phillips  V.  Headlam  (1831),  2  B.  &  Ad.  380  ;  Redman  v.  Wilson  (1845),  14  M.  &  W. 
476  ;  Dudgeon  v.  Pembroke  (1877),  2  App.  Cas.  284,  296.  There  is  no  express 
provision  in  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  that  the  ship 
must  be  seaworthy  only  at  the  commencement  of  the  voyage  ;  but  it  is  clear 
from  the  enactments  it  contains  (see  ibid.,  s.  39  (5))  relating  to  different  stages 
of  the  voyage  that  it  does  not  alter  the  law  as  established  by  the  above  cited 
cases. 

{g)  Bermon  Y.  Woodbridge,  supra;  Redman  y.  Wilson,  supra. 
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426 


Insurance. 


Sect.  11.     risk  be  reasonably  fit  to  encounter  the  ordinary  perils  of  the  port  (h), 
Avoidance   that  is  to  say,  she  must  be  capable  of  being  moved  from  one  part 
of  Policies   of  the  harbour  to  another  for  the  purpose  of  repairs,  and  of  being 
^nd       moored  alongside  the  wharves  and  quays  there  (i).   If  this  warranty 
Warranties,  jg  satisfied,  the  policy  is  in  force  whilst  the  ship  remains  in  port, 
and  the  underwriters  are  liable  for  losses  occurring  during  that 
period ;  but  in  order  that  the  policy  may  continue  in  force  so  as  to 
cover  the  voyage  insured  she  must  be  seaworthy  for  such  voyage  (k). 
Seaworthiness     A  second  exception,  which,  however,  seems  only  to  be  a  par- 
stagef  o?the    ^^^^^^^  instance  of  the  former  one,  is  the  following :   Where  the 
voyage.         policy  relates  to  a  voyage  which  is  performed  in  different  stages, 
during  which  the  ship  requires  different  kinds  of,  or  further, 
preparation  or  equipment,  there  is  an  implied  warranty  that  at  the 
commencement  of  each  stage  the  ship  is  seaworthy  in  respect  of 
her  preparation  or  equipment  for  the  purposes  of  that  stage  (Z). 
Thus  when  a  steamer  is  insured  at  and  from  Lyons  to  Galatz,  and 
sails  with  a  river  crew  and  captain,  and  without  her  masts  and 
anchors  and  other  heavy  articles,  which  it  is  impossible  for  her  to 
carry  on  the  river  voyage,  and  afterwards  takes  on  board  her  sea 
captain  and  some  of  her  seagoing  crew,  and  is  otherwise  fitted  for 
the  voyage  to  Galatz,  the  ship  will  have  satisfied  the  warranty  of 
seaworthiness,  if  she  was  riverworthy  when  she  left  Lyons  and 
seaworthy  when  she  sailed  from  Marseilles  (m). 

In  such  cases  as  the  foregoing  the  ship  could  not  at  the  outset 
be  made  reasonably  fit  for  the  whole  voyage,  and  therefore  in  order 
to  reconcile  the  interests  of  the  assured  on  the  one  hand  and  those 
of  the  underwriter  on  the  other,  it  is  held  that  the  whole  voyage 
must  be  divided  into  two  stages,  and  that  it  is  necessary  and  suffi- 
cient for  the  ship  to  be  seaworthy  at  the  commencement  of  each 
of  those  stages.  This  principle  has  been  very  recently  applied  to 
cases  where  a  steamship  cannot  and  does  not  at  the  commencement 
of  the  voyage  carry  enough  coals  for  the  whole  of  the  insured 
voyage,  and  is  therefore  insured  to  take  in  coal  at  some  further 
port  or  ports.  In  such  cases  it  lies  upon  the  shipowner,  in  order 
to  disprove  the  defence  of  unseaworthiness,  to  show  that  he  was 
obliged  to  divide  and  had  divided  the  voyage  into  stages  for  coaling 
purposes  by  reason  of  the  necessities  of  the  case,  and  that  at  the 
commencement  of  each  stage  the  ship  had  on  board  sufficient  coal 
for  that  stage — in  other  words,  that  she  was  seaworthy  for  each 
stage.  It  further  seems  that  it  is  a  matter  for  proof  as  to  how 
the  necessities  of  the  case  require  that  voyage  to  be  divided  into 
stages  (n). 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  1,  c.  41)  s.  39  (2). 
{i)  FarmeterY.  Cousins  (1809),  2  Camp.  235  ;  Buchanan  &  Co.  v.  Faher  (1899), 
4  Com.  Cas.  223. 

(k)  Annen  v.  Woodman  (1810),  3  Taunt.  299. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41)  s.  39  (3),  which  is  evidently 
intended  to  embody  the  law  laid  down  in  Bouillon  v.  Lupton  (1863),  15  C.  B. 
(N.  s.)  113,  and  the  judgment  of  the  Court  of  Exchequer  in  Dixon  v.  Sadler 
(1839),  5  M.  &  W.  405,  414,  affirmed  sul  nom.  Sadler  v.  Dixon  (1841),  8  M.  &  W. 
895,  Ex.  Ch.  (without  touching  this  point). 

(m)  Bouillon  v.  Lupton,  supra. 

{n)  The  Vortiyern,   [1899]   P.  140,  155,  C.  A.,  following  Thin  v.  .Richards 
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836.  A  third  exception  has  been  suggested  to  the  general  rule     ^^ect.  11. 
Tthat  a  warranty  of  seaworthiness  attaches  to  the  ship  only  at  the  Avoidance 
<;ommencement  of  a  voyage.    A  policy  cannot  generally  be  avoided    of  Policies 
by  the  neglect  of  the  master  to  take  on  board  a  pilot  at  proper  . 
places  in  the  course  of  the  insured  voyage,  but  it  has  been  suggested  Warranties, 
"that  perhaps  there  is  a  breach  of  the  warranty  of  seaworthiness  if,  Suggested 
in  a  case  where  the  master  is  required  by  Act  of  Parliament  to  take  exception  to 
the  services  of  a  pilot,  he  makes  default  in  so  doing,  on  the  ground      l^}^  ^^^^ 
ithat  the  passage  over  the  pilotage  district  may  be  considered  as  oDiy  be  sea- 
a  distinctly  intermediate  voyage  (0).  worthy  at  the 


commence- 
ment of  the 
voyage. 


837.  In  a  voyage  policy  on  goods  or  other  moveables  there  is  an 
implied  warranty  that  at  the  commencement  of  the  voyage  the  ship  sh^plnust  be 
is  not  only  seaworthy  as  a  ship,  but  also  that  she  is  reasonably  fit  seaworthy  to 
ito  carry  the  goods  or  other  moveables  to  the  destination  contem-  ^^^^T  the 
plated  by  the  policy  (p).    Thus  the  warranty  is  not  satisfied  in  a 
policy  on  a  deck  cargo  if  in  ordinary  rough  weather  the  goods 
must  be  jettisoned,  although  this  could  be  done  without  difficulty 
•and  the  ship  could  then  perform  the  voyage  with   safety  to 
herself  (q). 

Similarly  if  a  ship  is  laden  with  a  cargo  of  wet  sugar  and  the 
pumps  are  not  sufficient  for  the  drainage  of  the  cargo  and  the 
•ordinary  leakage  of  the  vessel,  so  that  she  cannot  safely  under- 
take the  intended  voyage  with  such  a  cargo  on  board,  the  warranty 
of  seaworthiness  is  not  fulfilled  (?•). 


Co.,  [1892]  2  Q.  B.  141,  0.  A. ;  Greenock  Steamship  Co.  v.  Maritime  Insurance 
Co.,  [1903]  1  K.  B.  367;  affirmed,  [1903]  2  K.  B.  657,  0.  A.  These  decisions 
<do  not  seem  inconsistent  with,  and  are  probably  covered  by,  the  Marine  Insur- 
ance Act,  1906  (6  Edw.  7,  c.  41),  s.  39  (3). 

(0)  This  suggestion  was  made  by  Patteson,  J.,  during  the  argument  in 
Hailing luortli  v.  Brodrick  (1837),  7  Ad.  &  El.  40,  at  p.  44,  explaining  Law  v.  Hol- 
Mngswortli  (1797),  7  Term  Eep.  160.  See  also  Phillips  v.  Headlam  (1831),  2  B.  &  Ad. 
.380,  382,  384;  Sadler  y.  Dixon{l%^l),  8  M.  &  W.  895,  Ex.  Ch.,  per  Tindal,  C.J., 
at  p.  900,  ;  OiUon  v.  Small  (1853),  4  H.  L.  Cas.  353,  per  Parke,  B.,  at  p.  398. 
It  is  submitted,  however,  that  the  above  suggestion  would  probably  be  held 
inconsistent  with  recent  cases  and  with  the  provisions  of  the  Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41).  As  to  warranty  of  seaworthiness  of  ship,  see  s.  39 
{{ihid.),  and  p.  422,  ante. 

{p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  40  (2). 

(V)  Daniels  v.  Harris  (1874),  L.  E.  10  C.  P.  l ;  Sleigh  v.  T^/fer,  [1900]  2  Q.  B. 
333  (where  cattle  were  insured  against  mortality,  and  the  ventilation  was  insuffi- 
•cient,  and  it  was  held  that  the  warranty  of  seaworthiness  had  not  been  fulfilled). 
In  Biccard  v.  Shepherd  (1861),  14  Moo.  P.  0.  0.  471,  the  policy  was  on  goods  "  at 
and  from  the  anchorages  off  Hondeklip  Bay  and  Port  Nolloth  to  Swansea,"  from 
the  loading  of  the  goods  on  board  the  ship.  She  took  part  of  her  cargo  at 
Hondeklip  Bay,  and  was  seaworthy  when  she  sailed  thence  ;  but  she  was  over- 
loaded at  Port  Nolloth,  and  thus  became  unseaworthy.  The  cargo  was  lost  on 
"the  voyage,  and  the  Privy  Council  held  that  the  assured  could  recover  in  respect 
-of  the  cargo  shipped  at  Hondeklip  Bay,  but  not  in  respect  of  that  shipped  at 
Port  Nolloth.  The  ground  of  the  decision  was  that,  under  the  words  of  the 
policy,  two  separate  risks  were  insured,  one  on  the  parcel  of  goods  shipped  at 
Hondeklip  Bay,  the  other  on  the  parcel  shipped  at  Port  Nolloth,  and  that  as  to 
these  parcels  the  voyage  began,  and  therefore  the  warranty  attached  at  different 
"times. 

(r)  Stanton  v.  Richardson,  Richardson  v.  Stanton  (1874),  L.  E.  9  C.  P.  390, 
:Ex.  Ch.  ;  affirmed  (1875),  45  L.  J.  (q.  b.)  78,  H.  L. 
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Implied 
warranty  of 
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838.  In  a  policy  on  goods  or  other  moveables  there  is  no  implied 
warranty  that  the  goods  or  moveables  are  seaworthy  (s).  Nor  does 
the  warranty  of  seaworthiness  which  is  implied  as  to  the  ship  extend 
to  lighters  employed  to  land  the  cargo  (t), 

839.  In  a  time  policy  there  is  no  implied  warranty  that  the 
ship  shall  be  seaworthy  at  any  stage  of  the  adventure  (a),  but  where 
with  the  privity  of  the  assured  a  ship  is  sent  to  sea  in  an 
unseaworthy  state  the  insurer  is  not  liable  for  any  loss  attributable 
to  unseaworthiness  (h). 

840.  Whether  parol  evidence  can  be  given  to  contradict  or 
qualify  the  warranty  of  seaworthiness  is,  it  is  submitted,  still  an 
open  question  (c). 

841.  Unseaworthiness  is  a  question  of  fact,  the  burden  of  proof  on 
the  issue  of  unseaworthiness  being  on  the  underwriter.  Where,  how- 
ever, a  ship  soon  after  sailing  founders  or  becomes  disabled,  and 
this  cannot  be  ascribed  to  any  violent  storm  or  other  adequate 
cause,  there  is  a  presumption  of  fact  that  it  arose  from  unseaworthi- 
ness at  the  commencement  of  the  voyage,  and  the  burden  of  proof 
is  then  shifted  to  the  assured  (d). 

(ii.)  Of  Legality. 

842.  There  is  an  implied  warranty  that  the  adventure  insured  is 
a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the  matter, 
the  adventure  shall  be  carried  out  in  a  lawful  manner  (e). 

(s)  Marine  Insurance  Act,  1906  (6  Edw.  1,  c.  41),  s.  40  (1).  This  provision  is 
in  accordance  with  the  decision  in  Koebel  v.  Saunders  (1864),  17  0.  B.  (n.  s.)  71  ; 
but  of  course  the  underwriter  is  not  liable  for  a  loss  directly  resulting  from  the 
inherent  defect  or  vice  of  the  goods  ;  as  to  this  see  p.  433,  'post. 

(t)  Lane  Y.  Nixon  (1866),  L.  E.  1  0.  P.  412. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  39  (5).  This  provision  is 
in  accordance  with  the  decision  of  the  House  of  Lords  in  Gihson  v.  /SwaZZ  (1853), 
4  H.  L.  Cas.  353,  and  Dudgeon  y.  Pembroke  (1877),  2  App.  Cas.  284.  American 
law  on  this  subject  differs  from  English  law,  see  Arnould  on  Marine  Insurance, 
s.  709. 

(5)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  39  (5).  Tliomjpson  v. 
Hopfjer  (1858),  E.  B.  &  E.  1038,  Ex.  Ch. ;  Dudgeon  v.  PemhroJce,  supra.  See, 
further,  p.  435,  j^ost. 

(c)  The  question  is  discussed  in  Arnould  on  Marine  Insurance,  s.  696,  where 
the  English  and  foreign  authorities  on  both  sides  are  cited.  The  English 
authorities  are  Faivhes  v.  Lamb  (1862),  31  L.  J.  (q.  b.)  98 ;  Surges  v.  Wickham 
(1863),  3  B.  &  S.  669,  685,  697  ;  Clapham  v.  Langton  (1864),  34  L.  J.  (q.  b.) 
46,  Ex.  Gh. 

[d]  Darker  v.  Potts  (1815),  3  Dow,  23,  H.  L.  ;  Davidson  v.  Durnand  (1868), 
L.  E.  4  C.  P.  117  ;  Pickup  v.  Thames  Insurance  Go.  (1878),  3  Q.  B.  D.  594,  C.  A. ; 
Ajum  Ooolam  Hossen  &  Co.  v.  Union  Marine  Insurance  Co.,  Hajee  Cassim  Joosab 
V.  Ajum  Ooolam  Hossen  rfc  Co.,  [1901]  A.  0.  362,  P.  C,  approving  Anderson  v. 
Morice  (1874),  L.  E.  10  0.  P.  58,  68  ;  affirmed  on  this  point  (1875),  L.  E.  10  0.  P. 
609,  Ex.  Ch. ;  (1876),  1  App.  Cas.  713,  without  reasons  given.  See  also  Watson 
V.  Clark  (1813),  1  Dow,  336,  H.  L. ;  Douglas  v.  Scougall  (1816),  4  Dow,  269,  H.  L. ; 
Lindsay  v.  Klein,  [1911]  A.  C.  194.  It  has  been  observed  by  Brett,  L.J., 
in  Pickup  v.  Thames  Insurance  Co.,  supra,  at  p.  601,  that  the  judgments  of 
Lord  Eldon,  L.C.,  in  the  cases  in  Dow's  Eeports  were  on  appeal  from  Scotch 
judgments  where  the  courts  were  judges  of  fact  as  well  as  law,  and  that  therefore 
the  presumptions  referred  to  in  those  judgments  were  presumptions  of  fact  and 
not  of  law  (see  also  per  Tiiesigee,  L.J.,  at  p.  605,  ibid.). 

{e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  41. 
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843.  An  insurance  upon  an  illegal  voyage  or  adventure  is  itself     ^^ct.  ii. 
illegal,  for  if  an  original  transaction  is  illegal  a  contract  intended  Avoidance 
to  indemnify  against  loss  in  respect  of  such   adventure  must    of  Policies 
evidently  also  be  illegal  (/).  . 

A  contract  of  marine  insurance  may  be  illegal  by  the  common  law  Warranties, 
or  statute  law,  or  because  the  insured  adventure  is  illegal ;  and  the  illegal 
adventure  may  be  illegal  either  by  statute  law,  or  because  it  is  in  insurance 
violation  of  the  common  law  or  the  prize  law  as  administered  in  ^^^^"^^  ^' 
this  country,  or  in  contravention  of  treaties  made  by  the  British 
Government  with  other  countries,  or  of  proclamations  or  orders 
made  by  the  King  in  Council  (g), 

844.  As  regards  insurances  effected  by  alien  enemies,  the  insurances  by 
following  propositions  have  been  firmly  established  by  judicial  behalf 

-t     •  •  or  an  alien 

aeClSlOns.  enemy  during 

Contracts  of  marine  insurance,  like  other  contracts,  if  entered  war. 
into  with  a  British  subject  by  or  on  behalf  of  an  alien  enemy 
during  a  war  with  this  country,  are  wholly  void  and  illegal,  and 
cannot  be  enforced  by  the  assured  or  his  agent  (h) . 

On  the  other  hand,  insurances,  if  effected  before  the  outbreak  insurances  by 
of  war  by  persons  who  afterwards  became  alien  enemies,  are  ^^f^  enemy 
valid  and  legal  contracts,  the  right  of  action  on  which  is  only  mencement 
suspended  during  the  war  and  revived  upon  its  close  (i) ;   but  of  war. 
although  such  insurances  are  legal  contracts,  they  are,  on  grounds 
of  public  policy,  not  allowed  to  cover  any  losses  that  occur  during 
the  war,  and  are  available  only  as  contracts  of  indemnity  against 
losses  which  have  occurred  before  commencement  of  hostilities  (k), 

(/)  Redmond  v.  Smith  (1844),  7  Man.  &  Gr.  457,  _per  Tindal,  C.J.,  at  p.  474. 

{g)  As  to  treaties,  see  The  Eenroin  (1799),  2  Ch.  Eob.  1,  6;  Bird  v.  Appleton 
(1800),  8  Term  Eep.  562,  564  :  and  as  to  statute  law,  Wilson  v.  Marryat  (1798), 
8  Term  Eep.  31 ;  affirmed  sub  nom.  Marryat  v.  Wilson  (1799),  1  Bos.  &  P.  430, 
Ex.  Ch.  As  to  illegal  contracts  generally,  see  title  Conteact,  Vol.  YII,,  pp. 
390  et  seq. 

{h)  The  Hoop  (1799),  1  Ch.  Eob.  196,  198,  201 ;  Furtado  v.  Rogers  (1802),  3 
Bos.  &P.  191,  199,  200;  Esposito  v.  Bowden  (1857),  7  E.  &  B.  763;  and  see 
Kellner  v.  Le  Mesurier  (1803),  4  East,  396  ;  Gamla  v.  Le  Mesurier  (1803),  4  East, 
407  ;  Brandon  v.  Curling  (1803),  4  East,  410;  De  Luneville  v.  Phillips  (1806),  2 
Bos.  &  P.  (n.  r.)  97  ;  and  title  Aliens,  Vol.  I.,  p.  310.  How  far  these 
propositions  will  continue  to  be  law  is  rendered  doubtful  by  art,  23,  clause  (h) 
of  the  Hague  Eegulations  respecting  war  on  land.  On  this  subject,  see 
Lawrence,  Principles  of  International  Law,  4th  ed.,  pp.  358,  359.  The  question 
belongs  to  international  law  and  prize  law.  At  any  rate  it  seems  clear  that 
the  existing  law  can  be  altered  only  by  an  Act  of  Parliament.  See  title  Prize 
Law  and  Jurisdiction. 

(i)  Furtado  v.  Rogers,  supra,  at  p.  201 ;  Janson  v.  Driefontein  Consolidated 
Mines,  Ltd.  [1902]  A.  C.  484;  Harmer  v.  Kingston  (1811),  3  Camp.  150; 
Flindt  V.  Waters  (1812),  15  East,  260;  and  see  Boulton  v.  Dolree  (1808),  2  Camp. 
163  ;  Shepeler  v.  Durant  (1854),  14  C.  B.  582  ;  and  title  Aliens,  Vol.  I.,  p.  310. 

{k)  Brandon  v.  Curling,  supra,  per  Lord  Ellenborough,  C.J.,  at  p.  417  ; 
Gamha  v.  Le  Mesurier,  supra;  Kellner  v.  Mesurier,  supra  (loss  by  British  capture) ; 
Janson  v.  Driefontein  Consolidated  Mines,  Ltd.,  supra,  at  pp.  493,  499,  508.  In 
the  last  case  the  question  incidentally  arose  whether  the  action  on  the  policy 
could  be  brought  during  the  war  in  case  the  defendant  raised  no  objection  ; 
Vatjghan  Williams,  L.J.,  [1901]  2  K.  B.  419,  C.  A.,  and  Lord  Davey,  in  the 
House  of  Lords,  stated  in  their  opinion  it  could  not,  but  in  this  opinion  Lord 
Lindley  did  not  concur.  See  Harmer  v.  Kingston,  supra  ;  Flindt  v.  Waters, 
supra ;  Alcinous  v.  Nigreu  (1854),  4  E.  &  B.  217 ;  Shepeler  v.  Durant,  supi-a. 
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nationality. 
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illegal  because 
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adventure  in 
contravention 
of  foreign 
revenue  laws. 


Nor  because  it 
protects  an 
adventure  in 
violation  of  a 
foreign 
belligerent's 
rights. 


The  fact,  however,  that  war  is  expected  and  imminent  will  not 
free  the  insurer  from  liability  for  loss  of  property  by  seizure,  even 
if  it  be  seized  by  a  government  for  the  purposes  of  a  war  which 
it  is  on  the  point  of  declaring,  and  even  though  the  insurance  was. 
intended  to  protect  the  property  against  such  seizure  (l). 

As  a  general  rule,  whenever  any  property  is  according  to 
prize  law  as  administered  by  the  courts  of  this  country  liable  to 
British  capture,  the  insurance  in  this  country  on  such  property 
is  illegal  and  void.  It  may  be  liable  to  British  capture  on  many 
various  grounds — for  instance,  because  it  is  enemy's  property,  or 
contraband  carried  to  a  hostile  country,  or  because  the  ship 
is  employed  in  violation  of  the  law  of  blockade  by  the  British 
Government  or  its  allies,  or  is  engaged  in  carrying  enemy's  troops, 
or  in  any  other  manner  which  is  considered  by  the  prize  law  of  this 
country  to  be  illicit  or  illegal. 

845.  It  is  important  to  notice  that  the  civil  domicil,  and  for 
commercial  purposes  the  commercial  domicil,  and  not  the  domicil 
of  origin,  determines  a  person's  national  character (m) ;  and  further 
that  the  rules  relating  to  the  transfer  of  property  during  or  in  con- 
templation of  war  differ  materially  in  many  respects  from  those 
which  govern  the  rights  of  parties  in  peace  {n). 

846.  The  courts  of  this  country  do  not  in  any  way  protect  the 
revenue  laws  of  a  foreign  country,  and,  therefore,  insurances  effected 
in  this  country  are  not  illegal  merely  because  they  cover  voyages  or 
adventures  which  those  laws  would  prohibit  (o).  This  fact,  how- 
ever, may,  of  course,  be  a  material  circumstance  which  the  assured 
is  bound  to  disclose  to  the  underwriter. 

847.  Neutrals,  whether  British  subjects  or  foreigners,  are  by  our 
law  entitled  to  carry  on  their  trade  with  a  belligerent,  subject  to 
the  belligerent's  right  of  capture,  hence  it  follows  that  the  carriage 
of  contraband  goods,  and  voyages  in  breach  of  blockade,  are  not 
illegal,  and  that  insurances  on  such  goods  or  voyages  are  valid  (^). 

(Z)  Janson  v.  Brief ontein  Consolidated  Mines,  Ltd.,  [1902]  A.  C.  484;  see  Hid., 
;per  Lord  Halsbuky,  L.O.,  at  pp.  491  et  seg. 

(m)  See  title  Conflict  of  Laws,  Vol.  YL,  pp.  182  et  seq.,  195. 

(n)  All  such  questions  as  to  who  is  an  alien  enemy  and  what  is  enemy's 
property,  what  property  is  contraband  or  otherwise  liable  to  British  capture, 
are  questions  determined  by  the  common  law  and  prize  law  of  this  country,  and 
do  not  belong  to  the  subject  of  insurance  law.  See  hereon  titles  Aliens,  Vol.  L, 
p.  310  ;  Prize  Law  and  Jurisdiction.  To  this  subject  belongs  the  discussion 
to  what  extent  the  prize  law  has  been  modified  by  the  conventions  come  to  at 
the  Hague  Conference  of  1907,  and  how  far  it  is  likely  to  be  altered  by  the 
Declaration  of  London,  1909.  As  to  licences  to  trade  with  enemies,  see  title 
Aliens,  Vol.  I.,  p.  311.  A  licence  was  held  to  be  unnecessary  in  Johnson  v. 
Oreaves  (1810),  2  Taunt.  344;  Blackburn  v.  TJiompson  (1811),  3  Camp.  61. 

(o)  Blanche  v.  Fletcher  (1779),  1  Doug.  (k.  b.)  251.  The  question  whether  an 
insurance  which  is  efi'ected  in  a  foreign  country,  and  is  there  illegal  and  pro- 
hibited, is  void  in  this  country  is  a  question  which  has  not  yet  been  definitely 
decided.  See  Be  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  321,  C.  A.;  Fracis, 
Times  &  Co,  v.  Sea  Insurance  (1898),  3  Com.  Cas.  229,  236 ;  compare  Boyal 
Exchanqe  Assurance  Corporation  v.  SjoforsaJcrings  AJdieholaget  Vega,  [1901]  2 
K.  B.  567,  574;  affirmed,  [1902]  2  K.  B.  384,  393,  C.  A.  (insurance  effected 
abroad  illegal  by  English  law) ;  see  title  Conflict  of  Laws,  Vol.  VI.,  p.  238. 
(p)  Be  Grazebrook,  Ex  joarte  Chavasse  (1865),  34  L.  J   (bcy.)  17 ;  The 
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848.  A  policy  may  be  illegal  because  the  insured  adventure     «ect.  ii. 
contravenes  the  laws  of  revenue,  navigation  or  any  other  municipal  Avoidance 
law  of  this  country  ;  and  whether  a  statute  renders  a  voyage  illegal,  of  Policies 
or  is  only  intended  to  impose  a  penalty  on  the  owner,  master,  or 

other  person  violating  it,  is  a  question  of  construction  (q).  Warranties. 

849.  Where  the  adventure  which  is  the  subject  of  the  insurance,  vioiatSnof 
is  not  in  itself  unlawful,  the  fact  that  in  the  course  of  the  insured  statute, 
voyage  British  law  relating  to  revenue  or  navigation  is  contravened,  Cases  when 
does  not  make  the  insurance  illegal,  unless  the  insured  himself  was  Jj^^^^^t^^ 
a  party  to  the  illegality  or  could  control  the  matter  involving  the  avoicTa 
illegality  (r) ;  and  an  authority  from  the  owner  to  the  master  of  the  policy, 
ship  to  do  an  illegal  act  will  not  be  implied  from  the  general  powers 

of  the  latter  (s).  Thus,  if  a  master  of  a  vessel  which  has  not 
obtained  a  certificate  required  by  the  statute  to  carry  passengers, 
carries  them  without  her  owner's  knowledge,  the  policy  effected  by 
the  latter  is  not  vitiated  on  the  ground  of  illegality  (t). 

Moreover,  although  it  was  the  intention  of  the  parties  at  the 
time  of  entering  into  the  contract  that  it  should  be  carried  out  in  a 
manner  which  is  in  fact  prohibited  by  law,  yet  if  both  parties  were 
ignorant  of  the  prohibition,  and,  if  the  contract  can  be  and  is 
ultimately  carried  out  without  violating  the  law,  the  contract  is  not 
void  (u). 

850.  Difficult  questions  have  arisen  as  to  whether  the  illegality  How  far 

of  part  of  a  voyage  renders  the  insurance  of  other  parts  of  it  illegal,  ^^^^f  Q^f^Jo^a^^e 
The  result  of  the  cases,  so  far  as  they  can  be  reconciled  with  each  affects  the^^^ 
other,  seems  to  be  (1)  that  any  illegality  in  the  prior  stages,  or  at  the  insured 
outset,  of  an  integral  voyage  vitiates  a  policy,  though  effected  only  voyage, 
to  protect  some  later  stage  of  it  in  which  there  is  no  illegality ; 
(2)  that  an  illegality  in  any  part  of  an  entire  risk  or  voyage  insured 
vitiates  the  insurance  as  to  the  whole  of  it ;  (3)  that  the  illegality  of 
a  wholly  distinct  and  separate  voyage  has  no  effect  on  the  voyage 
insured  by  the  policy  (a). 


Helen  (1865),  L.  E.  1  A.  &  E.  1 ;  Caine  v.  Palace  Steam  Shipping  Co.,  [1907]  1  K.  B. 
670,  C.  A., per  Harwell,  L.J.,  at  p.  679.  Harratt  v.  Wise  (1829),  9  B.  &  C.  712 ; 
and  Naylor  v.  Taylor  (1829),  9  B.  &  C.  718,  though  assumed  to  be  so  in 
Medeiros  v.  Hill  (1832),  8  Bing.  231,  234,  are  not  authorities  to  the  contrary. 
See  The  Helen,  supra,  at  p.  7  ;  and  title  Aliens,  Vol.  I.,  p.  311. 

{q)  Atkinson  v.  Abbott  (1809),  11  East,  135,  ^er  Lord  Ellenborotjgh,  C.J., 
at  p.  141 ;  Redmond  v.  Smith  (1844),  2  Dow.  &  L.  280 ;  and  see  Smith  v. 
Maiuhood  (1845),  14  M.  &  W.  452 ;  Ciinard  v.  Hjde  (1859),  2  E.  &  E.  1  ;  and 
other  cases  cited  in  title  Contract,  Yol.  YII.,  p.  402. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  41 ;  Farmery.  Legg  (1797), 
7  Term  Eep.  186  ;  Ounard  v.  Hyde,  supra. 

(s)  Dudgeon  v.  Pembroke  (1874),  L.  E.  9  Q.  B.  581 ;  affirmed  after  reversal 
(1875),  1  Q.  B.  D.  96,  Ex.  Ch.  ;  (1877)  2  App.  Gas.  284  (but  no  appeal  on  this 
point);  Carstairs  Y.  Allnutt  (1813),  3  Camp.  497;  Metcalfe  y.  Parry  (1814),  4 
Camp,  123;  Cunard  y.  Hyde  (1858),  E.  B.  &  E.  670;  Hobbs  v.  Henning  (1864), 
17  C.  B.  (N.  s.)  791,  821 ;  Wilson  v.  Rankin  (1865),  L.  E.  1  G.  B.  162. 

{t)  Dudgeon  v.  Pembroke,  supra  ;  Australasian  Insurance  Co.  y.  Jackson  (1875), 
33  L.  T.  286,  P.  C.  (breach  by  master  of  Pacific  Islanders  Protection  Act, 
1872  (35  &  36  Vict.  c.  19) ).  As  to  such  certificate,  see  title  Shipping  and 
Navigation. 

(w)  Waugh  v.  Morris  (1873),  L.  E.  8  Q.  B.  202. 

(a)  See  Arnould  on  Marine  Insurance,  s.  739  ;  Wilson  v.  Marryat  (1798),  8 
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Whether  the  voyage  insured  is  to  be  considered  a  distinct  and 
separate  voyage  or  only  part  of  a  larger  voyage  is  a  question 
depending  mainly  on  the  contract  of  affreightment  and  the  circum- 
stances under  which  it  was  made  (h). 

Some  of  the  decisions  above  referred  to  (b)  are  difficult  to 
reconcile  with  each  other  (c),  and  some  seem  inconsistent  with  the 
provisions  of  the  Act  (d) .  It  is  submitted  that  in  these  circum- 
stances the  courts  of  this  country  are  likely  to  follow  the  canon  of 
construction  which  applies  to  a  consolidating  statute  in  common 
with  other  instruments,  and  to  give  effect  to  the  natural  meaning  of 
the  enactment  (e).  If  this  view  be  correct  the  illegality  of  a  policy 
will  be  generally  determined  by  only  two  considerations,  first,  whether 
the  adventure  insured  is  a  lawful  one ;  and,  second,  whether  the 
assured  was  in  a  position  to  control  the  matter  involved  in  the 
illegality. 

851.  If  a  policy  is  illegal,  its  illegality  cannot  be  waived  by 
either  party,  and  the  court  is  bound  to  declare  the  policy  void  as 
soon  as  the  illegality  is  disclosed  (/). 

Sect.  12. — Perils  Insured  Against, 
Sub-Sect.  1. — Perils  of  the  Seas. 

852.  The  clause  in  Lloyd's  policy  which  enumerates  the 
adventures  and  perils  insured  against  is  that  numbered  10  in  the 
form  already  given  (g),  and  most  English  policies  contain  the  same 
words. 

With  regard  to  this  subject  the  Act  (h)  provides  that : — 

(1)  Subject  to  its  provisions,  and  unless  the  policy  otherwise 
provides,  the  insurer  is  liable  for  any  loss  proximately  caused  by 
a  peril  insured  against,  but,  subject  as  aforesaid,  he  is  not  liable 
for  any  loss  which  is  not  proximately  caused  by  a  peril  insured 
against. 

(2)  In  particular  (a)  the  insurer  is  not  liable  for  any  loss 
attributable  to  the  wilful  misconduct  of  the  assured,  but,  unless  the 
policy  otherwise  provides,  he  is  liable  for  any  loss  proximately 
caused  by  a  peril  insured  against,  even  though  the  loss  would  not 
have  happened  but  for  the  misconduct  or  negligence  of  the  master 
or  crew ;  (b)  unless  the  policy  otherwise  provides,  the  insurer  on 


Term  Eep.  31,  per  Lord  Kenyon,  C.J.,  at  p.  46;  afl&rmed,  Marry  at  v.  Wilson 

(1799)  ,  1  Bos.  &  P.  430,  Ex.  Ch.,  but  without  touching  this  point ;  Bird  v.  Pigou 

(1800)  ,  2  Selwyn,  Law  of  Nisi  Prius,  13th  ed.,  p.  932;  Bird  v.  Appleton  (1800), 
8  Term  Eep.  562  ;  Sewell  v.  Eoyal  Exchange  Assurance  Go.  (1813),  4  Taunt.  856. 

(6)  See  cases  cited  in  note  (a),  p.  431,  ante, 
(c)  1  Phillips,  Law  of  Insurance,  s.  231. 

{d)  I.e.,  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  41 ;  see  p.  428,  ante. 
(e)  See  title  Statutes. 

(/)  OedgeY.  Royal  Exchange  Assurance  Corporation,  [1900]  2  Q.  B.  214,  220 
(p.  p.  i.  policy),  it  may  be  worth  notice  that  the  word  "warranty"  in  the 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  41,  seems  to  be  used  in  a  some- 
what inaccurate  manner,  for  although  an  implied  warranty  can  be  waived,  the 
illegality  of  a  policy  cannot  be  waived  by  either  party. 

(g)  See  note  {p),  p.  340,  ante. 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55. 
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ship  or  goods  is  not  liable  for  any  loss  proximately  caused  by  Sect.  12. 

delay,  although  the  delay  be  caused  by  a  peril  insured  against ;  Perils 

(c)  unless  the  policy  otherwise  provides,  the  insurer  is  not  liable  Insured 

for  ordinary  wear  and  tear,  ordinary  leakage  and  breakage,  inherent  Against, 
vice  or  nature  of  the  subject-matter  insured,  or  for  any  loss 
proximately  caused  by  rats   or   vermin,  or  for  any  injury  to 
machinery  not  proximately  caused  by  maritime  perils  (i). 

853.  The  term  "perils  of  the  seas"  does  not  include  every  Meaning  of 
casualty  which  may  happen  to  the  subject-matter  of  the  insurance  "perils of  the 
on  the  sea ;  it  must  be  a  peril  of  or  due  to  the  sea.    It  does  not, 

for  instance,  cover  fire  or  capture  at  sea,  nor  any  loss  proximately 
caused  by  rats,  insects,  or  other  vermin,  nor  any  injury  to  machinery 
not  proximately  caused  by  maritime  perils  {k).  Again,  unless  the 
policy  otherwise  provides,  it  will  not  cover  damage  done  by  the 
bursting  of  the  air-chamber  of  a  donkey-engine,  owing  to  a  valve 
being  closed  which  ought  to  be  kept  open,  whereby  water  is  forced 
up  into  the  air-chamber  and  causes  an  explosion  (Z). 

Moreover,  the  purpose  of  a  marine  policy  is  to  secure  an  "  Perils  of 
indemnity  against  accidents  which  may  happen,  not  against  events      ^^^^ " 
which  in  the  ordinary  course  of  things  must  happen  (m).    Therefore,  tWng  thSIs 
speaking  generally,  the  term  *' perils  of  the  seas"  refers  only  to  fortuitous, 
fortuitous  accidents  or  casualties  of  the  sea,  and  does  not  include 
the  ordinary  action  of  the  winds  and  waves  (n). 

854.  For  the  same  reason  the  insurer  is  not  liable  for  damage  Damages  in 
done  by  stranding  in  the  ordinary  course  of  the  ship's  employment,  ordinary 
nor  for  ordinary  wear  and  tear,  ordinary  leakage  and  breakage,  or  employment, 
inherent  vice  or  nature  of  the  subject-matter  insured  (0). 

If  the  ship  takes  the  ground  in  the  usual  course  of  her  voyage  stranding, 
and  without  the  intervention  of  any  extraordinary  casualty,  this 
is  mere  wear  and  tear ;  to  make  the  underwriters  liable  there  must 
be  something  fortuitous,  accidental,  and  not  necessarily  arising 
from  the  ordinary  course  of  navigation  (p).    Moreover,  a  loss  by 


(^■)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55. 

[k)  Ihid.,  s.  55  (2)  (c);  ScMoss  Brothers  v.  Stevens,  [1906]  2  K.  B.  655,  per 
"Walton",  J.,  at  p.  670. 

(Z)  Thames  and  Mersey  Marine  Insurance  Co.  v.  Hamilton,  Fraser  &  Co.  (1887), 
12  App.  Gas.  484 ;  compare  Oceanic  Steamship  Co.  v.  Faber  (1907),  13  Com.  Cas. 
28,  C.  A. ;  see  also  Yuill  &  Co.  v.  Scott  Bobson,  [1907]  1  K.  B.  685 ;  affirmed, 
[1908]  1  K  B.  270,  0.  A. 

(m)  Merchants  Trading  Co.  v.  Universal  Marine  Co.  (1810), per  Lush,  J.,  cited 
in  L.  E.  9  Q.  B.  596  ;  Wilson,  Sons  &  Co.  v.  "  Xa7itho  "  {Owners  of  Cargo)  (1887), 
12  App.  Cas.  503,  per  Lord  Heeschell,  at  p.  509. 

[n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  7  ;  see 
Magnus  v.  Buttemer  (1852),  11  C.  B.  876,  per  Jebyis,  C.J.,  at  p.  881 ;  Hamilton, 
Fraser  &  Co.  v.  Pandorf&  Co.  (1887),  12  App.  Cas.  518,  per  Lord  Halsbury,  L.C, 
at  p.  524 ;  and  the  judgment  of  Walton,  J.,  in  Schloss  Brothers  v.  Stevens, 
supra. 

(0)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (2)  (c). 

Ip)  Magnus  v.  Buttemer  (1852),  11  C.  B.  876.  A  policy  against  liability  for 
loss  of  a  vessel  by  "grounding  or  stranding"  does  not  cover  sinking  to  the 
ground  in  deep  water  {Baker- Whiteley  Coal  Co.  v.  Marten  (1910),  26  T.  L.  E. 
314). 
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stranding  can  only  take  place  when  the  ship,  if  not  on  the  seas,  is 
at  any  rate  waterborne  (q). 

855.  Loss  by  the  wear  and  tear  of  a  ship  and  its  appur- 
tenances (?^)  differs  essentially  from  a  loss  by  peril  of  the  sea  in 
this  respect,  that  it  is  not  due  to  any  fortuitous  casualty,  but  to  the 
ordinary  result  of  navigation.  Thus  the  parting  of  a  rope  or  cable, 
the  splitting  of  a  sail  in  ordinary  weather,  damage  done  to  the 
vessel's  copper  sheathing  or  to  the  cable  and  anchor  in  a  place  of 
usual  anchorage  and  in  no  extraordinary  circumstances  of  wind 
and  weather,  decay  of,  or  damage  to,  masts  or  spars  in  the  ordinary 
service  of  the  ship,  are  all  cases  of  wear  and  tear  for  which  the 
underwriter  is  not  liable  (s). 

Similarly  damage  caused  by  the  ship  springing  a  leak  is 
considered  wear  and  tear,  unless  it  be  traceable  to  some  fortuitous 
occurrence  during  the  voyage  (t). 

856.  As  regards  leakage  or  breakage  of  goods,  underwriters  are 
liable  only  when  it  is  caused  by  the  violent  pitching  or  labouring  of 
the  ship  (a),  and  are  not  liable  for  ordinary  leakage  and  breakage 
such  as  usually  occurs  on  every  voyage. 

857.  As  regards  the  inherent  vice  or  nature  of  the  subject- 
matter,  unless  the  policy  otherwise  provides,  the  underwriter  is 
not  liable  for  loss  or  damage  that  is  not  the  consequence  of  some 
casualty  which  can  properly  be  considered  a  peril  of  the  sea ;  he 
is,  therefore,  not  liable  for  loss  or  damage  arising  solely  from  decay 
or  corruption  of  the  subject-matter  insured,  as  when  fruit  becomes 
rotten  or  flour  heats,  not  from  external  causes,  but  from  internal 
decomposition ;    nor  is  he   liable   for  spontaneous  combustion 


(q)  FhiUips  v.  Barber  (1821),  5  B.  &  Aid.  161 ;  Thompson  v.  Whitmore  (1810),  3 
Taunt.  227  ;  Rowcroft  v.  Dunsmore  (1801),  cited  3  Taunt.  228.  These  two  cases, 
however,  are  now  of  little  importance,  because  they  were  decided  under  the  old 
rules  of  pleading,  and  the  losses  claimed  in  them  would  be  covered  by  the 
words  "all  other  misfortunes"  at  the  end  of  the  perils  clause;  see  note  (_p), 
p.  340,  ante. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (2)  (c). 

(s)  In  order  to  avoid  disputes  as  to  wear  and  tear,  average  adjusters  have  laid 
down  the  following  rules  : — *'  Sails  split  by  the  wind  or  blown  away  while  set 
unless  occasioned  by  the  ship  grounding  or  coming  into  collision,  or  in  conse- 
quence of  damage  to  the  spars  to  which  the  sails  are  bent,  are  wear  and  tear 
not  chargeable  to  underwriters  and  similarly  as  to  rigging  injured  by  straining 
or  chafing,  unless  such  injury  is  caused  by  blows  of  the  seas,  grounding  or 
contact  or  by  displacement  through  sea  perils  of  the  spars,  channels,  bulwarks 
or  rails."  See  further,  on  this  subject,  McArthur,  Contract  of  Marine  Insurance, 
2nd  ed.,  pp.  110,  113,  220,  222.  In  Harrison  v.  Universal  Marine  Insurance  Co. 
(1862),  3  F.  &  F.  190,  a  special  jury  found  against  the  alleged  custom  not  to  pay  for 
damage  done  to  the  hull  below  the  water  line  except  where  the  ship  had  taken 
the  ground  or  had  come  into  some  substance  other  than  water.  This  finding 
led  to  the  insertion  of  the  "metalling"  clause.  See  McArthur,  Contract  of 
Marine  Insurance,  2nd  ed.,  pp.  308,  309. 

{t)  See  Hamilton,  Fraser  &  Co.  v.  Pandorf  &  Co.  (1887),  12  App.  Cas.  518,  per 
Lord  Halsbury,  L.C,  at  pp.  523,  524  ;  Dudgeon  v.  Pembroke  (1877),  L.  E.  9 
Q.  B.  581,  595;  affirmed  (1877),  2  App.  Cas.  284;  Merchants'  Trading ^  Co.  v. 
Universal  Marine  Insurance  Co.  (1870),  2  Asp.  M.  L.  0.  431,  n.,  there  cited  by 
Blackburn,  J. 

(a)  Cro/ts  V.  Marshall  (1836),  7  C.  &  P.  597. 
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generated  by  some  chemical  change  in  the  thing  insured,  arising 
from  its  being  put  on  board  in  a  wet  or  otherwise  damaged 
condition  (b). 

Where  the  insurance  is  on  Hving  animals  the  underwriters  are 
not  liable  for  losses  solely  attributable  to  death  from  natural 
causes,  for  they  only  undertake  to  indemnify  against  losses 
proximately  caused  by  the  immediate  agency  of  the  perils  insured 
against  (c),  and  death  from  natural  causes  is  not  a  peril  insured 
against. 

Loss  by  mortality  is,  however,  sometimes  expressly  included 
amongst  the  perils  insured  against  (d). 

858.  The  exception  of  inherent  vice  applies  to  damage  to  the  "  inherent 
ship  as  well  as  to  the  goods.     Thus,  if  a  ship  insured  under  a  time 

policy  starts  on  the  voyage  in  an  unseaworfchy  condition,  and  is  by 
reason  of  such  unseaworthiness,  and  not  by  the  perils  of  the  seas, 
obliged  to  put  into  a  port  for  repair,  the  expenses  of  doing  so 
cannot  be  recovered  from  the  underwriter,  although  there  is  no 
warranty  of  seaworthiness,  even  if  the  owner  was  not  aware  of 
the  vessel  being  unseaworthy  (e).  On  the  other  hand,  the  under- 
writers on  a  time  policy  will  be  liable  if  the  perils  of  the  seas  are 
the  proximate  cause  of  the  ship  putting  into  port,  or  of  her  being 
lost,  although  this  would  not  have  occurred  but  for  the  ship's 
unseaworthiness,  provided  the  assured  was  not  privy  to  this(/). 

859.  As  already  stated  (g),  unless  the  policy  otherwise  provides,  Loss 

the  insurer  on  ship  or  goods  is  not  liable  for  any  loss  proximately  proximately 

•  T  caused  Dv 

caused  by  delay,  although  the  delay  be  caused  by  a  peril  insured  delay, 
against  (/i).    From  this  it  follows  that  the  underwriter  is  not  liable 


Sect.  12. 

Perils 
Insured 
Against. 


(b)  Boyd  V.  Dubois  (1811),  3  Camp.  133. 

(c)  For  early  cases  about  the  mortality  of  negro  slaves  when  death  was 
caused  by  suicide,  mutiny  or  jettison,  see  Gregson  v.  Gilbert  (1783),  1  Park  on 
Marine  Insurance,  8th  ed.,  p.  138;  Jones  v.  SchmoU  (1785),  1  Term  Eep.  130,  n. 
As  to  insurances  on  animals  generally  and  the  e:ffect  of  the  clause  "free  of 
mortality  and  jettison,"  see  Tatham  v.  Hodgson  (1796),  6  Term  Rep.  656 ; 
Laiurence  v.  Aberdein  (1821),  5  B.  &  Aid.  107,  111  ;  Gabay  v.  Lloyd  (1825), 
3  B.  &  0.  793. 

{d)  Jacob  V.  Gaviller  (1902),  7  Com.  Cas.  116  (which  see  as  to  the  "walking 
ashore"  clause);  8t.  Paul  Fire  and  Marine  Insurance  Co.  v.  Morice  (1906),  11 
Com.  Cas.  153  (a  bull  was  insured  against  all  risks  including  mortality,  and 
it  was  held  that  mortality  meant  death  from  disease  or  natural  hurt,  and  not 
violent  death  caused  to  the  animal  on  board  the  vessel  after  its  arrival  by 
reason  of  local  regulations  which,  compelled  its  slaughter  in  consequence  of 
the  existence  of  foot-and-mouth  disease  on  board) . 

(e)  Fawcus  v.  Sars/ield  (1856),  6  E.  &  B.  192,  204 ;  Ballantyne  v.  MacJcinnon, 
[1896]  2  Q.  B.  455,  C.  A. 

(/)  Dudgeon  v.  Pembrohe  (1877),  2  App.  Cas.  284,  295.  In  this  case  a  vessel 
which  was  unseaworthy  was  by  the  force  of  the  winds  and  waves  driven  on 
shore  and  finally  broke  up  and  went  to  pieces.  It  was  held  in  the  House  of 
Lords  that  the  underwriters  were  liable  on  the  time  policy  because  the  ship  was 
proximately  lost  by  the  perils  of  the  seas.  But  if  with  the  privity  of  the 
assured  the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  underwriter  is  not 
liable  for  a  loss  attributable  to  unseaworthiness  (Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  s.  39  (5) ).  See  also  ibid.,  s.  55  (2)  (a) ;  Dudgeon  v.  Pembroke, 
supra;  and  p.  post. 

(g)  See  p.  433,  ante. 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (2)  (b),  which  embodies 
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Sect.  12.     for  damage  to  perishable  goods,  although  such  damage  would  not 
Perils      have  arisen  but  for  the  prolongation  of  the  voyage  caused  by  a  peril 
Insured     insured  against.     Similarly  the  wages  of  the  crew  and  expenses 
Against,     incurred  and  provisions  consumed  during  detention,  whether  in 
a  port  of  distress  for  repairs,  or  by  embargo  or  restraint  of  princes, 
are  not  according  to  English  law,  in  the  absence  of  a  stipulation  to 
the  contrary,  recoverable  from  the  underwriter  (i). 

860.  Having  regard  to  certain  dicta  to  be  found  in  some 
judgments  and  to  the  wording  of  the  rule  in  the  First  Schedule  to 
the  Act  (k),  it  is  important  to  notice  that  losses  by  perils  of  the  seas 
are  not  confined  to  those  occasioned  by  extraordinary  violence  of 
the  wind  or  waves,  but  include  all  losses  proximately  occasioned  by 
fortuitous  action  of  the  wind  and  waves.  Thus,  they  include  a  loss 
by  collision  with  another  vessel,  or  by  the  ship  striking  on  a  sunken 
rock  or  other  obstruction  in  fair  weather,  or  damage  done  to  cargo 
by  incursion  of  sea  water  through  a  hole  in  a  pipe  gnawed  by 
rats  (0,  or  through  a  valve  by  mistake  left  open  (m). 

Foundering  861.  One  of  the  most  obvious  cases  of  loss  by  perils  of  the  seas 
of  ship.  -g  ^YxQ  foundering  of  the  ship  at  sea,  and  where  the  ship  concerned 
Missing  ship,  in  the  adventure  is  missing,  and  after  the  lapse  of  a  reasonable 
time  no  news  of  her  has  been  received,  an  actual  total  loss  may 
be  presumed  (n).  It  is  also  presumed  that  the  cause  of  loss  is 
foundering  at  sea  (o).  These  presumptions  are,  however,  only 
presumptions  of  fact  depending  upon  the  circumstances  of  each 


There  need 
be  no  extra- 
ordinary 
violence  of 
wind  or 
waves. 

Loss  by- 
collision. 


Incursion  of 
sea  water. 


the  principle  laid  down  in  the  following  cases : — Taylor  v.  Dunbar  (1869),  L.  E. 
4  C.  P.  206  (the  loss  of  meat  necessarily  thrown  overboard  in  consequence  of 
putrefaction  due  solely  to  delay  occasioned  by  tempestuous  weather  is  not  a 
loss  by  perils  of  the  seas,  nor  within  the  general  clause  "  all  other  losses  etc.," 
see  note  (_p),  p.  340,  ante);  Pink  v.  Fleming  {\%9Qi),  25  Q.  B.  D.  396,  C.  A. 
(damage  to  fruit  caused  partly  by  the  delay,  and  partly  by  the  handling 
occasioned  by  putting  into  port,  and  discharging  and  reshipping  the  cargo,  in 
order  to  effect  repairs  to  the  ship  rendered  necessary  by  collision,  is  not 
"damage  consequent  on  collision"  within  the  meaning  of  a  policy  covering 
that  risk).  Pirik  v.  Fleming,  supra,  is  explained  in  Schloss  Brothers  v.  Stevens^ 
[1906]  2  K.  B.  665.  In  the  latter  case  it  was  held  by  Walton,  J.,  that  an 
insurance  against  "all  risks  by  land  and  by  water"  covers  all  losses  of  an 
accidental  nature  of  whatever  kind. 

{i)  Fletcher  v.  Foole  (1769),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  115; 
Lateward  v.  Curling  (1176),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  288  ;  Eden  v. 
Poole  (1785),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  117  ;  Eohertson  v.  Eiver 
(1786),  1  Term  Eep.  127  ;  compare ilf' Car^?/  v.  Alel  (1804),  5  East,  388  ;  Everth 
V.  Smith  (1814),  2  M.  &  S.  278  (policies  on  freight).  See  also  Wilson  v.  Bank  of 
Victoria  (1867),  L.  E.  2  Q.  B.  203,  'per  Blackburn,  J.,  at  p.  212. 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  7. 

(Z)  Hamilton,  Eraser  &  Co.  v.  Pandorf  &  Co.  (1887),  12  App.  Cas.  518 ;  Popham 
V.  St.  Petersburg  Insurance  Co.  (1904),  10  Com.  Cas.  31  (where  unusual  obstruc- 
tion by  ice  was  held  a  peril  insured  against  and  the  plaintiffs  were  held  entitled 
to  recover  the  landing,  warehousing  and  forwarding  charges  thereby  occasioned). 

(m)  Blackburn  v.  Liverpool,  Brazil  and  River  Plate  Steam  Navigation  Co.,  [1902] 
1  K.  B.  290  ;  compare  ^/wm  Ooolam  Hossen  &  Co.  v.  Union  Marine  Insurance  Co.,. 
Hajee  Cassim  Joosub  v.  Ajum  Ooolam  Hossen  &  Co.,  [1901]  A.  C.  362,  P.  C. 

{n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  58. 

(o)  Greeny.  Brown  {IH3),  2  Stra.  1199;  Newby  v.  Bead  (1761),  Marshall  on 
Marine  Insurance,  4th  ed.,  388  ;  Koster  v.  Peed  (1826),  6  B.  &  C.  19. 
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particular  case(_p) ;  and  in  order  to  lay  a  foundation  for  any  such  ^^ct.  12. 

presumption  there  must  be  evidence  leading  to  the  inference  that  Perils 

the  ship  when  she  left  her  port  of  departure  was  bound  for  and  Insured 

sailed  on  the  voyage  insured  {q).  Against. 

Sub-Sect.  2. — Regard  must  he  had  to  the  Proximate  Cause  of  the  Loss. 
(i.)  Negligence  as  remote  Cause  immaterial;  Effect  of  Wilful  Misconduct. 

862.  It  is  a  fundamental  principle  of  marine  insurance  that  Causa 
the  underwriter  is  liable  for  no  loss  which  is  not  proximately  caused  ^J^^^^^^  '^^^ 
by  the  perils  insured   against  {r) ;   therefore  where  there  is  a  l^^ectatur. 
succession  of  causes  which  have  produced  the  loss,  the  last  cause 
must  be  looked  to  and  the  others  rejected,  although  the  result 
WQuld  not  have  been  produced  without  them  (s).    Thus  the  insurer, 
unless  the  policy  otherwise  provides,  is  liable  for  any  loss  proxi- 
mately caused  by  a  peril  insured  against,  though  the  loss  would 
not  have  happened  but  for  the  misconduct  or  negligence  of  the 
master  or  crew,  provided  always  that  it  does  not  amount  to  barratry, 
which  is  a  peril  expressly  specified  in  the  policy  it) .    So,  damage  to 
cargo  by  sea  water  occasioned  whilst  the  vessel  is  loading  in  port 
by  the  negligence  of  the  crew  in  leaving  open  some  valves  in  the 
machinery  is  a  loss  by  perils  of  the  seas  for  which  the  underwriter 
is  liable  {a). 

If,  however,  the  original  cause  of  a  loss  does  not  cease  to  operate, 


[p)  Houstman  v.  Thornton  (1816),  Holt  (n.  p.),  242. 

{q)  Cohen  v.  Hinckley  (1809),  2  Camp.  51 ;  Roster  v.  Innes  (1825),  Ey.  &  M. 
333 ;  Koster  v.  Heed  (1826),  6  B.  &  C.  19. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (1).  Tlie  leading  case 
on  tliis  subject  is  lonides  v.  Universal  Marine  Assurance  (1863),  14  C.  B.  (n.  s.) 
259,  known  as  the  Cape  Hatteras  Case,  where  there  was  a  policy  on  goods  from 
Eio  to  New  York  warranted  free  from  capture,  seizure  and  detention,  and  all 
the  consequences  thereof,  or  of  any  attempt  thereat,  and  free  from  all  conse- 
quences of  hostilities,  riots  or  commotions."  It  was  held  that  the  underwriters 
were  liable  for  a  loss  by  perils  of  the  seas,  although  the  ship  grounded  and 
was  wrecked  during  the  American  Civil  War  in  consequence  of  the  light  on 
Cape  Hatteras  having  been  put  out  by  the  order  of  the  Confederate  Grovernment 
on  purpose  to  destroy  the  shipping  of  the  Northern  States.  This  case  was 
foUowed  in  Marsden  v.  City  and  County  Assurance  Co.  (1866),  L.  E.  1  C.  P. 
232  (plate  glass  policy).  As  to  the  meaning  of  consequence,"  see  also 
Nickels  &  Co.  v.  London  and  Provincial  Marine  and  General  Lnsurance  Co.  (1900), 
6  Com.  Cas.  15;  Robinson  Gold  Mining  Co.  v  Alliance  Lnsurance  Co.,  [1902] 
2  K.  B.  489,  C.  A.,  'per  Collins,  M.E.,  at  p.  500  ;  afi&rmed,  without  discussing 
this  point,  [1904]  A.  C.  359 ;  Andersen  v.  Marten,  [1907]  2  K.  B.  248,  252, 
255  ;  [1908]  1  K.  B.  601,  C.  A.  ;  affirmed  on  other  points,  [1908]  A.  C.  334. 

(s)  See  also  Lord  Ellenboeotjgh's  judgment  in  Livie  v.  Janson  (1810),  12 
East,  648. 

{t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (2)  (a);  Busk  v.  Royal 
Exchange  Assurance  Co.  (1818),  2  B.  &  Aid.  73  (fire  occasioned  by  negligence  of 
crew).  Eor  further  illustrations  of  the  same  proposition,  see  Walker  v.  Maitland 
(1821),  5  B.  &  Aid.  171 ;  Bishop  v.  Pentland  (1827),  7  B.  &  C.  219 ;  Roldsworth 
V.  Wise  (1828),  7  B.  &  C.  794  ;  Shore  v.  Bentall  (1828),  7  B.  &  C.  798,  n.  ; 
Phillips  v.  Headlam  (1831),  2  B.  &  Ad.  380;  Sadler  v.  Bixon  (1841),  8  M.  &  W. 
895,  Ex.  Ch. ;  Redman  v.  Wilson  (1845),  14  M.  &  W.  476  ;  Trinder,  Anderson 
&  Co.  V.  Thames  and  Mersey  Marine  Lnsurance  Co.,  Trinder,  Anderson  (fr  Co.  v. 
North  Queensland  Lnsurance  Co.,  Trinder,  Anderson  &  Co.  v.  Weston,  Crocker  ct' 
Co.,  [1898]  2  Q.  B.  114,  C.  A. 

(a)  Davidson  v.  Burnand  (1868),  L.  E.  4  C.  P.  117. 
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Loss  by 
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it  may  still  be  the  proximate  cause  of  the  loss  although  followed  by 
other  causes  contributing  to  it  (b) . 

863.  Even  though  the  loss  of  or  damage  to  the  subject-matter 
insured  be  primarily  induced  by  the  negligence  of  the  assured  himself, 
the  underwriter  is  liable  if  it  is  proximately  caused  by  a  peril  insured 
against,  unless  it  be  attributable  to  the  wilful  misconduct  of  the 
assured  (c).  Thus,  if  the  loss  be  occasioned  by  the  negligence  of  the 
master  in  directing  her  navigation,  the  underwriter  would  be  liable 
although  the  master  be  the  sole  owner  of  the  ship  (d). 

On  the  other  hand,  the  underwriter  is  not  liable  if  the  owner  of 
the  ship  intentionally  caused  her  to  be  lost  by  scuttling  her  or 
otherwise  ;  nor  can  the  assured  recover  under  a  time  policy  if  the 
ship  was  sent  to  sea  with  his  privity  in  an  unseaworthy  condition, 
and  the  loss  is  attributable  to  her  unseaworthiness  (e). 

(ii.)   Underwriters  not  Liable  for  Act  or  Election  of  the  Assured  or  his  Agents. 

864.  The  underwriter  is  not  liable  for  a  loss  which  is  not 
proximately  caused  by  a  peril  insured  against.  Thus,  a  loss  on  sale 
of  goods  to  defray  expenses  of  repair  in  a  port  of  distress  is  not  a 
loss  by  perils  of  the  seas(/),  nor  is  a  loss  by  hypothecation  of 
cargo  for  the  purposes  of  the  ship,  because  in  these  cases  the  loss 
is  proximately  occasioned  not  by  the  perils  insured  against,  but  by 
the  shipowner  being  in  want  of  funds  ig) . 

865.  For  similar  reasons,  neither  compliance  with  an  inter- 
diction of  commerce  with  the  port  of  destination  (/i),  nor 
abandonment  of  the  adventure  in  consequence  of  the  blockade  of 

(&)  Reischer  v.  Boriuick,  [1894]  2  Q.  B.  548,  0.  A. ;  Montoya  v.  London  Assur- 
ance Co.  (1851),  6  Exch.  451  ;  Heyman  v.  PaWsA(1809),  2  Camp.  149  ;  Arcangelo 
V.  Thompson  2  Camp.  620  ;  Livie  v.  Janson  (1810),  12  Bast,  648;  Andersen 

V.  Marten,^  [1908]  A.  0.  334  (loss  by  capture,  followed  by  shipwreck). 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  55  (2)  (a) ;  Trinder, 
Anderson  &  Co.  v.  Thames  and  Mersey  Marine  Lnsurance  Co.,  Trinder,  Anderson 
&  Co.  V.  North  Queensland  Insurance  Co.,  Trinder,  Anderson  &  Co.  v.  Weston, 
Crocker  S  Co.,  [1898]  2  Q.  B.  114,  C.  A. ;  Thompson  v.  Ropper  (1858),  E.  B.  &  E. 
1038,  Ex.  Ch.,  where  in  the  judgments  of  Bramwell,  B.,  and  Willes,  J., 
the  maxim  dolus  circuitu  non  purgatur  is  fully  explained. 

{d)  Trinder,  Anderson  &  Co.  v.  Thames  and  Mersey  Marine  Insurance  Co., 
Trinder,  Anderson  &  Co.  v.  North  Queensland  Insurance  Co.,  Trinder,  Anderson 
&  Co.  V.  Weston,  Crocker  &  Co.,  supra. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss.  39  (5),  55  (2)  (a).  See 
Thompson  v.  Hopper  (1856),  6  E.  &  B.  937  ;  and  S.  C.  (1858),  E.  B.  &  E._  1038, 
1042,  Ex.  Ch.,  where  the  judgment  below  was  reversed.  Of  course,  if  the 
policy  was  a  voyage  policy  the  assured  would  be  precluded  from  recovering  in 
all  cases  where  the  ship  was  unseaworthy  at  the  commencement  of  the  voyage. 
At  one  time  it  was  held  that  in  all  questions  arising  between  the  subjects  of 
different  States,  each  is  a  party  to  the  public  acts  of  his  own  Government,  and 
that  therefore  an  assured  could  not  recover  in  respect  of  a  capture,  arrest  or 
embargo  by  his  own  Government  [Coniuay  v.  Gray,  Conway  v.  Forbes,  Maury 
V.  Sheddon  (1809),  10  East,  536,  545).  But  the  contrary  has  now  been  decided ; 
see  Aubert  v.  Gray  (1862),  3  B.  &  S.  163,  169,  Ex.  Ch.  See  also  Janson  v. 
Driefontein  Consolidated  Mines,  Ltd.,  [1902]  A.  C.  484. 

(/)  Powell  V.  Gudgeon  (1816),  5  M.  &  S.  431  ;  Sarquy  v.  Hohson  (1827),  4 
Bing.  131,  Ex.  Ch. 

(g)  Greer  v.  Poole  (1880),  5  Q.  B.  D.  272. 
h)  Iladkinson  v.  Robinson  (1803),  3  Bos.  &  P.  388. 
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such  port  (i),    or   of   an  embargo  imposed  there  (k),  or  of  the     Sect.  12. 
imminent  danger  of  capture  or  seizure  (l),  constitutes  a  risk  for  Perils 
which  underwriters  to  an  English  policy  on  ship  or  goods  are  Insured 
liable.     Although  these  causes  prevent  the  completion  of  the  Against, 
insured  voyage,  the  loss  of  voyage  and  the  expenses  thereby 
occasioned  are  not  considered  to  be  caused  by  an  "  arrest,  restraint, 
and  detainment,"  nor  by  any  other  peril  insured  against,  because 
they  do  not  act  directly  and  immediately,  but  only  circuitously,  on 
the  subject-matter  insured  (m).    On  this  point  our  law  differs  from 
that  which  prevails  on  the  Continent  of  Europe. 

On  the  other  hand,  where  an  insured  voyage  is  interrupted  Detention, 
directly  and  immediately  by  the  act  or  intervention  of  a  Govern- 
ment, this  constitutes  a  ''restraint  of  princes  or  people "  within 
the  meaning  of  the  policy,  so  that  if  the  insured  goods  be  thereby 
prevented  from  being  forwarded  to  their  ultimate  destination,  and 
the  detention  appear  likely  to  last  for  an  indefinite  time,  the 
assured  will  be  entitled  to  recover  for  a  constructive  total  loss  of 
the  property  (n). 

866.  The  same  principle  is  strikingly  illustrated  in  the  case  of  Loss  of 
a  policy  on  freight.    Thus,  where  the  loss  of  freight  is  due  to  the  freight  by 
ship  being  abandoned  by  the  assured  to  the  underwriter   on  gj^ection^o^f 
ship  after  a  constructive  total  loss,  this  is  deemed  to  be  a  loss  the  assured  is 
occasioned  by  the  act  and  election  of  the  assured  and  not  by  a  not  a  loss  by 
peril  of  the  sea  (o).  _  Snsf 

Again,  where  there  is  a  charterparty  by  which  the  ship  is 
chartered  on  monthly  hire,  and  there  is  a  loss  of  freight  owing  to 
the  exercise  by  the  charterer  of  special  rights  under  the  charter- 
party,  such  loss  is  considered  as  caused  by  the  act  of  the 
charterer  and  not  proximately  by  a  peril  of  the  sea,  and  the 
underwriter  is  not  liable  for  it  ( p).    Similarly,  if  the  charterparty 


(?;)  Luhhock  V.  JRoiucroft  (1803),  5  Esp.  50. 

(k)  Forster  v.  Christie  (1809),  11  East,  205  ;  Blackenliagen  v.  London  Assurance 
Co.  (1808),  1  Camp.  454. 

(Z)  Nickels  &  Co.  v.  London  and  Provincial  Marine  and  General  Lnsurance  Co. 
(1900),  6  Com.  Cas.  15  ;  compare  Parkin  v.  Tunno  (1809),  11  East,  22.  On  the 
general  principle,  see  also  Halhead  v.  Young  (1856),  6  E.  &  B.  312. 

(m)  The  above-mentioned  legal  principle  may  of  course,  like  all  rules  of  con- 
struction, be  avoided  by  express  stipulation  in  the  policy.  An  insurance  on  ship 
is  a  contract  of  indemnity  against  the  loss  of  or  damage  to  the  ship  herself,  and 
does  not  indemnify  against  expenses  proximately  occasioned  by  reason  of 
damage  done  to  cargo.  See  the  elaborate  judgments  in  Field  Steamship  Co. 
V.  Burr,  [1899]  1  Q.  B.  579,  C.  A. 

{n)  Rodoconachi  v.  Elliott  (1874),  L.  E.  9  C.  P.  518,  Ex.  Ch. ;  Miller  v.  Law 
Accident  Lnsurance  Co.,  [1903]  1  K.  B.  712,  C.  A.;  see  also  The  Knight  of  St. 
Michael,  [1898]  P.  30. 

(0)  McCarthy  v.  Ahel  (1804),  5  East,  388;  Scottish  Marine  Lnsurance  Co.  of 
Olasgoiu  v.  Turner  (1853),  1  Macq.  334,  H.  L. ;  distinguish  United  Kingdom 
Mutual  Steamship  Assurance  Association,  Ltd.  v.  Boulton  (1898),  3  Com.  Cas. 
330  ;  and  compare  Mordy\.  Jones  (1825),  4  B.  &  C.  394 ;  Philpott  v.  Sivan  (1861), 
11  C.  B.  (n.  s.)  270  (proximate  cause  of  loss,  selection  of  distant  port  for 
repairs). 

{p)  Lnman  Steamship  Co.  Y.Bischoff  {1882),  1  Aip]p.  Cas.  670  ;  Manchester  Liners 
V.  British  and  Foreign  Marine  Lnsurance  Co.  (1901),  7  Com.  Cas.  26 ;  compare 
Mercantile  Steamship  Co.  v.  Tyser  (1881),  7  Q.  B.  D.  73. 
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Sect.  12. 

Perils 
Insured 
Against. 


Liability  for 
collision  in 
the  absence 
of  collision 
clause. 


The  "colli- 
sion "  clause 
and  its  effect. 


is  for  a  lump  freight,  payable  on  delivery  of  the  cargo,  in 
cash,  the  underwriter  will  not  be  liable  to  the  shipowner  for  loss 
of  freight  if  that  was  really  occasioned  not  by  the  perils  insured 
against,  but  by  reason  of  the  master  having  signed  bills  of  lading 
which  did  not  reserve  a  general  lien  on  each  portion  of  the  cargo 
for  the  whole  lump  freight  {q).  But  this  principle  does  not  apply 
to  a  case  where  the  charterparty  provides  that  freight  shall,  apart 
from  election  by  the  charterer,  automatically  cease  to  be  earned, 
for  in  such  case  the  loss  is  considered  to  be  proximately  caused  by 
the  perils  insured  against  (r). 


(iii.)  Damages  Payable  for  Collision,  not  a  Lc 
The  Collision  Clause. 


hy  Perils  of  the  Sea. 


867.  When  two  vessels  come  into  collision  and  it  is  found  that 
both  are  to  blame,  then,  according  to  maritime  law  as  administered 
by  the  English  Admiralty  Court,  the  damage  done  to  each  vessel  is 
added  together  and  is  treated  as  a  common  loss  to  be  divided  equally 
between  the  two  shipowners  (s).  The  result  of  this  division  is  that 
in  the  end  the  owner  of  the  ship  which  is  the  less  damaged  has  to 
pay  a  certain  balance  to  the  owner  of  the  other  vessel.  This 
balance  is  held  by  English  law  not  to  be  recoverable  under  a 
policy  of  marine  insurance  in  the  absence  of  an  express  stipulation 
to  that  effect  (t).  For  the  same  reason,  it  seems  that  it  would 
be  held  that  the  underwriter  would  not  be  liable  to  pay  any  sum  of 
money  which  the  shipowner  is  liable  to  pay  to  the  owner  of 
another  vessel  on  account  of  collision  (a).  For  this  reason  it  has 
become  the  custom  for  shipowners  to  protect  themselves  by  a 
special  clause  in  the  policy  called  the  "  collision  "  or  running 


(q)  Williams  &  Co.  v.  Canton  Insurance  Office,  Ltd.,  [1901]  A.  C.  462. 

(r)  The  Bedouin,  [1894]  P.  1,  C.  A.,  following  and  approving  The  Alps,  [1893] 
P.  109.  See  also  Be  Jamieson  and  Newcastle  Steamship  Freight  Insurance 
Association,  [1895]  2  Q.  B.  90,  0.  A. ;  JacTison  v.  Union  Marine  Insurance  Co. 
(1874),  L.  R.  10  C.  P.  125,  Ex.  Ch.  It  seems  that  the  second  point  decided  in 
Mercantile  Steamship  Co.  v.  Tyser  (1881),  7  Q.  B.  D.  73,  is  overruled  by  The 
Bedouin,  supra. 

(s)  Before  the  Judicature  Act,  1873(36  &  37  Yict.  c.  66),  conflicting  principles 
were  applied  by  the  common  law  and  admiralty  courts.  The  admiralty  rule  now 
prevails  {ibid.,  s.  25  (9) ).  So  the  owners  of  cargo  on  either  ship  can  recover 
only  one-half  their  damage  against  the  owners  of  the  other  ship  {Tongariro 
{Cargo  Owners)  v.  Drumlanrig  {Oiuners),  The  Drumlanrig,  [1911]  A.  0.  16, 
applying  The  Milan  (1861),  Lush.  388.    See  title  Shipping  and  Navigation. 

{t)  This  was  held  in  De  Vaux  v.  Salvador  (1836),  4  Ad.  &  El.  420,  on  the 
ground  that  the  loss  was  not  "  a  necessary  or  proximate  effect  of  the  perils  of 
the  sea,  but  growing  out  of  an  arbitrary  provision  of  the  law  of  nations."  As 
to  the  American  law  on  this  subject,  see  Peters  v.  Warren  Insurance  Co.,  (1838), 
3  Sumner,  389  ;  (1840),  14  Peters,  99  (U.S.A.),  and  the  other  authorities  cited 
in  the  note  to  Arnould  on  Marine  Insurance,  s.  791. 

(a)  As  to  the  amount  which  a  shipowner  may  be  liable  to  pay  to  others  in 
consequence  of  the  negligence  of  his  servants  causing  or  contributing  to  a 
collision  and  the  limitation  of  that  amount  under  the  provisions  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  see  title  Shipping  and  Navigation. 
A  Bill  has  been  introduced  in  Parliament  providing,  inter  alia  (pursuant  to  art.  4 
of  the  International  Convention  of  23rd  September,  1910),  for  the  apportionment, 
where  practicable,  of  the  damage  according  to  the  degree  of  the  fault  committed 
by  the  colliding  vessels. 
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down  "  clause  :  this  clause  takes  various  forms.  One  usual  clause 
is  the  following : — "  And  it  is  further  agreed  that  if  the  ship  hereby 
insured  shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  insured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay,  to  the  persons  interested  in  such  other  ship  or  vessel,  or 
in  the  freight  thereof,  or  in  the  goods  or  effects  on  board  thereof, 
any  sum  or  sums  of  money  not  exceeding  the  value  of  the  ship 
hereby  assured,  calculated  at  the  rate  of  8/.  per  ton  on  her 
registered  tonnage,  we  will  severally  pay  the  assured  such  pro- 
portion of  three-fourths  of  the  sum  so  paid  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  ship  hereby  assured, 
calculated  at  the  rate  of  81.  per  ton,  or,  if  the  value  hereby  declared 
amounts  to  a  larger  sum,  then  to  such  declared  value  ;  and  in 
cases  where  the  liability  of  the  ship  has  been  contested  with  our 
consent  in  writing,  we  will  also  pay  a  like  proportion  of  three- 
fourth  parts  of  the  costs  thereby  incurred  or  paid ;  provided  also, 
that  this  clause  shall  in  no  case  extend  to  any  sum  which  the 
insured  may  become  liable  to  pay,  or  shall  pay,  in  respect  of  loss 
of  life  or  personal  injury  to  individuals  from  any  cause  whatever  "(b). 

As  to  the  expression  the  sum  which  the  insured  becomes  liable  to 
pay,  and  shall  pay,"  it  is  important  to  notice  the  following  point. 
Where  a  collision  takes  place  between  two  vessels  for  which  both  are 
held  to  blame,  the  rule,  as  already  stated,  is  that  the  damages  are 
added  together  and  each  vessel  bears  one-half  of  the  whole.  Thus,  if 
the  damage  done  to  vessel  A.  amounts  to  d£10,000  and  to  vessel 
E.  £6,000,  each  vessel  is  debited  with  £8,000,  being  one-half  of 
£16,000.  But  it  has  been  decided  in  such  a  case  that  it  is  not 
correct  to  say  that  B.  becomes  liable  to  pay  A.  £5,000,  with  a 
cross  liability  on  A.  to  pay  B.  £3,000.  There  is  only  one  liability, 
and  that  is  a  liability  on  B.  to  pay  A.  the  difference,  £2,000  (c).  It 
can  be  proved  without  difficulty  that  the  extent  to  which  the 
underwriter  is  liable  may,  in  certain  cases,  especially  where  the 
adjustment  is  complicated  by  the  statutory  limitations  of  liability, 
materially  depend  upon  whether  the  principle  of  a  single  or  cross 
liability  is  applied  (d). 

868.  The  colhsion  clause  above  set  out  is  expressed  to  be  applic- 
able in  cases  of  collision  between  the  ship  insured  and  some  other 
vessel.  It  therefore  does  not  protect  the  shipowner  against  liability 
for  his  vessel  running  into  a  dock  wall,  breakwater,  or  anything 
that  is  not  another  ship  {e).    But  if  there  is  a  collision  between 

(h)  For  other  collision  clauses,  see  McArthur,  Contract  of  Marine  Insurance, 
2n(i  ed.,  p.  314,  and  Appendix  3  {ihid.).  As  to  whether,  under  a  somewhat 
different  clause,  the  underwriters  were  liable  for  damages  paid  by  the  assured 
for  loss  of  life,  see  Taylor  v.  Dewar  (1864),  5  B.  &  S.  58,  dissenting  from  Coey 
V.  Smith  (1860),  22  Dunl.  (Ct.  of  Sess.  Cas.)  955. 

(c)  Stoomvaart  Maatscliappy  Nederland  v.  Peninsular  and  Oriental  Steam  Navi- 
gation Co.  (1882),  7  App.  Cas.  795  (overruling  Chaj^man  v.  Boijal  Netherlands 
Steam  Navigation  Co.  (1879),  4  P.  D.  157,  C.  A.)  ;  applied,  London  Steamship 
Owners'*  Insurance  Co.  v.  Oramjnan  Steamship  Co.  (1889),  24  Q.  B.  D.  32,  663, 
C.  A. 

{d)  This  is  worked  out  in  Arnould  on  Marine  Insurance,  s.  793,  and  also  in 
McArthur,  Contract  of  Marine  Insurance,  2nd  ed.,  pp.  320  et  seq.,  and  Appen- 
dix 3  {ibid.). 

(e)  This  risk  is,  however,  sometimes  expressly  included  {The  Munroe,  [1893]  P. 
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Insurance. 


Sect.  12.     A.'s  tug  and  B.,  or  if  A.  strikes  upon  the  anchor  of  B.,  this  is  a 
Perils      collision  between  two  vessels  within  the  meaning  of  the  collision 
Insured     clause  ( /).  Moreover,  where  there  has  once  been  a  collision  within 
Against,     the  meaning  of  the  ordinary  collision  clause,  the  shipowner  will, 
it  seems,  be  protected  against  all  damages,  direct  or  consequential, 
occasioned  thereby  which  the  owner  of  the  other  vessel  or  cargo 
may  be  entitled  to  recover  from  him  {g). 

869.  The  collision  clause,  as  has  been  seen,  does  not  apply  to 
every  collision  nor  to  every  class  of  damage  occasioned  by  it,  nor 
does  it  purport  to  insure  against  more  than  three-fourths  of  the 
damage  sustained.  In  order  to  protect  themselves  against  what 
is  not  covered  by  the  clause,  shipowners  often  insure  in  mutual 
insurance  associations,  or  effect  with  underwriters  a  policy  which 
is  called  a  "  full  protection  "  policy  (h), 

Sub-Sect.  3. — Loss  hy  Fire,  Capture,  Seizure  or  Takings  at  Sea,  Arrests  and 
Restraint  of  Princes,  Pirates,  Thieves,  Barratry,  and  all  other  Losses, 
Misfortunes  etc. 

Loss  by  fire.  870.  Loss  by  fire  covers  fire  caused  by  lightning,  or  by  an 
enemy,  or  by  the  ship  being  burnt  in  order  to  prevent  capture  (i), 
or  from  an  apprehension  of  a  contagious  disease  or  the  like  {k) ; 
and,  where  a  loss  of  freight  is  due  to  steps  taken  in  order  to  prevent 
a  fire  which,  but  for  such  steps,  would  have  broken  out  and 
destroyed  the  cargo,  the  underwriter  is  liable  for  such  loss  of 
freight  {I). 

871.  Capture  is  a  taking  by  an  enemy  as  prize  in  time  of  war 
with  intent  to  deprive  the  owner  of  all  property  in  the  thing  taken ; 
and  if  a  ship  be  seized  for  the  purpose  of  being  carried  into  a  port 
for  adjudication,  and  is  afterwards  condemned  by  the  prize  court, 
such  seizure  constitutes  an  actual  total  loss  {m). 


"  Full  pro- 
tection " 
policy. 


Capture  and 
seizure  or 
takings  at  sea. 


248 ;  Union  Marine  Lnsurance  Co.  v.  Boriuich,  [1895]  2  Q.  B.  279).  See  Arnould 
on  Marine  Insurance,  s.  795,  note  (g),  as  to  the  Institute  clauses  which  provide 
for  payments  made  not  merely  to  the  owners  of  the  other  ship  or  cargo,  but  to 
any  other  person  or  persons. 

(/)  McCowan  v.  Baine,  The  "  Mohe'\  [1891]  A.  C.  401;  Be  Margetts  and 
Ocean  Accident  and  Guarantee  Corporation  [1901]  2  K  B.  792 ;  Chandler  v.  Blogg, 
[1898]  1  Q.  B.  32. 

{g)  See  The  North  Britain,  [1894]  P.  77,  C.  A.,  per  A.  L.  Smith,  L.J.,  at 
p.  86.  In  Burger  v.  Lndemnity  Mutual  Marine  Assurance  Co.,  [1900]  2  Q.  B.  348, 
C.  A.,  the  underwriters'  liability  was  limited  to  "  payments  in  respect  of  injury 
to  such  other  ship  or  vessel  itself,"  and  was  held  to  exclude  expenses  of  removing 
the  wreck  of  the  other  vessel,  paid  by  her  owners,  and  recovered  from  the 
assured  as  damages.  As  to  the  Institute  clauses  protecting  the  underwriters 
against  liabilities  for  removal  of  obstructions,  see  The  North  Britain,  supra; 
approved,  Tatham,  Bromage  &  Co.  v.  Burr,  The  "  Engineer, [1898]  A.  C.  382  ; 
Chapman  v.  Fisher  &  Sons  (1904),  20  T.  L.  E.  319. 

(h)  As  to  this,  see  Gow,  Marine  Insurance,  p.  254. 

(i)  Gordon  v.  Bimmington  (1807),  1  Camp.  123. 
\k)  Ibid.,  at  p.  124,  n. 

{I)  The  Knight  of  St.  Michael,  [1898]  P.  30  (if  not  a  loss  by  fire  it  is  withm 
the  general  clause).    See  p.  446,  post. 

(m)  Andersen  v.  Marten,  [1908]  A.  C.  334.  This  was  an  action  on  a  policy 
against  total  loss  by  perils  of  the  seas,  ''warranted  free  from  capture,  seizure, 
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Seizure  includes  takings  otherwise  than  by  capture,  as  by 
revenue  or  sanitary  officers  of  a  foreign  State  Seizures  and 
takings  at  sea  include  deprivation  of  possession,  whether  the 
seizure  or  taking  was  lawful  or  unlawful,  and  whether  by  enemies 
or  pirates  (o). 

If  a  British  ship  be  for  any  reason  arrested  or  seized  by  the 
British  Government,  or  if  she  be  detained  in  port  by  embargo  laid 
by  that  Government,  this  is  a  detention  within  the  meaning  of 
the  policy  (p) . 

872.  The  words  "  arrests,  restraints,  and  detainments,  of  all 
kings,  princes  and  people  of  what  nation,  condition  or  quality 
soever,"  refer  to  political  or  executive  acts,  and  do  not  include  a 
loss  caused  by  riot  or  by  ordinary  judicial  process  {q) ;  and  by  the 
word people  "  is  meant  not  mobs  or  multitudes  of  men,  but  the 
ruling  power  of  the  country,  whatever  that  may  be  (r).  A  restraint 
does  not  necessarily  involve  the  use  of  actual  physical  force ; 
any  authoritative  prohibition  on  the  part  of  any  governing  power 
or  the  operation  of  any  municipal  law  is  sufficient  (s). 


Sect.  12. 
Perils 
Insured 
Against. 


Arrests, 
restraints, 
detainments 
etc. 


and  detention,  and  tlie  consequence  of  hostilities."  The  insured  ship  was  a 
neutral  ship  and  was,  during  the  Eusso- Japanese  War,  captured  by  the  Japanese, 
and  while  being  navigated  towards  a  court  of  prize  was  wrecked  and 
became  a  total  loss.  She  was  afterwards  condemned  in  the  prize  court.  It 
was  held  that  there  was  a  total  loss  by  capture  at  the  time  the  vessel  was  seized, 
though  its  lawfulness  was  not  authoritatively  determined  till  she  was  condemned. 
Where  a  ship  insured  against  capture  only,  was  driven  by  stress  of  weather  on 
the  enemy's  coast,  and  then,  without  having  received  any  material  damage  by 
the  stranding,  was  captured  by  the  enemy,  this  was  held  to  be  a  loss,  not  by 
the  perils  of  the  sea,  but  by  capture,  and  therefore  recoverable  under  the  policy 
{Oreen  v.  Elmslie  (1792),  Peake,  278  [212]  ).  A  policy  effected  before  the  com- 
mencement of  hostilities  which  insures  against  capture  does  not  cover  British 
capture  [Kellner  v.  Le  Mesurier  (1803),  4  East,  396;  Brandon  v.  Curling  (1803), 
4  East,  410).    See  p.  430,  ante. 

(n)  Cory  V.  Burr  (1883),  8  App.  Cas.  393  ;  Miller  v.  Law  Accident  Insurance 
Co.,  [1903]  1  K  B.  712,  0.  A.  ;  St.  Paul  Fire  and  Marine  Insurance  Co.  v. 
Morice  (1906),  11  Com.  Cas.  153;  compare  Bohinson  Gold  Mining  Co.  v.  Alliance 
Insurance  Go.,  [1904]  A.  0.  359. 

(o)  See  Ooss  v.  Withers  (1758),  2  Burr.  683,  _per  Lord  Mansfield,  C.J.,  at  p.  694 ; 
Poivell  V.  Hyde  (1855),  5  E.  &  B.  607  ;  Lozano  v.  Janson  (1859),  2  E.  &  E. 
160  (unlawful  seizure) ;  Kleinwort  v.  Shepard  (1859),  1  E.  &  E.  447  ;  Dean  v. 
Hornly  (1854),  3  E.  &  B.  180  (pirates). 

(j?)  Touteng  y.  Buhbard  (1802),  3  Bos.  &  P.  291,  joerLord  Alvanley,  C.J.,  at 
p.  302  ;  Green  v.  Young  {1102),  2  Ld.  Eaym.  840  ;  Hagedorny.  Whitmore  (1816),  1 
Stark.  157.  In  Lozano  v.  Janson,  supra,  at  p.  176  (see  also  Auljertv.  Gray  (1862), 
3  B.  &  S.  163,  182,  Ex.  Ch.),  it  is  intimated  that  the  assured  cannot  recover 
in  respect  of  a  lawful  arrest  or  detention  by  the  British  Grovernment ;  it  is 
submitted  that  this  only  meant  that  if  the  property  insured  is  liable  to  arrest  or 
detention  by  the  British  Government  on  account  of  some  illegal  act  of  the 
assured,  and  is  for  that  reason  arrested  or  detained,  the  assured  cannot  recover. 

{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  L,  r.  10;  Finlay  v. 
Liverpool  and  Great  Western  Steamship  Co.  (1870),  23  L.  T.  251  (legal  proceeding). 

(r)  NesUtt  v.  Lushington  (1792),  4  Term  Eep.  783. 

(s)  Miller  v.  Laiu  Accident  Insurance  Co.,  supra;  compare  Mansell  &  Co. 
v.  Hoade  (1903),  20  T.  L.  E.  150  ;  St.  Paul  Fire  and  Marine  Insurance 
Co.  V.  Morice,  supra,  cited  in  note  {d),  p.  435,  ante  (where  a  poHcy 
''against  all  risks  including  mortality"  contained  the  clause  "warranted 
nevertheless  free  of  capture,  seizure,  and  detention,  and  the  consequences 
thereof,"  and  it  was  held  that  even  if  "  mortality  "  included  violent  death  under 
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Perils 
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Against. 


Pirates. 


Thieves. 
Rovers. 


Barratry. 


The  essential  distinction  between  capture  and  arrest  is  that 
capture  is  the  forcible  taking  of  the  subject-matter  of  insurance  in 
the  time  of  war  with  a  view  to  taking  it  as  prize,  whereas  arrest  is 
a  temporary  detention  only,  with  a  view  of  ultimately  releasing  it 
or  repaying  its  value  (0- 

873.  The  term  "pirates  "  includes  passengers  who  mutiny  and 
rioters  who  attack  the  ship  from  the  shore  (u).  But  revolutionaries 
organising  and  carrying  out  an  armed  expedition  against  the  Govern- 
ment are  not  pirates  within  the  meaning  of  that  term  in  the 
policy  (a). 

The  term  "  thieves "  does  not  cover  clandestine  theft  or  a 
theft  committed  by  any  of  the  ship's  company,  whether  crew  or 
passengers  (6).  But  robbery  accompanied  by  violence  and  com- 
mitted by  strangers,  and  not  by  the  crew,  is  a  loss  by  rovers  or 
thieves  under  the  policy  (c). 

874.  The  term  "barratry"  includes  every  wrongful  act  wilfully 
committed  by  the  master  or  crew  to  the  prejudice  of  the  owner,  or, 
as  the  case  may  be,  the  charterer  (d),  and  this  is  so  whether  the  act 
of  the  master  be  induced  by  motive  of  benefit  to  himself,  malice  to 
the  owners,  or  a  disregard  of  those  laws  which  it  was  his  duty  to 
obey,  and  upon  his  observance  of  which  his  owners  relied  (e). 

Sailing  out  of  port  without  paying  port  dues  or  in  breach  of  an 
embargo,  or  wilful  breach  of  blockade  whereby  the  ship  is  seized 
or  other  loss  is  sustained,  may  be  barratry  (/).  If  the  ship  is 
fraudulently  run  away  with  by  the  captain  or  by  members  of  the 

local  regulations  for  prevention  of  diseases  the  underwriters  were  protected  by 
the  warranty). 

{t)  Marshall  on  Marine  Insurance,  4th  ed.,  p.  394  ;  Barker  v.  Blokes  (1808), 
9  East,  283. 

{u)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  8;  Nesbitt  v. 
LusUngton  (1792),  4  Term  Eep.  783,  787 ;  Palmer  v.  Naylor  (1854),  10  Exch. 
382,  Ex.  Ch.  (coolie  emigrants  piratically  and  feloniously  murdered  the  captain 
and  part  of  the  crew  and  carried  away  the  ship  and  the  rest  of  the  crew  :  it  was 
held  that  this  was  an  act  of  piracy,  or,  at  all  events,  ejusdem  generis,  and  covered 
by  the  policy)  ;  compare  Kleinwort  v.  SJiepard  (1859),  1  E.  &  E.  447). 

{a)  Bolivia  Republic  v.  Indemnity  Mutual  Marine  Assurance  Co.,  Ltd.,  [1909]  1 
K  B.  785. 

(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  9. 

(c)  Harford  v.  Maynard  (1785),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  36.  If 
shipwrecked  goods  are  plundered  by  wreckers  on  shore,  this  is  a  loss  by  perils 
of  the  sea  (Bondrett  v.  Hentigg  (1816),  Holt  (n.  p.),  149),  and  also,  it  seems, 
a  loss  by  rovers  and  thieves. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  11. 

(e)  Earle  v.  Rowcroft  (1806),  8  East,  126,  139;  Heyman  v.  Parish  (1809), 
2  Camp.  149.  But  "  wilful  default"  within  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  299  (non-observance  of  collision  regulations  ;  see  now 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  419  (3) ),  is  not  necessarily 
barratry  {Grill  v.  General  Iron  Screw  Colliery  Co.  (1868),  L.  E.  3  0.  P.  476, 
Ex.  Ch.). 

(/)  Stammay.  Brown  (1742),  2  Stra.  1173,  1174,  ?^er  Lee,  C.  J. ;  Robertson  y. 
Ewer  (1786),  1  Term  Eep.  127,  cited  by  Lord  Ellenbokough,  C.J.,  in  Earle  v. 
Rowcroft  (1806),  8  East,  126,  139  ;  Goldschmidt  v.  Whitmore  (1811),  3  Taunt.  508  ; 
Everth  v.  Hannam  (1815),  6  Taunt.  375.  For  further  illustrations,  see  Moss  v. 
Byrom  (1795),  6  Term  Eep.  379  (cruising) ;  Havelock  v.  Hancill  (1789),  3  Term 
Eep.  277 ;  Pipon  v.  Cope  (1808),  1  Camp.  434  (smuggling) ;  Australasian 
Insurance  Co.  v.  Jackson  (1875),  33  L.  T.  286,  P.  C.  (kidnapping). 
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crew,  this  is  barratry  on  their  part  (g).    Deviation  for  a  fraudulent     Sect.  12. 
or  criminal  purpose  is  barratry  (h) ;  but  where  the  act  itself,  as  Perils 
in  cases  of  deviation,  is  not  on  the  face  of  it  criminal  or  fraudulent.  Insured 
the  master  is  not  guilty  of  barratry  unless  he  be  proved  to  have  Against, 
acted  criminally  or  fraudulently  with  a  view  to  benefit  himself  or 
to  injure  his  owner  (i).    Deviation,  if  barratrous,  does  not  avoid  the 
policy,  for  the  underwriters  are  liable  under  it  for  loss  by  barratry. 

Loss  arising  from  the  ignorance  or  incompetence  of  the  master, 
through  a  mistake  as  to  the  meaning  of  his  instructions,  or  as  to 
the  best  mode  of  carrying  them  into  effect,  does  not  amount  to 
barratry  (k) . 

875.  No  act  can  be  barratrous  which  is  sanctioned  or  authorised  No  act 
by  those  who  are  either  the  absolute  owners  of  the  ship  (I)  or  who  ^^[^f^^^^^Qj^g 
may  be  considered  her  owners  for  the  time  being  (m).    Unless  he  with  the 
can  be  so  considered,  the  owner  of  insured  goods  cannot  recover  consent  of  the 
as  for  a  loss  by  barratry  in  respect  of  any  act  of  the  master  which  owners  of  the 
is  sanctioned  by  the  owner  of  the  ship  (n).    Nor  can  the  owner  of  ^ 
a  ship  recover  as  for  a  loss  by  barratry  in  respect  of  acts  done  by 
the  charterer's  agents  where  the  ship  is  demised  to  the  charterer, 
and  the  latter  thus  becomes  owner  of  the  ship  for  the  voyage  (0). 

Loss  by  barratry  seems  to  be  an  exception  to  the  general  rule 
of  causa  proxima  non  remota  spectatur,  for  if  there  has  been 
barratrous  conduct  on  the  part  of  the  master  and  crew,  and  the  loss 
happens  in  consequence  thereof,  the  underwriters  are  liable  as  for  a 
loss  by  barratry  although  the  proximate  cause  of  the  loss  is  a 
peril  of  the  sea  or  other  peril  insured  against 


{g)  Falkner  v.  Ritchie  (1814),  2  M.  &  S.  290 ;  Brown  v.  Smith  (1813),  1  Dow, 
349,  H.  L.  ;  DixouY.  Eeid  (1822),  5  B.  &  Aid.  597;  8oares  v.  Thornton  (1817),  7 
Taunt.  627  ;  Eoscow  v.  Oorson  (1819),  8  Taunt.  684  ;  Hihbert  v.  Martin  (1808),  1 
Camp.  538  (barratry  by  master) ;  Toulmin  v.  Inglis  (1808),  1  Camp.  421  ; 
ToulminY.  Anderson  (1808),  1  Taunt.  227  ;  Hucks  v.  Thornton  (1815),  Holt 
(n.  p.),  30  (barratry  of  crew  in  conjunction  with  prisoners  of  war). 

(h)  Vallejo  v.  Wheeler  (1774),  1  Cowp.  143  ;  Ross  v.  Hunter  (1790),  4  Term  Eep. 
33.  If  the  captain  is  compelled  by  the  mutiny  of  the  crew  to  deviate  from  his 
course  this  is  barratry  on  the  part  of  the  mariners  {Elton  v.  Brogden  (1747),  as 
reported  in  2  Stra.  1264 ;  and  see  cases  cited  in  note  (/),  p.  444,  a7ite). 

{i)  Stamma  v.  Brown  (1742),  2  Stra.  1173  ;  TJarle  v.  Roiucroft  (1806),  8  East,  126. 

[k)  Phyn  v.  Royal  Exchange  Assurance  Co.  (1798),  7  Term  Eep.  505 ;  Todd  v. 
Ritchie  (1816),  1  Stark.  240;  Bottomley  v.  BoviU  (1826),  5  B.  &  C.  210,  212; 
Bradford  v.  Levy  (1825),  Ey.  &  M.  331. 

[l)  Vallejo  V.  Wheeler,  supra;  JSfutt  v.  Bourdieu  (1786),  1  Term  Eep.  323; 
compare  Stamma  v.  Brown,  supra;  Pipon  v.  Cope  (1808),  1  Camp.  434 ;  Everth 
V.  Hannam  (1815),  6  Taunt.  375.  But  a  master  wbo  is  part  owner  may  be 
guilty  of  barratry  as  against  his  innocent  co-owners  {Jones  v.  Nicholson  (1854), 
10  Exch.  28),  or  against  the  mortgagee  of  his  share  {Small  v.  United  Kingdom 
Marine  Mutual  Insurance  Association,  [1897]  2  Q.  B.  3il,  C.  A.). 

(m)  The  question  whether  the  charterer  is  in  any  particular  case  to  be  deemed 
the  pro  hdc  vice  owner  of  the  ship  depends  upon  the  terms  of  the  charterparty ; 
see  title  Shipping  and  Navigation.  Freighters  have  been  so  regarded  for 
purposes  of  barratry  in  Vallejo  v.  Wheeler,  supra;  Soares  v.  Thornton,  supra ; 
lonides  v.  Pender  (1872),  1  Asp.  M.  L.  C  432. 

{n)  Nutt  v.  Bourdieu,  supra  ;  Stamma  v.  Brown,  supra. 

(0)  Hohhs  V.  Hannam  (1811),  3  Camp.  94. 

(p)  See  the  judgment  in  (7or2/v.^t^rr  (1881),  8  Q.B.D.  313;  (1882),  9  Q.  B.  D. 
463,  C.  A.  ;  (1883),  8  App.  Cas.  393,  where,  however,  Lord  Blackbuen,  at  p.  398, 
expressed  a  contrary  opinion,  and  Lord  Bramwell,  at  p.  404,  expressed  a  doubt 
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Sect.  12.        876.  The  general  clause  by  which  the  underwriters  undertake 
Perils      the  risk  "  of  all  other  perils,  losses  and  misfortunes,  that  have  or 
Insured     shall  come  to  the  hurt,  detriment  or  damage  of  the  said  goods 
Against,     and  merchandises  and  ship  etc.,  or  any  part  thereof,"  does  not 
Clause  as  to         ^^^^  comprise  all  perils.    It  only  comprehends  cases  of  marine 
another        damage   of   a   like  kind  with  those  specially  enumerated  and 
perils.  occasioned  by  similar  causes  (q).    It  does  not  include  any  perils  or 

losses  which  are  not  of  a  marine  character  nor  of  a  character 
incident  to  a  ship  as  such  (r) .  Thus  where  a  steamer  is  loading  in 
harbour  and  her  draught  is  increased  by  the  weight  of  the  cargo  so 
as  to  bring  the  discharge  pipe  below  the  surface  of  the  water,  and 
the  water  flows  down  the  pipe  through  a  valve  which  has  negligently 
been  left  open,  the  damage  thereby  done  to  the  plaintiff's  goods 
will  be  covered  by  the  general  clause  (s).  But  the  general  clause 
will  not  cover  the  destruction  of  a  steamer  caused  by  the  explosion 
of  her  boiler,  which  might  take  place  just  as  well  on  land  as  at  sea  (t). 
Other  losses.  Other  losses  which,  though  not  caused  by  any  of  the  perils 
enumerated,  are  recoverable  from  the  underwriter  are  dealt  with 
elsewhere  (u). 

on  this  point.  It  is  submitted,  however,  that  Lord  Blackburn's  view  cannot 
be  reconciled  with  Earle  v.  Rowcroft  (1806),  8  East,  126,  and  Vallejo  v.  Wheeler 
(1774),  1  Cowp.  143,  and  other  cases.  There  are  many  cases  in  which  a  loss 
may  be  recovered  from  the  underwriters,  either  as  a  loss  by  barratry,  or  a  loss 
by  perils  of  the  seas,  and  some  of  the  decided  cases  involving  the  question 
whether  the  loss  was  one  by  barratry  or  one  by  perils  of  the  seas  have  become, 
on  account  of  the  present  system  of  pleading,  unimportant  {Heyman  v.  Parish 
(1809),  2  Camp.  149  ;  Arcangelo  v.  Thompson  2  Camp.  620  ;  GoldschmidtY. 

Wiitmore  (1811),  3  Taunt.  508 ;  JEverth  v.  Hannam  (1815),  6  Taunt.  375  ;  Walker 
V.  Maitland  (1821),  5  B.  &  Aid.  171 ;  Blyth  v.  Shepherd  (1842),  9  M.  &W.  763). 

{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  Sched.  I.,  r.  12.  See  Cullen 
V.  Butler  (1816),  5  M.  &  S.  461,  per  Lord  Ellenboeough,  C.J. ;  Butler  v. 
Wildman  (1820),  3  B.  &  Aid.  398 ;  The  Knight  of  St.  Michael,  [1898]  P.  30 ; 
Phillips  V.  Barber  (1821),  5  B.  &  Aid.  161. 

(r)  Thames  and  Mersey  Marine  Insurance  Go.  v.  Hamilton,  Fraser  &  Co.  (1887), 
12  App.  Cas.  484,  per  Lord  Bramwell,  at  p.  492. 

(s)  Davidson  v.  Burnand  (1868),  L.  E.  4  C.  P.  117.  In  West  India  Telegraph 
Co.  V.  Home  and  Colonial  Insurance  Co.  (1880),  6  Q.  B.  D.  51,  C.  A.,  it  was  held  that 
the  destruction  of  a  steamer  caused  by  the  explosion  of  her  boiler  under  the  usual 
pressure  of  steam  was  within  the  general  clause  either  as  being  a  loss  due  to  a 
peril  similar  to  a  peril  of  the  seas,  or  to  a  loss  by  fire,  but  this  view  was  dis- 
approved of  in  Thames  and  Mersey  Marine  Insurance  Co.  v.  Hamilton,  Fraser 
&  Co.,  supra.  In  the  latter  case  the  air-chamber  of  the  donkey-engine  of 
the  steamship  Inchmaree  burst  owing  to  water  being  forced  up  into  it  through  a 
valve  being  closed  which  ought  to  have  been  left  open,  and  it  was  held  that  the 
damage  was  not  caused  by  a  danger  of  navigation,  or  by  a  peril  similar  to  perils 
of  the  seas,  because  the  damage  was  not  of  a  character  to  which  a  marine 
adventure  is  specially  subject.  In  consequence  of  this  decision  the  so-called 
Inchmaree  clause  is  generally  inserted  in  policies  on  steamships.  This  clause 
expressly  makes  the  policy  cover  loss  or  damage  ''through  explosions  bursting 
of  boilers,  breakage  of  shafts,  or  through  any  latent  defect  in  the  machinery 
or  hull,  provided  such  loss  or  damage  has  not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  ship,  or  any  of  them,  or  by  the  manager."  As  to  this 
clause,  see  Jackson  v.  Mumjord  (1902),  8  Com.  Cas.  61;  affirmed  on  other 
grounds  (1904),  9  Com.  Cas.  114,  C.  A.  ;  Oceanic  Steamship  Co.  v.  Faher  (1906), 
11  Com.  Cas.  179,  approved  (1907),  13  Com.  Cas.  28,  C.  A. ;  Hutchins  Brothers  v. 
Boyal  Exchange  Assurance  (1911),  27  T.  L.  E.  217  (defective  stern  frame),  affirmed 
(1911),  Times,  26th  May,  C.  A.,  approving  the  judgment  of  Walton,  J.,  in 
Oceanic  Steamship  Co.  v.  Faber,  supra;  (1911)  27  T.  L.  E.  482,  C.  A. 

{t)  Thames  and  Mersey  Marine  Insurance  Co.  v.  Hamilton,  Fraser  &  Co.,  supra, 
u)  These  other  losses  are  salvage  charges,  charges  under  a  suing  and 
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Sect.  IB. — General  Average. 
Sub-Sect.  1. — Statutory  Provisions. 

877.  A  general  average  loss  is  a  loss  caused  by  or  directly  con- 
sequential on  a  general  average  act.  It  includes  a  general  average 
expenditure  as  well  as  a  general  average  sacrifice  (v). 

There  is  a  general  average  act  where  any  extraordinary  sacrifice 
or  expenditure  is  voluntarily  and  reasonably  made  or  incurred  in 
time  of  peril  for  the  purpose  of  preserving  the  property  imperilled 
in  the  common  adventure  {a). 

Where  there  is  a  general  average  loss,  the  party  on  whom  it 
falls  is  entitled,  subject  to  the  conditions  imposed  by  maritime  law, 
to  a  rateable  contribution  from  the  other  parties  interested,  and 
such  contribution  is  called  a  general  average  contribution  (Jb), 

Sub-Sect.  2. — General  Average  Expenditure. 

878.  An  expenditure  caused  by  or  directly  consequential  on  a  General 
general  average  act  is  called  a  general  average  expenditure,  for  such  average 
expenditure  may  properly  be  considered  as  the  cost  of  the  general  ^^^^^  ^ 
average  act.    Thus  a  jettison  of  goods  or  the  cutting  away  of  a 

mast  in  time  of  peril,  in  order  to  save  the  whole  of  the  property  at 
risk,  is  a  general  average  sacrifice.  If  at  the  time  of  peril  salvors  be 
employed  at  a  certain  remuneration  to  salve  the  whole  of  the  pro- 
perty at  risk(c),  or  if  money  be  paid  to  pirates  for  the  purpose  of 
saving  both  ship  and  cargo,  this  expenditure  constitutes  a  general 
average  expenditure  {d).  Again,  where  a  vessel  puts  into  a  port 
of  refuge  for  her  own  safety  and  that  of  the  cargo  on  board  of  her, 
the  inward  expenses,  including  the  charges  for  towage,  pilotage, 
harbour  dues  etc.,  are  general  average  expenditure,  inasmuch  as 
they  are  the  direct  consequences  of  the  general  average^  act  of 
putting  into  port  (e). 

Sub-Sect.  3. — Essential  Condition  of  the  Bight  to  Contribution  in  General 

Average. 

879.  The  question  what  does  or  does  not  constitute  a  general  general, 
average  loss  does  not  directly  concern  the  law  of  maritime 


labouring  clause,  particular  charges  (see  pp.  455,  456,  post),  substituted  charges 
(see  p.  453,  post),  general  average  charges  and  contributions  (see  infra), 
(v)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  66  (1). 

(a)  Ibid.,  s.  66(2). 

(b)  Ibid.,  s.  66  (3).  These  provisions  mainly  embody  the  principles  laid  down 
by  Lawrence,  J.,  in  Birhley  v.  Presgrave  (1801),  1  East,  220,  228,  and  also  in 
the  judgments  in  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  69,  0.  A.;  affirmed 
(1885),  10  App.  Cas.  404.  The  law  of  general  average,  which  owes  its  origin 
to  the  Ehodian  laws,  was  incorporated  in  the  Eoman  law  and  afterwards  in 
the  common  law,  and  it  may  therefore  now  be  considered  as  implied  in  the 
contract  of  affreightment ;  on  this  point  see  the  judgment  in  Burton  v.  English 
(1883),  12  Q.  B.  D.  218,  223,  and  Wright  v.  Marwood  (1881),  7  Q.  B.  D.  62,  0.  A. 

(c)  Ocean  Steamship  Co.  v.  Anderson  (1883),  13  Q.  B.  D.  651,  0.  A.  ;  reversed, 
without  affecting  the  principle,  sub  nom.  Anderson  v.  Ocean  Steamship  Co.  (1884), 
10  App.  Cas.  107 ;  Kemp  v.  Halliday  (1866),  L.  E.  1  Q.  B.  520,  Ex.  Ch. 

(d)  Marshall  on  Marine  Insurance,  4th  ed.,  p.  424. 

(e)  See  Svendsen  v.  Wallace,  supra. 


Sect.  13. 

General 
Average. 

Marine 
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Sect.  13.     insurance,  which  has  only  to  determine  when  and  to  what  extent 
General     the  underwriter  is  liable  in  respect  of  a  general  average  loss  or 
Average,    contribution  (/). 

880.  A  general  average  loss  differs  essentially  from  a  particular 
average  loss.  The  former  is  a  loss  voluntarily  incurred  for  the 
common  safety,  and  therefore  made  good  by  a  rateable  contribution 
from  all  the  parties  concerned  in  the  adventure,  whereas  the  latter 
is  a  loss  fortuitously  caused  by  a  maritime  peril,  and  has  to  be 
borne  by  the  party  on  whom  the  loss  originally  fell  {g). 

When  general  881-  According  to  the  statutory  definition  Qi)  (and  herein  Enghsh 
law  differs  from  foreign  law)  the  general  average  act  must  be  an  act 
done  for  rescuing  the  ship  and  cargo  from  a  common  danger,  and 
it  is  not  enough  that  its  object  was  to  insure  the  successful  com- 
pletion of  the  adventure.  In  short,  according  to  English  law,  as 
soon  as  safety  is  attained,  general  average  ceases.  Therefore, 
speaking  generally,  any  expenditure  which  is  incurred  after  the 
ship  has  been  placed  in  safety  must  be  borne  by  the  owner  of  the 
particular  interest  which  it  was  intended  to  benefit  {i). 

882.  Losses  which  are  the  direct  consequences  of  a  general 
average  act  are  general  average  losses.  Thus  if  holes  are  cut  in 
the  ship  in  order  to  get  goods  out  for  the  sake  of  lightening  her, 
or  if  water  is  thrown  down  a  ship's  hatches  to  extinguish  an 
accidental  fire,  and  other  goods  are  damaged  thereby,  the  loss  or 
damage  in  each  case  is  general  average  (j). 


General 
average  loss 
distinguished 
from  particu- 
lar average 
loss. 


Losses 

directly  con- 
sequent on 
general 
average  act. 


(/ )  Per  a  full  discussion  of  this  question,  see  title  Shipping  and  Navigation. 
It  is  sufficient  here  to  notice  (see  the  text,  infra)  some  of  the  more  important 
consequences  of  the  statutory  definitions  stated  on  p.  447,  ante. 

(g)  Neshitt  v.  Lushington  (1792),  4  Term  Eep.  783.  The  remuneration  paid  by 
the  shipowner  for  all  services  reasonably  necessary  for  the  common  safety  is  a 
general  average  expenditure,  if  they  are  rendered  under  circumstances  of  an 
extraordinary  nature,  and  at  a  time  when  both  ship  and  cargo  are  alike  placed 
in  jeopardy.  Thus  where  a  ship  has  gone  ashore,  and  the  shipowner  reasonably 
employs  experienced  persons  to  act  in  his  place  in  the  interest  of  the  whole 
adventure,  their  remuneration  is  an  expenditure  chargeable  in  general  average 
{Rose  V.  Bank  of  Australasia,  [1894]  A.  C.  687,  disapproving  Schuster  v.  Fletcher 
(1878),  3  Q.  B.  D.  418). 

{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  66  (2) ;  see  p.  447,  ante. 

(i)  Harrison  v.  Bank  of  Australasia  (1872),  L.  E.  7  Exch.  39 ;  Svensden  v. 
JVallace  (1884),  13  Q.  B.  D.  69,  85  et  seq. ;  affirmed  (1885),  10  App.  Cas.  404.  Where 
a  ship  is  forced  to  put  into  a  port  to  repair  damage  done  to  her  by  a  storm,  and 
the  master,  having  no  other  means  of  raising  money,  sells  (as  he  is  justified  in 
doing)  part  of  the  cargo  to  defray  the  expenses  of  repairs,  the  owner  of  the 
cargo  sold  does  not  thereby  sustain  a  general  average  loss  [Powell  v.  Gudgeon 
(1816),  5  M.  &  S.  431 ;  same  point  in  Sarquy  v.  Holson  (1827),  4  Bing.  131, 
Ex.  Ch.  (accord) ;  HallettY.  TFi.(/ram  (1850),  9  C.  B.  580  ;  Dohsony.  Wilson  (1813), 
3  Camp.  480).  Whether  this  be  also  true  where  the  damage  to  be  repaired  is 
directly  occasioned  by  a  general  average  act,  or  whether  in  such  case  the 
expenditure  may  be  considered  as  the  direct  consequence  of  the  general  average 
act,  is  a  point  which  must  still  be  considered  as  open  to  doubt  [Atwood  v.  Sellar 
(1880),  5  Q.  B.  D.  286,  C.  A.;  Svendsen  v.  Wallace,  supra;  and  see  Plvmmer  v. 
Wildman  (1815),  3  M.  &  S.  482). 

(/)  Whitecross  Wire  Co.  v.  Savill  (1882),  8  Q.  B.  D.  653,  0.  A.  ;  Papayanni  and 
Jeromia  v.  Grampian  Steamship  Co.,  Ltd.  (1896),  1  Com.  Cas.  448. 
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883.  The  right  of  contribution  above  referred  to  (k)  is  expressed     Sect.  13. 
to  be  subject  to  the  conditions  imposed  by  the  maritime  law.    One  General 
of  these  is  that,  where  the  peril  giving  rise  to  the  claim  has  been  Average, 
occasioned  by  the  fault  of  the  claimant  or  his  servant,  he  himself  is  Rig^t^ 
precluded  from  recovering  general  average  contribution.    Thus  to  contribution, 
a  shipowner's  claim  for  such  contribution,  a  plea  that  the  loss  was  Subject  to 
caused  by  the  vessel's  unseaworthiness  is  a  valid  defence  (Q.    But  conditions, 
this  rule  bars  only  the  claim  of  the  wrong-doer  and  not  that  of 

other  innocent  sufferers  (m). 

A  further  condition  is  that  general  average  contribution  is  not 
recoverable  in  respect  of  the  jettison  of  goods  loaded  on  deck, 
unless  such  loading  on  deck  is  in  accordance  with  the  common 
usage  of  trade  on  the  voyage  for  which  the  goods  are  shipped  (n). 

884.  No  claim  for  general  average  contribution  can  be  sustained  sacrifice  or 
unless  the  sacrifice  or  expenditure  out  of  which  it  arises  is  of  an  expenditure 
extraordinary  nature,  or  unless  the  expenditure  is  directly  occa-  b^extraoX-^ 
sioned  by  a  general  average  act.    The  shipowner  agrees  by  the  nary, 
contract  of  affreightment  to  give  the  use  of  his  vessel,  with  all  her 
appliances,  as  well  as  the  services  of  the  crew,  to  the  shippers  or 
charterers  for  the  entire  voyage.    For  what  he  does  in  performance 

of  that  obligation,  he  has  (speaking  generally)  no  right  to  claim 
general  average  contribution.  On  the  other  hand,  he  is  not  bound 
to  expose  the  ship  or  her  appliances  to  the  risk  of  loss  or  damage 
by  using  them  in  a  time  of  emergency  for  a  purpose  for  which  they 
were  not  intended,  nor  to  make  an  expenditure  which  is  not  only 
extraordinary  in  amount,  but  is  incurred  to  procure  some  service 
which  is  extraordinary  in  its  nature  (o).  If,  therefore,  any  part  of 
the  ship  or  her  tackle  be  applied  for  the  common  safety  to  some 
purpose  different  from  its  ordinary  use  the  loss  thence  arising  is  a 
general  average  loss  (p),  as  where  the  engines  of  a  steamship  are 
damaged  whilst  being  worked  ahead  or  astern  in  order  to  get  the 


(k)  See  p.  447,  ante;  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  66  (3). 

(0  ScMoss  V.  Heriot  (1863),  14  C.  B.  (n.  s.)  59  ;  The  Ettrick  (1881),  6  P.  D. 
127,  135,  137,  0.  A.  ;  Greenshields,  Cowie  &  Co.  v.  8tephens  &  Sons,  [1908]  1  K.  B. 
51,  58,  61,  C.  A. ;  affirmed,  [1908]  A.  0.  431. 

(m)  Strang,  Steel  &  Co.  v.  Scott  {A.)  &  Co.  (1889),  14  App.  Cas.  601,  P.  0. ; 
compare  The  Carron  Park  (1890),  15  P.  D.  203  (negligence  of  shipowner's 
servants  excepted) ;  Millburn  &  Go.  v.  Jamaica  Fruit  Importing  and  Trading 
Co.  of  London,  [1900]  2  Q.  B.  540,  C.  A. 

[n]  Wright  v.  Marwood  (1881),  7  Q.  B.  D.  62,  C.  A. ;  Gould  v.  Oliver  (1837), 
4  Bing.  (n.  c.)  134  ;  Milward  v.  Ribhert  (1842),  3  Q.  B.  120 ;  compare  Botjal 
Exchange  Shipping  Co.  v.  Dixon  (1886),  12  App.  Cas.  11.  According  to  the  York- 
Antwerp  Eules  (see  pp.  508  et  seq.,  post),  "no  jettison  of  deck  cargo  shall  be 
made  good  as  general  average,  and  every  structure  not  built  in  with  the  frame 
of  the  vessel  shall  be  considered  to  be  a  part  of  the  deck  of  the  vessel." 

(o)  RoUnson  v.  Price  (1877),  2  Q.  B.  D.  91,  295,  C.  A.  (use  of  spars  as  fuel)  ; 
Wilson  V.  Bank  of  Victoria  (1867),  L.  E.  2  Q.  B.  203,  212  (excessive  consumption 
of  coal) ;  qucere,  whether  Wilson  v.  Bank  of  Victoria,  supra,  might  not  have  been 
decided  simply  on  the  ground  that  the  expenditure  in  question  was  not  the 
result  of  a  general  average  act  and  was  incurred  at  a  time  when  ship  and 
cargo  were  in  a  state  of  physical  safety,  qucere  also  whether  some  dicta  of 
Blackburn,  J.,  at  p.  212  {ibid.),  relating  to  substituted  expenses,  are  consistent 
with  Lee  v.  Southern  Insurance  Co.  (1870),  L.  E.  5  C.  P.  397. 

(p)  Birkley  v.  Presgrave  (1801),  1  East,  220. 
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Sect.  13.     ship  off  a  bank  (q),  or  spars  are  cut  up  to  construct  a  rudder,  or 

General     sails  and  cordage,  to  stop  a  leak  (r). 

Average. 

Puttin~Tiito  885.  Putting  into  a  port  of  refuge  for  repairs  which  have  been 
port  of^ref uge  I'Gndered  necessary  by  sea  perils,  for  the  safety  of  ship  and  cargo, 
for  repairs.  is  a  general  average  act ;  and  the  expense  of  doing  so  is  a  general 
average  expenditure  (s) ;  but  the  question  as  to  what  part  of  the 
expenses  incurred  is  chargeable  to  general  average  depends  on 
whether  the  necessity  for  repairs  itself  arose  from  a  general  average 
act,  and  upon  the  contract  of  carriage,  or  policy  of  insurance,  as  the 
case  may  be  {t). 


{q)  The  Bona,  [1895]  P.  125,  0.  A. 

(r)  Phillips,  Law  of  Insurance,  s.  1299.  See  Harrison  v.  Bank  of  Australasia 
(1872),  L.  E.  7  Excli.  39,  per  Maetin,  B.,  at  p.  49;  Robinson  v.  Price  (1877),  2 
Q.  B.  D.  91,  295,  0.  A. 

(s)  Phillips,  Law  of  Insurance,  s.  1320  ;  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D. 
69,  0.  A.,  per  Brett,  M.E.,  at  p.  78;  affirmed  (1885),  10  App.  Cas.  404.  See 
Hamel  v.  Peninsular  and  Oriental  Steam  Navigation  Co.,  [1908]  2  K.  B.  298. 

[t)  Where  a  ship  is  compelled  by  perils  of  the  seas  to  put  into  a  port  of  refuge 
and  expenses  are  incurred  in  entering  the  port,  while  there,  and  in  leaving  it, 
the  practice  of  the  Association  of  Average  Adjusters,  in  cases  where  the  York- 
Antwerp  Eules  (see  infra)  are  not  incorporated  in  the  policy,  is  as  follows  : — 
(a)  When  a  ship  puts  into  a  port  of  refuge  in  consequence  of  damage  which  is 
itself  the  subject  of  general  average,  and  sails  thence  with  her  original  cargo, 
or  a  part  of  it,  the  outward  as  well  as  the  inward  port  charges  are  treated  as 
general  average,  and  when  cargo  is  discharged  for  the  purpose  of  repairing 
such  damage,  the  warehouse  rent  and  cost  of  reloading  of  the  same,  as  well  as 
the  cost  of  discharge,  are  treated  as  general  average ;  (b)  when  a  ship  puts 
into  a  port  of  refuge  in  consequence  of  damage  which  is  itself  the  subject  of 
particular  average  (and  not  of  general  average),  and  when  the  cargo  has  been 
discharged  in  consequence  of  such  damage,  the  inward  port  charges  and  the 
cost  of  discharging  the  cargo  are  general  average,  the  warehouse  rent  of  cargo 
is  a  particular  charge  on  cargo,  and  the  cost  of  reloading  and  outward  port 
charges  are  a  particular  charge  on  freight.  Eule  (a)  is  taken  from  the  decision 
in  Atwood  v.  Sellar  (1880),  5  Q.  B.  D.  286,  0.  A.  Eule  (b)  is  taken  from  the 
decision  in  Svendsen  v.  Wallace  (1885),  10  App.  Cas.  404.  Whether  and  to  what 
extent  these  rules  strictly  accord  with  the  existing  law  on  the  subject  is  a  some- 
what doubtful  question  ;  see  title  Shipping  and  Navigation.  With  a  view  of 
bringing  about  a  uniformity  of  maritime  law  in  all  countries,  certain  rules  called 
the  New  York  and  Antwerp  Eules,  or  the  York-Antwerp  Eules  (for  which  see 
pp.  508  et  seq.,  post),  were  framed  at  an  International  Congress.  These  rules 
are  very  usually  incorporated  in  contracts  of  affreightment  and  in  policies 
of  insurance,  and  they  have  the  efl'ect  of  excluding  or  modifying  to  a 
great  extent  the  rules  of  the  English  law  relating  to  general  average. 
Questions  as  to  whether  a  voluntary  stranding  gives  rise  to  a  general  average 
loss,  whether  the  sacrifice  must  be  successful,  and  questions  as  to  the  property 
on  which  contribution  is  to  be  levied  and  as  to  the  mode  in  which  the  property 
sacrificed  is  to  be  valued  for  the  purpose  of  general  average  adjustment,  and 
many  other  like  questions,  belong  to  the  law  of  shipping  and  not  to  that  of 
insurance  ;  see  title  Shipping  and  Navigation.  In  the  case  of  a  general  ship 
it  is  usual  for  the  master,  before  he  delivers  the  goods,  to  take  a  bond  from  the 
difierent  consignees  to  secure  the  payment  of  their  portions  of  the  average  when 
the  same  shall  be  adjusted.  As  to  the  practice  in  these  cases,  and  as  to  the 
bond  which  the  master  may  require  before  delivery  of  the  goods,  see  title 
Shipping  and  Navigation;  Crooks  v.  Allan  (1879),  5  Q.  B.  D.  38;  Huth  v. 
Lamport  {18S6),  16  Q.  B.  D.  735,  C.  A. ;  Strang,  Steel  &  Co.  v.  Scott  {A.)  &  Co. 
(1889),  14  App.  Cas.  601,  P.  C. ;  Nohel's  Explosives  Co.,  Ltd.  v.  Pea{W.  P.)  (1897)> 
2  Com.  Cas.  293. 
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Sect.  13. 
General 
Average. 

Liability  of 
underwriter 
for  : — 

(i.)  General 
average 
expenditure  ; 

(ii.)  General 
average 
sacrifice. 


(iii.)  General 
average 
contribution. 


Sub-Sect.  4. — Liability  of  Underwriters  in  respect  of  General  Average. 

886.  The  underwriter  on  a  marine  policy  is  liable  in  respect  of 
a  general  average  loss  to  the  following  extent. 

Subject  to  any  provision  in  the  policy,  where  the  assured  has 
incurred  a  general  average  expenditure  he  is  not  entitled  to  recover 
from  the  insurer  the  whole  of  the  expenditure,  but  only  the  pro- 
portion of  the  loss  which  falls  upon  him.  On  the  other  hand,  in  the 
case  of  a  general  average  sacrifice  (as  distinguished  from  general 
average  expenditure)  the  assured  may  recover  from  the  insurer  the 
whole  amount  of  the  loss,  the  insurer  being  subrogated  to  the 
rights  of  the  assured  in  respect  of  his  right  of  contribution  from 
the  other  parties  liable  to  contribute  (a).  Thus  in  the  cases  of 
jettison  of  goods  or  of  cutting  away  of  a  mast,  the  owner  of  the 
goods  in  the  one  case  and  the  shipowner  in  the  other  can  recover 
the  full  amount  of  the  loss  from  the  underwriter  (b).  Bat  where 
there  is  a  general  average  expenditure,  for  instance,  that  of  putting 
into  a  port  of  refuge,  the  shipowner  is  not  entitled  to  recover  the 
whole  of  it,  but  only  that  part  which  he  himself  has  to  bear  in 
respect  of  his  own  interest  as  shipowner  (c). 

Again,  subject  to  any  express  provision  in  the  policy,  when  the 
assured  has  paid,  or  is  liable  to  pay,  a  general  average  contribution 
in  respect  of  the  subject  insured,  he  may  recover  therefor  from  the 
insurer  (d).  Thus  if  goods  are  jettisoned,  the  shipowner  who  has 
to  pay  a  general  average  contribution  can  recover  the  amount 
thereof  from  his  insurer. 

But  in  the  absence  of  express  stipulation,  the  insurer  is  not  liable 
for  any  general  average  loss  or  contribution,  where  the  loss  was  not 
incurred  for  the  purpose  of  avoiding  or  in  connection  with  the 
avoidance  of  a  peril  insured  against  (e).  Thus  if  in  a  marine  policy 
the  peril  of  fire  is  excepted,  damage  done  by  pouring  water  into  the 
hold  of  the  ship  for  the  purpose  of  extinguishing  a  fire  that  breaks 
out  in  her  when  in  dock,  though  a  general  average  loss,  would  not 
be  one  in  respect  of  which  the  insurer  would  be  liable  (/). 

Sub-Sect.  b.—Liahility  luhere  Ship  and  Cargo  belong  to  same  Person. 

887.  There  are  certain  cases  in  which  the  insurer  may  be  liable  Case  where 
for  general  average  although  the  different  interests  insured  do  not  car^o^beioncr 
belong  to  different  parties,  and  therefore  no  general  average  con-  to  same 
tribution  is  actually  payable.    Where  ship,  freight  and  cargo,  or  person, 
any  two  of  those  interests,  are  owned  by  the  same  assured,  the 
liability  of  the  insurer  in  respect  of  general  average  losses  or  con- 
tributions is  to  be  determined  as  if  those  subjects  were  owned  by 
different  persons  (g).    Therefore,  if  ship  and  cargo  belong  to  the 


(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41;,  s.  66  (4) ;  Dickenson  v. 
Jardine  (1868),  L.  E.  3  0.  P.  639. 

(b)  Dickenson  v.  Jardine,  supra. 

(c)  The  Mary  Thomas,  [1894]  P.  108,  C.  A. 

(d)  Marine  Insurance  Act  1906  (6  Edw.  7,  c.  41),  s.  66  (5). 

(e)  Ibid.,  s.  66  (6). 

(/)  As  to  the  amount  for  which  underwriters  are  liable  in  respect  of  general 
average,  see  further  p.  471,  post. 

{g)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  66  (7),  which  embodies 

G  G  2 


452 


Insukance. 


Sect.  13. 
General 
Average. 


Place  of 
adjustment. 


Foreign 

adjustment 

clause. 


same  person,  and  the  thing  sacrificed  be  part  of  the  ship,  the 
assured  can  sue  the  underwriter  on  ship  only  for  the  ship's  pro- 
portion of  the  loss,  and  the  underwriter  on  cargo  is  liable  to 
indemnify  him  against  so  much  of  the  loss  as  is  properly  attributable 
to  cargo  (h). 

Sub-Sect.  6. — Place  of  Adjustment. 

888.  The  proper  place  for  the  adjustment  of  general  average  is 
the  ship's  port  of  destination  or  discharge  (i).  If  the  adventure  be 
broken  up  at  an  intermediate  port,  either  by  necessity  or  by  consent 
of  the  parties,  that  port  is  the  proper  place  for  adjusting  the  general 
average  (/c),  and  if  the  port  in  which  the  adjustment  is  made  be  a 
foreign  port,  such  adjustment  is  called  a  foreign  adjustment.  The 
shipper  of  goods,  inasmuch  as  he  must  be  taken  to  assent  to  general 
average  as  a  known  maritime  usage,  is,  by  assenting  to  it,  also 
deemed  to  have  agreed  to  its  adjustment  at  the  usual  and  proper 
place;  and  such  adjustment  is  conclusive  on  the  parties  to  the 
contract  of  affreightment,  both  as  to  the  items  and  as  to  their 
apportionment  upon  the  various  interests,  although  it  may  be 
different  from  what  our  own  law  would  have  made  if  the  adjust- 
ment had  been  settled  in  our  own  ports  (l).  There  is,  however, 
one  exception  to  this  general  rule ;  it  is  where  the  loss  declared  by 
the  adjustment  to  be  general  average  does  not  arise  from  any  of  the 
perils  covered  by  the  policy  (m). 

Sub-Sect.  7. — Foreign  Adjustment  Clause. 

889.  It  has  become  the  regular  practice  to  insert  in  policies 
a  special  clause  called  the  foreign  general  average  clause,  by 
which  express  provision  is  made  for  the  contingency  of  an 
adjustment  being  made  abroad.  This  clause  was  substantially 
in  the  following  form: — "General  average  and  salvage  charges 
payable  as  per  official  foreign  adjustment  if  so  made  up,  or  per 
York-Antwerp  Eules  if  in  accordance  with  the  contract  of  affreight- 
ment."   The  effect  of  this  clause  is  to  make  the  underwriter  liable 


the  law  laid  down  in  Montgomery  &  Co.  \.  Indemnity  Mutual  Marine  Insurance 
Co.,  [1902]  I  K.  B.  734,  0.  A.,  where  the  judgment  in  The  Brigella,  [1893] 
P.  189,  was  disapproved. 

Ui)  Montgomery  &  Co.  v.  Indemnity  Mutual  Marine  Insurance  Co.,  supra,  at 
p.  741. 

{i)  Simonds  v.  I^Me  (1824),  2  B.  &  0.  805. 

[k)  As  to  what  justifies  the  termination  of  the  voyage  at  an  intermediate 
port,  see  Mavro  v.  Ocean  Marine  Insurance  Co.  (1875),  L.  R.  10  C.  P.  414,  Ex.  Oh. ; 
Hilly.  Wilson  (ISl 9),  4  0.  P.  D.  329;  and  see  Fletcher  v.  Alexander  (1868), 
L.  E.  3  C.  P.  375,  382. 

{I)  Simonds  v.  White,  supra,  at  p.  813 ;  Dalglish  v.  Davidson  (1824),  5  Dow. 
&  Ey.  (k.  b.)  6 ;  Mavro  v.  Ocean  Marine  Insurance  Co.,  supra. 

(m)  Harris  v.  Scaramanga  (1872)  L.  E.  7  C.  P.  481,  489,  496;  Newmany.  Cazalet 
(undated),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  900  ;  Walpoley.  Fiver  (1789), 
2  Park  on  Marine  Insurance,  8th  ed.,  p.  898;  Power  y.  Whitmore  {1S15) ,  4  M.  &S. 
141.  The  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  66  (6),  seems 
to  be  intended  to  embody  the  law  laid  down  in  the  judgments  in  Harris  y. 
Scaramanga,  supra,  to  the  effect  that  if  a  general  average  loss  has  been  caused 
by  a  peril  expressly  excepted  by  the  policy  the  underwriters  would  not  be  liable 
in  respect  thereof,  whatever  might  be  the  tenor  of  the  foreign  adjustment. 
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in  accordance  with  the  foreign  adjustment  even  where  the  loss 
declared  by  such  adjustment  to  be  the  subject  of  general  average 
was  not  incurred  in  connection  with  any  of  the  perils  covered  by 
the  policy  (n). 

It  sometimes  happens  that  according  to  the  law  of  the  foreign 
country  the  question  as  to  what  losses  are  general  average  losses 
is  to  be  determined  by  the  terms  of  the  contract  of  affreightment. 
In  such  case  the  underwriter  on  a  policy  containing  the  foreign 
average  adjustment  clause  is  bound  by  the  terms  of  the  charter- 
party  although  those  terms  differ  from  what  is  the  ordinary  law  of 
the  country  to  which  the  port  of  destination  belongs  (o). 

890.  The  foreign  adjustment,  when  made  in  accordance  with  Foreign 
the  law  of  the  foreign  port,  binds  the  assured  as  well  as  the  insurer,  adjustment 
and  the  former  cannot  recover  from  the  underwriter,  as  particular  assured  as 
average,  or  otherwise,  what  the  foreign  statement  has  declared  to  well  as  on 
be  recoverable  as  general  average  by  a  contribution  of  the  other  insurer, 
interests.    The  assured  is  not  at  liberty  to  approbate  and  reprobate ; 

he  cannot  take  the  benefit  of  the  foreign  law  and  claim  general 
average  in  accordance  with  the  foreign  adjustment,  and  at  the  same 
time  repudiate  the  foreign  statement  for  the  purpose  of  claiming 
particular  average  against  his  insurer ;  he  is  bound  for  all  purposes 
by  the  foreign  statement  as  to  what  expenses  were  incurred  on 
behalf  of  ship  and  cargo  (p). 

Sub-Sect.  8. — Substituted  Expenses. 

891.  Certain  expenses,  called   "  substituted  expenses,"  which  Substituted 
are  in  fact  not  incurred  at  all,  are  allowed  in  general  average  expenses, 
or  otherwise  as  if  they  had  been  incurred.    These  are  allowed 

upon  the  principle  that  where  the  assured  is  in  a  position 
to  take  certain  measures  for  which  his  insurers  would  be 
liable,  but  instead  of  doing  so  adopts  more  expensive  measures  for 
which  the  latter  are  not  liable,  he  is  entitled  to  recover  from  them 
the  amount  for  which  they  would  have  been  liable  had  he  chosen  to 
take  the  less  expensive  course.  For  example,  where  cargo  which 
has  been  unloaded  at  a  port  of  refuge  instead  of  being  reloaded 
and  carried  to  its  destination  in  the  ship,  as  it  might  be,  is  forwarded 
by  rail  at  a  greater  expense,  the  underwriter  on  freight,  though  not 


Sect.  13. 

General 
Average. 


{n)  Harris  v.  Scaramanga  (1872),  L.  E.  1  C.  P.  481,  489,  496  ;  and  see  Hick 
V.  London  Assurance  {Governor  &  Co.)  (1895),  1  Com.  Cas.  244.  As  to  the  rule, 
where  the  foreign  adjustment  clause  is  excluded,  see  p.  452,  ante. 

(o)  De  Hart  v.  Compania  Anonima  de  Seguros  ''Aurora,'^  [1903]  2  K.  B.  503, 
C.  A.  On  account  of  this  decision  a  new  foreign  average  adjustment  clause, 
which  is  as  follows,  has  recently  been  framed  : — "  General  average  and  salvage 
to  be  adjusted  according  to  the  law  and  practice  obtaining  at  the  place  where 
the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject ;  or  if  the  contract  of  affreightment  so  provides,  accord- 
ing to  York-Antwerp  Eules,  or  in  the  case  of  wood  cargoes,  York-Antwerp  Eules 
omitting  the  first  word  of  Eule  I.  {"  No  ") ;  but,  in  all  matters  not  specifically 
referred  to  in  York- Antwerp  Eules,  I.  to  XVII.  inclusive,  the  adjustment  shall 
be  in  accordance  with  the  law  and  practice  obtaining  at  the  place  where  the 
adventure  ends,  and  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject."  Por  the  York- Antwerp  Eules,  see  pp.  508  et  seq., 
post. 

{p)  The  Mary  Thomas,  [1894]  P.  108,  C.  A. 
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Sect.  13.  liable  for  the  entire  railway  freight,  is  liable  for  the  amount  which 
General  it  would  have  cost  to  reload  the  cargo  in  the  ship  (q). 
Average.  Similarly  where  a  vessel  puts  into  a  port  of  refuge  and  has  to  be 
lightened,  if  the  cargo,  in  place  of  being  landed  and  warehoused,  is 
discharged  into  lighters  for  storage  and  is  subsequently  reshipped, 
the  sum  payable  for  the  hire  of  the  lighter  is  divided  between 
general  average,  cargo  and  freight  (r) . 

Sect.  14. — Measure  of  Loss  for  which  Insurers  are  Liable. 
Sub-Sect.  1. — Insurable  Value. 

Insurable  892.  Under  a  valued  policy,  the  amount  recoverable  in  respect 

value.  q£      total  loss  of  the  subject-matter  insured  is  (not  taking  into 

vaiued^oiic    ^^^^^^^  ^^J  ^um  recoverable  under  the  suing  and  labouring 
va  ue  po  icy.  ^jg^^g^^  ^j^^  amount  fixed  by  the  valuation  (s). 
(ii.)iUnder  an     Under  an  unvalued  policy,  the  amount  recoverable  in  respect  of  a 
poilcy^^^       total  loss  is  (again  not  taking  into  account  any  sum  recoverable 
under  the  suing  and  labouring  clause)  the  value  which  the  subject- 
matter  is  deemed  to  have  for  the  purpose  of  insurance,  and  it  is  called 
the  insurable  value  (s).    In  policies  on  ship  or  goods  it  is  generally 
assumed  that  the  object  of  the  insurance  is  to  put  the  assured,  in 
the  event  of  loss,  in  the  same  position  as  he  would  have  occupied  if 
he  had  never  embarked  on  the  insured  adventure.   But  this  assump- 
tion cannot,  from  the  nature  of  the  case,  apply  to  policies  on  profits, 
commissions,  freight  etc.,  nor  to  valued  policies  on  ship  or  goods. 

Marine  893.  The  Act  (t)  provides  with  respect  to  insurable  value  that : — 

AcTTooe  Subject  to  any  express  provision  or  valuation  in  the  policy,  the 

insurable  value  of  the  subject-matter  insured  must  be  ascertained 

as  follows : — 

(1)  In  insurance  on  ship,  the  insurable  value  is  the  value,  at 
the  commencement  of  the  risk,  of  the  ship,  including  her  outfit, 
provisions  and  stores  for  the  officers  and  crew,  money  advanced 
for  seamen's  wages,  and  other  disbursements  (if  any)  incurred  to 
make  the  ship  fit  for  the  voyage  or  adventure  contemplated  by  the 
policy,  plus  the  charges  of  insurance  upon  the  whole  (u)  ; 

The  insurable  value,  in  the  case  of  a  steamship,  includes  also 
the  machinery,  boilers,  and  coals  and  engine  stores  if  owned  by 
the  assured,  and  in  the  case  of  a  ship  engaged  in  a  special  trade, 
the  ordinary  fittings  requisite  for  that  trade  {u) ; 

(q)  Lee  v.  Southern  Insurance  Co.  (1870),  L.  E.  5  C.  P.  397. 

(r)  Por  the  provision  in  the  York- Antwerp  Rules  on  this  subject,  see  p.  509, 
post.  As  to  the  amount  for  which  underwriters  are  liable  in  respect  of  general 
average,  see  p.  471,  j)ost. 

(s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  68.  The  propositions  in 
the  text  are  of  course  subject  to  the  provisions  of  the  Act,  and  to  any  express 
provision  in  the  policy  {ibid.).  In  fact,  the  sum  recoverable  under  the  suing 
and  labouring  clause  is  never  included  in  the  amount  recoverable  under  a  loss, 
whether  total  or  partial,  because  the  claim  under  that  clause  is  considered  to  be 
wholly  distinct  from  the  claim  in  respect  of  a  loss  under  the  policy.  See  Lohre  v. 
Aitchison  (1878),  3  Q.  B.  D.  658,  C.  A.,  per  Brett,  L. J. ,  at  p.  567;  reversed 
in  part,  but  without  affecting  the  passage  cited,  sub  nom.  Aitchison  v.  Lohre 
(1879),  4  App.  Cas.  755. 

{t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  16. 

(w)  Ibid.^  s.  16(1).  As  to  what  was  deemed  to  be  covered  by  the  word 
*'  ship  "  previous  to  the  Act,  see  Roddick  v.  Indemnity  Mutual  Marine  Insurance 
Co.,  [1895]  2  Q.  B.  380,  383,  C.  A. 


Part  I. — Marine  Insurance. 


455 


statutory 
provision. 


(2)  In  insurance  on  freight,  whether  paid  in  advance  or  other-  Sect.  u. 
wise,  the  insurable  value  is  the  gross  amount  of  the  freight  at  the  Measure 
risk  of  the  assured,  plus  the  charges  of  insurance  (v) ;  of  Loss 

(3)  In  insurance  on  goods  or  merchandise,  the  insurable  value  which 
is  the  prime  cost  of  the  property  insured,  plus  the  expenses  of  and  Insurers 
incidental  to  shipping  and  the  charges  of  insurance  upon  the  liiaple  ■ 
whole  (a)  ; 

(4)  In  insurance  on  any  other  subject-matter,  the  insurable 
value  is  the  amount  at  the  risk  of  the  assured  when  the  policy 
attaches,  plus  the  charges  of  insurance  (b), 

894.  As  regards  the  above  provision  numbered  (1),  there  seems  Expianatiori 
little  doubt  but  that  the  term  "  at  the  commencement  of  the  risk  "  '^^ 
means  at  the  commencement  of  the  risk  at  each  stage  of  the  voyage, 
and  that  therefore  on  a  policy  "at  and  from"  the  insurable  value  of 
the  ship  would  comprise  her  outfit,  provisions,  and  stores  etc.  at 
the  commencement  of  the  voyage,  and  not  merely  at  the  time  when 
the  policy  attached. 

As  regards  the  above  provision  numbered  (3),  the  prime  cost  of 
goods  is  generally  evidenced  by  the  invoice  price  (c). 

In  all  the  above  provisions  the  charges  of  insurance  are  men- 
tioned, and  it  is  expressly  enacted  that  the  assured  has  an  insurable 
interest  in  the  charges  in  any  insurance  he  may  effect  (d).  The 
mode  in  which  these  charges  are  insured  is  as  follows  : — If  the 
premium  of  insurance,  together  with  the  stamp  duties  and  other 
charges  of  insurance,  amount  to  r  per  cent.,  and  if  the  loss  amount 
to  a  sum  S,  then  the  total  amount  required  to  be  insured  would 
be  S  X 

Sub-Sect.  2. — Particular  Average  ;  Particular  Charges  ;  Salvage  Charges  ;  the 
Suing  and  Labouring  Clause;  the  Memorandum  in  the  Policy. 

(i.)  Particular  Average ;  Particular  Charges ;  Salvage  Charges. 

895.  A  particular  average  loss   is  any  partial  loss  of  the  Particular 
subject-matter  insured,  which  is  not  a  general  average  loss  (/).  ^^^^^s^- 
Thus  if  part  of  the  goods  be  lost,  or  if  the  ship  be  damaged, 


{v)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  16  (2).  This  was  the  law 
previous  to  the  Act  {Forbes  v.  Aspinall  (1811),  13  East,  323,  326 ;  Palmer  v. 
Blackburn  (1822),  1  Bing.  61).  In  United  States  Shipping  Co.  v.  Empress 
Assurance  Corporation,  [1907]  1  K.  B.  259,  Channell,  J.,  held  that  a  charterer 
who  sub-let  the  ship  was  entitled  to  recover  the  whole  freight  without  deduction 
of  the  chartered  freight  which  he  would  have  had  to  pay  the  shipowner. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  16(3). 

(b)  Ibid.,  s.  16  (4). 

(c)  As  regards  the  invoice  price  of  goods  shipped  from  a  foreign  port  and 
expressed  in  the  currency  of  a  foreign  country,  see  1  Magens,  Essay  on  In- 
surances, s.  40  ;  2  Phillips,  Law  of  Insurance,  s.  1231 ;  Thellusson  v.  Bewick 
(1793),  1  Esp.  77  ;  and  Arnould  on  Marine  Insurance,  s.  366. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  13. 

(e)  See  Arnould  on  Marine  Insurance,  ss,  362,  363.  It  may  be  easily  shown 
by  algebra  that  the  effect  of  applying  the  above  formula  is  to  enable  the 
assured  to  recover  the  premium  on  the  premium  down  to  the  total  extinction 
of  the  risk. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  64  (1).  As  to  general 
average  losses,  see  pp.  447  et  seq.,  ante. 
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by  a  peril  insured  against,  such  loss  or  damage,  when  not 
caused  by  a  general  average  act  so  as  to  constitute  a  general 
average  loss,  is  a  particular  average  loss  (g).  Particular  average  " 
does  not  include  expenses  incurred  by  or  on  behalf  of  the  assured 
for  the  safety  or  preservation  of  the  subject-matter  insured.  Such 
expenses  are  either  general  average  or  salvage  charges,  or  they  are 
so-called  "particular  charges." 

896.  It  is  important  to  notice  carefully  the  distinction  between 
these  three  classes  of  expenses.  General  average  charges  have  already 
been  dealt  with  {h).  The  term  "  salvage  charges  "  means  the  charges 
which  are  recoverable  under  maritime  law  by  a  salvor  independently 
of  contract.  The  right  to  these  is  wholly  dependent  upon  the 
success  of  the  salvage  operations  (i);  they  do  not  include  the 
expense  of  services  in  the  nature  of  salvage  rendered  by  the  assured 
or  his  agents,  or  by  any  person  employed  for  hire  by  them  for  the 
purposes  of  averting  a  peril  insured  against.  Such  expenses,  where 
properly  incurred,  may  be  recovered  as  particular  charges,  or  as  a 
general  average  loss,  according  to  the  circumstances  under  which 
they  were  incurred  {k).  Thus  expenses  incurred  for  the  preservation 
or  safety  either  of  ship  or  cargo,  or  freight,  and  not  of  the  whole 
property  at  risk,  are  particular  charges,  and  are  neither  general 
average,  nor  particular  average,  nor  salvage  charges. 

Subject  to  any  express  provision  in  the  policy,  salvage  charges 
incurred  in  preventing  a  loss  by  perils  insured  against  may  be 
recovered  as  a  loss  by  these  perils,  and  are  not  recoverable  under 
the  suing  and  labouring  clause  (I).  As  will  be  seen  (m),  particular 
charges  are  recoverable  under  that  clause. 

(ii.)  The  Suing  and  Labouring  Clause  [n). 

897.  As  to  this  clause  the  following  points  are  to  be  noticed  : — 
The  clause  is  an  agreement  supplementary  to  and  distinct 

from  the  contract  contained  in  the  body  of  the  policy,  its  object 
being  to  encourage  the  assured,  in  case  of  accident,  to  take  all 
necessary  steps  for  the  preservation  of  the  property  insured.  For 


[g)  In  Kidston  v.  Empire  Insurance  Co.  (1866),  L.  E.  1  0.  P.  535,  it  was 
found  by  a  special  jury  that  in  the  business  of  marine  insurance  particular 
average  denotes  actual  damage  done  to  or  loss  of  part  of  the  subject-matter  of 
the  insurance,  but  that  it  does  not  include  any  expenses  incurred  in  recovering 
or  preserving  the  property  insured,  which  were  termed  particular  charges. 

[h)  See  pp.  447  et  seq.,  ante. 

[i)  See  title  Shipping  and  Navigation. 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  65  (2)  ;  Aitcliison  v. 
Lohre  (1879),  4  App.  Cas.  755.  The  distinction  between  maritime  salvage  which 
is  independent  of  contract,  and  salvage  services  rendered  under  a  contract, 
must  often  be  one  of  great  nicety,  inasmuch  as  no  one  has  a  right  to  render 
salvage  services  to  a  ship  against  the  will  of  the  master. 

[l)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  65  (1);  Aitcliison  v. 
Lohre,  supra.  As  to  the  conditions  under  which  salvage  remuneration  is 
claimable  and  as  to  the  amount  recoverable  therefor,  see  title  Shipping  and 
Navigation. 

(m)  See  p.  457,  post. 

(n)  This  clause  is  set  out  in  the  form  of  Lloyd's  policy,  note  {p),  p.  340, 
ante. 
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this  purpose  the  underwriters  agree  that  any  such  action  shall  be     ^ect.  u. 
without  prejudice  to  the  insurance  or  to  the  notice  of  abandonment  Measure 
in  the  case  of  a  constructive  total  loss,  and  also  to  contribute  to  any      of  Loss 
expenditure  incurred  for  the  purpose  of  averting  impending  loss,    foi"  which 
It  is  because  the  clause  is  supplementary  to  and  distinct  from  the  Insurers 
contract  contained  in  the  body  of  the  policy  that  the  assured  can 
recover  in  respect  of  a  single  loss,  not  only  the  whole  amount 
insured,  but  also  in  addition  to  it  the  expenses  incurred  under  the 
clause  (o). 

898.  The  clause  covers  particular  charges  and  not  a  general  Covers 
average  loss,  because  by  its  very  terms  it  is  confined  to  expenses  charges^^ 
incurred  for  the  safety  and  preservation  of  the  particular  property 
insured,  and  does  not  comprise  expenses  incurred  for  the  safety 

of  the  whole  adventure  (p). 

899.  It  does  not  cover  maritime    salvage  charges,  because  But  not 
maritime  salvage  services,  as  distinguished  from  services  in  the  maritime 
nature  of  salvage  rendered  under  an  agreement,  are  not  rendered  chargS. 
by  the  assured,  their  factors,  servants,  and  assigns.  Maritime 
salvage  charges,  therefore,  are  recoverable  only  under  the  head  of  a 

loss  by  a  peril  insured  against,  and  cannot  be  recovered  in  addition 
to  the  sum  insured  (q). 

900.  Although   the  provision   in  the   suing   and    labouring  Duty  of  the 
clause  is  of  a  permissive  character,  it  is  nevertheless  the  duty  of  ^^^g^^^^^^^j. 
the  assured  and  his  agents,  in  all  cases,  to  take  such  measures  as  step^s  toTafe- 
may  be  reasonable  for  the  purpose  of  averting  or  minimising  guard  the 

a  loss  (r).  property. 

(o)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  78  (1) ;  Lohre  v. 
Aitchison{181S),  3  Q.B.D.  558,  C.  A., per  Brett,  L.J.,  at  p.  567;  and  in  the  judg- 
ment in  the  same  case  in  the  House  of  Lords,  sub  nom.  Aitchison  v.  Lohre  (1879), 
4  App.  Cas.  755,  per  Lord  BLACKBURisr,  at  p.  763.  The  suing  and  labouring 
clause  does  not  cover  the  costs  incurred  by  the  assured  in  successfully  defending 
an  action  brought  against  them  to  recover  a  loss  in  respect  of  which  the  under- 
writers would  have  been  liable  under  the  running  down  clause  (see  p.  441,  ante) 
{Xenos  V.  Fox  (1869),  L.  E.  4  C.  P.  665,  Ex.  Ch.).  Nor  does  it  apply  to  an 
insurance  effected  by  a  carrier  of  goods,  not  upon  the  cargo  itself,  but  in  order 
to  protect  himself  from  liabilities  which  he  might  incur  as  carrier  {Cunard 
Steamship  Co.  v.  Marten,  [1903]  2  K.  B.  511,  C.  A.). 

(p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  78  (2),  (3). 

[q)  Ibid.,  s.  78  (2).  See  judgment  of  Lord  Blackbtjrn  in  Aitchison  v.  Lohre, 
supra;  Dixon  v.  Whitworth,  Dixoji  v.  Sea  Insurance  Co.  (1880),  4  Asp.  M.  L.  C. 
327,  0.  A. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  78  (4),  which  seems  to 
be  taken  from  a  dictum  in  the  judgment  in  Currie  &  Co.  v.  Bombay  Native 
Insurance  Co.  (1869),  L.  E.  3  P.  C.  72,  81,  84.  In  Kidston  v.  Empire  Marine 
Insurance  Co.  (1867),  L.  E.  2  C.  P.  357,  Ex.  Ch.,  Kelly,  C.B.,  at  p.  365,  in 
delivering  the  judgment  of  the  Exchequer  Chamber,  said  that,  although  not 
unreasonable,  it  had  never  been  held  to  be  law  in  this  country  that  if  the 
owner  of  freight  fails  to  earn  it  by  his  own  default  he  should  be  disentitled 
to  recover  it  as  against  the  insurer.  The  Marine  Insurance  Act,  1906  (6  Edw. 
7,  c.  41),  s.  78  (4),  must  be  read  in  connection  with  s.  55  {i^id.),  and  it  remains 
to  be  decided  whether  it  enables  the  underwriter,  who  is  liable  for  a  loss,  to 
counter-claim  damages  for  a  breach  of  duty  on  the  part  of  the  assured  or  his 
agents  in  not  taking  reasonable  steps  in  order  to  avert  or  minimise  the  loss,  or 
if  not,  what  other  effect  is  to  be  given  to  this  provision.  It  seems  clear  that 
he  cannot  recover,  under  the  suing  and  labouring  clause,  expenses  which  he 


458 


Insurance, 


Sect.  14. 

Measure 
of  Loss 
for  which 
Insurers 
are  Liable. 

Where  the 
suing  and 
labouring 
clause  applies. 


901.  The  occasion  upon  which  the  suing  and  labouring  clause 
comes  into  force  is  the  happening  of  any  loss  or  misfortune  covered 
by  the  policy  ;  if  it  be  not  covered  by  the  policy  the  clause  has  no 
operation.  For  instance,  if  a  ship  insured  free  of  capture  be  in 
danger  of  being  taken  by  an  enemy,  and  the  assured  or  his  servants 
take  steps  to  prevent  the  capture,  this  will  not  fall  within  the 
terms  of  the  clause,  and  no  charges  incurred  for  this  purpose  will 
be  recoverable.  Similarly  if  the  policy  is  one  against  total  loss 
only,  and  there  is  danger,  not  of  a  total  loss,  but  only  of  a  partial 
loss,  the  expenses  incurred  to  prevent  such  partial  loss  are  not 
recoverable  under  the  clause  (s).  But,  if  goods  are  insured  free  of 
average,  or  free  of  average  under  5  per  cent.,  and  there  is  a  danger  of 
a  total  loss  or  a  loss  exceeding  5  per  cent.,  which  is  averted  by  the 
action  of  the  assured  or  his  servants  so  that  the  resulting  loss  is  not 
covered  by  the  policy,  the  expenses  so  incurred  to  avert  the  loss  may 
be  recovered  under  the  suing  and  labouring  clause,  although  the 
actual  loss  cannot  be  claimed  (a). 


policy. 


(iii.)  TJie  Memorandum  in  the  Policy. 

The  memo-  902.  There  are  certain  commodities  which  by  their  nature  are 
liable  to  be  easily  damaged  by  ordinary  perils  of  the  seas,  and  there 
are  other  subject-matters  of  insurance  as  to  which  it  may  be 
difficult  to  ascertain  whether  small  losses  are  occasioned  by  the 
perils  insured  against  or  by  the  inherent  vice  of  the  subject-matters. 
It  is  for  this  reason  that  the  clause  known  as  the  "  memorandum  " 
is  inserted  at  the  foot  of  Lloyd's  policy  (6). 

903.  As  to  the  words  by  which  the  enumerated  articles  are 
described  in  the  memorandum,  it  has  been  decided  that  the  word 
"  corn  "  includes  "  malt "  (c),  peas  and  beans  {d),  but  not  rice  (e) ; 
and  that  the  word  "  salt"  does  not  include  saltpetre  (/).  Evidence 
of  usage  is  admissible  to  determine  what  is  included  in  the 
description  of  the  articles  mentioned  in  the  memorandum  (^). 


Specification 
of  articles  in 
the  memoran- 
dum. 


Construction 
of  the  memo- 
randum : 

(i.)  Unless 
general ; 


904.  The  following  points  are  to  be  noticed  as  to  the  construc- 
tion of  the  memorandum,  or  of  clauses  similar  in  effect : — 

The  term  at  the  end  of  the  memorandum  "  unless  general " 

has  incurred  in  saving  or  protecting  the  property  ((7roMa?i  v.  Stamer,  [1904] 
1  K.  B.  87). 

(s)  Great  Indian  Peninsula  Bail.  Co.  v.  Saunders  ( 1862),  2  B.  &  S.  266, 
Ex.  Ch. ;  Booth  v.  Gair  (1863),  15  0.  B.  (n.  s.)  291.  In  the  latter  case  the  court 
proceeded,  whether  rightly  or  wrongly,  on  the  ground  that  there  was  no  risk 
of  a  total  loss  to  the  goods. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  78  (1) ;  Kidston  v.  Empire 
Insurance  Co.  (1866),  L.  K.  1  0.  P.  535,  per  Willes,  J.,  at  pp.  542 — 544 ;  affirmed 
(1867),  L.  E.  2  C.  P.  357,  Ex.  Ch. ;  approved  Meyer  v.  Ralli  (1876),  1  C.  P.  D.  358. 

{h)  Eor  the  text  of  the  clause,  see  note  [p),  p.  340,  ante. 

ic)  Moody  V.  Surridge  (1794),  2  Esp.  633. 

((/)  Mason  v.  Skurray  (1780),  1  Park  on  Marine  Insurance,  8th  ed.,  pp.  245, 
253. 

(e)  Scott  V.  Bourdillion  (1806),  2  Bos.  &  P.  (n.  r.)  213. 

(/)  Journu  V.  Bourdieu  (1787),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  245. 

{y)  As  to  usages  generally,  see  title  Custom  and  Usages,  Vol.  X.,  pp.  249 
et  seq.,  297  tt  seq.  As  to  admissibility  of  evidence  of  usages,  see  ihid.,  p.  260; 
and  pp.  344  et  seq.,  ante. 
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means  that  the  underwriter  is  not  liable  for  a  partial  loss  of  or     s^f^cr  u. 
damage  to  the  subject-matter  insured,  unless  the  loss  or  damage  Measure 
be  in  the  nature  of  general  average,  but  that  for  losses  of  the  latter     of  Loss 
character  he  is  liable  (h).    Moreover,  where  in  the  memorandum  which 
or  any  other  clause  in  the  policy  the  subject-matter  is  warranted 
free  from  particular  average  (i),  either  wholly  or  under  a  certain  per- 
centage, the  insurer  is  nevertheless  liable  for  salvage  charges,  and 
for  particular  charges  and  other  expenses  properly  incurred  pursuant 
to  the  provisions  of  the  suing  and  labouring  clause  in  order  to 
avert  a  loss  insured  against  (j). 

905.  In  the  case  of  a  voyage  policy,  successive  distinct  par-  (ii.)  Succes- 
ticular  average  losses,  whether  on  ship,  freight,  or  cargo,  occurring 
during  the  voyage  may  be  added  together,  so  that  if  the  aggregate 
exceeds  the  specified  percentage  the  underwriter  will  be  liable  ;  but 
in  the  case  of  a  time  policy,  the  shipowner  cannot  add  together  all 
the  losses  that  have  occurred  during  the  insured  period ;  he  can 

only  add  together  such  average  losses  as  have  occurred  on  the  same 
voyage  (k). 

906.  Unless  the  policy  otherwise  provides,  where  the  subject-  (iii.)  General 
matter  insured  is  warranted  free  from  particular  average,  under  average  loss 
a  specified  percentage,  a  general  average  loss  cannot  be  added  to  added^o^ 
particular  average  loss  to  make  up  the  specified  percentage  (l).  particular 

average  loss  ; 

907.  For  the  purpose  of  ascertaining  whether  the   specified  Eeo-ard 
percentage  has  been  reached  regard  must  be  had  only  to  the  actual  is  had  only  to 
loss  suffered  by  the  subject-matter  insured.  Particular  charges  and  J^^^^^^^^^ 
the  expenses  of  and  incidental  to  ascertaining  and  proving  the  loss  damage  ; 
must  be  excluded  (?7i) . 

908.  The  specified  percentage  is  calculated  not  on  the  whole  (v.)  Basis  of 
amount  at  risk  under  the  policy,  but  only  on  that  which  was  at  calculation ; 
risk  at  the  time  of  the  loss  (n). 

909.  Upon  articles  enumerated  in  the  5  per  cent,  clause  in  (vi.)  Calcula- 
tions upon 


articles 


(h)  Wilson  Y.  Smith  {116^),  3  Burr.  1550;  Frice  &  Co.  v.  A  1  Ships'  Small  ^^^^^^^fj^.^,' 
Damage  Insurance  Association  (1889),  22  Q,.  B.  D.  580,  0.  A.  o^ate^value  ' 

(*)  Sometimes  insarances  are  etfected  "liable  for  total  loss  only."  This  ^  ' 
clause  is  held  to  mean  liable  only  in  case  of  total  loss,  and  to  be  equivalent  to 
the  clause  "free  of  particular  average."  See  judgments  of  Willes,  J.,  and  of 
the  Exchequer  Chamber,  in  Kidston  v.  Empire  Insurance  Co.  (1866),  L.  E.  1 
0.  P.  535;  (1867),  L.  E.  2  C.  P.  357  ;  and  of  the  Court  of  Queen's  Bench 
delivered  by  Blackburn,  J.,  in  Great  Indian  Peninsula  Bail.  Co.  v.  Saunders 
(1861),  1  B.  &  S.  41,  at  p.  50  ;  Dixon  v.  Whitworth,  Dixon  v.  Sea  Insurance  Co. 
(1880),  4  Asp.  M.  L.  C.  i38,  327,  C.  A. 

{j)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  76  (2),  Sched.  I.,  r._13 
{i.e.,  a  total  loss,  or  a  loss  amounting  to  the  specified  percentage ;  see  p.  458, 
ante).  It  follows  that,  although  salvage  charges  are  recoverable  as  a  loss  by 
perils  insured  against,  they  do  not  constitute  a  particular  average  loss. 

{k)  Stewart  v.  Merchants  Marine  Insurance  Co.  (1885),  16  Q.  B.  D.  619,  C.  A. ; 
Price  &  Co.  y.  A  1  Ships'  Small  Damage  Insurance  Association,  supra,  at  p.  589. 

[1]  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  76  (3),  adopting  the 
decision  in  Price  &  Co.  v.  ^  1  Ships'  Small  Damage  Insurance  Association, 
supra. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  76  (4). 
(n)  Rohl  V.  Parr  (1796),  1  Esp.  445. 
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(vii.)  Where 
the  contract 
is  or  is  not 
severable  : 


(viii.)  Mean- 
ing of  "  unless 
stranded"  ; 


the  memorandum  the  proportion  of  damage  is  calculated  upon  the 
amount  of  each  specified  article  taken  separately,  the  meaning  of  the 
memorandum  being  that  sugar  shall  be  free  of  average  under  5  per 
cent.,  hemp  free  of  average  under  5  per  cent.  etc.  (o).  But  where, 
as  in  the  3  per  cent,  clause,  the  rest  of  the  cargo,  under  the  general 
term  "  all  other  goods,"  is  warranted  free  of  average,  without  any 
specification  of  distinct  classes,  it  seems  that  the  percentage  of 
damage  is  calculated  on  their  aggregate  value,  except  in  the  case  of 
articles  separately  valued  in  the  policy  ( p).  But  the  mere  fact  of 
articles  of  the  same  description  being  made  up  in  separate  packages 
is  not  enough,  in  the  absence  of  a  stipulation  to  the  contrary,  to 
allow  the  specified  percentage  to  be  calculated  on  each  package  (q) . 
For  this  reason  stipulations  are  often  introduced  into  the  policy, 

as,  for  example,  in  the  case  of  a  steamer,  "hull  valued  at  £  , 

machinery  at  £>  ,  to  pay  average  on  each  as  if  separately 

insured  "  :  or,  in  case  of  goods,  "  to  pay  average  on  each  species, 
as  though  separate  interests  separately  insured  "  ;  "to  pay  average 
on  ten,  fifteen  or  twenty  hogsheads,  succeeding  numbers,"  or, 
"  running  landing  numbers,  as  if  etc.,"  as  before.  Where  no  such 
stipulations  are  introduced  in  the  policy  the  assured  may  at  his 
option  calculate  the  percentage  either  on  the  whole  amount  or  on 
the  separate  specified  packages  or  interests  (r). 

910.  More  generally,  where  the  subject-matter  insured  is 
warranted  free  from  particular  average,  the  assured  cannot  recover 
for  a  loss  of  part,  other  than  a  loss  incurred  by  a  general  average 
sacrifice,  unless  the  contract  contained  in  the  policy  be  apportion- 
able  ;  but  if  the  contract  be  apportionable,  the  assured  may  recover 
for  a  total  loss  of  any  apportionable  part  (s). 

911.  The  memorandum  contains  at  the  end  of  it  the  clause 
"  unless  stranded."  The  meaning  and  effect  of  this  clause  is  that 
where  the  ship  has  stranded,  the  insurer  is  liable  for  the  excepted 
losses,  although  the  loss  is  not  attributable  to  the  stranding ; 
provided  that  when  the  stranding  takes  place  the  risk  has  attached, 
and,  if  the  policy  be  on  goods,  that  the  damaged  goods  are  on 
board  {t).  But  the  stranding  of  a  lighter  in  which  goods  are 
conveyed  from  ship  to  shore  is  not,  in  the  absence  of  a  stipulation 
to  the  contrary,  within  the  exception  (u). 

[o)  Stevens,  Essay  on  Average  in  Marine  Insurance,  p.  223. 
p)  Phillips,  Law  of  Insurance,  s.  1878. 

(q)  1  Magens,  Essay  on  Insurances,  s.  61  ;  Stevens,  Essay  on  Average  in 
Marine  Insurance,  p.  224. 

(r)  Hagedorn  v.  Whitmore  (1816),  1  Stark.  157. 
Is)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  76  (1). 
{t)  I  hid.,  Sched.  I.,  r.  14,  adopting  the  decisions  in  Burnett  v.  Kensington 
(1797),  7  Term  Eep.  210;  Bowring  v.  Emslie  (1790),  cited  in  7  Term  Eep.  215  ; 
Thames  and  Mersey  Marine  Insurance  Co.  v.  Pitts,  Son  &  King,  [1893]  1  Q.  B. 
476  ;  Boux  v.  Salvador  (1835),  1  Bing.  (n.  c.)  526;  The  Alsace  Lorraine,  [1893] 
P.  209.  As  to  the  meaning  attached  by  usage  to  a  clause  "  vrarranted  free 
from  particular  average  and  loss  unless  caused  by  stranding  etc.,"  see  Otago 
Farmers^  Co-operative  Association  of  New  Zealand  v.  Thompson,  [1910]  2  K.  B. 
145  (cargo  condemned  by  sanitary  authority — evidence  of  usage). 

(u)  Hoffman  v.  Marshall  (1835),  2  Bing.  (n.  c.)  383  ;  Thames  and  Mersey 
Marine  Insurance  Co.  v.  Fitts,  Son  &  King,  supra. 
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(ix.)  Strand- 
ing ; 


912.  A  ship  is  not  stranded  within  the  meaning  of  the  memo- 
randum if  she  merely  touches  on  the  obstructing  object,  whether 
rock,  bank,  or  whatever  other  nature,  without  remaining  fixed 
upon  it  for  some  space  of  time,  but,  on  the  other  hand,  if  she  settles 
down  in  a  quiescent  state  this  is  stranding,  and  the  amount  of 
damage  sustained  by  the  ship  has  nothing  to  do  with  the  question 
of  stranding  or  no  stranding  (v).  There  is  no  stranding  where  the 
ship  takes  the  ground  in  the  ordinary  course  of  navigation  (a). 
But  where  the  taking  of  the  ground  does  not  happen  solely  from 
those  natural  causes  which  are  necessarily  incident  to  the  ordinary 
course  of  navigation  in  which  the  ship  is  engaged,  but  either  wholly 
or  in  part,  from  some  accidental  or  extraneous  cause,  there  is  a 
stranding  (b).  So  where  by  temporary  circumstances  the  bottom 
of  a  harbour  is  in  a  different  condition  to  its  ordinary  state, 
and  a  vessel  takes  the  ground  in  a  different  manner  than  that 
which  was  intended,  she  is  stranded  within  the  meaning  of  the 
memorandum  (c). 

913.  Finally,  it  is  important  to  notice  that  the  warranty  con-  (x.)  Warranty 
tained  in  the  memorandum  is  an  exception  from  the  underwriter's  excep- 
liability  under  the  policy,  and  that  therefore,  unless  there  are  words  underwater's 


[v]  M'Dougle  v.  Royal  Exchange  Assurance  (1816),  4  Camp.  283  ;  4  M.  &  S. 
503;  Dobson  v.  Bolton  (1799),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  239; 
Bal&r  V.  Towrij  (1816),  1  Stark.  436;  Harman  v.  Vaux  (1813),  3  Camp.  429, 
overruling  Baring  v.  Henkle  (1801),  1  Marshall  on  Marine  Insurance,  3rd  ed., 
p.  232.  A  policy  insuring  against  the  loss  of  a  vessel  by  "  grounding  or  strand- 
ing "  does  not  cover  a  loss  of  the  sinking  of  the  vessel  in  deep  water  [Baker- 
Wiiteley  Coal  Co.  v.  Marten  (1910),  26  T.  L.  E.  314). 

(a)  Wells  V.  Hopwood  (1832),  3  B.  &  Ad.  20,  per  Taunton,  J.,  at  p.  27,  per 
Parke,  J.,  at  p.  29,  and  ^er  Lord  Tenteeden,  C.J.,  at  p.  34;  Corcoran  v. 
Gurney  (1853),  1  E.  &  B.  456,  per  Lord  Campbell,  C.J.,  at  p.  461 ;  Kingsford 
V.  Marshall  (1832),  8  Bing.  458, ^er  Tindal,  C.J.,  at  p.  463;  see  also  Hearne  v. 
Edmunds  (1819),  1  Brod.  &  Bing.  388;  Magnus  v.  Buttemer  (1852),  11  C.  B.  876. 

(b)  Carruthers  v.  Sydebotham  (1815),  4  M.  &  S.  77 ;  Fletcher  v.  Inglis  (1819), 
2  B.  &  Aid.  315  ;  Bayner  v.  Godmond  (1821),  5  B.  &  Aid.  225;  Barrow  v.  Bell 
(1825),  4  B.  &  C.  736;  Bishop  v.  Pentland  (1827),  7  B.  &  C.  219. 

(c)  De  Mattos  v.  Saunders  (1872),  L.  E.  7  C.  P.  570 ;  Letchford  v.  Oldham 
(1880),  5  Q.  B.  D.  538,  C.  A.;  compare  Wells  v.  Hopiuood,  supra;  Corcoran 
V.  Gurney,  supra.  The  more  modern  form  of  marine  policy  extends  the 
exceptions  contained  in  the  memorandum  in  Lloyd's  policy  by  the  insertion  of 
the  following  clause,  or  some  other  similar  form : — 

"  Warranted  free  from  particular  average,  unless  the  vessel  or  craft  be 
stranded,  sunk,  or  burnt,  each  craft  or  lighter  being  deemed  a  separate 
insurance.  Underwriters,  notwithstanding  this  warranty,  to  pay  for  any 
damage  or  loss  caused  by  collision  with  any  other  ship  or  craft,  and  any  special 
charges  for  warehouse  rent,  reshipping,  or  forwarding,  for  which  they  would 
otherwise  be  liable.  Also  to  pay  the  insured  value  of  any  package  or  packages 
which  may  be  totally  lost  in  transhipment.  Grrounding  in  the  Suez  Canal 
not  to  be  deemed  a  stranding,  but  underwriters  to  pay  any  damage  or  loss 
which  may  be  proved  to  have  directly  resulted  therefrom." 

A  partial  burning  of  the  ship  may  be  within  the  scope  of  this  clause,  but 
whether  a  vessel  is  or  is  not  a  burnt  ship  is  in  anv  particular  case  a  question  of 
fact  {The  Glenlivet,  [1893]  P.  164  ;  affirmed,  [1894]  P.  48,  C.  A.).  As  to  whether 
a  vessel  is  sunk  within  the  meaning  of  the  clause,  see  Bryant  and  May  v. 
London  Assurance  Corporation  (1886),  2  T.  L.  E.  591.  As  to  the  meaning  of 
collision,  see  Chandler  v.  Blogg  (1897),  3  Com.  Cas.  18;  Richardson  v.  Burrows 
(1880),  cited  in  Lowndes,  Law  of  Marine  Insurance,  2nd  ed.,  p.  199,  per  Lord 
Coleridge,  C.J. ;  The  Munroe,  [1893]  P.  248 ;  Union  Marine  Insurance  Co, 
V.  Borwick,  [1895]  2  Q.  B.  279. 
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of  repairs  are 
simul- 
taneously 
executed. 


The  insured 
as  his  own 
underwriter. 


clearly  showing  a  contrary  intention,  the  underwriter  cannot  be  made 
liable  under  the  memorandum  for  what  would  not  be  a  peril  insured 
against  under  the  general  words  of  the  policy,  e.g.,  not  for  wear  and 
tear  or  stranding  in  the  ordinary  course  of  navigation. 

914.  It  sometimes  happens  that  a  ship  is  docked  for  the  purpose 
of  executing  repairs  of  damage  for  which  the  underwriter  is 
liable,  and  also  repairs  the  cost  of  which  has  to  be  borne  by  the 
owner,  such  as  wear  and  tear.  In  these  cases  both  classes  of 
repairs  may  be  simultaneously  executed,  and  expenses,  such  as 
putting  into  dock  and  dock  dues,  may  be  incurred  which  would  have 
been  necessary  for  either  purpose  alone.  In  these  circumstances, 
in  estimating  whether  the  damage  by  perils  insured  against  exceeds 
the  3  per  cent,  mentioned  in  the  memorandum,  those  expenses 
must  be  divided  between  the  underwriter  and  the  owner,  and,  in 
the  absence  of  some  reason  to  the  contrary,  in  equal  proportion  {d). 

The  question  of  the  apportionment  of  expenses  in  cases  similar 
to  those  above  mentioned,  apart  from  the  memorandum  in  the 
policy,  is  dealt  with  elsewhere  (e). 

Sub-Sect.  3. —  Measure  of  Indemnity. 
(i.)  In  General . 

915.  Where  the  assured  is  insured  for  an  amount  less  than 
the  insurable  value,  or,  in  the  case  of  a  valued  policy,  for  an 

[d)  Marine  Insurance  Co.  v.  China  Transpacific  Steamship  Co.  (1886),  11 
App.  Cas.  573  (known  as  the  Vancouver  Case).  If  the  question  were  res  Integra  and 
had  not  heen  decided  by  the  House  of  Lords,  it  might  well  be  doubted  whether 
this  decision  was  right ;  for  in  determining  whether  a  loss  is  constructively 
total  or  not,  contributions  from  the  owners  of  other  interests  towards  the 
repairs  of  general  average  damage  are  never  taken  into  account,  and  it  is 
difficult  to  see  how  the  extent  of  damage  is  diminished  by  the  fact  that  contri- 
butions may  be  recoverable  from  owners  of  other  interests.    The  apportionment 
of  these  expenses  was  sought  to  be  justified  by  the  argument  that  the  contract 
of  marine  insurance  was  a  contract  of  indemnity,  and  that  therefore  the  assured 
ought  not  to  be  allowed  to  gain  any  incidental  benefit  by  the  insurance,  but  it  is 
to  be  observed  that  this  contention  was  expressly  overruled  by  Lord  Esher,  M.E., 
at  p.  577,  and  by  Lord  Heeschell,  L.C.,  at  p.  588.    It  is  difficult  to  reconcile 
the  Vancouver  Case,  supra,  with  Euahon  Steamship  Co.  v.  London  Assurance,  [1900] 
A.  C.  6  (known  as  the  Huahon  Case) ;  and  there  is  an  elaborate  discussion  in 
Arnould  on  Marine  Insurance,  s.  1005,  on  this  point.     It  is  to  be  noticed 
that  in  the  Vancouver  Case,  supra,  two  classes  of  repairs  were  resolved  upon  as 
soon  as  the  ship  had  been  surveyed  on  going  into  dry  dock,  and  it  was 
assumed  that  the  case  ought  to  be  dealt  with  as  if  the  vessel  had  been 
docked  for  the  purpose  of  executing  both  classes  of  repairs.     On  this  point 
see  the  Vancouver  Case,  supra,  per  luovd  Blackburn,  at  p.  593,  andji9er  Lord 
Heeschell,  L.O.,  at  p.  590.    And  it  seems  that  it  is  only  by  reason  of  this 
assumption  that  the  decision  in  the  Vancouver  Case,  supra,  can  be  reconciled  with 
the  liuabon  Case.    It  should  further  be  noticed,  as  was  observed  by  Lord 
Macnaghten  in  the  Buahon  Case,  that  it  was  not  necessary  in  the  Vancouver 
Case  to  decide  anything  more  than  that  some  part  of  the  expenses  must  be 
borne  by  the  underwriters,  and  that  it  was  not  at  all  necessary  to  determine 
that  they  were  not  liable  for  the  whole  amount  of  them.    On  the  whole  it  seems 
unhkely  that  the  decision  in  the  Vancouver  Case,  supra,  will  be  followed,  except 
where  the  facts  are  substantially  identical  with  those  which  were  the  subject- 
matter  of  that  case.  In  The  IJaversham  Grange,  [1905]  P.  307,  0.  A.,  the  principle 
was  applied  in  apportioning  the  damage  occasioned  by  two  wrong-doing  vessels 
to  a  third  vessel,  but  that  case  did  not  turn  upon  rights  arising  out  of  the 
contract  of  insurance  or  indemnity, 
(e)  See  p.  468,  post. 
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amount  less  than  the  policy  valuation,  he  is  deemed  to  be  his  own 
insurer  in  respect  of  the  uninsured  balance  (/).  He  then  bears 
such  part  of  the  loss  as  is  proportional  to  the  uninsured  balance, 
and  in  case  of  a  total  loss  is  entitled  to  the  same  proportion  of  the 
salvage  (g).  For  this  reason  it  is  convenient  to  consider  him  as 
his  own  underwriter,  liable  to  pay  to  himself  a  sum  proportional  to 
the  uninsured  balance,  for  by  so  doing  it  may  be  laid  down  as  a 
general  proposition  that  each  underwriter  is  liable  for  the  loss  in 
proportion  to  the  amount  underwritten  by  himself. 

An  assured  may  be  said  to  be  "  fully  "  insured  if  in  the  case  of 
an  unvalued  policy  he  is  insured  to  the  full  extent  of  the  insurable 
value  of  the  subject-matter  insured,  or,  in  the  case  of  a  valued 
policy,  to  the  full  extent  of  the  value  fixed  by  the  policy,  and  this 
will  serve  to  explain  the  term  "  measure  of  indemnity,"  which  is 
a  new  term  introduced  by  the  Act.  This  is  the  amount  which  the 
assured,  if  fully  insured  by  the  policy,  can  recover  in  respect 
of  a  loss,  and  it  is  called  the  "measure  of  indemnity"  because 
the  insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  to 
indemnify  the  assured  against  such  proportion  of  the  loss  as  the 
amount  of  his  subscription  bears  to  the  value  fixed  by  the  policy 
in  the  case  of  a  valued  policy,  or,  to  the  insurable  value  in  the  case 
of  an  unvalued  policy  (h). 

Thus  let  M  be  the  measure  of  indemnity,  i.e.,  the  amount  of  any 
loss  recoverable  under  a  policy  in  which  the  assured  is  fully  insured, 
let  S  be  the  amount  subscribed  by  any  one  underwriter,  and  V  be 
the  value  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  the 
insurable  value  in  the  case  of  an  unvalued  policy,  then  the  under- 

a 

writer  is  liable  for^^  M.    Or,  to  take  a  concrete  case,  let  a  ship  be 

valued  at  i610,000,  and  let  an  underwriter  subscribe  for  £100,  and 
let  the  ship  be  damaged  to  the  extent  of  ^6500,  the  underwriter  will 
be  Hable  for  yigg^  .  600,  or  of  £500,  or  £5.  The  loss,  there- 
fore, recoverable  from  any  underwriter  depends  entirely  upon  the 
measure  of  indemnity  as  above  defined. 

916.  It  follows  that  when  there  is  a  total  loss  of  the  subject- 
matter  insured,  then^  in  the  case  of  a  valued  policy,  the  measure  of 
indemnity  is  the  sum  fixed  by  the  policy,  and,  in  the  case  of  an 
unvalued  policy,  the  measure  of  indemnity  is  the  insurable  value  of 
the  subject-matter  insured  (i). 

(ii.)  In  Case  of  Partial  Loss  of  Goods. 

917.  Where  there  is  but  a  partial  loss  only,  the  measure  of 
indemnity  is  determined  by  the  following  considerations  and 
rules : — 

If  the  insured  goods  or  some  of  them  arrive  sea-damaged,  then, 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  81. 
{g)  The  Welsh  Girl  (1906),  22  T.  L.  E.  475. 

(h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  67  (1)  (2). 

(i)  lUd.,  s.  68.  In  Woodside  v.  OloU  Marine  Insurance  Co.,  [1896]  1  Q.  B. 
105,  the  rule  was  applied,  though  when  the  peril  insured  against  occurred  the 
ship  had  already  sustained  a  constructive  total  loss.  See  also  Lidyett  v.  Secretan 
(1871),  L.  E.  6  C  P.  616;  Barker  v.  Janson  (1868),  L.  E.  3  C.  P.  303. 
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The  "  dam- 
aged  value." 

The  "  sound 
value.' ' 


Gross  value. 


The  percent- 
age of  loss. 


As  to  goods 
part  of  which 
are  totally 
lost  during 
the  voyage. 


as  the  damaged  goods  can  seldom  be  repaired  and  are  always 
intended  to  be  sold  (differing  in  this  respect  from  the  ship)  (k),  the 
first  thing  to  be  ascertained  is  the  extent  of  the  depreciation  caused 
by  the  damage.  This  is  done  by  comparing  the  price  for  which 
the  goods  would  have  sold,  had  they  arrived  sound,  with  the  price 
for  which  they  actually  do  sell  in  their  damaged  condition.  Where 
the  goods  are  sold  by  public  auction  the  gross  amount  they  realise 
is  called  the  "  damaged  value,"  and  the  value  they  would  have  sold 
for  if  sound,  that  is  to  say,  the  current  price  for  sound  articles  of 
the  same  kind  in  the  same  market,  is  called  the  "  sound  value."  It 
is  proved  (l)  that  the  difference  between  the  damaged  and  the 
sound  values,  arrived  at  in  the  manner  just  described,  properly 
determines  the  depreciation  of  the  goods  caused  by  the  damage, 
and  is  entirely  independent  of  the  rise  or  fall  of  the  market  value 
of  the  goods.  These  gross  values  are  generally  the  price  realised, 
or  the  market  or  estimated  value  calculated  on  the  assumption 
that  freight,  landing  charges,  and  duty  have  been  paid  beforehand ; 
but  where  the  goods  are  such  as  are  customarily  sold  in  bond,  the 
bonded  price  is  deemed  to  be  the  gross  value 

The  extent  of  depreciation,  measured  by  the  proportion  which 
the  difference  between  the  sound  and  damaged  values  bears  to  the 
sound  value,  may  be  conveniently  called  the  percentage  of  loss.  It 
is  this  percentage  of  loss  which  is  the  measure  of  indemnity,  or,  in 
other  words,  the  total  amount  for  which  all  the  underwriters, 
including  the  assured  himself,  if  he  be  not  fully  insured,  are 
liable  {n). 

918.  "When  an  integral  part  of  the  goods  is  totally  lost  by  the 
perils  insured  against,  for  example,  where  one  package  out  of 
several  packages  of  the  same  description  is  lost,  the  underwriters 
will  have  to  pay  that  portion  of  the  insurable  or  agreed  value  which 
the  goods  lost  bear  to  all  the  goods  of  the  same  description  covered 
by  the  insurance,  or,  in  other  words,  this  is  the  measure  of 
indemnity  in  respect  of  such  loss  (o).    But  where  several  different 


{k)  See  Lohre  v.  Aitchison  (1877),  2  Q.  B.  D.  501,  per  Lush,  J.,  at  p.  507 ; 
and  Aitchison  v.  Lohre  (1879),  4  App.  Cas.  755,  per  Lord  Blackburn,  at  p.  762. 

(Z)  I.e.,  in  the  celebrated  judgments  in  Lewis  v.  Rucker  (1761),  2  Burr.  1167, 
1170;  and  Johnson  v.  Sheddon  (1802),  2  East,  581.  Where  damaged  goods 
prior  to  sale  are  necessarily  conditioned,  it  is  the  value  of  the  conditioned  goods, 
and  not  that  of  the  goods  less  the  cost  of  conditioning,  that  is  to  be  compared 
with  the  sound  value  in  order  to  ascertain  the  proportion  of  loss,  for  the  cost 
of  conditioning  is  recoverable  under  the  suing  and  labouring  clause  (Francis  v. 
Boulton  (1895),  65  L.  J.  (q.  b.)  153) ;  as  to  which,  see  p.  456,  ante. 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  71  (4) ;  and  see  p.  466, 
post. 

[n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  71  (3) ;  and  seep.  463,  ante. 
It  may  be  easily  shown  that,  whether  the  policy  be  a  valued  or  an  unvalued  one, 
the  underwriter  is  liable  to  pay  in  respect  of  goods  arriving  in  a  damaged 
condition  the  same  percentage  of  the  amount  actually  subscribed  by  him. 
Thus,  if  the  agreed  value  be  V,  the  amount  subscribed  by  the  underwriter  S, 
and  the  percentage  of  loss  r  per  cent,  then  the  measure  of  indemnity  is 
T  r  S  r 

—  F,  and  the  underwriter  is  liable  for         ^  X  -p    or    [qq  X  /S. 

(o)  Stevens,  Essay  on  Average  in  Marine  Insurance,p.  150 ;  Benecke,  Principles 
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■articles  are  insured  together  in  the  same  policy  and  each  sustains     ''^ect.  u. 
sea  damage,  the  loss  must  be  adjusted  separately  on  each,  even  Measure 
though  the  clause  "  to  pay  average  on  each  species  as  if  separately     of  Loss 
insured  "  be  not  inserted  in  the  policy  (p).  which 
When  out  of  a  number  of  packages  of  goods  insured  only  a  few  Iiisui-ers 
articles  or  pieces  in  each  package  arrive  sea-damaged,  the  sound  lable. 
and  damaged  goods  are  frequently  sold  together  at  the  same 
auction,  but  in  such  case  the  diminished  value  at  which  the  sound 
part  of  the  package  may  sell,  owing  to  the  assortment  being  broken, 
is  not  a  loss  for  which  the  underwriter  is  liable  (g),  nor  is 
he  liable  for  the  cost  of  examining  such  goods  as  prove  to  be 
undamaged  (r). 

919.  It  sometimes  happens  that  goods  are  sold  at  a  port  of  Goods  sold  at 
•distress,  because  they  are  found  to  be  so  damaged  as  not  to  be  fit  ^^g^ress^^ 
ior  reloading.  In  such  case  the  claim  is  adjusted  as  a  salvage  loss, 

that  is,  the  underwriters  pay  the  difference  between  the  insurable 
or  agreed  value  of  the  goods  and  the  net  proceeds  of  the  sale  (s). 

920.  The  above-mentioned  rules  of  law  and  practice  as  to  the  statutory 
-adjustment  of  the  particular  average  on  goods  are  consistent  with,  Provisions, 
•and  most  of  them  are  embodied  in,  the  following  provisions  of  J^™^ 

.  1      A    .  /  ^  ^  Insurance 

the  Act  (t) :—  Act,  1906. 

Where  there  is  a  partial  loss  of  goods,  merchandise,  or  other 
moveables,  the  measure  of  indemnity,  subject  to  any  express 
provision  in  the  policy,  is  as  follows : — 

(1)  Where  part  of  the  goods,  merchandise  or  other  moveables 

insured  by  a  valued  policy  is  totally  lost,  the  measure  of 
indemnity  is  such  proportion  of  the  sum  fixed  by  the  policy 
as  the  insurable  value  of  the  part  lost  bears  to  the  insurable 
value  of  the  whole,  ascertained  as  in  the  case  of  an 
unvalued  policy  {t) : 

(2)  Where  part  of  the  goods,  merchandise,  or  other  moveables 

insured  by  an  unvalued  policy  is  totally  lost,  the  measure 
of  indemnity  is  the  insurable  value  of  the  part  lost, 
ascertained  as  in  case  of  total  loss  (t) : 

(3)  Where  the  whole  or  any  part  of  the  goods  or  merchandise 

insured  has  been  delivered  damaged  at  its  destination,  the 
measure  of  indemnity  is  such  proportion  of  the  sum  fixed 


of  Indemnity  in  Marine  Insurance,  p.  150 ;  Leiuis  v.  Rucker  (1761),  2  Burr.  1167  ; 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  71  (1),  (2). 

{p)  Stevens,  Essay  on  Average  in  Marine  Insurance,  p.  153  ;  Benecke, 
Principles  of  Indemnity  in  Marine  Insurance,  p.  441. 

[q)  Cator  v.  Great  Western  Insurance  Co.  of  Neiv  York  (1873),  L.  E.  8  0.  P. 
552 ;  Lysaght  {J.),  Ltd.  v.  Coleman,  [1895]  1  Q.  B.  49,  C.  A. ;  Broiun  Brothers  v. 
Fleming  (1902),  7  Com.  Gas.  245.  As  to  the  charges,  such  as  brokerage  and 
commission,  incurred  in  the  sales  by  auction  of  the  damaged  goods,  see  Stevens, 
Essay  on  Average  in  Marine  Insurance,  pp.  148 — 150 ;  Benecke,  Principles  of 
Indemnity  in  Marine  Insurance,  p.  436. 

(r)  Lysaght  (J.),  Ltd.  v.  Coleman,  supra. 

(s)  Stevens,  Essay  on  Average  in  Marine  Insurance,  p.  81  ;  Benecke, 
Principles  of  Indemnity  in  Marine  Insurance,  p.  444. 

{t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  71.  It  seems  that  "  gross 
proceeds  "  in  the  last  sentence  of  s.  71  {iUd.)  must  mean  '*  gross  value,"  in 
cases  where  the  goods  have  been  sold. 
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by  the  policy  in  the  case  of  a  valued  policy,  or  of  the 
insurable  value  in  the  case  of  an  unvalued  policy,  as  the 
difference  between  the  gross  sound  and  damaged  values  at 
the  place  of  arrival  bears  to  the  gross  sound  value  (u) : 
(4)  "  Gross  value  "  means  the  wholesale  price  or,  if  there  be 
no  such  price,  the  estimated  value,  with,  in  either  case., 
freight,   landing  charges,   and  duty  paid  beforehand ; 
provided  that,    in  the  case  of   goods  or  merchandise 
customarily  sold  in  bond,  the  bonded  price  is  deemed 
to  be  the  gross  value.      Gross  proceeds  "  means  the  actual 
price  obtained  at  a  sale  where  all  charges  on  sale  are  paid 
by  the  sellers  (u). 
Where  different  species  of  property  are  insured  under  a  single 
valuation,  the  valuation  must  be  apportioned  over  the  different 
species  in  proportion  to  their  respective  insurable  values,  as  in  the 
case  of  an  unvalued  policy.    The  insured  value  of  any  part  of  a 
species  is  such  proportion  of  the  total  insured  value  of  the  same  as 
the  insurable  value  of  the  part  bears  to  the  insurable  value  of  the 
whole,  ascertained  in  both  cases  as  provided  by  the  Act  {v). 

Where  a  valuation  has  to  be  apportioned,  and  particulars  of 
the  prime  cost  of  each  separate  species,  quality,  or  description  of 
goods  cannot  be  ascertained,  the  division  of  the  valuation  may  h& 
made  over  the  net  arrived  sound  values  of  the  different  species, 
qualities,  or  descriptions  of  goods  (lu). 

(iii.)  In  case  of  Partial  Loss  of  Ship. 

921.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the^ 
liability  of  the  underwriter  is  determined  by  the  following  rules  : — 

The  measure  of  indemnity,  subject  to  any  express  provision  in 
the  policy,  is  as  follows  : — 

(1)  Where  the  ship  has  been  repaired,  the  assured  is  entitled 
to  the  reasonable  cost  of  the  repairs  {a),  less  the  customary  deduc- 
tions, but  not  exceeding  the  sum  insured  in  respect  of  any  one- 
casualty  (b) : 

(2)  Where  the  ship  has  been  only  partially  repaired,  the  assured 
is  entitled  to  the  reasonable  cost  of  such  repairs,  computed  a& 
above,  and  also  to  be  indemnified  for  the  reasonable  depreciation, 
if  any,  arising  from  the  unrepaired  damage,  provided  that  the 
aggregate  amount  shall  not  exceed  the  cost  of  repairing  the  whole 
damage,  computed  as  above  (b)  : 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not  been  sold 
in  her  damaged  state  during  the  risk,  the  assured  is  entitled  to  be 
indemnified  for  the  reasonable  depreciation  arising  from  the 
unrepaired  damage,  but  not  exceeding  the  reasonable  cost  of 
repairing  such  damage,  computed  as  above  (b). 


(u)  See  note  (t),  p.  465,  ante. 

(v)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  72  (1). 

(w)  1  hid.,  s.  72  (2).    Por  definition  of  "  sound  value,"  see  p.  464,  ante. 

(a)  As  to  the  nature  of  the  repairs  which  the  assured  is  entitled  to  require,, 
see  Agenoria  Steamship  Co.  v.  Merchants'*  Marine  Insurance  Co.  (1903),  8  Com. 
Cas.  212. 

il)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  69. 
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922.  As  regards  the  last  rule(c),  it  deals  only  with  the  case  Sect.  u. 
where  the  ship  has  not  been  repaired  and  has  not  been  sold  in  her  Measure 
damaged  state  during  the  risk.  Where  the  ship  after  sustaining  of  Loss 
an  average  loss  is  sold  by  her  owner  unrepaired,  he  is  entitled  to  which 
recover  the  estimated  cost  of  repairs  less  the  usual  deduction,  not  g^Jg^^^^j^ 
exceeding  the  depreciation  in  value  of  the  vessel  {d),    ' 

923.  It  is  customary  to  deduct  one-third  from  the  whole  expense.  As  to 
both  of  labour  and  materials  which  the  repairs  have  cost,  unless  customary 
the  ship  be  a  new  ship.    This  deduction  is  termed  "  deducting  one-  p,  . 
third  new  for  old,"  and  is  made  because  the  repairs  will  generally  "one-^third 
make  the  ship  a  better  and  more  valuable  vessel  than  she  was  new  for  old." 
before  she  was  damaged  (e).    But  this  rule  is  subject  to  certain 
exceptions  and  modifications  which  are  sometimes  expressed  in 

clauses  contained  in  the  policy,  or  are  implied  by  reference  to  the 
York-Antwerp  Eules,  or,  when  these  are  not  incorporated,  by  the 
rules  usually  followed  by  average  adjusters,  and  contained  in  the 
Institute  clauses  (/). 

924.  This  deduction,  however,  is  not  made  in  the  case  of  a  new  Deduction  is 
ship  on  her  first  voyage.  Whether  the  vessel  be  or  be  not  on  her  ^^gg^^^^^jj^^ 
first  voyage  is  a  question  of  fact,  as  to  which,  if  any  general  principle  g^ip.^  ^ 

at  all  can  be  laid  down,  it  is  that  she  is  on  her  first  voyage  at  the 
time  of  the  damage  if  the  damage  takes  place  at  any  part  of  what 
may  be  considered  an  integral  voyage  out  and  home  at  the  com- 
mencement of  which  it  was  a  new  ship,  taking  into  account  the 
charterparty,  the  policy,  and  all  the  facts  of  the  case  (g).  Again,  if 
an  old  ship  be  newly  repaired  immediately  before  sailing  on  the 
voyage  on  which  the  loss  takes  place,  and  the  loss  falls  exclusively 
on  the  new  materials,  the  deduction  of  one-third  new  for  old  seems 
not  to  apply  (h).  It  is  otherwise  if  the  damage  can  only  be  proved 
to  fall  chiefly  on  the  new  part  (i). 

925.  When  old  materials  are  thrown  aside  in  making  the  Deduction  of 
repairs,  the  practice  in  England  is  first  to  deduct  the  third,  and  ^^^g^j^^^k  g^c 
then  to  deduct  the  value  of  the  old  materials,  and  this  seems  on  ^ 


(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  69  (3). 

(d)  This  was  decided  by  a  majority  of  the  Court  of  Appeal  in  Pitman  v. 
Universal  Marine  Insurance  Co.  (1882),  9  Q.  B.  D.  192,  0.  A.,  Beett,  L.J.,  who 
was  of  opinion  that  the  estimated  cost  of  repairs  was  in  all  cases  the  measure 
of  the  loss,  dissenting.  See  also  Bristol  Steam  Navigation  Co.  v.  Indemnity 
Mutual  Marine  Insurance  Co.  (1887),  6  Asp.  M.  L.  C.  173. 

(e)  As  to  the  operation  of  this  rule,  see  Aitchison  v.  Lolire  (1879),  4  App. 
Cas.  755,  ^er  Lord  Blackbtjen,  at  p.  762. 

(/)  As  to  the  York- Antwerp  Eules,  see  pp.  346,  450,  ante,  and  p.  508,  ;post. 
As  to  the  Institute  Clauses,  see  note  (m),  p.  346,  ante. 

{g)  Fenwick  v.  RoUnson  (1828),  3  0.  &  P.  323 ;  Pirie  v.  Steele  (1837),  8  0.  &P. 
200. 

{h)  Stevens,  Essay  on  Average  in  Marine  Insurance,  p.  172. 

(i)  PoingdestreY.  Royal  Exchange  Corporation  (1826),  Ey.  &  M.  378.  The 
deduction  "  one-third  new  for  old"  will  not  be  made  in  certain  cases  where  the 
assured  by  no  fault  of  his  own,  by  reason  of  the  ship  never  coming  into  his 
possession  again,  never  derives  any  benefit  from  the  repairs  [Da  Costa  v. 
Newnliam  (1788),  2  Term  Eep.  407  (default  of  underwriters)  ;  distinguish 
Humphreys  v.  Union  Insurance  Co.  (1824),  3  Mason,  429  (American)  (shipowner 
in  default). 
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principle  to  be  the  correct  rule  (j).  It  is  also  the  practice  in  this 
country  to  make  the  same  deduction  for  any  increased  expenditure 
which  may  be  incurred  in  raising  funds  for  the  repairs,  such  as  the 
marine  interest  on  a  bottomry  bond,  but  this  practice  seems  incon- 
sistent with  principle,  inasmuch  as  the  interest  has  not  any  effect  in 
enhancing  the  value  of  the  ship  (k). 

It  is  sometimes  reasonably  necessary  to  remove  a  vessel  from  a 
port  of  distress  to  another  port  for  the  purpose  of  repairing  her. 
In  such  a  case  the  expenses  incurred  in  and  about  such  removal 
are  in  practice  made  payable  by  the  underwriters  (Z),  and  this 
practice  seems  right,  inasmuch  as  these  expenses  being  necessary  in 
order  to  repair  the  vessel  may  be  properly  considered  as  part  of  the 
cost  of  repairs. 

926.  In  cases  where,  as  mentioned  above  in  dealing  with  the 
memorandum  (m),  repairs  of  sea  damage  for  which  the  underwriters 
are  liable,  and  also  repairs  the  cost  of  which  has  to  be  borne  by  the 
owners  such  as  wear  and  tear  etc.,  are  executed  simultaneously, 
the  question  arises  whether  the  underwriter  is  or  is  not  liable  for 
the  whole  of  the  expenses  which  would  have  been  necessary  for 
repairing  the  sea  damage. 

In  general,  the  underwriter  is  liable  for  the  whole  of  those 
expenses,  and  is  not  entitled  to  make  any  deduction  on  the  ground 
that  the  shipowner  has  availed  himself  of  the  ship  being  in  dock 
as  a  convenient  opportunity  for  doing  repairs  or  other  work  for 
which  the  underwriters  are  not  liable.  Thus  where  during  the 
voyage  insured  a  vessel  is  damaged  by  a  peril  insured  against,  and 
is  put  into  dry  dock  for  necessary  repairs,  and  the  owners,  without 
causing  delay  or  increased  dock  expenses,  take  advantage  of  her 
being  in  dry  dock  to  have  the  survey  made  for  renewing  her 
classification,  the  expenses  of  getting  her  into  and  out  of  dock,  as 
well  as  the  necessary  expenses  incurred  in  having  the  use  of  the 
dock,  will  fall  on  the  underwriters  alone,  and  will  not  be  apportioned 
between  them  and  the  owners  (n). 


(./)  McArthur,  Contract  of  Marine  Insurance,  2nd  ed.,  p.  214 ;  Lowndes,  Law 
of  Marine  Insurance,  s.  296. 

[k)  McArthur,  Contract  of  Marine  Insurance,  2nd  ed.,  p.  214 ;  compare  Bosetto 
V.  Ourney  (1851),  11  C.  B.  176. 

[l)  See  rules  of  practice  of  the  Association  of  Average  Adjusters,  Arnould  on 
Marine  Insurance,  Appendix  D. 

(m)  See  p.  462,  ante. 

(n)  Ruabon  Steamship  Co.  v.  London  Assurance,  [1900]  A.  C.  6.  It  is 
difficult  to  reconcile  completely  Marine  Insurance  Co.  v.  China  Transpacific 
Steamship  Co.  (1886),  11  App.  Cas.  573,  with  the  ^tta&ow  Steamship  Co.  Y.London 
Assurance^  supra.  As  to  the  grounds  on  which  it  has  been  thought  possible 
to  differentiate  the  two  cases,  see  The  Haversham  Grange,  [1905J  P.  307,  per 
Collins,  M.R.,  at  p.  314,  and  the  Ruabon  Steamship  Co.  v.  London  Assurance, 
supra,  per  Lord  Brampton,  at  p.  16.  See  also  the  discussion  of  this  point 
in  Arnould  on  Marine  Insurance,  s.  1035.  The  effect  of  the  decision  in 
Marine  Insurance  Co.  v.  China  Transpacific  Steamship  Co.,  supra,  has  been  fully- 
considered  in  dealing  with  measure  of  indemnity;  see  p.  462,  ante.  In  The 
Haversham  Gra^ige,  supra,  the  facts  were  as  follows  : — In  order  to  effect 
repairs  necessitated  by  two  collisions  for  which  the  owners  of  two  wrong- 
doing vessels  were  liable,  the  plaintiffs,  the  owners  of  the  damaged  vessel,  put 
her  into  dry  dock  and  proceeded  to  repair  at  the  same  time  the  separate  damage 
sustained  in  each  collision,  and  it  was  held  that  the  defendants,  the  owners  of 
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927.  As  regards  the  repairs  themselves,  the  assured  is  entitled 

to  have  his  ship  repaired  with  materials  and  workmanship  corre-  Measure 

sponding  to  the  original  work,  and  if  the  repairs  are  done  in  such  a  \ 

manner  that  the  ship  is  a  less  valuable  ship  than  she  was  originally,  wmcn 

the  assured  is  entitled  to  claim,  in  addition  to  the  cost  of  repairs,  Liable 

compensation  for  the  diminution  of  the  value  of  the  ship  (o).   

Nature  of 

928.  As  to  successive  losses  happenmg  durmg  the  currency  of  repairs, 
the  same  policy,  the  previously  existing  law  is  embodied  in  the  As  to 

Act  (p)  as  follows  : —  successive 

(1)  Unless  the  policy  otherwise  provides,  and  subject  to  the 
provisions  of  the  Act,  the  insurer  is  liable  for  successive  losses,  ^surance 
even  though  the  total  amount  of  such  losses  may  exceed  the  sum  Act,  1906. 
insured  (q). 

(2)  Where,  under  the  same  policy,  a  partial  loss,  which  has  not 
been  repaired  or  otherwise  made  good,  is  followed  by  a  total  loss, 
the  assured  can  only  recover  in  respect  of  the  total  loss(^). 

Nothing  in  this  provision  affects  the  liability  of  the  insurer  under 
the  suing  and  labouring  clause  (g). 

929.  If  a  ship  is  actually  repaired  during  the  currency  of  the  Repairs  to 
policy  and  is  afterwards,  but  before  the  expiration  of  the  policy, 
totally  lost,  before  arriving  at  her  port  of  destination  on  the  insured 
voyage,  the  cost  of  such  repairs  may  be  recovered  in  addition  to 

the  total  loss  (r) ;  but  where  no  such  repairs  have  been  made  the  Merger  of 
particular  average  loss  is  merged  in  the  subseq  nent  total  loss,  and  particular 
the  assured  can  only  recover  under  the  policy  as  for  a  total  loss  (s).  subsequent 
It  follows  that  it  is  only  at  the  moment  of  the  expiration  of  the  total  loss, 
policy  that  the  liability  of  the  underwriter  for  a  partial  loss  is 
definitely  determined  (t).     Thus  if  a  ship  warranted  free  from 
capture  sustains  an  average  loss  and  is  afterwards,  before  any  repairs 
are  done,  captured,  the  underwriter  would  not  be  liable  at  all  under 
the  policy,  not  for  the  average  loss,  because  it  is  merged  in  the  total 
loss,  and  not  for  the  total  loss  by  capture,  because  the  insurance  was 
warranted  free  of  capture  (u) .    But  this  doctrine  of  merger  applies 
only  to  a  case  where  the  partial  and  total  loss  both  occur  during  the 
currency  of  the  same  policy.    Thus,  suppose  a  ship  is  insured  by 
two  policies — one  at  and  from  London  to  Calcutta  and  for  thirty 
days  after  arrival,  and  the  other  a  valued  policy  at  and  from 
Calcutta  to  England.    During  the  currency  of  the  first  policy  she 
sustains  serious  damage  and  is  kept  afloat  only  by  continual 


one  of  the  wrong-doing  vessels,  were  liable  for  a  proportion  of  the  dry  docking 
and  incidental  expenses.  This  case  had,  therefore,  nothing  to  do  with  insurance 
law. 

(o)  Agenoria  Steamship  Co.  v.  Merchants'  Marine  Insurance  Co.  (1 903),  8  Com.  Gas. 
212,  217  ;  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  69  (2). 
{jp)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 
{q)  lUd.,  s.  77. 

(r)  This  rule,  however,  does  not  apply  to  repairs  which  the  owner  has  not 
paid  for,  and  for  which  he  does  not  remain  liable,  e.g.,  when  their  cost  has  been 
defrayed  with  money  raised  on  bottomry  {The  Bora  Forster,  [1900]  P.  241). 
(s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  77  (2). 
t)  Knight  v.  Faith  (1850),  15  Q.  B.  649,  _per  Lord  Campbell,  C.J.,  at  p.  668. 
u)  LivieY.  Janson  (1810),  12  East,  648. 
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pumping  until  she  arrives  at  Calcutta,  where  she  is  placed  in  dry  dock 
for  repairs.  After  part  of  the  repairs  have  been  carried  out  and 
after  the  expiration  of  the  first  policy  she  is  totally  destroyed  by 
fire  when  in  dry  dock.  In  these  circumstances  the  assured  would 
be  entitled  to  recover  under  the  first  policy  the  full  amount  of  the 
partial  loss  repaired  or  unrepaired,  and  under  the  second  valued 
policy  he  would  be  entitled  to  recover  the  full  amount  insured  as  for  a 
total  loss  (v). 

(iv.)  In  case  of  Partial  Loss  of  Freight, 

930.  The  rule  as  to  the  amount  recoverable  for  a  partial  loss  of 
freight  is  laid  down  in  the  Act  as  follows  {a)  : — 

Subject  to  any  express  provision  in  the  policy,  where  there  is  a 
partial  loss  of  freight,  the  measure  of  indemnity  is  such  proportion 
of  the  sum  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  of 
the  insurable  value  in  the  case  of  an  unvalued  policy,  as  the 
proportion  of  freight  lost  by  the  assured  bears  to  the  whole  freight 
at  the  risk  of  the  assured  under  the  policy  {a). 

Although  it  is  only  the  net  freight  that  is  really  lost  by  the 
assured,  the  insurable  value  is  the  gross  freight  at  risk,  plus  the 
charges  of  insurance  ih). 

931.  Freight  is  generally  insured  in  valued  policies,  and  in  such 
case  where  only  part  of  the  full  cargo  to  which  the  valuation  was 
intended  to  apply  was  on  board  or  contracted  for  at  the  time  of  the 
loss,  the  underwriter  is  liable  only  to  pay  on  such  proportion  of  the 
amount  insured  as  the  part  of  the  cargo  on  board,  or  contracted 
for,  bears  to  the  full  intended  cargo  (c).  When  the  policy  on 
freight  is  an  unvalued  policy,  and  only  part  of  the  cargo  is  on 
board  or  contracted  for  at  the  time  of  the  loss,  and  that  part  is 
totally  lost,  the  underwriter  is  liable  only  to  pay  the  actual 
amount  of  freight  which  would  have  been  earned  by  the  carriage  of 
that  part,  together  with  premiums  and  cost  of  insurance  {d). 

(v.)  In  res])ect  of  Liability  to  Third  Party. 

932.  Where  the  assured  has  effected  an  insurance  in  express 
terms  against  any  liability  to  a  third  party,  the  measure  of  indem- 
nity, subject  to  any  express  provision  in  the  policy,  is  the  amount 
paid  or  payable  by  him  in  respect  of  such  liability  (e). 

[v)  Lidgett  v.  Secretan  (1871),  L.  E.  6  C.  P.  616;  compare  Barker  v.  Janson 
(1868),  L.  R.  3  C.  P.  303  ;  Woodside  v.  Globe  Marine  Insurance  Co.,  [1896]  1 
a  B.  105. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  70. 

(b)  Ibid.,  s.  16  (2);  see  p.  370,  ante.  This  rule  was  first  established  by 
evidence  of  usage  see  {Palmer  v.  Pdackburn  (1822),  1  Bing.  61 ;  United  States 
Shipping  Co.  v.  Empress  Assurance  Corporation,  [1907]  1  K.  B.  259  ;  affirmed, 
without  deciding  any  question  of  law,  [1908]  1  K.  B.  115,  C.  A.). 

(c)  Forbes  v.  Aspinall  (1811),  13  East,  323;  Denoon  v.  Home  and  Colonial 
Assurance  Co.  (1872),  L.  R.  7  0.  P.  341;  The  Main,  [1894]  P.  320;  compare 
Tobin  V.  Harford  (1864),  17  C.  B.  (n.  s.)  528,  Ex.  Ch.  (policy  on  cargo). 

(d)  Forbes  v.  Goivie  (1808),  1  Camp.  520 ;  Forbes  v.  Aspinall,  supra,  per  Lord 
Ellenborough,  C.J.,  at  p.  326.  See  further,  as  to  commencement  of  risk  on 
freight,  p.  392,  ante. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  74. 
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A  carrier  of  goods,  as  already  noticed,  has,  as  a  bailee,  an  insur- 
able interest  in  the  goods  themselves  ;  but  he  may  also  expressly 
insure  against  the  liability  he  may  incur  to  the  owner  for  loss(/). 

(vi.)  In  respect  of  General  Average  and  Salvage  Charges,  and  other  Cases. 

933.  As  to  the  measure  of  indemnity  in  cases  of  general  average 
contributions  and  salvage  charges,  the  Act  (g)  provides  as  follows  : — 

(1)  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  paid,  or  is  liable  for,  any  general  average  contribution, 
the  measure  of  indemnity  is  the  full  amount  of  such  contribution,  if 
the  subject-matter  liable  to  contribution  is  insured  for  its  full  con- 
tributory value ;  but,  if  such  subject-matter  be  not  insured  for  its 
full  contributory  value,  or  if  only  part  of  it  be  insured,  the 
indemnity  payable  by  the  insurer  must  be  reduced  in  proportion  to 
the  under-insurance,  and  where  there  has  been  a  particular  average 
loss  which  constitutes  a  deduction  from  the  contributory  value,  and 
for  which  the  insurer  is  liable,  that  amount  must  be  deducted  from 
the  insured  value  in  order  to  ascertain  what  the  insurer  is  liable  to 
contribute  {g). 

(2)  '  Where  the  insurer  is  liable  for  salvage  charges  the  extent  of 
his  liability  must  be  determined  on  the  like  principle  {g). 

The  contributory  value  and  the  insurable  value  may  evidently  be 
different,  inasmuch  as  the  former  is  generally  the  value  at  the  port 
of  adjustment,  whereas  the  latter  is  the  value  at  the  commence- 
ment of  the  voyage,  and  the  above  rule  provides  for  the  case 
where  such  difference  exists  {h). 

934.  The  Act  {i)  contains  the  following  general  provision : — 
Where  there  has  been  a  loss  in  respect  of  any  subject-matter  not 

expressly  provided  for  in  the  foregoing  {k)  provisions  of  the  Act  the 
measure  of  indemnity  shall  be  ascertained  as  nearly  as  may  be  in 
accordance  with  those  provisions  in  so  far  as  applicable  to  the 
particular  case  (i). 

Sect.  15. — Total  Loss. 
Sub-Sect.  1, — In  General. 
(i.)  Distinction  hetwee^i  Actual  and  Constructive  Total  Loss. 

935.  A  loss  may  be  either  total  or  partial.    Any  loss  other  than  Distinction 
a  total  loss  is  a  partial  loss.    A  total  loss  may  be  either  an  actual  between 
total  loss  or  a  constructive  total  loss  (/).  .  cSnSive 

.   total  loss. 

/)  See  p.  369,  ante.  As  to  whether  an  insurance  by  a  carrier  is  an 
insurance  on  the  goods  or  an  insurance  against  liability  to  the  owners  thereof, 
see  Cunard  Steamship  Co.  v.  Marten,  [1903]  2  K.  B.  511,  C.  A.  As  to  the  con- 
struction of  clauses  effected  in  policies  by  carriers  in  respect  of  goods  carried 
by  them,  see  Croiuley  v.  Cohen  (1832),  3  B.  &  Ad.  478  ;  Joyce  v.  Kennard  (1871), 
L.  E.  7  Q.  B.  78. 

(^f)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  73. 

[h)  The  above  principle  was  applied  in  Steamship  Balmoral  Co.  v.  Marte7i, 
[1902]  A.  C.  511.  Eor  the  treatment  of  value  at  the  port  of  adjustment,  see 
p.  452,  ante. 

(i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  75  (1). 
{k)  See  pp.  462  et  seq. ,  ante. 

[l)  See  pp.  472  et  seq.,  480  ef  seq.,  post. 
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In  the  case  of  an  actual  total  loss  (which  is  also  commonly  called 
an  absolute  total  loss)  the  assured  is  entitled  to  recover  from  the 
underwriter  the  whole  amount  subscribed  by  him  without  giving 
any  notice  of  abandonment ;  whereas  in  the  case  of  a  constructive 
total  loss  the  assured,  being  at  liberty  to  elect  whether  to  treat  the^ 
loss  as  a  total  or  a  partial  loss,  cannot  recover  for  a  total  loss 
unless  he  has  given  due  notice  of  abandonment. 

As  it  is  by  no  means  certain  that  the  provisions  of  the  Act  (m) 
relating  to  this  subject  have  not  altered  the  law  in  some  material 
respects,  it  is  necessary  to  set  out  those  provisions,  and  to  compare 
them  with  the  law  as  it  stood  at  the  time  of  the  passing  of  the 
Act  (n), 

(ii.)  Actual  Tefal  Loss  in  case  of  Ship  or  Goods. 

936.  The  following  are  the  provisions  of  the  Act  {n)  relating  to 
the  distinction  between  an  actual  or  absolute  total  loss  and  a 
constructive  total  loss. 

Where  the  subject-matter  insured  is  destroyed  or  so  damaged  as- 
to  cease  to  be  a  thing  of  the  kind  insured,  or  where  the  assured 
is  irretrievably  deprived  thereof,  there  is  an  actual  total  loss  (o). 

Subject  to  any  express  provision  in  the  policy,  where  the  subject- 
matter  insured  is  reasonably  abandoned  on  account  of  its  actual  total 
loss  appearing  to  be  unavoidable,  or  because  it  could  not  be  pre- 
served from  actual  total  loss  without  an  expenditure  which  would 
exceed  its  value  when  the  expenditure  had  been  incurred,  there  is  a- 
constructive  total  loss  {;p). 

937.  In  the  cases  covered  by  the  above  definition  of  an  actual 
total  loss,  as  it  is  impossible  for  the  assured  to  treat  the  loss  as  a 
partial  loss,  he  has  no  election  to  make,  and  therefore  need  not  give 
any  notice  of  abandonment  {q). 

On  the  other  hand,  in  cases  where  there  is  no  actual  total  loss, 
but  where  a  prudent  man  not  insured  would  decline  any  further 
expense  in  prosecuting  an  adventure  the  termination  of  which  will 
probably  never  be  successfully  accomplished,  the  assured  may,  for 
his  own  benefit  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if  he- 
elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it,  still  exists 
and  is  vested  in  him,  the  very  principle  of  the  indemnity  requires, 
that  he  should  make  a  cession  of  all  his  rights  to  the  recovery  of  it, 
and  that,  too,  within  a  reasonable  time  after  he  receives  the  intel- 
ligence of  the  accident,  so  that  the  underwriter  may  be  entitled  to 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  56  (1),  (2). 
{n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  which  came  into  operation 
on  1st  January,  1907. 
(o)  Ihid.,  s.  57  (1). 

(p)  Ibid.,  s.  60  (1).    Eor  the  remaining  clauses  of  s.  60  (ihid.),  see  p.  481,, 


{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57  (2),  which  is  evidently 
intended  to  reproduce  substantially  the  statement  in  Lord  Abinger's  judgment 
in  Boux  V.  Salvador  (1836),  3  Bing.  (n.  c.)  266,  Ex.  Ch.,  that  "  there  is  an  absolute 
total  loss  where  the  thing  insured  is  wholly  destroyed  or  annihilated  by  the 
perils  insured  against  or  is  by  the  same  perils  wholly  and  irretrievably  lost  to 
the  assured,  so  that  it  is  totally  out  of  his  power  or  that  of  the  underwriter  ta 
procure  its  arrival." 
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all  the  benefit  of  what  may  still  be  of  any  value  ;  and  that  he  may,  Sect.  15. 
if  he  pleases,  take  measures,  at  his  own  cost,  for  realising  or  Total  Loss, 
increasing  that  value  (r).  In  all  these  cases,  not  only  the  thing 
assured,  or  part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a 
possibility,  however  remote,  of  its  not  arriving  at  its  destination,  or 
at  least  of  its  value  being  in  some  way  affected  by  the  measures  that 
may  be  adopted  for  the  recovery  or  preservation  of  it.  If  the 
assured  prefers  the  chance  of  any  advantage  that  may  result  to 
him  beyond  the  value  insured,  he  is  at  liberty  to  do  so,  but  then 
he  must  also  abide  the  risk  of  the  arrival  of  the  thing  insured  in 
such  a  state  as  to  entitle  him  to  no  more  than  a  partial  loss.  If, 
in  the  event,  the  loss  should  become  absolute,  the  underwriter  is 
not  the  less  liable  upon  his  contract  because  the  insured  has  used 
his  own  exertions  to  preserve  the  thing  assured,  or  has  postponed 
his  claim  till  that  event  of  a  total  loss  has  become  certain  which 
was  uncertain  before  (s). 

938.  In  accordance  with  the  first  branch  of  the  statutory  defini- 
tion of  an  actual  total  loss  (t),  if  a  ship  be  wrecked  and  dismantled 
so  as  completely  to  lose  her  character  as  a  ship,  and  to  become  a 
mere  congeries  of  materials  which  could  be  used  for  rebuilding  the 
vessel,  there  is  an  actual  total  loss  of  the  ship,  even  if  the  wreck  be 
brought  to  the  port  of  destination  (u). 

(r)  As  to  the  commercial  considerations  on  which  the  doctrine  of  constructive 
total  loss  is  founded,  see  Goss  v.  Withers  (1758),  2  Burr.  683,  per  Lord 
Mansfield,  O.J.,  and  Hamilton  v.  Mendes  (1761),  2  Burr.  1198. 

(s)  Boux  V.  Salvador  (1836),  3  Bing.  (n.  c.)  266,  Ex.  Ch.,  per  Lord  Abinger, 
O.J.,  at  pp.  286,  287.  This  is  the  leading  case  on  actual  and  constructive  total 
losses.  It  should  be  noticed  that  the  only  points  actually  decided  in  this  case 
are  : — First,  that  the  warranty  free  from  average  in  the  memorandum  has  only 
the  effect  of  excluding  an  indemnity  for  a  partial  loss,  and  that  whether  there 
is  a  partial  loss  or  not  must  be  determined  independently  of  the  memorandum. 
Secondly,  that  if  goods  insured  are  damaged  to  such  an  extent  that  they  cannot 
be  made  fit  for  transhipment  and  carried  to  the  port  of  destination  without 
being  totally  destroyed,  or  damaged  to  such  an  extent  as  not  to  arrive  in  specie, 
then,  if  the  assured  receives  the  news  of  the  damage  to  the  goods  and  of  their 
sale  at  the  same  time,  he  may  recover  as  for  a  total  loss  without  notice  of 
abandonment.  It  is  to  be  further  observed  that  the  insurance  in  Roux  v.  Salvador, 
supra,  was  on  goods  and  not  on  ship,  though  there  are  certain  dicta  in  that  cele- 
brated judgment  (see  p.  286,  ibid.)  to  the  effect  that  if  the  ship  be  so  damaged 
that  she  cannot  be  repaired  so  as  to  be  capable  of  proceeding  to  her  port  of 
destination,  there  is  an  absolute  total  loss  of  the  ship.  These  obiter  dicta  are,  as 
will  be  seen  later  on,  inconsistent  with  numerous  cases,  and  also  with  the  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57  (1).  The  proposition  criticised 
would  seem  to  be  correct  if  "repair"  were  substituted  for  "destination."  It 
may  further  be  noticed  that  on  carefully  comparing  ibid.,  ss.  60  (1),  61  (as  to 
which  see  p.  478,  2'>ost),  it  will  be  found  that  they  are  not  completely  consistent 
with  each  other.  It  would  have  been  probably  more  correct  to  have  stated 
the  grounds  on  which  a  constructive  total  loss  may  be  founded,  and  then  to 
have  added  that  those  grounds  will  not  give  rise  to  a  constructive  total  loss 
unless  due  notice  of  abandonment  be  given. 

(t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57  (1) ;  see  p.  472,  ante. 

{u)  Cambridge  v.  A^iderton  (1824)  2  B.  &  C.  691.  The  facts  of  this  case  are 
best  stated  in  1  C.  &  P.  213.  The  judgment,  which  proceeded  on  the  assump- 
tion (whether  right  or  wrong)  that  the  ship  had  lost  her  character  as  a  ship, 
and  had  become  a  mere  congeries  of  planks,  has  been  followed  in  Lev7j  it  Co.  v. 
Merchants  Marine  Insurance  Co.  (1885),  1  T.  L.  E.  228  ;  see  also,  on  this  point, 
Allen  V.  Sugrue  (1828),  8  B.  &  0.  561,  ^er  Lord  Tenteedek",  C.  J.,  at  p.  564; 
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Again,  if  a  ship  is  so  injured  that  she  cannot  sail  without  repairs 
and  cannot  be  taken  to  a  port  at  which  the  necessary  repairs  could 
be  executed,  there  is  an  actual  total  loss,  for  that  has  ceased  to  be 
a  ship  which  never  can  be  used  for  the  purposes  of  a  ship  (v). 

On  the  other  hand,  although  the  ship  be  so  seriously  damaged  as 
not  to  be  worth  repairing,  still,  if  she  can  be  taken  to  a  port,  and 
repaired,  there  is  no  actual  total  loss  unless  she  is  so  broken  up  as 
to  have  completely  lost  her  character  as  a  ship  (iv). 

939.  Similarly  if  the  insured  goods  are  so  damaged  by  the 
perils  insured  against  that  they  have  in  a  mercantile  sense  lost  their 
original  character,  and  are  not  saleable  under  their  ordinary  denomi- 
nation, or  that  they  exist  only  in  the  form  of  a  nuisance,  this  is  an 
absolute  total  loss,  and  this  is  so  even  if  the  goods  have  reached 
their  port  of  destination.  Thus  if  hides  which  are  insured  be  so 
damaged  by  perils  insured  against  that  they  have  changed  their 
form  and  can  be  sold  only  as  glue,  manure,  or  ashes,  there  is  an 
actual  total  loss  of  the  hides  whether  or  not  they  have  reached 
their  port  of  destination  (x). 

940.  Where  goods  reach  their  destination  in  specie,  but  by 
reason  of  obliteration  of  marks,  or  otherwise,  they  are  incapable  of 
identification,  the  loss,  if  any,  is  partial,  not  total,  all  the  owners 
of  the  goods  which  cannot  be  identified  becoming  tenants  in 
common  (y). 

Perishable  goods  are,  as  has  been  stated  (a),  generally  insured 
''free  of  average,"  and  this  clause  amounts  to  a  stipulation  that 
the  underwriter  is  not  to  be  liable  for  anything  short  of  a  total 
loss.  Thus  the  question  whether  the  underwriter  is  liable  for  a 
total  loss  of  the  insured  goods  generally  arises  in  cases  where  they 
are  insured  free  of  average.  But  whether  the  loss  is  to  be  held 
total  or  partial  within  the  meaning  of  the  clause  depends  entirely 
on  the  general  principles  regulating  the  matter,  for  the  clause  does 


better  reported,  Dan.  &  LI.  188,  at  p.  192  ;  Sfeiuart  v.  Qreenoch  Marine  Insurance 
Co.  (1848),  2  H.  L.  Cas.  159. 

{v)  Barker  v.  Janson  (1868),  L.  E.  3  0.  P.  303,  jper  Willes,  J. ;  Moss  v. 
Smith  (1850),  9  C.  B.  94,  per  Maule,  J.,  at  p.  102. 

[w)  Barker  v.  Janson,  supra,  per  Willes,  J. ;  Martin  v.  Crokatt  (1811),  14 
East,  465 ;  Bell  v.  Nixon  (1816),  Holt  (n.  p.),  423  ;  Fleming  v.  Smith  (1848), 
1  H.  L.  Cas.  513  ;  Knight  v.  Faith  (1850),  15  Q.  B.  649.  The  proposition  last 
mentioned  in  the  text  is,  however,  subject  to  a  further  proposition  which  is 
discussed  later  on  (see  p.  476,  post),  that  if,  after  a  constructive  total  loss,  there 
is  a  justifiable  sale  by  the  master,  no  notice  of  abandonment  need  be  given,  at 
any  rate  where  the  news  of  the  loss  and  sale  reach  the  assured  at  the  same 
time. 

(x)  Roux  v.  Salvador  (1836),  3  Bing.  (n.  c.)  266,  277,  278,  Ex.  Ch. ;  Burnett 
V.  Kensington  (1797),  7  Term  Eep.  210,  222  ;  D^json  v.  Roiucroft  (1803),  3  Bos.  & 
P.  474,  476,  overruling  the  decision  of  Lord  Mansfield  in  Cocking  v.  Fraser 
(1785),  1  Park  on  Marine  Insurance,  8th  ed.,  p.  247  ;  Cologan  v.  London  Assurance 
Co.  (1816),  5  M.  &  S.  447,  455 ;  Asfar  &  Co.  v.  Blundell  (1895),  1  Com.  Cas.  71, 
185,  C.  A.  ;  Saunders  v.  Baring  (1876),  34  L.  T.  419;  Montreal  Light,  Heat,  and 
Power  Co.  v.  Sedgiuick,  [1910]  A.  C.  598,  P.  C.  (cement  destroyed  by  barge  being 
submerged,  a  total  loss  of  the  goods  "  by  total  loss  of  vessel"). 

{y)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  56  (5)  ;  Spence  v.  Union 
Marine  Lnsurance  Co.  (1868),  L.  R.  3  C.  P.  427. 

fa)  See  p.  458,  ante. 
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not  in  the  least  vary  the  rules  which  determine  whether  a  loss  is 
partial  or  total,  or  whether  notice  of  abandonment  need  be  given 
to  make  the  underwriters  liable  (b). 

On  the  other  hand,  no  amount  of  damage  to  the  insured  goods 
will  constitute  an  actual  total  loss  unless  their  damage  involves 
i]heir  total  destruction  in  specie.  Thus,  if  wheat  valued  at  1,000 
is  insured  free  of  average  from  Waterford  to  Liverpool,  and  the  ship 
is  run  aground  to  prevent  her  sinking  and  in  consequence  her  hull 
is  completely  under  water  every  high  tide,  still,  if  any  portion  of  the 
wheat  can  be  got  out  of  the  ship  and  can  be  sent  on  to  Liverpool 
;So  as  to  be  sold  there  as  wheat,  although  at  a  price  less  than  its 
freight,  the  assured  cannot  recover  as  for  a  total  loss  without  giving 
ootice  of  abandonment  (c). 

941.  In  general  there  is  no  total  loss  of  the  insured  goods 
.unless  there  is  a  total  loss  of  all  of  them  (cl).  The  only  exception 
ito  this  rule  is  where  the  contract  contained  in  the  policy  is  severable, 
^either  by  reason  of  express  stipulation  in  the  policy  or  because  the 
goods  are  separately  valued,  or  because  the  insured  goods  consist  of 
iseparate  articles  wholly  distinct  in  their  nature  so  that  they  must 
be  considered  as  separately  insured. 

As  an  illustration  of  the  last  of  these  cases,  suppose  that  the 
master  of  a  ship  insures  £100  on  his  effects  on  board  free  of 
average,  and,  the  ship  having  taken  fire,  he  succeeds  in  saving  his 
'Chronometer  but  the  rest  of  his  effects  to  the  value  of  £60  are 
J3urnt,  the  saving  of  the  chronometer  wdll  not  prevent  the  master 
from  recovering  the  loss  of  his  other  effects  (e). 

942.  In  accordance  with  the  second  branch  of  the  statutory 
definition  (/),  there  is  an  actual  total  loss  where  the  assured  is  irre- 
trievably deprived  of  the  subject-matter  insured.  Thus,  if  the  ship 
founders  in  mid-ocean,  and  there  is  no  chance  of  raising  her  or  the 
goods  on  board  of  her,  this  constitutes  an  actual  total  loss  of  the 
■ship  and  goods.     If,  on  the  other  hand,  there  is  a  reasonable 

(b)  Roux  V.  Salvador  (1836),  3  Bing.  (n.  c.)  266,  277,  278,  Ex.  Ch.  As  to  what 
amounts  to  a  total  loss  of  disbursements  under  a  policy  on  disbursements 

free  from  all  average,"  see  Lawtlier  v.  BlacTi  (1901),  6  Com.  Cas.  196,  C.  A. 
As  to  the  cases  in  which  notice  of  abandonment  is  necessary,  see  p.  481,  post. 

(c)  Anderson  v.  Royal  Exchange  Assurance  Co.  (1805),  7  East,  38  ;  Gunningliam 
V.  Maritime  Insurance  Co.,  [1899]  2  I.  E.  257;  Hedhurg  v.  Pearson  (1816),  7 
Taunt.  154  ;  Navone  v.  Haddon  (1850),  9  0.  B.  30  ;  M'Andreius  v.  VaugJian  (1793), 
1  Park  on  Marine  Insurance,  8th  ed.,  p.  252  ;  Mason  v.  Skurray  (1780),  1  Park  on 
Marine  Insurance,  8th  ed.,  p.  253,  overruling  the  decision  of  Yoeke,  C.J.,  at  Nisi 
Prius  in  Boyfield  v.  Brown  (1736),  2  Stra.  1065  ;  Olennie  v.  London  Assurance 
Co.  (1814),  2  M.  &  S.  371.  The  proposition  in  the  text  does  not,  however,  as  is 
«hown  later  on  (see  p.  476,  post),  apply  to  a  case  where  there  is  a  constructive 
total  loss  of  the  goods  during  the  insured  voyage  and  they  are  justifiably  sold 
by  the  master,  and  the  news  of  the  damage  and  the  sale  reach  the  assured  at 
the  same  time. 

■  {d)  Ralli  V.  Janson  (1856),  6  E.  &  B.  422,  Ex.  Ch.,  overruling  Davy  v.  Milford 
{1812),  15  East,  559,  and  the  dicta  in  some  earlier  cases. 

(e)  DuffY.  Mackenzie  (1857),  3  C.  B.  (n.  s.)  16.  See  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  76  (1),  the  provisions  of  which  are  dealt  with  at  p.  460, 
unte.  The  law  on  this  subject  is  further  illustrated  by  the  following  cases  : — 
Hills  V.  London  Assurance  Corporation  (1839),  5  M.  &  W.  569 ;  Entwistle  v. 
Ellis  (1857),  2  H.  &  N.  549 ;  Wilkinson  v.  Htjde  (1857)  3  C.  B.  (n.  s.)  30. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57  (2) ;  see  p.  472,  ante. 
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Sect.  15. 
Total  Loss. 


Missing  ship. 


Constructive 
total  loss 
followed  by 
justifiable 
sale. 


True  ground 
for  recovery. 


chance  of  raising  the  ship  or  goods,  although  only  at  a  very  great 
outlay,  this  is  not  an  actual,  but  only  a  constructive  total  loss  {g)^ 
Again,  if  the  subject-matter  insured  is  captured,  condemned,  and 
sold,  there  is  an  actual  total  loss  (h). 

943.  Where  the  ship  concerned  in  the  adventure  is  missing,  and 
after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been  received, 
an  actual  total  loss  may  be  presumed  (i). 

(iii.)  Constructive  Total  Loss  folloived  hy  Justifiable  Sale  is  Actual  Total  Loss,. 

944.  Where  there  is  a  constructive  total  loss  of  the  subject « 
matter  insured,  whether  ship  or  goods,  and  this  is  followed  by  a 
justifiable  sale  by  the  master,  then,  at  any  rate  if  the  news  of  the 
loss  and  of  the  sale  reach  the  assured  at  the  same  time,  no  notice 
of  abandonment  need  be  given,  and  therefore  the  loss  is  treated  as 
an  actual  total  loss  {k).  But  it  is  important  to  observe  that  it  is  not 
the  mere  fact  of  sale  which  entitles  the  assured  to  recover  for  a 
total  loss  without  notice  of  abandonment,  for  there  is  no  such  head 
in  insurance  law  as  loss  by  sale(Z).  The  true  ground  is  that  the 
justifiable  sale  has  deprived  the  owner  of  his  property,  and  there  is 
nothing  to  abandon,  nor  any  use  in  giving  notice  of  abandonment  (m). 

If  perishable  goods  are  so  damaged  that  it  is  impossible  to 
carry  them  to  their  destination,  and  they  are  left  at  a  port  of  dis- 
tress without  being  sold  there,  it  seems  that  notice  of  abandonment 
should  be  given,  since  the  subject-matter  insured  is  still  in  existence 
and  opportunity  should  be  given  to  the  insurer  to  deal  with  it  as  he 
thinks  proper  {n). 

The  Act  (o)  contains  no  express  provision  as  to  a  constructive 

{g)  Anderson  v.  Royal  Exchange  Assurance  Co.  (1805),  7  East,  38 ;  Doyle  v. 
DaZ/as  (1831),  1  Mood.  &  E.  48  ;  Kemp  v.  Halliday  (1866),  L.  E.  1  Q.  B.  520, 
Ex.  Ch. ;  Sailing  Ship  Blairmore''  Co.  v.  Macredie,  [1898]  A.  C.  593.  As  to 
constructive  total  loss,  see,  further,  p.  480,  post. 

(h)  Stringer  v.  English  etc.  Insurance  Co.  (1869),  L.  E.  4  Q.  B.  676  ;  affirmed 
suh  nom.  Stringer  v.  English  and  Scottish  Marine  Insurance  Co.  (1870),  5  Q.  B. 
599,  Ex.  Ch. 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  58;  Houstman  v. 
Thornton  (1816),  Holt  (n.  p.),  242  ;  Koster  v.  Heed  (1826),  6  B.  &  C.  19. 

(k)  RouxY.  Salvador  (1836),  3  Bing.  (n.  c.)  266,  Ex.  Ch. ;  Cossman  v.  West, 
Cossman  v.  British  America  Assurance  Co.  (1887),  13  App.  Cas.  160,  P.  C. ; 
Cohequid  Marine  Insurance  Co.  v.  Barteaux  (1875),  L.  E.  6  P.  C.  319  ;  Navone  v. 
Haddon  (1850),  9  C.  B.  30,  per  Maule,  J.,  at  p.  44 ;  Farnivorth  v.  Htjde  (1866),, 
L.  E.  2  C.  P.  204,  Ex.  Ch.  ;  Saunders  v.  Baring  (1876),  34  L.  T.  419  ;  Rankin  v. 
Potter  (1873),  L.  E.  6  H.  L.  83,  102,  157  ;  Australasian  Steam  Navigation 
Co.  V.  Morse  (1870),  L.  E.  4  P.  C.  222  ;  see  also  Knight  v.  Faith  (1850),  15  Q.B. 
649,  and  the  comments  on  that  case  by  Blackburn,  J.,  in  Rankin  v.  Potter ^ 
supra^  at  p.  130.  As  to  constructive  total  loss  becoming  actual  by  continuance  of 
perils,  see  Levy  &  Co.  v.  Merchants'  Marine  Insurance  Co.  (1885),  52  L.  T.  263. 

(/)  Gardner  v.  Salvador  (1831),  1  Mood.  &  E.  116,  per  Bayley,  B.,  at  p.  117 ; 
Navone  v.  Haddon,  supra. 

{m)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (7),  and  Kalten- 
hach  V.  Mackenzie  (1878),  3  C.  P.  D.  467,  0.  A.,  per  Cotton,  L.  J.,  at  p.  480.  On 
this  principle,  where  an  insurer  has  reinsured  his  risk,  no  notice  of  abandonment 
need  be  given,  inasmuch  as  there  is  nothing  to  abandon. 

[n)  Kaltenhach  v.  Mackenzie,  swpra ;  compare  Mansell  &  Co.  v.  Hoade  (190S),  20 
T.  L.  E.  150  (cattle  slaughtered  by  reason  of  quarantine  regulations  preventing 
their  being  landed). 

(o)  Marme  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 
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total  loss  being  followed  by  a  justifiable  sale,  but  the  law,  as  above     Bect.  15. 
stated,  may  be  deduced  from  the  provision  for  the  case  where  the  Total  Loss, 
assured  is  irretrievably  deprived  of  the  subject-matter  insured  (p),  ii^effect 
and  also  from  the  provision (g)  that  "notice  of  abandonment  is  o?Marme 
unnecessary  where,  at  the  time  when  the  assured  receives  informa-  Insurance 
tion  of  the  loss,  there  would  be  no  possibility  of  benefit  to  the 
insurer  if  notice  were  given  to  him"  (r).     Whether  the  sale  is 
justifiable  or  not  is  a  question  for  the  jury,  subject,  of  course,  to 
the  direction  of  the  judge  (s). 

If,  for  example,  the  master  cannot  obtain  sufiicient  funds  for 
repairing  the  ship,  and  it  appears  that  he  will  not  be  able  to  obtain 
them  before  the  ship  shall  become  an  actual  total  loss,  he  will  be 
justified  in  selling  her,  and  after  such  sale,  the  loss  may  be 
treated  as  an  actual  total  loss(0,  provided  the  assured  first  hears 
of  the  loss  and  the  sale  at  the  same  time  (u). 

On  the  other  hand,  even  where  a  constructive  total  loss  has  taken  Effect  of  act 
place,  followed  by  a  sale,  the  assured  may,  by  his  own  conduct  in  of  assured, 
electing  to  take  the  proceeds  of  the  sale,  instead  of  making  his 
claim  against  the  underwriters,  if  he  thereby  alters  the  position  of 
facts  so  as  to  affect  their  interests,  forfeit  his  claim  to  recover  for  a 
total  loss  (v). 

(iv.)  Actual  Total  Loss  of  Freight. 

945.  As  regards  freight,  the  following  preliminary  points  must  In  general, 
be  borne  in  mind. 

The  underwriter  is  not  liable  for  the  loss  of  freight  unless  it  has 
been  proximately  occasioned  by  the  perils  insured  against ;  he  is 
therefore  not  liable  if  the  loss  was  proximately  caused  by  the  act  of 
.  the  assured  (a). 


{p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57  (1) ;  see  p.  472,  ante. 

Iq)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),_s.  62  (7). 

(r)  As  the  master  has  no  authority  to  sell  the  ship  or  the  goods  unless  the 
danger  of  an  absolute  total  loss  is  so  imminent  that  there  is  no  time  for  him 
to  communicate  with  the  owners,  considerable  caution  must  be  used  in  apply- 
ing the  earlier  cases  on  the  subject  on  account  of  the  enormous  increase  in  the 
facilities  for  communication.  It  has  also  to  be  noticed  that  where  the  assured 
receives  information  of  the  loss  before  there  has  been  any  sale,  he  must  in 
general  at  once  give  notice  of  abandonment  to  the  underwriters  in  order  to  be 
entitled  to  claim  for  a  total  loss;  see  Kaltenbacli  v.  Mackenzie  (1878),  3  0.  P.  D. 
467,  0.  A.  As  to  this  point,  see  the  treatment  of  constructive  total  loss,  at 
pp.  480  et  seq.,  post. 

(«)  Eor  the  law  as  to  the  master's  authority  to  sell  ship  or  cargo  in  cases  of 
necessity,  see  Hunter  v.  Parker  (1840),  7  M.  &  W.  322;  Bohertson  v.  Clarke 
(1824),  1  Bing.  445  ;  Mount  v.  Harrison  (1827),  4  Bing.  388  ;  and  title  Shipping 
AND  Navigation. 

(t)  Somes  V.  Sagriie  (1830),  4  0.  &  P.  276,  per  Tindal,  C. J.,  at  p.  283  ;  Morris 
V.  RoUnson  (1824),  3  B.  &  0.  196  ;  Cannan  v.  Meaburn  (1823),  1  Bing.  243. 
{u)  See  p.  477,  ante. 

{v)  Mitchell  v.  JEdie  (1787),  1  Term  Eep.  608  ;  and  see  Boux  y.  Salvador  {1836), 
3  Bing.  (n.  c.)  266,pey  Lord  Abinger,  C.J.,  at  p.  286  ;  Allwoody.  Henckell  (1795), 
1  Park  on  Marine  Insurance,  8th  ed.,  p.  399;  Saunders  y.  Baring  {1816),  34  L.  T. 
419,  421. 

(a)  See  pp.  437  et  seq.,  ante,  and  the  following  cases  there  noticed : — 31'  Carthy  v. 
Ahel  (1804),  5  East,  388;  Scottish  Marine  Insurance  Co.  v.  Turner  (1853),  4 
H.  L.  Cas.  312;  The  Bedouin,  [1894]  P.  1,  0.  A.;  The  Alps,  [1893]  P.  109,  as 
distinguished  from  Inman  Steamship  Co.  v.  Bischoff  (1882),  7  App.  Cas.  670. 
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Sect.  15.  Further,  there  is  no  total  loss  of  chartered  freight  by  the  perils 
Total  Loss,  of  the  seas  unless  there  is  a  total  loss  of  the  ship ;  thus  there  is- 
no  such  total  loss  merely  because  the  expense  of  repairing  her  so 
as  to  enable  her  to  bring  home  the  entire  cargo  would  amount  to  a 
sum  exceeding  the  value  of  the  freight  though  less  than  the  value 
of  the  ship  when  repaired  (6). 

Actual  total  946.  There  is  an  actual  total  loss  of  insured  freight  where,  by 
loss  of  freight,  the  perils  insured  against,  the  right  to  the  freight  is  destroyed,  and 
the  assured  is  irretrievably  deprived  thereof  (c).  Thus  where  the 
freight  insured  is  chartered  freight  to  be  earned  by  a  ship  engaged 
to  carry  a  cargo  from  one  named  port  to  another,  there  will  be  an 
actual  total  loss  of  freight  if  the  ship  becomes  a  total  loss  before  she 
arrives  at  the  former  port  (d).  Similarly,  there  is  an  actual  total 
loss  of  insured  bill  of  lading  freight  if  ship  and  cargo  are  totally 
lost  {e).  There  is  also  an  actual  total  loss  of  chartered  freight 
where  the  ship  is  prevented  by  sea  perils  from  arriving  at  the  port 
of  loading  except  after  such  a  delay  as  would  entirely  frustrate  the 
commercial  object  of  the  affreightment  and  consequently  discharge 
the  charterer  from  his  obligation  to  load  the  agreed  cargo  (/). 

In  all  these  cases  the  right  to  freight  is  destroyed,  and  there  is 
nothing  left  to  abandon.  For  the  same  reason,  there  is  an  actual 
total  loss  under  a  policy  on  commissions  or  profits  if  the  goods  are 
totally  lost  by  perils  insured  against  (g). 

(v.)  Bights  of  the  Assured  on  the  Occurrence  of  a  Constructive  Total  Loss. 

Position  947.  Before  entering  into  details  as  to  what  constitutes  a 

occurrence  of  constructive  total  loss,  attention  is  drawn  to  the  position  of  the 
a  constructive  assured  when  such  a  total  loss  has  occurred.  On  this  subject  the 
total  loss.       Act  (h)  contains  the  following  provisions. 

Marine  948.  Where  there  is  a  constructive  total  loss  the  assured  may 

Insurance       either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject- 
Act,  1906.      matter  insured  to  the  insurer  and  treat  the  loss  as  if  it  were  an 
actual  total  loss  {i). 


(h)  Moss  V.  Smith  (1850),  9  C.  B.  94  ;  see  also  Philpott  v.  Swann  (1861),  11  0.  B. 
(n.  s.)  270,  as  to  whether  the  earning  of  freight  after  constructive  total  loss  of 
ship  will  have  the  effect  of  adeeming  the  total  loss  of  freight,  or  whether  freight 
so  earned  ought  only  to  be  considered  as  salvage,  see  Barque  Bolert  S.  Besnard 
Co.,  Ltd.  V.  Miirton  (1909),  101  L.  T.  285. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  57. 

(d)  Eankin  v.  Potter  (1873),  L.  E.  6  H.  L.  83. 

(e)  Thompson  v.  Taylor  (1795),  6  Term  Eep.  478;  Horncastle  v.  Suart  (1806), 
7  East,  400;  Mackenzie  v.  Shedden  (1810),  2  Camp.  431;  see  also  Bevaux  v. 
J' Anson  (1839),  5  Bing.  (n.  c.)  519;  Attij  v.  Lindo  (1805),  1  Bos.  &  P.  (n.  E.) 
236;  Wilson  v.  Forster  (1815),  6  Taunt.  25;  compare  Everth  v.  Smith  (1814),  2 
M.  &  S.  278  ;  Brocklehank  v.  Sngrue  (1831),  1  Mood.  &  E.  102 ;  Barclay  v. 
Stirling  (1816),  5  M.  &  S.  6. 

(/)  Jackson  v.  Union  Marine  Lnsurance  Co.  (1874),  L.  E.  10  C.  P.  125,  Ex.  Ch. ; 
Re  Jamieson  and  Newcastle  Steamship  Freight  Lnsurance  Association,  [1895]  2 
Q.  B.  90,  0.  A. ;  and  see  title  Shipping  and  Navigation. 

{g)  Partial  loss  of  bill  of  lading  freight  may  be  total  loss  of  profit  on  charter 
{Asfar  &  Co.  v.  Blundell,  [1896]  1  Q.  B.  123,  C.  A.). 

{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 

{i)  Lbid.,  8.  61. 
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Where  the    assured    elects   to    abandon  the  subject-matter     Sect.  is. 
insured  to  the  insurer,  he  must  give  notice  of  abandonment.    If  Total  Loss, 
he  fails  to  do  so  the  loss  can  only  be  treated  as  a  partial  loss  (k). 

The  assured  may  then,  if  he  please,  treat  the  loss  as  a  partial  Rights  of 
loss  (I) ;  but  if  he  does  so,  or  if  he  fails  to  give  due  notice  of  assured, 
abandonment,  he  cannot,  unless  in  the  event  the  loss  becomes 
actually  total  {m),  recover  for  a  total  loss  in  respect  of  the  same 
disaster  (n).  He  is  not,  however,  prevented  from  recovering  for  a 
total  loss  in  respect  of  a  subsequent  disaster.  For  instance,  if  the 
insured  ship  be  captured  and  the  assured  does  not  give  due  notice 
of  abandonment,  and  the  ship  is  afterwards  recaptured  and  lost  by 
the  perils  of  the  sea,  the  assured  is  not  prevented  from  recovering 
for  a  total  loss  in  respect  of  the  second  disaster  (o).  Moreover,  it 
seems  that  there  may  be  cases  where  a  mere  prolongation  of  time 
during  which  the  assured  is  deprived  of  his  property,  may  have 
the  effect  of  reviving  the  right  of  abandonment  on  giving  due 
notice  thereof  (p). 

949.  Unless  a  different  intention  appears  from  the  terms  of  the  Insurance 
policy,  an  insurance  against  total  loss  includes  a  constructive  as  ^(fgg^^^^i^^Jes 
well  as  an  actual  loss  (q) ;  and  where  the  assured  brings  an  action  constructive 
for  a  total  loss,  he  may,  unless  the  policy  otherwise  provides,  loss, 
recover  for  a  partial  loss  (r) . 

(vi.)  Ademption  of  Total  Loss. 

950.  At  the  time  of  the  passing  of  the  Act  (s)  it  was  a  doctrine  Ademption  ©f 
of  English  insurance  law  that,  although  a  constructive  total  loss  total  loss, 
had  occurred  and  due  notice  of  abandonment  had  been  given,  the 

assured  could  not  recover  for  a  total  loss,  if  before  action  brought 
the  subject-matter  insured  had  been  restored  under  such  circum- 
stances that  he  might  be  reasonably  expected  to  take  possession  of  it. 

A  total  loss  was  said  to  have  been  "  adeemed  "  if  the  loss  did  Explanation 
not  continue  to  be  total  at  the  commencement  of  the  action  {t).  doctrme. 
Thus,  if  the  ship  or  goods  had  been  captured,  then,  although  due 
notice  of  abandonment  was  given,  still  if  the  property  was  released 
so  that  the  assured  might  reasonably  be  expected  to  take  possession 

{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (1).  See  Western 
Assurance  Co.  of  Toronto  v.  Poole,  [1903]  1  K.  B.  376,  per  Bigham,  J.,  at  p.  383. 
This  rule  must  be  read  subject  to  the  Marine  Insurance  Act,  1906  (6  Edw.  7, 
0.  41),  8.  62  (7),  (8),  (9),  as  to  which  see  p.  376,  ante,  and  pp.  486,  488  et  seq.,  post. 

(l)  Woodside  v.  Globe  Marine  Insurance  Co.,  [1896]  1  Q.  B.  105;  see  also 
Aitchison  v.  Lolire  (1879),  4  App.  Cas.  755;  Pitman  v.  Universal  Marine 
Insurance  Co.  (1882),  9  Q.  B.  D.  192,  0.  A.,  per  Brett,  L.  J.,  at  p.  208 ;  Mellish 
V.  Andrews  (1812),  15  East,  13,  -per  Lord  Ellenboeotjgh,  C.J.,  at  p.  16. 

{m)  See  p.  472,  ante. 

{n)  Anderson  v.  Royal  Exchange  Assurance  Go.  (1805),  7  East,  38. 
(o)  Compare  Woodside  v.  Olohe  Marine  Insurance  Co.,  supra;  Mellish  v. 
Andreius,  supra. 

{p)  Phillips,  Law  of  Insurance,  ss.  1669,  1672,  1674;  compare  Stringer  y. 
English  and  Scottish  Marine  Insurance  Co.  (1870),  L.  E.  5  Q.  B.  599,  Ex.  Ch. 
{q)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  56  (3). 
(r)  lUd.,  s.  56  (4). 

\s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  which  came  into  operation 
on  1st  January,  1907. 

(0  Shepherd  v.  Henderson  (1881),  7  App.  Cas.  49,  'per  Lord  Blackbuen. 
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of  it,  he  could  only  recover  for  a  partial  loss  (u).  On  the  other 
hand,  the  mere  release  or  restitution  of  the  insured  property  would 
not  have  this  effect  if  the  assured  might  eventually  have  to  pay 
more  for  it  than  it  was  worth,  and  therefore  could  not  reasonably 
be  expected  to  take  possession  of  it  (v). 

This  doctrine  is  peculiar  to  English  law.  According  to  the  law 
of  Scotland,  the  Continent,  and  the  United  States,  a  constructive 
total  loss  followed  by  due  notice  of  abandonment  definitely  fixes  the 
rights  of  the  parties,  and  the  assured's  right  to  recover  for  a  total 
loss  is  in  no  way  affected  by  subsequent  events  (tv). 

Under  the  foregoing  provisions  of  the  Act  (a)  the  right  of  the 
assured  in  case  of  constructive  total  loss  to  abandon  the  subject- 
matter  insured  and  treat  the  loss  as  if  it  were  an  actual  total  loss 
is  apparently  unqualified,  and  although  the  Act  (h)  enters  with  much 
detail  into  the  law  relating  to  constructive  total  loss  and  abandon- 
ment, it  contains  no  provision  that  a  constructive  total  loss  is 
adeemed  by  events  which  take  place  after  due  notice  of  abandonment. 

The  courts  will  therefore  have  to  decide  whether  the  Act  was  not 
intended  to  assimilate  the  law  of  England  to  that  of  Scotland  and 
other  countries,  so  that  a  constructive  total  loss  followed  by  due 
notice  of  abandonment  definitely  fixes  the  right  of  the  assured  to 
recover  for  a  total  loss  (c). 

Sub-Sect.  2. — Constructive  Total  Loss, 
(i.)  Btatutory  Definition. 

951.  Whether  the  conditions  prescribed  by  the  Act  (cZ)  as 
essential  to  a  constructive  total  loss  are  or  are  not  satisfied  is  in 
each  case  a  question  of  fact  (e). 

(w)  Hamilton  v.  Mendes  (1761),  2  Burr.  1198;  Bainhridge  v.  Neilson  (1808),  10 
East,  329 ;  Patterson  v.  Ritchie  (1815),  4  M.  &  S.  393 ;  Brotlierston  v.  Barler 
(1816),  5  M.  &  S.  418;  Naylor  v.  Taylor  (1829),  9  B.  &  0.  718. 

{v)  M'lver  v.  Henderson  (1816),  4  M.  &  S.  576;  Cologan  v.  London  Assurance 
Go.  (1816),  5  M.  &  S.  447 ;  Holdsworth  v.  Wise  (1828),  7  B.  &  0.  794;  Naijlor  v. 
Taylor,  supra;  Parry  v.  Aberdein  (1829),  9  B.  &  C.  411;  Lozano  v.  Janson 
(1859),  2  E.  &  E.  160;  Buys  v.  Boyal  Exchange  Assurance  Corporation,  [1897]  2 
Q.  B.  135  (where  it  was  decided  that  the  doctrine  does  not  apply  to  a  case 
where  the  restitution  of  the  insured  property  has  taken  place  after  the  com- 
mencement of  the  action  and  during  the  trial). 

[w)  The  English  doctrine  was  disapproved  of  by  Lord  Eldon,  L.C.,  in  Smith  v. 
Robertson  (1814),  2  Dow,  474,  H.  L. ;  and  Lord  Halsbuey,  L.C,  in  Bailing  Ship 

Blairmore''  Co.  v.  Macredie,  [1898]  A.  0.  593,  suggested  that  it  only  applied 
to  cases  of  capture  and  similar  cases.  As  to  the  meaning  of  a  clause  *'to  pay 
a  total  loss  thirty  days  after  official  news  of  the  embargo  or  capture,  without 
waiting  for  condemnation,"  see  Foiuler  y.  English  and  Scottish  Marine  Insurance 
Co.  (1865),  18  C.  B.  (N.  s.)  818. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  61 ;  see  p.  478,  ante. 

[h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41).  As  to  constructive  total 
loss  and  abandonment,  see  the  text,  infra. 

(c)  If  the  total  loss,  whether  actual  or  constructive,  is  before  action  brought 
adeemed  by  the  acts  of  the  assured  or  his  servants,  the  assured  cannot  recover 
for  a  total  loss,  but  is  entitled  to  be  recouped,  under  the  suing  and  labouring 
clause  (as  to  which  see  p.  456,  ante),  the  expenses  incurred  in  saving  the 
subject-matter  insured  {Kidston  v.  Empire  Marine  Insurance  Co.  (1867),  L.  E.  2 
C.  P.  357,  Ex.  Oh.). 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (1) ;  see  p.  472,  ante, 
and  pp.  481  et  seq.,  post. 

(e)  See,  for  example,  Farnworth  v.  H^Jde  (1866),  L.  E.  2  C.  P.  204,  Ex.  Ch. ; 
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Sect.  15. 
Total  Loss. 

Marine 
Insurance 
Act,  1906. 


The  following  provisions  on  this  subject  explanatory  of  the 
general  propositions  already  set  out  (/)  are  contained  in  the  Act  (g). 
In  particular,  there  is  a  constructive  total  loss — 
(i.)  Where  the  assured  is  deprived  of  the  possession  of  his  ship 
or  goods  by  a  peril  insured  against,  and  (a)  it  is  unlikely  that  he 
can  recover  the  ship  or  goods,  as  the  case  may  be,  or  (b)  the  cost  of 
recovering  the  ship  or  goods,  as  the  case  may  be,  would  exceed 
their  value  when  recovered  (g) ;  or 

(ii.)  In  the  case  of  damage  to  a  ship,  where  she  is  so  damaged 
by  a  peril  insured  against  that  the  cost  of  repairing  the  damage 
would  exceed  the  value  of  the  ship  when  repaired  (g). 

In  estimating  the  cost  of  repairs,  no  deduction  is  to  be  made  in 
respect  of  general  average  contributions  to  those  repairs 
payable  by  other  interests,  but  account  is  to  be  taken  of  the 
expense  of  future  salvage  operations  and  of  any  future  general 
average  contributions  to  which  the  ship  would  be  liable  if 
repaired  (g) ;  or 

(iii.)  In  the  case  of  damage  to  goods,  where  the  cost  of  repairing 
the  damage  and  forwarding  the  goods  to  their  destination  would 
exceed  their  value  on  arrival  (g). 

There  are  thus  two  main  grounds  on  which  a  constructive  total 
loss  may  be  founded.  The  assured  may,  by  the  perils  insured 
against,  be  deprived  of  the  possession  of  the  insured  property  in 
circumstances  which  make  it  unlikely  that  he  can  recover  it  within 
any  assignable  time.  For  instance,  it  may  be  captured  by  the 
enemy,  or  by  the  assured' s  own  Government,  or  by  pirates  (h),  or  a 
ship  may  be  deserted  by  the  master  and  crew. 

In  the  second  place,  although  the  assured  may  not  be  forcibly 
dispossessed  of  the  insured  property,  it  may  be  so  damaged  by  the 
perils  insured  against  that  the  cost  of  repairing  the  damage  or  of 
carrying  the  goods  to  the  port  of  destination  may  be  so  great  as 
to  make  it  in  the  mercantile  sense  impracticable  to  incur  that 
cost  (i). 

952.  In  all  such  cases,  in  order  to  recover  for  a  total  loss,  the  Notice  of 
assured  should  give  notice  of  abandonment  ( j).  abandonment. 


Two  main 
grounds  on 
a  constructive 
total  loss  may- 
be founded. 


953.  As  regards  s.  60  (1)  of  the  Act  (k), 
particularly  noticed. 


two  points  have  to  be 


Rodoconachi  v.  Elliott  (1874),  L.  E.  9  C.  P.  518,  Ex.  Ch.  ;  Mullett  v.  Shedden 
(1811),  13  East,  304;  Mellish  v.  Andrews  (1812),  15  East,  13;   Stringer  v.  s, 
English  and  Scottish  Marine  Insurance  Co.  (1870),  L.  E.  5  Q.  B.  599,  Ex.  Ch. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (1);  see  p.  472, 
ante,  which  says  "  subject  to  any  express  provision  in  the  poUcy,"  because  the 
parties  are  at  liberty  to  define,  and  do  sometimes  define,  in  the  policy  what  is 
to  be  considered  a  constructive  total  loss  {Be  Sunderland  Steamship  Co.  and 
North  of  England  Iron  Steamship  Insurance  Association  (1894),  11  T.  L.  E.  106, 
0.  A. ;  Rowland  and  Marwood's  Steamship  Co.  v.  Marine  Insurance  Co.  (1901),  6 
Com.  Cas.  160). 

(g)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2). 
(A)  See    Goss  v.  Withers  (1758),  2  Burr.  683 ;   Buys  v.  Roijal  Exchange 
Assurance  Corporation,  [1897]  2  Q.  B.  135. 
{i)  Moss  V.  Smith  (1850),  9  C.  B.  94,  103 


Comparison 
of  Marine 
Insurance 
Act,  1906, 
s.  60  (1)  and 
60  (2). 


{j)  Hamilton  v.  Mendes  (1761),  2  Burr.  1198,  1212  ;  see  p.  486,  post, 
{k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (1) ;  see  p.  472, 


ante. 
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Insurance. 


In  the  first  place,  it  sets  forth  generally  the  grounds  on  which 
a  constructive  total  loss  may  be  founded,  whereas  s.  60  (2)  of  the 
Act  {I)  states  certain  particular  instances  or  illustrations.  Thus 
the  case  of  a  damaged  ship  having  been  salved,  and  salvage  charges 
having  to  be  paid  in  order  to  release  her,  is  not  mentioned  in  the 
latter  provision  (I),  but  it  is  covered  by  the  former  (q) ,  and  there  is 
a  constructive  total  loss  where  the  salvage  charges,  together  with  the 
cost  of  repairs,  exceed  the  value  of  the  ship  when  repaired. 

In  the  second  place,  there  is  an  essential  distinction  between  an 
insurance  on  ship  and  an  insurance  on  goods.  An  insurance  on 
ship  is  a  contract  of  indemnity  against  damage  to,  destruction  or  loss 
of  the  vessel,  but  not  against  the  ship  being  prevented  by  perils 
insured  against  from  arriving  at  her  point  of  destination ;  whereas 
an  insurance  on  goods  is  a  contract  of  indemnity  not  only  against 
damage,  but  also  against  the  goods  being  prevented  by  perils  of  the 
seas  from  being  carried  to  a  port  of  destination.  In  other  words,  a 
loss  of  the  insured  voyage  by  reason  of  damage  to  the  ship  does  not 
constitute  a  total  loss  of  the  ship  (m). 

(ii.)  Constructive  Total  Loss  of  Ship  :  Elements  to  he  considered  in  estimating 

Cost  of  Repairs. 

Damage  to  954.  As  regards  the  cost  of  repairs  in  the  case  of  damage  to  ship, 
ship  may  give  it  is  clear  that  in  ascertaining  whether  there  is  a  constructive  total 
struct^ive  total  deduction  is  to  be  made  of  one-third  new  for  old  {n). 

loss.  Moreover,  if  in  order  to  repair  the  ship  it  be  necessary  to  incur 

expenses  for  the  purpose  of  obtaining  possession  from  salvors  or  for 
the  purpose  of  getting  her  off  the  rocks,  these  and  other  expenses 
for  the  like  purpose  must  be  taken  into  account  either  as  cost  of 
repairs,  or  more  probably  as  being  necessary  for  the  preservation  or 
recovery  of  the  ship  (o).  Similarly,  if  temporary  repairs  are  to  be 
done  at  a  port  of  refuge  in  order  to  enable  the  ship  to  be  completely 
repaired  at  another  port,  both  the  temporary  and  the  permanent 
repairs  must  be  taken  into  account.  In  fact  it  must  be  always 
borne  in  mind  that  s.  60  (2)  (ii.)  of  the  Act  (p)  only  refers  to  one 
particular  case  in  which  the  damage  to  a  ship  may  give  rise  to  a 
constructive  total  loss,  other  cases  being  covered  by  the  more  general 
provision  in  s.  60  (1)  of  the  Act  (g). 


{I)  Marine  Insurance  Act,  1906  (G  Edw.  7,  c.  41),  s.  60  (2) ;  see  p.  481,  ante. 

(m)  In  Ooss  v.  Withers  (1758),  2  Burr.  683;  Hamilton  v.  Mendes  (1761),  2 
Burr.  1138,  1209;  and  Milles  v.  Fletcher  (1779),  1  Doug.  (k.  b.)  231,  Lord 
Mansfield,  0.  J.,  expressed  the  opinion  that  if  the  voyage  is  absolutely  lost  or  not 
worth  pursuing  this  might  constitute  a  total  loss  of  the  ship,  but  this  opinion 
is  contrary  to  the  decisions  in  Pole  v.  Fitzgerald  (1752),  Willes,  641 ;  affirmed 
in  House  of  Lords  (1754),  4  Bro.  Pari.  Gas.  439  ;  Parsons  v.  Scott  (1810),  2  Taunt. 
363;  Falhner  v.  llitchie  (1814),  2  M.  &  S.  290;  Brown  v.  Smith  (1813),  1 
Dow,  349,  H.  L.  ;  Doyle  v.  Dallas  (1831),  1  Mood.  &  E.  48,  55;  Naylory.  Taylor 
(1829),  Dan.  &  LI.  240,  254.  In  fact  it  is  now  clear  law  that  the  loss  of  the  voyage 
has  nothing  to  do  with  the  loss  of  the  ship. 

(n)  Henderson  Brothers  v.  ShanUand  &  Co.,  [1896]  1  Q.  B.  525,  0.  A.  ;  Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2)  (ii.).  As  to  the  deduction 
**  one-third  new  for  old,"  see  p.  467,  ante. 

(o)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (1),  (2)  (i.),  (ii). 

(p)  .Ibid.,  s.  60(2)  (ii.);  see  p.  481,  a7ite. 

Iq)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60(1) ;  see  p.  472,  ante. 
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955.  It  seems  that  some  of  the  dicta  in  the  earlier  cases  in  which 
it  was  held  that  the  cost  of  such  repairs  only  must  be  taken 
into  account  as  are  necessary  to  enable  the  ship  to  sail  in  ballast 
to  the  port  of  destination,  or  to  be  navigable  for  any  trade  what- 
ever, cannot  any  longer  be  considered  good  law  (r),  and  that  all  the 
repairs  must  be  estimated  which  are  necessary  to  make  good  the 
damage  caused  by  the  perils  insured  against  (s). 

956.  In  determining  whether  a  vessel  has  been  so  damaged  by 
perils  insured  against  as  to  give  rise  to  a  constructive  total  loss, 
the  question  has  arisen  whether  the  assured  is  entitled  to  add 
to  the  cost  of  the  repairs  the  value  of  the  damaged  vessel, 
or  rather  of  the  wreck,  for  breaking  up  purposes  {t).  The 
effect  of  a  recent  decision  of  the  House  of  Lords  {u),  over- 
ruling a  decision  of  the  Court  of  Appeal  {v),  is  that,  as  the  law  stood 
immediately  before  the  Act  {w)  was  passed,  the  assured  was  entitled 
to  make  this  addition,  because  the  true  test  was  whether  a  prudent 
uninsured  owner  would  not  rather  sell  the  damaged  ship  than 
repair  her. 


Sect.  15. 
Total  Loss. 

All  repairs 
necessary  to 
make  good 
damage 
insured 
against  must 
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Question 
whether  the 
value  of  the 
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account  in 
determining 
whether  there 
is  a  total  loss. 


(r)  See  especially  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2)  (i.), 
(ii.),  and  p.  481,  ante. 

(s)  Such  dicta  are  to  be  found  in  Doyle  v.  Dallas  (1831),  1  Mood.  &  E.  48,  and 
•other  cases.  On  the  other  hand,  see  the  direction  of  Erle,  C.J.,  in  Phillips  v. 
Nairne  (1847),  4  C.  B.  343,  and  the  direction  of  Kennedy,  J.,  in  North  Atlantic 
Steamship  Co.  v.  Burr  (1904),  9  Com.  Gas.  164,  and  in  Agenoria  Steamship  Co. 
V.  Merchants'  Marine  Insurance  Co.  (1903),  8  Com.  Cas.  212.  If  the  repair  of  the 
damage  caused  by  peril  of  the  seas  makes  it  necessary  also  to  repair  the  decayed 
parts  of  the  vessel,  no  deduction  is  to  be  made  from  the  cost  of  the  first-named 
repairs  on  the  ground  that  the  decayed  parts  are  also  made  good  [Phillips  v. 
Nairne,  supra,  where  the  judgment  in  the  American  case  of  Hyde  y.  Louisiana 
State  Insurance  Co.  (1824),  2  Martin  (N.S.),  410,  was  approved). 

{t)  All  the  authorities  bearing  upon  this  subject  are  collected  in  the  two 
iollowing  cases.  It  was  decided  in  Angel  v.  Merchants'  Marine  Insurance 
Co.,  [1903]  1  K.  B.  811,  C.  A.,  that  the  value  of  the  wreck  was  not  to  be 
taken  into  account ;  but  this  case  was  overruled  in  the  House  of  Lords  in 
Macbeth  (fc  Co.,  Ltd.  v.  Maritime  Insurance  Co.,  Ltd.,  [1908]  A.  C.  144.  The 
principle  is  stated  by  Lord  Loeeburn,  L.C.,  at  pp.  147,  148  [ibid.),  as 
follows:  "This  question  admits  of  ready  answer  as  soon  as  it  is  ascer- 
tained what  is  the  true  test  by  which  a  court  is  to  be  guided.  Eeally 
the  choice  lies  between  two.  One  is  that  a  ship  has  become  a  constructive 
total  loss  if  the  cost  of  repairing  her  would  exceed  her  value  when  repaired. 
The  other  is  that  she  has  become  so  when  a  prudent  uninsured  owner  would 
not  repair  her  having  regard  to  all  the  circumstances.  ...  If  this  were 
•an  open  question,  there  seems  to  me  ground  for  arguing  that  the  former 
is  the  sound  view.  But  I  think  this  is  not  really  an  open  question,  notwith- 
-standing  the  recent  decision  in  AngeVs  Case.  .  .  .  When  once  the  test  of  what 
a  prudent  uninsured  owner  would  do,  whether  he  would  sell  the  ship  where  she 
lies  or  repair  her,  is  admitted,  it  follows  that  the  value  of  the  ship  where  she  lies 
must  enter  into  the  calculation.  And  this  test  has  been  laid  down  repeatedly 
by  many  high  authorities  over  a  long  period  of  time.  I  think  it  was  too  late  to 
disturb  it  m  1903."  See  also  Wild  Pose  Steamship  Co.  v.  Jupe  (1903),  19 
T.  L.  E.  289. 

[iC]  I.e.,  in  Macbeth  &  Co.,  Ltd.  v.  Maritime  Insurance  Co.,  Ltd.,  supra;  see 
note  [t),  supra. 

v)  Angel  v.  Merchants'  Marine  Insurance  Co.,  supra  ;  see  note  [t),  supra, 
w)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  which  came  into  operation 
•on  1st  January,  1907. 

II  2 
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Insurance. 


Sect.  15.  It  is  now  enacted  {x)  that  there  is  a  constructive  total  loss  in  case 
Total  Loss,  of  damage  to  a  ship,  where  she  is  so  damaged  that  the  cost  of 
repairing  the  damage  would  exceed  her  value  when  repaired,  and 
express  provision  is  made  as  to  what  deductions  are  and  what  are 
not  to  be  made  in  estimating  the  cost  of  such  repairs.  This  pro- 
vision is  precise  and  definite,  and  was  enacted  before  the  decision 
of  the  Court  of  Appeal  {y)  had  been  overruled.  It  is  submitted, 
therefore,  that,  according  to  the  canon  of  construction  to  be  applied 
to  a  consolidating  statute  (a),  the  value  of  the  wreck,  in  a  case 
governed  by  the  Act  ought  not  to  be  taken  into  account,  or  in 
other  words  that  the  test  whether  a  prudent  uninsured  owner  would 
rather  sell  than  repair  has  ceased  to  be  applicable  (c). 

No  deduction  957.  In  estimating  the  cost  of  repairs  no  deduction  is  to  be 
for  general  made  in  respect  of  general  average  contributions  to  those  repairs 
SSrtfons^to  payable  by  other  interests,  for  such  contributions,  like  contributions 
cost  of  repairs,  from  tortfeasors,  do  not  directly  affect  the  amount  of  actual 
damage  {d), 

(iii.)  Elements  of  Repaired  Value. 

Insured  value      958.  As  to  the  value  of  the  ship,  no  regard  is  to  be  had,  unless 
iov  ^ur^ose^^of       poHcy  Contains  some  express  provision  to  the  contrary,  to  the 
constrictive^  sum  at  which  the  ship  may  be  valued  in  the  policy.    Thus,  if  the 
total  loss.       cost  of  repairs  would  be  d6 10,500  and  the  marketable  value  of  the 
ship  when  repaired  would  only  be  ^69,000,  there  is  a  constructive 
total  loss  although  the  ship  may  be  valued  in  the  policy  at 
^20,000  {e\ 

959.  Generally  the  value  of  the  ship  with  which  the  cost  of 
the  repairs  is  to  be  compared  is  her  selling  price,  but  in  the  case 
of  a  peculiar  and  exceptional  vessel  built  for  her  owners  with  a 
view  to  a  particular  trade,  it  is  evident  the  market  price  would  not 
afford  a  true  measure  of  her  value,  and  it  is  therefore  necessary 
to  ascertain  what  value  the  repaired  vessel  would  be  to  her 
owners  (/).    The  market  value  of  a  vessel  depends  upon  her  general 

(x)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2)  (ii.). 
{y)  See  note  [t),  p.  483,  ante. 
(a)  See  p.  335,  ante. 

(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 
(c)  See  Arnould  on  Marine  Insurance,  s.  1124. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c,  41),  s.  60  (2)  (ii.) ;  see  pp.  481  et  seq.^ 
ante;  Kemp  Y.Halliday  (1866),  L.  E.  1  Q.  B.  520,  Ex.  Ch.  ;  Uzielli  v.  Boston 
Marine  Insurance  Co.  (1884),  15  Q.  B.  D.  11,  C.  A.  On  the  other  hand,  account 
is  to  be  taken  of  the  expense  of  future  salvage  operations  and  any  future 
general  average  contributions  to  which  the  ship  would  be  liable  if  repaired 
(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2)  (ii.) ). 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  27  (4);  Young  v.  Turing 
(1841),  2  Man.  &  G.  593,  Ex.  Ch. ;  Irving  v.  Manning  (1847),  1  H.  L.  Cas.  287. 
Policies  now  sometimes  contain  the  clause  that  the  insured  value  shall  be  taken 
as  the  repaired  value  in  ascertaining  whether  the  vessel  is  a  constructive  total 
loss,  and  the  policies  of  many  insurance  clubs  have  a  clause  barring  claims  for 
constructive  total  loss  unless  the  estimated  cost  of  the  repairs  is  equal  to  80  per 
cent,  of  the  value  declared  on  the  policy,  although  the  cost  of  repairs  may  be 
greater  than  the  value  of  the  ship  when  repaired.  See  Forvjood  v.  North  Wales 
Insurance  Co.  (1880),  9  Q.  B.  D.  732,  0.  A. ;  North  Atlantic  Steamship  Co.  v. 
Burr  (1904),  9  Com.  Cas.  164. 

(/)  See  the  judgment  of  Wood,  V.-C,  in  African  Steam  Ship  Co.  v.  Swanzy 
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capacity  to  earn  freight,  and  the  better  opinion  seems  to  be  that  in  Sect.  is. 

estimating  her  repaired  value  for  the  purpose  of  a  constructive  total  Total  Loss, 
loss,  the  fact  that  she  was  at  the  time  of  the  loss  under  a  peculiarly 
profitable  charter  should  not  be  taken  into  account  (g). 

(iv.)  Co7istrudive  Total  Loss  of  Goods. 

960.  As  to  the  constructive  total  loss  of  goods,  it  is  clear  that  when  dam- 
if  it  be  practicable  to  carry  to  the  port  of  destination  any  part,  ^ged  goods 
however  small,  of  the  insured  cargo,  there  is  no  constructive  total  constfucSve 
loss  Qi)  ;  it  is  equally  cleai%  on  the  other  hand,  that  any  expenses  total  loss, 
which  have  to  be  incurred  to  enable  the  goods  to  be  so  carried  must 

be  taken  into  account  (i) — for  instance,  not  only  the  cost  of 
unshipping  the  cargo,  drying,  warehousing  and  re-shipping,  but 
also  the  amount  of  the  salvage  which  may  have  to  be  paid  in  respect 
of  the  cargo  saved  (j). 

961.  As  regards  the  cost  of  sending  the  cargo  or  any  part  of  it  what  amount 
on,  it  was  decided,  before  the  passing  of  the  Act  (A;),  that  it  was     ^^g® ^^^^^^^ 
only  the  increased  cost  of  sending  it  on  at  a  higher  than  the  original  j^^o  account, 
rate  of  freight  which  could  be  taken  into  consideration  (L) .  The 
correctness  of  this  decision  was,  however,  impugned  by  eminent 

average  adjusters,  who  strongly  contended  that  the  whole  of  the 
original  freight,  or,  if  the  goods  had  to  be  forwarded  by  another 
ship,  the  whole  of  the  freight  paid  to  the  latter  ship,  must  be  taken 
into  consideration  {m) . 

Considering  the  doubts  entertained  as  to  the  above-mentioned 

(1856),  2  K.  &  J.  660,  664 ;  The  Ironmaster  (1859),  Sw.  441 ;  The  Harmonides, 
[1903]  P.  1 ;  Grainger  v.  Martin  (1862),  2  B.  &  S.  456 ;  affirmed  (1863),  4 
B.  &  S.  9,  Ex.  Ch. 

{g)  See  Arnould  on  Marine  Insurance,  s.  1125.  On  the  other  hand,  account 
is  to  be  taken  of  the  expense  of  future  salvage  operations,  and  any  future 
general  average  contributions  to  which  the  ship  would  be  liable  if  repaired 
(Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (2)  (ii.) ) ;  see  p.  481,  ante. 

{h)  Rosetto  V.  Gurney  (1851),  11  0.  B.  176,  182,  190.  As  to  what  constitutes  a 
constructive  total  loss  of  goods,  see  Marine  Insurance  Act,  1906  (6  Edw.  7, 
c.  41),  s.  60  (2)  (i.),  (iii.) ;  see  p.  481,  ante.  If  a  sale  of  the  cargo  be  not  other- 
wise justifiable  it  will  not  be  rendered  so  by  being  made  under  a  decree  of  a 
vice-admiralty  court  or  any  other  similar  court  abroad  [Reid  v.  Darhy  (1808), 
10  East,  143  ;  Segredo,''  otherwise  "  Eliza  Cornish  "  (1853),  1  Ecc.  &  Ad.  36, 
2)er  Dr.  Lushington). 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60(1),  (2)  (iii.);  see 
pp.  472,  481,  ante. 

(.;)  But  where  the  master  hypothecates  the  ship  and  cargo  to  pay  expenses 
for  repairing  the  ship,  the  debt  and  costs  paid  to  the  holder  of  the  bottomry 
bond  are  not  to  be  taken  into  consideration  in  estimating  the  extent,  whether 
total  or  partial,  of  the  loss,  inasmuch  as  the  underwriter  does  not  insure  in 
respect  of  a  loss  by  hypothecation  {Rosetto  v.  Gurney,  supra  ;  and  see  p.  468, 
ante). 

(k)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  which  came  into  operation 
on  1st  January,  1907. 

(Z)  See  the  two  leading  cases,  Rosetto  v.  Gurney,  supra ;  Farmuorth  v.  Hyde 
(1866),  L.  E.  2  C.  P.  204,  Ex.  Ch. 

(m)  In  Arnould  on  Marine  Insurance,  ss.  1152 — 1159,  the  arguments  on  both 
sides  are  fully  discussed,  but  the  only  question  now  material  is  whether  the 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  has  done  away  with  the  rule  of 
law  which  must  undoubtedly  be  taken  to  have  existed  before  the  statute  came 
into  force. 
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decision  and  the  explicit  language  of  the  Act  (n),  it  is  submitted 
that  the  latter  (n)  has  the  effect  of  overruling  that  decision,  in 
other  words,  that  according  to  the  principle  of  construction  applicable 
to  a  consolidating  statute  (o),  the  ''cost  of  forwarding  the  goods" 
to  their  destination  cannot  be  held  to  mean  merely  the  excess,  if 
any,  of  the  substituted  freight  over  the  original  freight. 

(v.)  Constructive  Total  Loss  of  Freight. 

962.  In  applying  the  definition  of  constructive  total  loss  ( p)  to 
freight  the  points  which  have  already  been  noticed  must  be  borne 
in  mind.  First,  that  there  is  no  total  loss  of  freight  merely  because 
the  expenses  of  repairing  the  ship  so  as  to  enable  her  to  carry  the 
entire  cargo  would  exceed  the  value  of  the  freight  (q) ;  and  secondly^ 
that  notice  of  abandonment  is  unnecessary  where,  at  the  time  the 
assured  received  information  of  the  loss,  there  would  be  no  possibility 
of  benefit  to  the  insurer  if  notice  were  given  to  him  (r).  This  latter 
rule  has  generally  the  effect  of  rendering  notice  of  abandonment  of 
freight  unnecessary,  because  in  almost  all  cases  the  insurer  would 
derive  no  benefit  from  notice  being  given  to  him.  Thus  no  decided 
case  is  to  be  found  in  which  the  assured  has  lost  his  right  to  recover 
for  a  total  loss  of  freight  by  reason  of  his  not  having  given  notice  of 
abandonment  (s). 

Sub-Sect.  3. — Notice  of  Alundcnrr,ent. 
(i.)  Form  of  Notice. 

963.  The  notice  of  abandonment  may  be  given  in  writing,  or 
by  word  of  mouth,  or  partly  in  writing  and  partly  by  word  of 
mouth,  and  may  be  given  in  any  terms  which  indicate  the  inten- 
tion of  the  assured  to  abandon  his  insured  interest  in  the  subject- 
matter  insured  unconditionally  to  the  insurer  {t). 

In  order  that  the  abandonment  to  the  underwriter  may  be  valid, 
it  must  be  unconditional  and  must  also  extend,  unless  the  contract 
of  insurance  be  severable,  to  the  whole  of  the  interest  of  the 
assured  in  the  property  at  risk  at  the  time  of  the  disaster  so  far  as 
such  interest  is  covered  by  the  policy.    But  the  policy  may  be  so 

{n)  Marine  Insurance  Act,  1906  (GiEdw.  7,  c.  41),  s.  60  (2)  (iii.) ;  see  p.  481, 
arite. 

(o)  See  p.  335,  ante. 

Ip)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  60  (1) ;  see  pp.472,  481, 
ante. 

{q)  See  p.  478,  ante,  and  note  (b)  ihid. 

(r)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (7). 

[s]  See  the  judgments  in  BanMn  v.  Potter  (1873),  L.  E.  6  H.  L.  83,  and  the 
judgment  of  Brett,  J.,  at  p.  99,  ihid.,  where  the  judge  indicated  some  cases  of 
constructive  total  loss  of  freight  in  which  in  his  opinion  notice  of  abandonment 
ought  to  be  given. 

{t)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (2).  See  Currie  &  Co. 
V.  Bomhay  Native  Insurance  Co.  (^1869),  L.  E.  3  P.  C.  72,  in  which  the  Judicial 
Committee  disapproved  of  the  3udgment  of  Lord  Ellenboeough,  C.J.,  in 
Parmeter  v.  Todhunter  (1808),  1  Camp.  541.  See  Thelluson  v.  Fletcher  (1793), 
1  Esp.  73  ;  King  v.  Walker  (1864),  3  H.  &  N.  209,  Ex.  Ch.  The  question, 
however,  will  always  be  whether  the  conditions  of  the  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41),  s.  62  (2),  are  fulfilled  in  any  particular  case,  and  this  is  a 
question  of  constiTiction  in  which  decided  cases  are  of  little  use. 


Part  I. — Marine  Insurance. 


487 


framed  as  to  comprise  several  insurances;  for  instance,  £1,000  may  Sect.  15. 

be  insured  on  sugars  and  £500  on  wheat  in  the  same  poHcy,  or  the  Total  Loss. 

sugars  may  be  valued  in  the  policy  at  £1,000  and  the  wheat  at   

£500  ;  in  such  cases  each  interest  may  be  separately  abandoned  (a). 


(ii.)  Time  when  Notice  must  he  Given. 

964.  Notice  of  abandonment  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  the  loss,  but 
where  the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  inquiry  (6). 

If  the  assured  receives  intelligence  of  a  loss,  such  as  capture  or 
arrest  which  is  prima  facie  a  constructive  total  loss,  the  assured 
must  give  notice  of  abandonment  immediately  on  receipt  of  the 
intelligence  (c).  But  if  the  information  be  in  itself  doubtful,  or  if 
it  leave  it  uncertain  whether  the  loss  or  damage  constitutes  a  prima 
facie  constructive  total  loss,  he  may  wait  in  order  to  verify  the 
intelligence  or  to  ascertain  the  real  extent  of  the  loss  (tZ). 

965.  If  the  assured  after  receiving  notice  of  a  disaster  which  may 
give  rise  to  a  constructive  total  loss  prosecutes  the  adventure,  he 
cannot  afterwards,  when  he  has  ascertained  that  the  damage  was 
such  as  would  have  entitled  him  to  treat  the  loss  as  constructively 
total,  give  notice  of  abandonment.  Thus,  where  the  owners  of  a 
ship  which  was  sea-damaged  in  a  foreign  port  have  elected  to 
treat  the  loss  as  partial,  they  cannot  afterwards  turn  it  into  a  total 
loss  by  giving  notice  of  abandonment  merely  because  they  find 
on  the  ship's  arrival  that  she  is  not  worth  repairing  (e). 

Similarly,  if  the  assured  on  receiving  information  that  a  disaster 
has  occurred  which  amounts  to  a  constructive  total  loss  orders  the 
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(a)  Marshall  on  Marine  Insurance,  4tli  ed.,  p.  486.  Where  a  vessel  is  insured 
with  dift'erent  underwriters,  each  underwriter  who  accepts  the  notice  of  abandon- 
ment acquires  an  interest  in  the  subject-matter  insured  or  in  its  proceeds  in 
the  proportion  which  the  amount  subscribed  by  him  bears  to  the  full  value  ; 
and  the  assured  retains  a  like  interest  so  far  as  he  is  not  fully  insured.  See 
Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  81 ;  The  Gommomuealth,  [1907] 
P.  216,  C.  A. ;  Whitworth  Brothers  v.  Shepherd  (1884),  12  E.  (Ct.  of  Sess.)  204. 

(&)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (3). 

(c)  Hunt  Y.  Boyal  Exchange  Assurance  (1816),  5  M.  &  S.  47;  Kaltenhach  v. 
Mackenzie  (1878),  3  0.  P.  D.  467,  480,  C.  A. ;  Alhuood  v.  Henckell  (1795),  1  Park 
on  Marine  Insurance,  8th  ed.,  p.  399;  Aldridge  v.  Bell  (1816),  1  Stark.  498; 
Mullett  y.  Shedden  (1811),  13  East,  304;  Mellish  v.  Andreius  (1812),  15  East,  13. 
See  the  judgment  of  the  Privy  Council  in  Currie  &  Go.  v.  Bombay  Native  Insurance 
Go.  (1869),  L.  E.  3  P.  0.  72,  at  p.  79  ;  Hudson  v.  Harrison  (1821),  3  Brod.  & 
Bing.  97,  lOes 

(c^)  Gernon  v.  Boyal  Exchange  Assurance  Go.  (1815),  6  Taunt.  383,  387. 

(e)  Fleming  v.  Smith  (1848),  1  H.  L.  Cas.  513 ;  Anderson  v.  Boyal  Exchange 
Assurance  Go.  (1805),  7  East,  38;  Barker  v.  Blakes  (1808),  9  East,  283.  In 
Fleming  v.  Smith,  supra,  the  owners  of  the  insured  ship  heard  from  the  master 
that  she  had  been  obliged  to  put  into  Mauritius  to  relit,  that  extensive  repairs 
were  necessary,  and  that  he  intended  to  borrow  money  on  bottomry.  The 
owners  wrote  approving  of  this  course.  The  ship  was  repaii-ed,  and  some 
months  afterwards  arrived  in  England  and  was  at  first  taken  possession  of 
by  the  agents  of  the  owners.  It  was  then  found  that  the  cost  of  repairs 
would  much  exceed  her  market  value  and  the  owners  abandoned  her  to  the 
underwriters.  It  was  held  by  the  House  of  Lords  that  the  notice  was  too 
late. 
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Sect.  15. 
Total  Loss. 


Acceptance  of 
notice  of 
abandonment. 


Estoppel. 


Effect  of 
acceptance 
and  non- 
acceptance  of 
the  notice  of 
abandonment. 


Capacity  of 
master  : 

(i.)  After 
notice ; 


subject-matter  insured  to  be  sold,  he  cannot  afterwards  by  virtue  of 
giving  notice  of  abandonment  recover  as  for  a  total  loss  (/). 

The  assured  may  even  lose  his  right  to  treat  a  loss  as  a 
constructive  total  loss  through  the  master's  unjustifiable  delay  in 
ascertaining  whether  or  not  the  loss  is  total,  the  assured  being 
thereby  precluded  from  giving  notice  of  abandonment  to  the 
underwriter  within  a  reasonable  time(^). 

(iii.)  Acceptance  of  Notice. 

966.  The  acceptance  of  a  notice  of  abandonment  may  be  either 
express  or  implied  from  the  conduct  of  the  insurer.  The  mere 
silence  of  the  insurer  after  notice  is  not  an  acceptance  (/i).  The 
insurer  has  no  right  after  receiving  notice  of  abandonment,  by 
salving  the  subject-matter  insured,  to  claim  that  he  has  reduced 
the  total  loss  to  a  partial  loss®.  On  the  contrary,  if  after  receiv- 
ing the  notice  he  does  any  act  which  would  only  be  justified  under 
a  right  derived  from  it,  he  will  be  estopped  from  denying  that  he 
has  accepted  the  notice  {j).  Moreover,  such  conduct  on  his  part 
may,  where  no  notice  of  abandonment  has  been  given,  preclude  him 
from  denying  that  he  has  waived  his  right  to  such  notice  (k). 

967.  Where  notice  of  abandonment  is  accepted  either  expressly 
or  impliedly  the  abandonment  is  irrevocable.  The  acceptance  of 
the  notice  conclusively  admits  liability  for  the  loss  and  the  sufiiciency 
of  the  notice  (Z). 

If  the  notice  of  abandonment  be  not  accepted,  it  is  defeasible, 
either  by  the  subsequent  restoration  of  the  insured  property,  or  by 
acts  showing  that  the  assured  has  treated  the  loss  as  partial  and 
not  total  (m).  But  where  the  notice  has  been  properly  given  the 
rights  of  the  assured  are  not  prejudiced  by  a  refusal  to  accept  ii{n). 

968.  In  general  the  master  after  notice  of  abandonment  has 
been  given  acts  for  the  benefit  of  all  concerned  in  dealing  with  the 
subject-matter  insured,  but  where  it  clearly  appears  that  he  has 
been  acting  under  the  directions  or  for  the  benefit  of  the  assured 
exclusively  and  not  for  the  benefit  of  the  underwriters,  the  assured 
may  thereby  forfeit  his  right  to  insist  on  the  notice  of  abandonment, 
or  be  deemed  to  have  impliedly  withdrawn  it  (o).    It  must,  however, 

(/)  Kaltenhach  v.  Mackenzie  (1878),  3  C.  P.  D.  467,  C.  A. 

{g)  Potter  v.  Campbell  (1868),  16  W.  E.  401 ;  also  referred  to  in  EanUn  v. 
Potter  (1873),  L.  E.  6  H.  L.  83,  117,  119,  123. 

{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (5)  ;  Smith  v.  Rohert- 
son  (1814),  2  Dow,  474,  H.  L. ;  Hudson  v.  Harrison  (1821),  3  Brod.  &  Bing.  97  ; 
Thelluson  v.  Fletcher  (1793),  1  Esp.  73. 

(i)  Sailing  Ship    Blairmore''  Co.  v.  Macredie,  [1898]  A.  C.  593. 

\j)  Provincial  Insurance  Co.  of  Canada  v.  Leduc  (1874),  L.  E.  6  P.  C.  224  ; 
Shepherd  v.  Henderson  (1881),  7  App.  Gas.  49 ;  and  see  title  Estoppel,  Vol. 
XIII.,  p.  397. 

{k)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (8),  and  cases  cited 
in  note  ( /),  supra. 

[1)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (6) ;  Smith  v. 
Robertson,  supra. 

(m)  As  to  restoration  of  insured  property,  see,  however,  pp.  479  et  seq.,  ante, 
(n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  62  (4). 
(o)  Fleming  v.  Smith  (1848),  1  H.  L.  Gas.  513  ;  compare  Shepherd  v.  Henderson, 
supra. 
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be  borne  in  mind  that  under  the  suing  and  labouring  clause  the     ^^^t.  is. 
master  is,  notwithstanding  the  notice  of  abandonment,  authorised  Total  Loss, 
to  take  all  necessary  steps  for  the  safeguard  and  preservation  of  the 
subject-matter  of  the  insurance,  and  further  that  he  may  in  case  of 
necessity  sell  the  property  and  thereby  turn  the  constructive  into 
an  actual  total  loss  (p). 

The  master  until  notice  of  abandonment  has  been  given  acts  (ii.)  Before 
prima  facie  as  agent  of  the  assured.    Thus  if  a  captured  ship  be  ^^^^^^ 
repurchased  by  the  master  in  cases  where  no  notice  of  abandonment 
is  given  he  acts  as  agent  for  the  owner,  and  if  he  does  so  within 
the  scope  of  his  implied  authority  the  assured  will  be  precluded  from 
recovering  for  a  total  loss  {q). 

But  where  notice  of  abandonment  has  been  given  and  accepted, 
or  has  become  effectual,  all  the  acts  of  the  master  for  the  preserva- 
tion of  the  insured  property  from  the  time  of  the  disaster  are 
deemed  to  have  been  done  on  behalf  of  the  underwriters  (7-). 

(iv.)  JEffect  of  Valid  Abandonment. 

969.  Where  there  is  a  valid  abandonment  the  insurer  is  entitled  EfEect  of 
to  take  over  the  interest  of  the  assured  in  whatever  may  remain  of  ^^^^^  ^^^^^ 
the  subject-matter  insured,  and  all  proprietary  rights  incidental 
thereto  (s). 

Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is  entitled  Rights  of 
to  any  freight  in  course  of  being  earned,  and  which  is  earned  by  insurer  of 
her  subsequent  to  the  casualty  causing  the  loss,  less  the  expenses  of  ^ 
earning  it  incurred  after  the  casualty ;  and,  where  the  ship  is  carry- 
ing the  owner's  goods,  the  insurer  is  entitled  to  a  reasonable 
remuneration  for  the  carriage  of  them  subsequent  to  the  casualty 
causing  the  loss(^). 

If  the  insured  ship  is  abandoned  during  the  voyage,  but 
nevertheless  succeeds  in  completing  it  so  far  as  to  earn  freight, 
such  freight  does  not  belong  either  to  the  shipowner  or  to  the 
underwriter  on  freight,  but,  after  deducting  the  expenses  of  earning 
it  incurred  after  the  casualty,  belongs  to  the  underwriter  on 
ship  (a).     The  latter,  however,  is  entitled  only  to  the  net  freight 

(p)  As  to  the  conversion  of  a  constructive  into  an  actual  total  loss,  see 
p.  476,  ante.  See  Brown  v.  Smith  (1813),  1  Dow,  349,  H.  L.  ;  Allen  v.  Sugrue 
(1828),  Dan.  &  LI.  188,  190,  n.  (a);  Stewart  y.  Greenock  Marine  Insurance  Co. 
(1848),  2  H.  L.  Gas.  159. 

{q)  M' Masters  v.  ScJioolbred  (1794),  1  Esp.  237 ;  Wilson  v.  Forster  (1815),  6 
Taunt.  25. 

(r)  See  the  American  cases  cited  in  Arnould  on  Marine  Insurance,  ss.  1219, 
1220. 

(s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  63  (1). 

(t)  Ihid.,  s.  63  (2).  The  insurer  of  a  ship  is  not  entitled  under  this  clause 
to  freight  for  the  carriage  of  the  goods  to  the  place  of  the  casualty  {Miller  v. 
Wood/all  (1857),  8  E.  &  B.  493) ;  see  note  (a),  infra. 

(a)  Case  v.  Davidson  {1816) ,  5  M.  &  S.  79;  affirmed,  suh  nom.  Davidson  v.  Case 
(1820),  2  Brod.  &  Bing.  379,  Ex.  Oh.  ;  Stewart  v.  Greenock  Marine  Insurance 
Co.,  supra;  Sea  Insurance  Co.  v.  Hadden  (1884),  13  Q.  B.  D.  706,  711, 
C.  A. ;  The  Red  Sea,  [1896]  P.  20,  24,  0.  A.  But  underwriters  on  freight 
may  be  entitled  to  receive  from  the  shipowner  pro  rata  freight  paid  to  him  for 
carriage  of  the  goods  to  the  place  of  the  casualty  {London  Assurance  Corporation 
V.  Williams  (1892),  9  T.  L.  E.  96,  affirmed,  without  comment  (1893),  9  T.  L.  R. 
257,  C.  A.) 
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Sect.  15.  earned  by  the  insured  ship,  and  not  to  that  which  may  be 
Total  Loss,  earned  by  a  subsequent  ship  (&).  Nor  is  he  entitled  to  receive 
freight  paid  in  advance  by  a  charterer,  inasmuch  as  the  shipowner 
is  entitled  to  such  freight  whether  the  voyage  be  subsequently  com- 
pleted or  not.  Similarly,  he  is  not  entitled  to  the  excess  of  the 
bill  of  lading  freight  over  the  chartered  freight,  inasmuch  as  such 
excess  belongs  to  the  charterer  and  not  to  the  shipowner;  moreover, 
from  the  charterparty  freight  receivable  by  the  underwriters  there 
must  be  deducted  the  freight's  proportion  of  general  average  and 
particular  charges,  but  not  expenses  incurred  in  respect  of  freight 
earned  on  the  voyage  prior  to  the  abandonment  (c). 

970.  "When  once  a  valid  notice  of  abandonment  has  been  given, 
the  assured  cease  to  be  owners  and  are  released  from  all  liability 
attaching  to  ownership  which  may  have  accrued  since  the  loss(cO. 

On  the  other  hand,  if  the  underwriter  on  abandonment  to  him 
takes  over  the  interest  of  the  assured  in  the  insured  ship,  he  must 
bear  all  the  liabilities  to  which  the  owner  would  have  been  subject 
except  such  as  accrued  before  the  casualty  took  place  and  did  not 
arise  from  perils  insured  against  (e). 

From  the  language  of  the  Act  (/)  it  may  be  argued  that,  although 
there  is  a  valid  notice  of  abandonment,  the  underwriter,  unless,  at 
any  rate,  he  actually  accepts  the  notice,  is  not  bound  to  take  over 
the  abandoned  property,  and  may  refuse  to  do  so  and  thereby 
free  himself  from  all  liability ;  but  the  point  has  not  yet  been 
decided,  and  is  one  of  doubt  and  difficulty  (g). 

Apportion-  971.  Upon  abandonment  each  of  the  insurers,  if  the  assured  is 
saiva  e^on  ^^^^^  insured,  is  entitled  to  share  in  the  proceeds  of  the  salvage 
abandonment,  according  to  the  proportion  which  the  amount  underwritten  by  him 
bears  to  the  whole  value  of  the  thing  insured,  and  this  without 
regard  to  the  date  of  the  different  subscriptions  or  the  priority  of 
the  policies  if  more  than  one.  Moreover,  if  the  assured  be  not  fully 
insured,  he  is  entitled  to  share  in  such  proceeds  in  the  proportion  to 
which  he  is  uninsured  (h). 

Sect.  16. — Subrogation. 
Subrogation.       972.  Marine  insurance  being  a  contract  of  indemnity,  it  follows 
The  general     that  the  so-called  principle  of  subrogation  applies  to  it.  According 

principle.   —  

(5)  Bickie  v.  Bodocanaclii  (1859),  28  L.  J.  (ex.)  273. 

(c)  The  Red  Sea,  [1896]  P.  20,  0.  A. 

(d)  Barraclough  v.  Brown  (1896),  1  Com.  Cas.  262,  329,  0.  A.;  (1897),  2  Com. 
Cas.  249,  H.  L.  ;  S.  C,  [1897]  A.  C.  615 ;  Arroiu  Shipping  Co.  v.  Tyne  Improve- 
ment Commissioners,  The  "  Crystal,"'  [1894]  A.  C.  508. 

(e)  Sharp  v.  Gladstone  (1805),  7  East,  24;  Barclay  v.  Stirling  (1816),  5  M.  &  S. 
6;  Sea  Insurance  Co.  v.  Eadden  (1884),  13  Q.  B.  D.  706,  C.  A.  As  to  wbetlier 
the  underwriter  on  goods  to  whom  they  are  duly  abandoned  takes  them  subject 
to  the  shipowner's  claim  for  freight,  see  Baillie  v.  Moudigliani  (1785),  1  Park  on 
Marine  Insurance,  8th  ed.,  p.  116,  and  the  American  cases  cited  in  Arnould  on 
Marine  Insurance,  s.  1211,  and  compare  them  with  Phillips,  Law  of  Insurance, 
5th  ed.,  s.  1211. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  63  (1) ;  see  p.  489,  ante. 
\g)  See  Stewart  v.  Greenock  Insurance  Co.  (1848),  2  H.  L.  Cas.  183,  per  Lord 
Cottenham;  and  Phillips,  Law  of  Insurance,  5th  ed.,  ss.  1726,  1727. 
(A)  See  The  Commonwealth,  [1907]  P.  216,  C.  A.    As  to  the  salvage  arismg 
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to  this  principle  the  insurer  who  has  agreed  to  indemnify  the 
assured  will,  on  making  good  the  loss,  be  entitled  to  succeed  to  all  Subroga- 
the  ways  and  means  by  which  the  latter  might  have  protected  ^io^- 
himself  against,  or  reimbursed  himself  for,  the  loss  (i). 

Therefore,  when  a  loss  happens,  anything  which  reduces  or  Effect  upon 
diminishes  that  loss,  reduces  or  diminishes  the  amount  the  insurer  liability  of 
is  bound  to  pay ;  and  if  the  insurer  has  already  paid  the  full  loss,  insurer, 
then  if  anything  which  diminishes  the  loss  afterwards  comes  into 
the  hands  of  the  assured,  the  insurer  is  equitably  entitled  to  be 
recouped  to  the  extent  of  the  benefit  so  received  (7). 

The  principle  of  subrogation  may  be  illustrated  as  follows :  If  illustration 
two  ships  A.  and  B.  come  into  collision,  and  the  collision  is  due  to  principal, 
the  negligence  of  those  in  charge  of  B.,  the  owner  of  A.,  who  has 
insured  her,  can  recover  the  amount  of  his  loss  from  the  owner  of 
B.,  and  the  latter  cannot  resist  the  claim  on  the  ground  that  the 
owner  of  A.  was  entitled  to  recover  or  even  had  already  recovered 
from  his  underwriters.  If  he  has  recovered  his  loss  from  the  owner 
of  B.,  he  will  be  compelled  to  account  to  the  underwriters  for  the 
money  he  has  so  received,  and  his  claim  against  them  will  be  pro 
tanto  reduced  or,  if  he  has  recovered  a  complete  indemnity,  extin- 
guished (k).  The  owner  of  A.  may,  however,  in  the  first  instance 
recover  his  loss  from  the  underwriters,  and  in  such  case  they  will  be 
subrogated  to  his  right  to  recover  the  loss  from  the  owner  of  B.  (Z). 

As  between  the  underwriter  and  the  assured,  the  underwriter  Extent  of 
is  entitled  to  the  advantage  of  every  right  of  the  assured,  whether  right, 
such  right  consists  in  contract,  fulfilled  or  unfulfilled,  or  in  remedy 
for  tort  capable  of  being  insisted  on  or  already  insisted  on,  or  in 
any  other  right,  whether  by  way  of  condition  or  otherwise,  legal  or 
equitable,  which  can  be  or  has  been  exercised  or  has  accrued,  and 


from  a  sum  received  from  a  tortfeasor,  wlio  caused  the  loss,  see  also  Dims  Brown 
&  Co.  V.  Binning  (1906),  11  Com.  Cas.  190,  and  The  Welsh  Girl  (1906),  22 
T.  L.  E.  475  (where  the  owners  of  the  insured  ship  being  under-insured  and 
therefore  their  own  insurers  to  a  certain  amount  were  held  entitled  to  share 
proportionately  the  moneys  recovered  by  them  against  the  tortfeasor  who  had 
occasioned  the  loss).  There  may,  of  course,  be  liens  on  the  salvage  which  take 
precedence  of  the  right  of  the  underwriter,  such,  for  instance,  as  the  jus  ad  rem 
acquired  by  the  holder  of  a  bottomry  bond  {Stephens  v.  Broomfield,  the  "  Great 
Pacific''  (1869),  L.  B.  2  P.  0.  516);  and  see  title  Shipping  and  Navigation. 
As  to  the  general  result  of  the  assured  not  being  fully  assured,  see  p.  463,  ante. 

{i)  Simpson  v.  Thomson  (1877),  3  App.  Cas.  279,  per  Lord  Cairns,  L.C,  at 
p.  284.  See  also  titles  Equity,  Vol.  XIII.,  p.  149;  Guarantee,  Vol.  XV., 
p.  509. 

{j)  See  Burnand  v  Eodocanachi  (1882),  7  App.  Cas.  333,  per  Lord  Blackburn, 
at  p.  339  ;  see  also  Darrell  v.  TiUitts  (1880),  5  Q.  B.  D.  560,  C.  A.,  and  the 
judgments  in  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.  (where  the 
principle  of  subrogation  is  elaborately  explained). 

{k)  Although,  he  is  bound  to  account  to  the  underwriters  for  the  money 
received,  he  does  not  hold  it  as  trustee  for  the  latter  {Stearns  v.  Village  Main 
Reef  Gold  Mining  Co.  (1905),  10  Com.  Cas.  89,  C.  A.,  applying  the  principle  of 
Eandal  v.  Cockran  (1748),  1  Ves.  Sen.  98). 

{I)  For  another  striking  illustration  of  the  proposition  that  the  underwriter 
is  subrogated  to  the  rights  of  the  assured  as  regards  his  remedy  for  tort,  see 
Assicurazioni  Generali  de  Trieste  v.  Empress  Assurance  Corporation,  Ltd.,  [1907] 
2  K.  B.  814;  see  also  The  Commonwealth,  [1907]  P.  216,  C.  A.  ;  The  Welsh  Girl, 
supra;  The  Charlotte,  ri908]  P.  206,  C.  A. 
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Sect.  16.     ^^hether  such  right  could  or  could  not  be  enforced  by  the  insurer  in 
Subroga-    the  name  of  the  assured,  by  the  exercise  or  acquiring  of  which  right 
tion.       Qj.  condition  the  loss  against  which  the  assured  is  insured  can  be 
or  has  been  diminished  (m). 

It  follows  also  from  the  principle  of  subrogation  that  if  the  assured 
should  renounce  any  of  his  rights  and  remedies  against  third  parties 
to  which,  but  for  such  renunciation,  the  insurers  would  have  been 
subrogated,  the  assured  will  have  to  answer  to  the  insurers  for  the 
full  value  of  the  rights  so  renounced.  In  short  the  insurer,  on 
payment  of  the  loss,  is  entitled  to  the  advantage  of  every  right  of 
the  assured,  whether  such  right  consists  in  contract  or  in  remedy 
for  tort,  or  to  anything  he  has  received  or  is  entitled  to  receive  in 
diminution  of  the  loss  (n). 

Distinction  973.  The  rights  given  by  subrogation  must  be  distinguished 
between  sub-  from  those  resulting  from  abandonment  in  a  case  of  total  loss, 
d  ^hts^iiS?  "^^^  insurers,  by  virtue  of  the  abandonment,  become  entitled  to  the 
on  abandon-  property  in  the  thing  insured  and  to  all  rights  incident  to  such 
ment.  property ;  whereas,  by  subrogation,  they  become  entitled  to  rights 

and  remedies  which  may  not  depend  upon  the  ownership  of  the 
thing  insured.  Thus,  where  the  owners  of  an  insured  ship  have 
been  paid  as  for  a  total  loss,  the  property  in  what  remains  of  the 
ship,  and  all  rights  incident  to  the  property,  are  transferred  to  the 
.underwriters  as  from  the  time  of  the  disaster  in  respect  of  which 
the  total  loss  is  paid.  For  instance,  the  right  to  receive  payment  of 
freight  accruing  due,  but  not  earned,  at  the  time  of  the  disaster,  is 
one  of  those  rights  incident  to  the  property  in  the  ship,  and  it 
therefore  passes  to  the  underwriters  on  abandonment.  But  the 
right  of  the  assured  to  recover  damages  from  a  third  person  is  not 
one  of  those  rights  which  are  incidental  to  the  property  in  the  ship. 
It  passes  therefrom  to  the  underwriters  in  case  of  payment  for  a 
total  loss,  only  on  the  principle  of  subrogation  ;  and  it  is  on  this 
principle  that  it  passes  likewise  to  the  underwriters  who  have 
satisfied  a  claim  for  a  partial  loss(o). 

(m)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  _per  Brett,  L.J.,  at 
p.  388. 

{n)  West  of  England  Fire  Insurance  Co.  v.  Isaacs,  [1897]  1  Q.  B.  266,  0.  A. 
The  assured  may  give  tlie  third  party  a  release  subject  to  the  insurer's  rights  of 
subrogation  ;  but  a  release  given  to  a  third  party  by  one  who  has  already  to 
the  knowledge  of  the  third  party  received  payment  from  his  insurers  will  be 
deemed  to  be  in  fraud  of  the  insurer's  rights  and  consequently  void.  It  was 
decided  in  King  y.  Victoria  Insurance  Co.,  [1896]  A.  0.  250,  P.  C,  that  pay- 
ment honestly  made  by  insurers  in  satisfaction  of  a  claim  by  the  assured 
entitles  the  insurers  to  the  remedies  available  to  the  assured,  although  the 
payment  was  not  within  the  terms  of  the  policy. 

(o)  Simpson  v.  Thomson  (1877),  3  App.  Cas.  279,  per  Lord  Blackburn-,  at 
p.  292  ;  North  of  England  Insurance  Association  v.  Armstrong  (1870),  L.  R. 
5  Q,.  B.  244,  is  a  case  which  has  been  much  commented  on,  both  in  Arnould 
on  Marine  Insurance,  s.  1228,  and  by  Lord  Blackburn  and  Lord  Selborne  in 
Burnand  v.  Rodocanachi  (1882),  7  App.  Cas.  333.  In  that  case  the  ship  was 
sunk  in  a  collision  and  became  an  absolute  total  loss,  so  that  there  was  nothing 
to  abandon.  The  case  was,  therefore,  one  of  subrogation  and  not  of  abandonment. 
The  decision  itself  presents  no  difficulty,  but  there  are  certain  obiter  dicta  in  the 
judgments  which  seem  to  assume  that  by  virtue  of  subrogation  it  might  be 
possible  for  the  insurer  to  recover  more  than  the  amount  of  the  loss  he  has  paid. 
It  is  submitted  that,  if  this  be  the  meaning  of  such  dicta,  they  are  erroneous, 
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974.  The  principle  of  subrogation  is,  however,  in  its  application,  Sect.  16. 
limited  or  qualified  by  the  following  conditions  : —  Subroga- 

(1)  The  underwriter  is  entitled  only  to  those  remedies,  rights,  or  tion. 
other  advantages  which  are  available  to  the  assured  himself.    Thus,  conditions 
if  two  ships  A.  and  B.  are  the  property  of  the  same  owner,  and  A.  limiting  the 
is  sunk  by  the  negligence  of  those  in  charge  of  B.,  the  underwriters  ^^jj^o^^^^jon 
on  A.,  having  paid  as  for  a  total  loss,  have  no  claim  upon  the  owner  ^ 
of  A.,  inasmuch  as  the  owner  could  not  be  answerable  in  damages 

to  himself  (p). 

(2)  The  underwriter  is  subrogated  to  no  rights  but  those  possessed 
by  the  assured  in  respect  of  the  thing  to  which  the  contract  of 
insurance  relates.  Thus,  where  a  vessel  is  damaged  by  collision, 
and  her  owners  recover  from  those  by  whose  negligence  it  was 
caused  damages  in  respect  of  matters  which  are  not  covered  by  a 
policy  on  the  ship,  e.g.,  demurrage  or  freight,  the  underwriters 
cannot,  on  paying  for  a  total  loss,  claim  from  the  assured  the 
amount  of  those  damages  (q), 

(3)  It  is  only  on  payment  of  the  whole  of  the  loss  sustained  by 
the  assured,  whether  total  or  partial,  that  the  insurer  is  entitled  to 
be  subrogated  to  his  rights  of  action,  so  that  if  the  amount  insured 
is  less  than  the  amount  of  such  loss,  the  insurers,  though  they  have 
paid  the  amount  insured,  will  not  be  subrogated  to  those  rights. 
Therefore  the  assured  remains  dominus  litis  in  an  action  brought 
by  him  against  the  person  primarily  liable,  and  will  be  entitled  to 
compromise  the  action  without  the  assent  of  the  insurers,  provided 
always  he  acts  bond  fide,  without  any  intention  to  sacrifice  their 
interests  (r). 

(4)  The  advantages  to  which  the  insurers  by  subrogation  succeed 
include  any  payment  made  in  diminution  of  the  loss  in  respect  of 
which  the  insurers  are  liable,  and  are  not  confined  to  those  which 
the  assured  has  a  right  to  demand  ;  but  they  do  not  include  benefits 
in  the  nature  of  a  voluntary  gift  which  he  may  have  received  from 
a  third  party,  if  those  benefits  were  intended  to  be  received  by  him 
for  his  own  use  alone  and  not  to  accrue  to  the  underwriter  (s) . 


and  are  inconsistent  with  the  essential  principle  of  subrogation  as  well  as  with 
the  judgment  in  Sea  Insurance  Co.  v.  Hadden  (1884),  13  Q.  B.  D.  706,  C.  A. ;  see 
also  The  Commonwealth,  [1907]  P.  216,  0.  A. ;  The  Welsh  Girl  (1906),  22  T.  L.  E. 
475. 

(_p)  Simpson  v.  Thomson  (1877),  3  App.  Cas.  219, per  Lord  Caikns,  L.C.,  at 
p.  284,  per  Lord  Penzance,  at  p.  288. 

(q)  Sea  Insurance  Co.  v.  Hadden,  supra,  see  per  Lindley,  L.J.,  at  p.  718. 
Where  a  vessel  is  partially  damaged  by  a  collision  the  underwriter  is 
entitled  to  deduct  from  the  cost  of  repairs  one-third  new  for  old  (see  p.  467, 
ante),  whereas  the  tortfeasor  has  no  right  to  make  any  such  deduction.  The 
practice  in  such  a  case  is  to  divide  the  amount  recovered  from  the  wrong- doer 
rateably  between  the  owners  and  the  insurers ;  thus  the  owner  retains  all 
damages  awarded  to  him  in  respect  of  demurrage,  and  also  the  money  paid  in 
respect  of  the  thirds,  the  underwriter  retaining  such  portion  of  the  damages  as 
are  attributable  to  the  two-thirds  which  he  has  paid. 

(r)  Commercial  Union  Assurance  Co.  v.  Lister  (1874),  9  Ch.  App.  483.  This 
was  a  case  of  a  fire  policy,  but  the  principle  of  the  decision  applies  equally  to 
marine  insurance.  Of  course  the  insurer  will  be  ultimately  entitled  to  secure 
any  sum  which  the  assured  may  altogether  have  received  in  excess  of  the 
amount  of  his  loss. 

(s)  Burnand  v.  Rodocanaclii  (1882),  7  App.  Cas.  333,  explained  in  Stearns  v. 
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Insurance. 


Sect.  16.        (5)  The  application  of  the  principle  of  subrogation  may  be 
Subroga-    excluded  by  the  terms  of  the  policy  of  insurance  or  by  any  usage  of 
tion.       trade  to  which  it  is  subject  (t). 


Where  the 
same  property 
is  insured  by 
persons 
having 
different 
interests  in  it. 


975.  It  often  occurs  that  the  same  property  is  insured  by  persons 
who  have  different  interests  in  it.  For  example,  the  owner,  the 
common  carrier  or  other  bailee  of  goods,  the  mortgagor  and  mort- 
gagee, may  insure  the  same  property  with  different  insurers,  and  in 
such  cases  somewhat  difficult  questions  arise  between  the  various 
insurers  as  to  their  respective  rights  and  liabilities  between  them- 
selves. The  answer  to  such  questions  is  to  be  found  by  the  correct 
application  of  the  two  principles  of  subrogation  and  contribution. 
The  cases  in  which  one  or  the  other  of  those  two  principles  are  to  be 
applied  has  been  judicially  explained  in  the  following  manner  (u). 

If  a  third  party  (a  bailee  of  the  goods,  or,  indeed,  any  other 
person)  is  liable  in  contract  or  tort  for  the  loss  of  the  goods  or  for 
damage  to  them,  the  company  (or  other  person)  which  has  insured 
the  owner  is  subrogated  to  his  rights  against  the  third  party,  and 
it  follows  that  the  company  (or  other  person)  with  which  that  third 
party  may  have  insured  will  be  ultimately  liable  for  the  loss,  and 
cannot  recover  any  contribution  from  the  other  companies. 

Where  different  persons  insure  the  same  property  in  respect  of 
their  different  rights,  they  may  be  divided  into  two  classes.  It  may 
be  that  the  interest  of  the  two  between  them  makes  up  the  whole 
property,  as  in  the  case  of  a  bailor  and  bailee,  mortgagor  and 
mortgagee.  Then  if  each  insures,  although  they  may  use  words 
apparently  insuring  the  whole  property,  yet  they  would  recover 
from  their  respective  insurance  companies  the  value  of  their  own 
interests,  and,  of  course,  those  values  added  together  would  make 
up  the  value  of  the  whole  property.  Therefore  it  would  not  be  a 
case  either  of  subrogation  or  contribution,  because  the  loss  would 
be  divided  between  the  two  companies  in  proportion  to  the  interests 
which  the  respective  persons  assured  had  in  the  property.  But 
then  there  may  be  cases  where,  although  two  different  persons 
insure  in  respect  of  different  rights,  each  of  them  can  recover  the 
whole,  as  in  the  case  of  a  mortgagor  and  mortgagee.  Wherever 
that  is  the  case  it  will  necessarily  follow  that  one  of  these  two  has 
a  remedy  over  against  the  other,  because  the  same  property  cannot 
in  value  belong  at  the  same  time  to  two  different  persons,  and, 
therefore,  it  must  be  that  if  both  recover  the  full  value  of  the 
property  from  their  respective  insurers,  the  company  which  has 
insured  the  person  who  has  the  remedy  over  is  subrogated  to  that 
remedy. 

976.  The    Act  (x)    contains   certain    provisions  relating  to 


Village  Main  Beef  Gold  Mining  Co.  (1905),  10  Com.  Cas.  89,  C.  A.,  in  a  manner 
inconsistent  with  the  explanation  of  Brett,  L.  J.,  in  Castellain  v.  Preston  (1883), 
11  Q.  B.  D.  380,  C.  A.,  at  p.  391. 
(0  Tate  V.  mjslop  (1885),  15  Q.  B.  D.  368,  C.  A. 

(  h)  North  British  and  Mercantile  Insurance  Co.  v.  London,  Liverpool  and  Globe 
Insurance  Co.  (1877),  5  Ch.  D.  569,  C.  A.,  per  Mellish,  L.  J.,  at  p.  583.  This 
was  the  case  of  a  fire  policy,  but  the  principles  laid  down  in  the  judgment  apply 
equally  to  marine  insurance.    As  to  fire  insurance,  see  pp.  516  et  seq., 

(x)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  79. 
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Sect.  16. 

Subroga- 
tion. 

The  provisions 
of  the  Act 
as  to 

snbrosation. 


EfEect  of 
settling  losses 
or  adjusting 
the  policy. 


subrogation,  which  are  set  out  below  {a).  It  is  submitted  that 
though  the  language  used  is,  perhaps,  not  perfectly  precise,  those 
provisions  are  consistent  with,  and  do  not  in  any  way  alter,  the 
previously  existing  law  on  the  subject,  as  above  set  forth  in  this 
section  (b). 

Sect.  17. — Recovery  of  Losses  by  Assured. 
Sub-Sect.  1. — Settlement  of  Losses. 

977.  When  a  claim  arises  under  a  policy,  the  assured's  broker, 
having  ascertained  the  percentage  of  the  loss,  according  to  the 
usual  practice,  indorses  the  percentage  on  the  policy  with  the  word 
^'settled"  prefixed,  and  calls  upon  the  underwriter  to  initial  the 
indorsement.  When  the  indorsement  is  initialled,  the  claim  is 
said  to  be  settled  "  or  the  policy  "  adjusted."  This  settlement  or 
adjustment  amounts  to  an  acknowledgment  by  the  underwriter  of 
his  liability  and  an  implied  promise  by  him  to  pay  the  indorsed 
percentage,  but  it  is  only  an  accord  without  satisfaction,  and  the 
only  consideration  is  the  underwriter's  liability  for  the  loss.  It 
follows,  therefore,  from  the  ordinary  principles  of  the  common  law 
that  the  underwriter  is  not  precluded  from  disputing  his  liability 
and  showing  there  is  no  consideration  for  the  implied  promise, 
even  though  at  the  time  of  adjustment  he  had  full  means  of 
knowledge  (c). 

978.  If,  however,  after  adjustment  the  underwriter  pays  the  loss, 
he  cannot  recover  it  back  unless  it  was  paid  under  a  mistake  of  fact(<i). 

Moreover,  where  the  loss  is  total  at  the  time  of  adjustment  and 
is  paid  by  the  underwriter  under  no  mistake  of  fact,  the  money  payment 
cannot  be  recovered  back  by  him  on  the  ground  that  the  constructive 
total  loss  has  subsequently  been  adeemed  (e). 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  79 :— (1)  Where  the 
insurer  pays  for  a  total  loss,  either  of  the  whole,  or  in  the  case  of  goods  of  any 
apportionable  part,  of  the  subject-matter  insured,  he  thereupon  becomes  entitled 
to  take  over  the  interest  of  the  assured  in  whatever  may  remain  of  the  subject- 
matter  so  paid  for,  and  he  is  thereby  subrogated  to  all  the  rights  and  remedies  of 
the  assured  in  and  in  respect  of  that  subject-matter  as  from  the  time  of  the 
casualty  causing  the  loss. 

(2)  Subject  to  the  foregoing  provisions,  where  the  insurer  pays  for  a  partial 
loss,  he  acquires  no  title  to  the  subject-matter  insured,  or  such  part  of  it  as  may 
remain,  but  he  is  thereupon  subrogated  to  all  rights  and  remedies  of  the 
assured  in  and  in  respect  of  the  subject-matter  insured  as  from  the  time  of  the 
casualty  causing  the  loss,  in  so  far  as  the  assured  has  been  indemnified, 
according  to  this  Act,  by  such  payment  for  the  loss. 

(6)  See  p.  490,  ante,  and  the  text,  supra. 

(c)  See  Lord  Campbell's  note  to  Shepherd  v.  Chewier  (1808),  1  Camp.  273, 
276;  Steel  v.  Lacij  (1810),  3  Taunt.  285;  Reyner  v.  Hall  (1813),  4  Taunt.  725  ; 
LucUe  V.  BushUj  (1853),'  13  C.  B.  864  ;  and  see  Kelly  v.  Solari  (1841),  9  M.  &  W. 
M,  and  title  Contbact,  Vol.  VII.,  pp.  441,  442. 

(d)  BilUe  V.  Lumley  (1802),  2  East,  469;  Cadaval  {Duke)  v.  Collins  (1836), 
4  Ad.  &  El.  858,  per  Patteson,  J.,  at  p.  866.  See  the  notes  to  Harriot  v. 
Hampton  (1797),  2  Smith,  L.  C,  11th  ed.,  421,  437—440.  As  to  the  liability  to 
a  penalty  for  paying  loss  on  an  unstamped  policy,  see  p.  338,  ante.  As  to 
mistake  generally,  see  title  Mistake. 

(e)  Da  Costa  v.  Firth  (1766),  4  Burr.  1966;  and  see  Blaauwpot  v.  Da  Costa 
(1758),  1  Eden,  130  ;  Brooks  y.MacDonnell  (1835),  1  Y.  &  C.  (ex.)  500  ;  Tunno  v. 
Hdwards  (1810),  12  East,  488  ;  Goldsmid  v.  Gillies  (1813),  4  Taunt.  803.  As  to 
ademption  of  loss,  see  p.  479,  ante. 
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Losses  by 
Assured. 


Recovery  of 
salvage  by 
underwriter 


Sect.  17.  Qn  the  other  hand,  if  after  a  loss  has  been  paid  the  underwriter 
Recovery  of  discovers  that  there  was  fraud  or  misrepresentation,  or  concealment 
or  any  other  fact  previously  unknown  to  him,  which  would  have 
afforded  a  good  defence  to  the  claim,  he  can  recover  the  money  so 
paid  from  the  assured,  or  from  the  broker  who  has  effected  the 
policy,  unless  the  latter  has  actually  paid  over  the  loss  to  the 
assured  (/),  or  accounted  to  him  for  the  amount  received  under 
circumstances  amounting  to  payment  (g).  If  the  broker  has  merely 
passed  the  moneys  received  to  the  credit  of  the  assured  in  such 
circumstances  that  the  account  remains  open,  then  it  can  be 
recovered  from  him,  unless  he  has  been  induced  by  the  conduct  of 
the  insurer  to  alter  his  legal  position  (h).  It  follows  also  from  the 
ordinary  principles  of  the  common  law  that  if  payments  of  losses  have 
been  made  under  compulsion  of  legal  process,  though  under  a 
mistake  of  fact,  the  money  so  paid  cannot  be  recovered  back  unless 
there  has  been  such  fraud  as  would  enable  the  insurer  to  set  aside 
the  judgment  or  the  process  of  the  court  (i). 

Where  the  underwriter  does  not  resist  the  claim  upon  a  policy 
which  is  void  for  illegality,  but  pays  the  loss  to  the  broker  of  the 
assured,  the  latter  is  entitled  to  recover  from  the  broker  the  amount 
of  the  loss,  inasmuch  as  he  can  prove  that  the  money  was  paid  to 
his  use  without  alleging  the  illegality  of  the  policy  (k). 

979.  After  payment  of  a  total  loss  the  underwriter  can  recover 
the  salvage  or  the  proceeds  of  its  sale  from  the  assured  (l),  unless  he 
be  estopped  from  doing  so,  as,  for  instance,  by  having  at  the  time 
of  settling  the  loss  paid  less  than  the  whole  amount  of  insurance  in 
full  of  all  demands  (m). 

Sub-Sect.  2. — Return  of  Premiums, 
(i.)  In  General, 

Statutory  980.  Where  the  premium,  or  a  proportionate  part  thereof,  is,  by 

provisions.      the  Act  (n),  declared  to  be  returnable — 

Marine  (a)  If  already  paid,  it  may  be  recovered  by  the  assured  from  the 
i~o'6.  insurer;  and  

(/)  Buller  V.  Harrison  (1777),  2  Cowp.  565.  As  to  misrepresentation 
generally,  see  title  Miseepeesentation  and  Feaud. 

{g)  Holland  v.  Russell  (1863),  4  B.  &  S.  14,  Ex.  Ch.  As  to  accounting  wtich 
amounts  to  payment,  see  p.  353,  ante.  See  also  titles  Agency,  Vol.  I.,  p.  223  ; 
CONTEACT,  Vol.  VII.,  p.  479. 

[h)  Buller  v.  Harrison,  supra;  explained  in  Holland  v.  Russell  (1861),  1  B.  &  S. 
424,  435  ;  affirmed  (1863),  4  B.  &  S.  14,  Ex.  Ch.  See  also  title  Agency,  Vol.  I., 
p.  223. 

{i)  See  Harriot  v.  Hampton  (1797),  7  TermEep.  269,  and  the  notes  thereto  in 
2  Smith,  L.  C,  11th  ed.,  p.  421.    See  also  title  Conteact,  Vol.  VII.,  p.  488. 

(k)  Tenant  v.  Elliott  (1797),  1  Bos.  &  P.  3  ;  compare  Farmer  v.  Russell  (1798), 
1  Bos.  &  P.  296  ;  Bousfield  v.  Wilson  (1846),  16  L.  J.  (ex.)  44 ;  and  see  title 
Agency,  Vol.  I.,  p.  187.  As  to  the  ei^ect  of  illegality  on  the  right  to  a  return 
of  premium,  see  p.  501,  post. 

(0  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  79;  Rouxy.  Salvador 
(1836),  3  Bing.  (n.  c.)  266,  288,  Ex.  Ch. 

(m)  BrooJcs  v.  MacDonnell  (1835),  1  Y.  &.  C.  (ex.)  500. 

\n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (a),  (c) ;  see  the 
text,  infra,  and  p.  497,  post.  It  is  open  to  question  whether  the  Act  in  dealing 
with  return  of  premiums  did  not  in  some  particulars  alter  the  law  (see  p.  502, 
post). 
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is  void. 


(b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent  (o).  i''- 

Where  the  policy  contains  a  stipulation  for  the  return  of  the  Recovery  of 
premium,  or  a  proportionate  part  thereof,  on  the  happening  of  a   Losses  by 
certain  event,  and  that  event  happens,  the  premium,  or,  as  the  Assured, 

case  may  be,  the  proportionate  part  thereof,  is  thereupon  returnable  stipulation 

to  the  assured  (p).  for  return 

Where  the  consideration  for  the  payment  of  the  premium  po^icv^^*^ 
totally  fails,  and  there  has  been  no  fraud  or  illegality  on  the  part  j,^^^^ ' 
of  the  assured  or  his  agents,  the  premium  is  thereupon  returnable  failure  of 

to  the  assured  {q).  consideration. 

Where  the  consideration  for  the  payment  of  the  premium  is  Total 
apportionable  and  there  is  a  total  failure  of  any  apportionable  part  f^^i^^e  of 
of  the  consideration,  a  proportionate  part  of  the  premium  is,  under  part  of 
the  like  conditions,  thereupon  returnable  to  the  assured  (r).  consideration. 

In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer  as  Where  policy 

from  the  commencement  of  the  risk,  the  premium  is 
returnable,  provided  that  there  has  been  no  fraud  or 
illegality  on  the  part  of  the  assured  ;  but  if  the  risk  is  not 
apportionable,  and  has  once  attached,  the  premium  is  not 
returnable  {a) : 

(b)  Where  the  subject-matter  insured,  or  part  thereof,  has  never  Where 

been  imperilled,  the  premium,  or,  as  the  case  may  be,  a  subject- 
proportionate  part  thereof,  is  returnable  :  Provided  that  never  been 
where  the  subject-matter  has  been  insured  ''lost  or  not  imperilled, 
lost  "  (h)  and  has  arrived  in  safety  at  the  time  when  the 
contract  is  concluded,  the  premium  is  not  returnable  unless, 
at  such  time,  the  insurer  knew  of  the  safe  arrival  (c) ; 

(c)  Where  the  assured  has  no  insurable  interest  throughout  the  Where 

currency  of  the  risk,  the  premium  is  returnable,  provided  no^^nsurabie 
that  this  rule  does  not  apply  to  a  policy  effected  by  way  of  interest 
gaming  or  wagering  (c?)  ;  during  risk. 

(d)  Where  the  assured  has  a  defeasible  interest  which  is  Or  a 

terminated  during  the  currency  of  the  risk,  the  premium  is  defeasible 

I       1         1  1    /  \  interest, 
not  returnable  (e) ; 

(e)  Where  the  assured  has   over-insured  under  an  unvalued  Over- 

policy,  a  proportionate  part  of  the  premium  is  returnable  (/) ;  insurance. 

(f)  Subject  to  the  foregoing  provisions,  where  the  assured  has  Over- 

over-insured  by  double  insurance  (^),  a  proportionate  part  {j^^^^jJJJJj^ 
of  the  several  premiums  is  returnable  :  provided  that,  if    ^  ^ 


insurance. 


(o)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  82. 
{p)  Ihid,,  s.  83. 
(q)  Ibid.,  s.  84  (1). 
(r)  Ibid.,  s.  84  (2). 

(a)  Ibid.,  s.  84  (3)  (a). 

(b)  For  the  meaning  of  the  expression    lost  or  not  lost,"  see  p.  367,  ante. 

(c)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (b).  Compare 
ibid.,  s.  6  (1),  Sched.  L,  r.  1,  p.  368,  ante. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (c).  See  further, 
as  to  gaming  and  wagering  policies,  p.  377,  posi. 

(e)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (d). 
(/)  Ibid.,  s.  84  (3)  (e). 

{g)  As  to  double  insurance,  see  p.  380,  ante,  and  p.  500,  posf. 
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Insurance. 


Sect.  17. 
Recovery  of 
Losses  by 
Assured. 


Express 
stipulations 
as  to  return 
of  premiums. 


Apportion- 
ment of 
premium. 


the  policies  are  effected  at  different  times,  and  any  earlier 
policy  has  at  any  time  borne  the  entire  risk,  or  if  a  claim 
has  been  paid  on  the  policy  in  respect  of  the  full  sum 
insured  thereby,  no  premium  is  returnable  in  respect  of 
that  policy,  and  when  the  double  insurance  is  effected 
knowingly  by  the  assured  no  premium  is  returnable  Qi), 

(ii.)  Express  Stipulations  as  to  Return  of  Premium. 

981.  As  has  been  seen  above  (i),  the  parties  are  at  liberty  to 
stipulate  that  the  happening  of  any  specified  event  should  entitle  the 
assured  to  a  return  of  a  certain  portion  of  the  premium  (k) ;  and  the 
policy  often  contains  an  express  clause  to  that  effect.  For  instance, 
a  clause  was  frequently  inserted  in  a  policy  that  in  case  the  ship 
sails  "with  convoy  and  arrives,"  part  of  the  premium  should  be 
returned  (Q.  It  is  now  also  usual  to  insert  a  clause  in  time  policies 
stipulating  for  the  reduction  of  premium  in  the  event  of  the  vessel 
not  being  continuously  employed  during  the  whole  of  the  insured 
period  (m). 

(iii.)  Return  for  Failure  of  Consideration. 
(a)  Total  Failure. 

982.  As  regards  the  above-mentioned  statutory  provisions  (n) 
relating  to  return  of  premium  on  failure  of  consideration,  where  no 
usage  is  proved  to  the  contrary,  and  no  express  stipulation  to  the 
contrary  is  contained  in  the  policy,  an  entire  premium  cannot  be 
apportioned  unless  it  can  be  implied  from  the  contract  that  the 
parties  had  distinct  risks  in  contemplation  (o). 


{h)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (f). 
{k)  See  ionides  v.  Harford  (1859),  29  L.  J.  (ex.)  36. 

(Z)  The  object  and  meaning  of  this  clause  is  fully  explained  by  Lord 
Mansfield  in  Simond  v.  Boydell  (1779),  1  Doug.  (k.  b.)  268,  at  pp.  270,  271  ; 
see  also  Aguilar  v.  Rodgers  (1779),  7  Term  Eep.  421 ;  Horncastle  v.  Haworth 
(1806),  Marshall  on  Marine  Insurance,  4th  ed.,p.  539;  Kellner  \.  Le  Mesurier 
(1803),  4  East,  396;  Leevin  v.  Gormack  (1812),  4  Taunt.  483;  DalgleisJiY.  Brooke 
(1812),  15  East,  295 ;  Langhorn  v.  AUnutt  (1812),  4  Taunt.  511 ;  Meyer  v.  Qregson 
(1784),  Marshall  on  Marine  Insurance,  4th  ed.,  p.  539;  Audley  v.  Z^it/"  (1800), 
2  Bos.  &  P.  111. 

(m)  As  to  the  construction  of  such  a  clause,  see  Hunter  v.  Wright  (1830),  10 
B.  &  0.  714.  As  to  the  construction  of  a  clause  providing  that  if  the  vessel  were 
sold  or  transferred  to  a  new  management  the  policy  should  become  cancelled 
and  a  pro  rata  return  of  premium  be  made,  see  Pyman  v.  Marten  (1907),  13 
Com.  Cas.  64,  0.  A.  As  to  the  construction  of  a  clause  providing  for  the  return 
of  a  portion  of  the  premium  on  the  condition  that  the  vessel  should  not  be 
employed  in  certain  specified  trades  or  within  a  specified  area,  see  Oorsedd 
Steamship  Co.  v.  Forbes  (1900),  5  Com.  Cas.  413. 

{n)  See  pp.  496,  497,  ante. 

(o)  The  following  are  very  special  cases  in  which  the  premium  was  held  to 
be  apportionable  where  the  policy  contained  a  warranty  that  the  ship  should 
depart  with  convoy  for  the  voyage.  They  were  at  any  rate  decided  to  a  very 
great  extent  upon  the  evidence  of  usage :  Stevenson  v.  Snoiv  (1761),  1  Wm.  Bl. 
318;  Burmony.  Woodbridge  {1181),  2  Doug.  (k.  b.)  781,  789;  Tyrie  v.  Fletcher 
(1777),  2  Cowp.  666 ;  Oale  v.  Machell  (1785),  Marshall  on  Marine  Insurance, 
4th  ed.,  p.  529  ;  Long  v.  Allan  (1785),  4  Doug.  (k.  b.)  276;  better  reported  sub 
nam.  Long  v.  Allen,  Marshall  on  Marine  Insurance,  4th  ed.,  p.  529.  See  also 
Meyer  v.  Gregson  (1784),  3  Doug.  (k.  b.)  402 ;  Rothwell  v.  Cooke  (1797),  1 
Bos.  &  P.  172! 
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983.  It  will  conduce  to  clearness  if  it  be  assumed  in  the  first    Sect.  17. 
instance  that  the  policy  is  a  valid  and  legal  policy,  reserving  for  Recovery  of 
subsequent  consideration  {p)  the  effect  of  a  policy  being  void  or  of   Losses  by 
there  being  fraud  or  illegality.     In  this  and  the  immediately  Assured, 
following  paragraphs,  therefore,  the  validity  of  the  policy  and  the  Treatment  of 
absence  of  fraud  or  illegality  will  throughout  be  assumed.  Marine 

The  consideration  for  the  payment  of  the  premium  is  the  risk  ^^^(.^^fgQ^g 
which  the  underwriter  takes  upon  himself.     This  consideration  s.  si  (i),  (3) 
totally  fails  where  from  any  cause  no  risk  is  incurred  by  the  under-  (a),  (b),  (c), 
writer,  as  where  the  subject-matter  insured  has  never  been  im- 
perilled  by  reason  of  the  policy  not  having  attached  (^).    This  may  ^^^J'^^^^ 
happen  by  reason  of  a  breach  of  warranty,  express  or  implied,  as,  consideration 
for  instance,  where  the  ship  is  at  the  commencement  of  the  risk  results, 
unsea worthy  (r)  ;  or  it  may  occur  where  the  ship  does  not  sail  on  or 
before  a  certain  day,  or  where  the  assured  at  the  outset  abandons 
the  insured  adventure  (s),  or  where  there  is  a  concealment  or  mis- 
representation (though  not  fraudulent)  on  the  part  of  the  assured, 
in  consequence  of  which  the  underwriter  repudiates  the  contract  (t). 
In  like  manner  the  underwriter  comes   under  no  risk  where 
throughout  the  currency  of  the  risk  the  assured  has  no  insurable 
interest  (a). 

In  all  these  cases  the  consideration  wholly  fails,  and,  therefore, 
according  to  the  ordinary  principles  of  the  common  law,  the 
premium,  if  it  has  been  paid,  can  be  recovered  by  the  assured,  and 
if  it  is  unpaid  it  is  not  recoverable  by  the  underwriter  (6). 

984.  On  the  other  hand  if,  on  the  true  construction  of  the  if  policy 
policy,  the  risk  be  entire  and  indivisible,  then,  if  the  policy  has  once  ^^^^^^^^^ 
attached,  there  is  no  return  of  premium.    For  instance,  if  the  premium' is 
insurance  is  "at  and  from,"  the  premium  is  not  returnable,  though  not  returu- 
the  ship  be  lost  before  sailing  on  the  voyage  (c).    Upon  the  same 

{p)  See  p.  501,  post. 

Iq)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (b)  (see  p.  497,  ante) ; 
Henkle  v.  Royal  Exchange  Assurance  Co.  (1749),  1  Ves.  Sen.  317;  Long  v.  Allen 
(1785),  Marshall  on  Marine  Insurance,  4tK  ed.,  p.  529;  Colby  v.  Hunter  (1827), 
y  C.  &  P.  7.  As  to  attachment  of  risk,  see  Marine  Insurance  Act,  1906  (6  Edw. 
7,  c.  41),  Sched.  I.,  Eules  for  Construction  of  Policy,  2 — 4;  see  pp.  384  et  seq. 

(r)  See  p.  422,  ante. 

{s)  See  pp.  396,  419,  ante. 

{t)  Feise  v.  Parkinson  (1812),  4  Taunt.  640  ;  Anderson  v.  Tliornton  (1853),  8 
Exch.  425.  See  North- Eastern  100a  Steamship  Insurance  Association  v.  Red  "  S  " 
Steamship  Co.  (1905),  10  Com.  Cas.  245  ;  affirmed  (1906),  12  Com.  Cas.  26,  C.  A. 
(where  the  ordinary  rule  as  to  return  of  premium  was  expressly  excluded  by 
the  rules  of  the  Mutual  Assurance  Association).  As  to  the  effect  of  sach 
misrepresentation,  see  p.  404,  ante. 

[a)  But  after  the  assured  on  ship  and  freight  had  completed  the  voyage  and 
earned  freight.  Lord  Ellenboeough  ruled  that  he  could  not  recover  back  the 
premium  on  the  ground  that  he  had  no  insurable  interest  by  reason  of  want  of 
title  to  the  ship  {M'CuUoch  v.  Royal  Exchange  Assurance  Co.  (1813),  3  Camp.  406). 

_  (b)  Where  the  assured  himself  abandons  the  adventure  he  ought,  it  seems,  to 
give  notice  to  the  underwriter  before  he  brings  his  action  to  recover  the  premium 
{Palyart  v.  Lechie  (1817),  6  M.  &  S.  290 ;  Gatty  v.  Field  (1846),  9  Q.  B.  431). 
The  premium,  as  has  been  already  seen  (see  p.  349,  ante),  is  not  as  a  rule 
-due  from  the  assured,  but  from  the  broker,  to  the  underwriter  (Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  s.  53  (1) ). 

(c)  Moses  V.  Pratt  (1816),  4  Camp.  297  ;  Annen  v.  Woodman  (1810),  3  Taunt. 
.299.    As  to  the  meaning  of  "at  and  from,"  see  p.  388,  ante. 
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Sect.  17.     principle,  since  a  deviation,  as  distinguished  from  a  change  of  the 
Recovery  of  voyage,  only  discharges  the  underwriter  from  the  time  when  the 
Losses  by   deviation  actually  commences  ((i),  the  assured  is  not  entitled  to  a 
Assured,    return  of  the  premium  in  cases  of  deviation  (e) ;  and  the  termina- 
tion of  a  defeasible  interest  does  not  entitle  him  to  a  return  of 
premium  (/). 

Where  loss         985.  The  proviso  (pf)  for  the  case  of  an  insurance  "lost  or  not 
the^n^urance  ^^^^  "      founded  upon  the  consideration  that  in  such  a  case  the 
is  effected!^^^  underwriter  has  taken  upon  himself  the  risk  of  the  property  being 
lost  before  the  conclusion  of  the  contract  (h). 


Where  part 
only  of 
subject- 
raatter 
imperilled. 


986.  Where  part  only  of  the  subject-matter  insured  is 
imperilled,  a  proportionate  part  of  the  premium  is  returnable  (i). 
Thus,  if  a  hundred  bales  of  cotton  be  insured  and  only  fifty  bales  are 
put  on  board,  a  return  of  half  the  premium  must  be  made  for  short 
interest.  Similarly  if  the  freight  of  a  full  cargo  is  insured  and  at 
the  time  of  the  loss  a  complete  cargo  is  not  at  risk,  there  must  be 
a  proportionate  return  of  premium  (j). 


Ketum  of 
premium  in 
case  of  over- 
insurance  on 
an  unvalued 
policy. 


(b)  Partial  Failure  of  Consideration:  Over-insurance. 

987.  If  the  assured  has  under  an  unvalued  policy  insured  to  the 
amount  of  j£ 1,000  and  the  property  at  risk  is  only  of  the  value  of 
£'750,  one-fourth  of  the  premium  is  returnable,  because  the  under- 
writer could  never  be  liable  for  more  than  three-fourths  of  the 
value  of  the  amount  insured  (k). 

Where  the  assured  has  over-insured  by  double  insurance,  a 
proportionate  part  of  the  several  premiums  is  returnable  {I),  subject 
to  the  statutory  provisions  already  noticed  (on). 

The  principle  on  which  the  clauses  as  to  over-insurance  and 
double  insurance  (n)  are  founded  is  that  if  the  risk  in  consideration 
of  which  the  underwriter  is  paid  the  premium  is  not  in  fact  incurred 
by  him,  or  is  not  incurred  to  the  full  extent  contemplated,  there  is 


{(I)  See  p.  396,  ante. 

(e)  Hogg  v.  Horner  (1797),  2  Park  on  Marine  Insurance,  Sth.  ed.,  p.  782  ;  Tait  v.. 
Xew  (18li),  14  East,  481;  Tyrie  v.  Fletcher  (1777),  2  Cowp.  666;  Loraine  v. 
Thomlinson  (1781),  2  Doug.  (k.  b.)  585;  Bermon  v.  Woodhridge  (1781),  2  Doug. 
(K.  b.)  781. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (d)  (see  p.  497,. 
ante) ;  Boehrn,  v.  Bell  (1799),  8  Term  Eep.  154. 

{g)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (b) ;  seep.  497,  aiite. 

{h)  Bradford  v.  Symondson  (1881),  7  Q.  B.  D.  456,  C.  A. ;  Natusch  v. 
Hendewerk  (1871),  7  Q.  B.  D.  460,  n. 

(*■)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (b) ;  seep.  497,  ante. 

(/)  Forbes  v.  Asjnnall  (1811),  13  East,  323  (freight);  Hickman  v.  Carstairs 
ri833),  5  B.  &  Ad.  651;  Tobin  v.  Harford  (1864),  34  L.  J.  (c.  p.)  37,  Ex.  Ch. 
(cargo),  afford  examples  of  short  interest,  but  no  question  of  return  of  premium 
was  there  discussed;  compare  Fyi^e  v.  Glover  (1812),  16  East,  218  (profits). 

{k)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (e) ;  and 
p.  497,  ante. 

(/)  Maiine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (f);  seep.  497,  a^^^e. 
(w)  See  p.  497,  ante. 

(n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (e),  (f) ;  see  p.  497, 
ante. 
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a  failure  of  consideration  in  whole  or  in  part  in  respect  of  which  the     ^^^^t.  it. 
insurer  must  return  the  premium  or  part  of  it.  Recovery  of 

Where  the  over-insurance  is  by  a  single  policy  all  the  underwriters   Losses  by 
contribute  rateably  to  the  return  of  premium  without  regard  to  the  Assured, 
date  of  their  subscriptions  (o).    If  there  are  several  policies  on  the  Over-insur- 
same  subject-matter  and  the  sum  insured  exceeds  the  value  of  the  ance  by 
subject-matter,  all  the  underwriters  on  the  several  policies  are  single  policy, 
liable  to  pay  according  to  their  respective  subscriptions,  and  are  ^nce  by^^^" 
therefore  bound  to  make  a  refcurn  of  premium  for  the  excess  of  the  several 
sum  insured  over  the  value  of  the  subject-matter  in  proportion  to  policies, 
their  respective  subscriptions  (o). 

Before  the  Act  {p)  came  into  force  there  was  an  exception  to  the 
rule  as  to  double  insurance,  that  if  any  policy  had  borne  the  entire 
risk  before  the  later  policies  were  effected,  no  premium  was 
returnable  in  respect  of  that  policy ;  and  to  this  extent  the  statutory 
proviso  already  mentioned  {q)  embodies  the  law  as  it  existed  (r) 
before  the  passing  of  the  Act  (s).  The  further  exceptions  contained 
in  the  same  proviso  (q)  are  new. 

These  rules  of  law  relating  to  double  insurances  do  not  prevail 
on  the  Continent.    American  policies  generally  contain  express  ' 
provisions  on  the  subject  (^). 

(iv.)  Where  Policy  is  Avoided  hy  Material  Alteration. 

988.  Where  a  policy  was  avoided  by  reason  of  a  material  as  to  return 
alteration  when  in  the  custody  of  the  assured  or  his  agent,  the  law,  of  premium 
before  the  passing  of  the  Act  (it),  was  that  the  premium  was  not  -g  vo^-^on^he 
returnable  {v).    It  will  have  to  be  decided  whether  the  express  ground  of 
words  of  the  statutory  provision  already  noticed  (iv)  do  not  make  the  alteration, 
premium  returnable  in  a  case  where  the  policy  is  so  avoided  before 

the  risk  has  attached,  inasmuch  as  the  principal,  if  not  the  only, 
case  in  which  a  policy  is  void,  where  not  a  wagering  policy,  and 
where  there  is  no  illegality,  is  where  it  is  made  void  by  a  material 
alteration  {x). 

(v.)  Effect  of  Fraud  and  Illegality. 

989.  Where  the  underwriter  has  been  induced  to  enter  into  As  to  return 
the  contract  of  insurance  by  the  fraud  of  the  assured  or  his  agent  9^  case  of"^ 
and  the  policy  is  avoided  by  the  insurer,  the  assured  cannot  recover  fraud. 

the  premium  {y).    On  the  other  hand,  where  the  assured  has  been 


(o)  Marshall  on  Marine  Insurance,  4th  ed.,  p.  516. 

{p)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  which  came  into  force  on 
1st  January,  1907. 
{q)  Ibid.,  s.  84  (3)  (f) ;  see  pp.  497,  498,  ante. 
(r)  See  Fisk  v.  Masterman  (1841),  8  M.  &  W.  165. 
(s)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41) ;  see  note  (p),  supra, 
[t)  See  Arnould  on  Marine  Insurance,  s.  1262. 

{u)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41) ;  see  note  {p),  supra. 
(y)  Langliorn  v.  Cologan  (1812),  4  Taunt.  330. 

(w)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (a);  see  p.  497, 
ante. 

{x)  See  p.  402,  aiite. 

[y]  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (a) ;  Rivaz  v. 
Gerussi  (1880),  6  Q.  B.  D.  222,  0.  A.  ;  Tyler  yj.  Home  (1785),  Marshall  on  Marine 
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Sect.  17. 
Recovery  of 
Losses  by 
Assured. 

Or  on  gaming 
and  wagering 
policy. 

Effect  of 
illegality  of 
policy. 


Pleading. 


induced  to  enter  into  the  contract  by  the  fraud  of  the  underwriter, 
and  consequently  repudiates  the  contract,  the  premium  must  be 
returned  (z). 

Where  the  policy  is  effected  by  way  of  gaming  or  wagering  the 
premium  is  not  returnable  {a), 

990.  According  to  the  principles  of  the  common  law,  if  the 
policy  was  void  on  the  ground  of  its  being  illegal  and  the  assured 
withdrew  from  the  contract  before  the  policy  had  attached,  then 
the  assured  could,  on  giving  the  underwriter  notice  of  such  with- 
drawal (b),  recover  the  premium.  He  would  be  entitled  to  do  so 
because  he  could  prove  failure  of  consideration  without  relying 
on  or  alleging  the  illegality  of  the  policy  (c).  It  seems,  however, 
that  this  rule  of  law,  which  has  been  strongly  questioned  by 
eminent  judges,  is  no  longer  applicable  to  marine  insurance,  and 
that  whether  or  not  the  policy  has  attached,  the  premium  is  not 
returnable  if  the  policy  is  void  by  reason  of  illegality  (d), 

Sub-Sect.  3. — Practice  and  Evidence  (e). 

991.  Where  the  assured  brings  an  action  for  a  total  loss  and  the 
evidence  proves  only  a  partial  loss,  he  may,  unless  the  policy 
otherwise  provides,  recover  for  a  partial  loss  (/).  But  where  the 
assured  merely  proves  that  the  ship  has  sustained  some  damage 
without  giving  any  evidence  as  to  its  extent,  he  can  recover  only 
nominal  damages  {g). 

Where  there  is  a  general  averment  of  interest  in  the  entire 


Insurance,  4th  ed.,  p.  525;  Chapman  v.  Fraser  (1793),  Marshall  on  Marine 
Insurance,  4th  ed.,  p.  525. 

(z)  See  Marine  Insurance  Act,  1906  (6Edw.  7,  c.  41),  s.  84  (3)  (b),  proviso,  and 
pp.  404,  497,  ante;  and  see  Biiffell  v.  Wilson  (1808),  1  Camp.  401 ;  Kettlewell  v. 
Refuge  Assurance  Co.,  [1907]  2  K.  B.  242  ;  affirmed,  [1908]  1  K.  B.  545,  0.  A. 

(a)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (a),  (c).  See  also 
Marine  Insurance  (Gambling  Policies)  Act,  1909  (9  Edw.  7,  c.  12). 

{h)  Palyart  v.  Leckie  (1817),  6  M.  &  S.  290. 

(c)  Loiury  v.  Bourdieu  {11  SO),  2  Doug.  (k.  b.)  468,  per  Buller,  J.,  at  p.  471.  See 
also  Tappenden  v.  Randalt  (1801),  2  Bos.  &  P.  467  ;  Aubert  v.  Walsh  (1810),  3  Taunt. 
277  ;  Taijlor  v.  Boiuer  (1876),  1  Q.  B.  D.  291  ;  Hermann  v.  Charlesivorth,  [1905]  2 
K.  B.  123,  0.  A. 

{d)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  84  (3)  (a).  See  Morch 
V.  Abel  (1802),  3  Bos.  &  P.  35  ;  Luhbock  v.  Potts  (1806),  7  East,  449.  When  the 
underwriter  raises  the  defence  of  illegality  the  assured  may  recover  the  premium 
if  when  the  policy  was  effected  he  was  ignorant  of  the  fact  which  rendered  it 
illegal  (Oom  v.  Bruce  (1810),  12  East,  225  ;  Henry  v.  Stanifortli  (1815),  4  Camp. 
270  ;  sub  nom.  Hentig  v.  Btaniforth  (1816),  5  M.  &  S.  122  ;  Sicken  v.  Allnutt  (1813), 
1  M.  &  S.  39).  As  to  the  effect  of  misrepresentation  by  the  insurer  or  his  agent 
as  to  the  legality  of  the  insurance,  see  also  Harse  v.  Pearl  Life  Assurance  Co., 
[1904]  1  K.  B.  558 ;  and,  further,  as  to  the  general  rule  in  all  insurances,  see 
p.  513,  post. 

(e)  Pleadings  now  no  longer  present  any  difficulty,  and  it  suffices  to  mention 
the  three  points  mentioned  in  the  text,  supra.  As  to  pleading  in  general,  see 
Bullen  and  Leake,  Precedents  of  Pleading,  6th  ed,  ;  and  title  Pleading.  As  to 
evidence  generally,  see  title  Evidence,  Vol.  XIIL,  pp.  415  et  seq.  As  to 
discovery,  inspection,  and  interrogatories  generally,  see  title  Discovery, 
Inspection,  and  Interroc4Atories,  Vol.  XI.,  pp.  35  et  seq. 

(/)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  56  (4) ;  and  see  p.  478, 
ante ;  Gardiner  v.  Croasdale  (1760),  2  Burr.  904. 

{g)  Tanner  v.  Burnett  (1825),  Ey.  &  M.  182. 
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subject-matter  insured,  the  plaintiff  who  proves  an  interest  in  part    Sect.  17. 
may  recover  pro  tanto  Qi),  Recovery  of 

The  court  will  prevent  its  process  from  being  abused,  and   Losses  by 
therefore  will  not  allow  the  assured  to  recover  the  full  amount  Assured, 
of  his  loss  in  addition  to  the  premium  which  he  has  received  under 
a  plea  of  payment  into  court  {i). 

The  consolidation  of  actions  on  policies  of  marine  insurance  is  Consolidation 
provided  for  by  the  Kules  of  the  Supreme  Court,  1883  (/c). 

992.  The  order  for  ship's  papers  made  in  actions  on  policies  of  Discovery, 
marine  insurance  is  far  more  extensive  than  the  ordinary  order 

for  discovery  of  documents  {I).  This  order  will  be  made  not  only 
against  the  owner  of  an  insured  ship,  but  also  against  a  mortgagee, 
though  he  has  never  been  in  possession  of  her.  It  will  also  be 
made  against  a  nominal  plaintiff  who  is  the  agent  of  the 
assured  (m) ;  against  the  assured  on  a  policy  on  goods  {n) ;  and  also 
against  the  underwriter  claiming  on  a  policy  of  reinsurance  (o). 
But  the  order  will  not  be  made  when  the  policy  is  one  entirely  for 
inland  transit  {p). 

993.  The  rules  of  evidence  applicable  to  policies  of  marine  Evidence, 
insurance  are  generally  the  same  as  those  which  apply  to  all  other 

cases  {q).  Questions  as  to  the  materiality  of  matters  concealed  or 
represented,  or  as  to  what  is  reasonable  diligence,  reasonable  time. 


{li)  Rising  v.  Burnett  (1798),  Marshall  on  Marine  Insurance,  4tli  ed.,  p.  570  ; 
Page  v.  Rogers  (1785),  Marshall  on  Marine  Insurance,  4th  ed.,  p.  570. 

(*)  Carr  v.  Royal  Exchange  Assurance  Corporation^  Carr  v.  Montefiore  (1864), 
34  L.  J.  (q.  B.)  21.  As  to  the  person  in  whose  name  the  action  can  be  brought 
in  case  of  assignment  of  moneys  due  under  the  policy,  see  Sivan  and,  Cleland's 
Graving  Bock  and  Slipivay  Co.  v.  Maritime  Insurance  Co.  and  Croshaw,  [1907] 
1  K.  B.  116. 

{k)  R.  S.  C,  Ord.  49,  r.  8.  See  title  Peacticb  and  Peocedure  ;  and  the 
notes  to  the  above  rule  in  the  Yearly  Practice  of  the  Supreme  Court. 

{I)  See  R.  S.  C,  Appendix  K,  No.  19.  As  to  the  considerations  on  which  the 
order  for  ship's  papers  is  founded,  see  China  Steamship  Co.  v.  Commercial 
Assurance  Go.  (1881),  8  Q.  B.  D.  142,  C.  A.,  per  Brett,  L.J.,  at  p.  145  ;  West  of 
England  Bank  v.  Canton  Insurance  Co.  (1877),  2  Ex.  D.  472 ;  and  see,  generally, 
title  Discovery,  Inspection,  and  Interrogatories,  Vol.  XI.,  pp.  65,  66. 

(m)  West  of  England  Bank  v.  Canton  Insurance  Co.,  supra. 

{n)  Willis  &  Co.  V.  Baddeley,  [1892]  2  Q.  B.  324,  C.  A. 

(o)  China  Traders'  Insurance  Co.  v.  Royal  Exchange  Assurance  Corporation, 
[1898]  2  Q.  B.  187,  C.  A. 

{p)  Schloss  Brothers  v.  Stevens  (1905),  10  Com.  Cas.  224,  C.  A.;  Tannenhaum 
&  Co.Y.  Heath  (1908),  13  Com.  Cas.  264,  0.  A.  It  will  be  made  where  the  policy 
is  in  substance  a  marine  policy,  though  a  part  of  the  transit  is  by  land  (Harding 
V.  Bussell,  [1905]  2  K.  B.  83,  C.  A.,  where  the  earlier  cases,  Hendersons.  Under- 
writing and  Agency  Association,  [1891]  1  Q.  B.  557,  and  Village  Main  Reef  Gold 
Mining  Co.  v.  Stearns  (1900),  5  Com.  Cas.  246,  were  doubted).  As  to  discovery 
where  the  action  is  brought  in  the  name  of  the  assured  by  the  underwriter, 
who  is  subrogated  to  his  rights,  see  James  Nelson  &  Sons,  Ltd.  v.  Nelson  Line 
{Liverpool),  Ltd.,  [1906]  2  K.  B.  217,  C.  A. 

{q)  See,  generally,  title  Evidence,  Yol.  XIII.,  pp.  415  et  seq.  As  to  the 
exceptional  effect,  in  cases  of  loss  by  capture,  given  to  the  judgment  by  a 
foreign  prize  court  and  rendering  it  conclusive,  not  only  as  to  the  fact  of 
condemnation,  but  also  as  to  the  grounds  of  it,  see  p.  422,  ante;  and  titles 
Conflict  of  Laws,  Yol.  YI.,  p.  177  et  seq. ;  Estoppel,  Yol.  XIII.,  p.  340 ; 
Prize  Law  and  Jurisdiction. 
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Insurance. 


Sect.  17.    or  reasonable  premium,  are  in  cases  of  marine  insurance,  as  already 
Recovery  of  noticed,  questions  of  fact  and  not  of  law  (7')- 
Losses  by 

Assured.       994.  Juries  are  now  authorised  to  give  damages  in  the  nature 
of  interest  in  all  actions  on  policies  of  marine  insurance  (s). 


Interest  on 
amount  of 
loss. 


Origin  of 
mutual 
insurance 
clubs. 


Sect.  18. — Mutual  Insurance  Associations. 

Sub-Sect.  1. — Origin  of  Mutual  Insurance  Clubs. 

995.  It  has  been  already  (0  shown  that  in  1719  two  com- 
panies, the  London  Assurance  Company  and  the  Eoyal  Exchange 
Assurance  Company,  were  incorporated  with  the  exclusive  right  of 
making  marine  insurances  in  their  corporate  capacity.  This 
monopoly  gave  rise  to  shipowners'  clubs  for  the  mutual  insurance 
of  their  own  vessels.  In  such  clubs  each  member  is  both  assured 
and  insurer  ;  he  is  insured  as  to  his  own  property  in  the  club  by  all 
the  other  members  in  proportion  to  their  respective  properties  in  it, 
and  he  is  at  the  same  time  an  insurer  in  the  proportion  of  his  own 
property  in  the  club  for  the  property  of  each  of  the  others,  their 
mutual  agreements  being  the  consideration  of  the  contract. 

By  reason  of  the  monopoly  of  the  two  insurance  companies  above 
mentioned,  it  was  essential  to  the  legality  of  the  mutual  insurance 
clubs  that  their  members  should  be  liable  individually  only,  each 
for  his  own  proportion  and  not  jointly,  or  one  for  others  of  them  {u). 
Moreover,  the  managers  of  the  club  had  no  right  of  action  against  a 
member  for  premiums  or  for  his  contribution  to  losses  paid  (a). 

Sub-Sect.  2. — Registration  under  Companies  Acts. 

Companies  996.  The  monopoly  granted  to  the  two  insurance  companies  was 
Act,  1862 :  its  taken  away  in  1824  (h),  and  thenceforth  until  1862  no  restriction 
consequences.  placed  on  the  formation  of  mutual  associations  or  joint  stock 
companies  to  carry  on  the  business  of  marine  insurance.  But 
the  Companies  Act,  1862  (c),  produced  the  result  that,  as  a  marine 
insurance  association  is  a  company  for  the  acquisition  of  gain 
within  the  meaning  of  that  Act  (c),  it  is,  when  consisting  of  more 

(r)  See  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss.  18  (4),  88;  see 
pp.  400,  405,  ante. 

(s)  Civil  Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  29 ;  and  see  title 
Damages,  Vol.  X.,  p.  345. 
{t)  See  p.  339,  ante. 

(w)  See  the  judgment  of  Pollock,  B.,  in  Marine  Mutual  Insurance  Association 
V.  Young  (1880),  43  L.  T.  441 ;  Harrison  v.  Millar  (1796),  7  Term  Eep.  340,  n. 
cited  in  Lees  v.  Smith  (1797),  7  Term  Eep.  338 ;  Strong  v.  Harvey  (1825),  3 
Bing.  304. 

(a)  Gray  v.  Pearson  (1870),  L.  E.  5  C.  P.  568;  Evans  v.  Hoo:per  (1875),  1 
Q.  B.  D.  45,  0.  A.  There  was  usually  a  rule  in  those  clubs  requiring  the  member 
whose  ship  or  share  was  mortgaged  to  produce  to  the  club  a  contract  of  guarantee 
from  the  mortgagee  to  answer  for  all  demands  that  should  be  made  on  the 
member  by  the  club,  and  this  rule  was  generally  so  framed  as  to  make  the 
production  of  the  guarantee  a  condition  precedent  to  the  recovery  for  a  loss 
[Hughes  v.  Tiadall  (1856),  18  C.  B.  98  ;  TurnbuU  v.  Woolfe  (1862),  9  Jur.  (n.  s.) 
57). 

(6)  Stat.  (1824)  5  Geo.  4,  c.  114. 

(c)  25  &  26  Vict.  c.  89,  s.  4,  repealed  and  re-enacted  by  the  Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  (1)  2  ;  see  title  COxUPanies,  Vol.  V., 
p.  44. 
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than  twenty  members,  an  illegal  association  unless  registered  as  a  Sect.  18. 

company  (cQ.  Mutual 

Mutual  insurance    associations   are   now,    therefore,   always  Insurance 

registered  under  the  Companies  Acfcs(e),  usually  as  a  company  Associa- 
limited  by  shares  or  as  a  company  limited  by  guarantee  (/).  tions. 

Sub-Sect.  3. — Legal  Character. 

997.  In  general,  it  is  now  the  association  itself  which  is  the  Legal  charac- 
insurer,  and  the  assured's  right  of  action  is  agamst  the  association  -Qg^^^^J^c^^^^^ 
and  not  against  the  other  members,  the  consideration  or  premium  associations, 
for  the  insurance  being  his  liability  to  contribute  to  the  losses  of 

the  other  members  and  the  expenses  of  the  association  ((/).  But 
in  order  that  these  contracts  of  mutual  insurance  may  be  valid  it 
is  necessary  that  there  should  be  a  properly  stamped  policy  con- 
taining the  particulars  required  by  the  Stamp  Act,  1891  iji), 

Sub-Sect.  4. — Provisions  of  the  Marine  Insurance  Act. 

998.  Where  two  or  more  persons  mutually  agree  to  insure  each  Provisions 
other  against  marine  losses  there  is  said  to  be  a  mutual  insurance  (i).  Marme 

.  JLiisurancG 

The  provisions  of  the  Act  {j)  relating  to  the  premium  {k)  do  not  ^ct,  1906. 
apply  to  mutual  insurance,  but  a  guarantee,  or  such  other  arrange- 
ment as  may  be  agreed  upon,  may  be  substituted  for  the 
premium  (Z). 

The  provisions  of  the  Act  {j),  in  so  far  as  they  may  be  modified 
by  the  agreement  of  the  parties,  may  in  the  case  of  mutual 

{d)  Re  Arthur  Average  Association  for  British,  Foreign,  and  Colonial  Ships, 
Ex  parte  Hargrove  &  Go.  (1875),  10  Ch.  App.  542  ;  also  Re  Fadstow  Total  Loss 
and  Collision  Assurance  Association  (1883),  20  Ch.  D.  137,  145 — 149,  C.  A. 

(e)  See  note  (c),  p.  504,  ante 

(/)  Lion  Insurance  Association  Y.  Tucker  (1883),  12  Q.  B.  D.  176,  C.  A.  ;  Marine 
Mutual  Insurance  Association  v.  Young  (1880),  43  L.  T.  441.  The  Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s,  4,  only  applied  to  associations  formed  after  the 
commencement  of  the  Act,  and  accordingly  it  was  held  that  a  mutual  marine 
insui-ance  association  formed  in  1847  and  reconstituted  from  year  to  year  since 
that  date  was  not  illegal,  though  not  registered  nor  incorporated  {Maij  v. 
Jacobs  (1885),  Shipping  Gazette,  Weekly  Summary,  20th  March). 

[g)  See  Lion  Insurance  Association  v.  Tucker,  supra,  per  BuETT,  M.E.,  at 
p.  187  ;  North-Eastern  lOOA  Steamship  Insurance  Association  v.  Red  "  S  "  Steam- 
ship Co.  (1906),  12  Com.  Cas.  26.  As  to  the  extent  to  which  a  member  of  a 
mutual  protection  association  limited  by  guarantee  can  be  made  a  contributory 
in  the  case  of  its  being  wound  up,  see  Laird's  Case,  [1899]  2  Ch.  593. 

(h)  54  &  55  Vict.  c.  39,  s.  93;  Bromley  v.  Williams  (1863),  32  Beav.  177; 
Smith's  (7ase(1869),  4  Ch.  App.  6il ;  Re  Arthur  Average  Association  for  British, 
Foreign,  and  Colonial  Ships,  Ex  parte  Hargrove  &  Co.,  supra.  For  the  statutory 
provisions  relating  to  the  stamping  of  mutual  insurance  policies  with  additional 
stamps,  see  p.  338,  ante.  Before  the  passing  of  the  Marine  Insurance  Act,  1906 
(6  Edw.  7,  c.  41),  a  mutual  insurance  policy  was  properly  signed  within  the 
meaning  of  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39;,  when  sealed  with  the  seal 
of  the  association  and  attested  by  the  manager  {Marine  Mutual  Insurance  Asso- 
ciation V.  Young,  supra).  The  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41), 
s.  24  (1),  now  provides  that  in  the  case  of  a  corporation  the  corporate  seal  may 
be  a  sufficient  signature  to  a  policy,  but  does  not  require  this  mode  of  subscrip- 
tion ;  and  for  stamps  on  policies  generally,  see  p.  338,  ante,  and  p.  507,  jjo^i. 
For  stamp  duty  generally,  see  title  Ee venue. 

{i)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  85  (1). 

(j)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 

(1;)  For  these  provisions,  see  pp.  349  et  seq.,  ante. 

{I)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  85  (2). 
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Sect.  18. 

Mutual 
Insurance 
Associa- 
tions. 

Eisks  insured 
against  in 
mutual 
insurance 
associations. 


Position  of 
part  owners 
not  being 
members. 


Insurance 
against  loss 
not  covered 
by  ordinary 
policies. 


insurance  be  modified  by  the  terms  of  the  policies  issued  by  the 
association,  or  by  the  rules  and  regulations  of  the  association  (m). 

Subject  to  the  exceptions  mentioned  in  this  paragraph,  the 
provisions  of  the  Act  (n)  apply  to  a  mutual  insurance  (o). 

999.  Mutual  insurances  are  made  subject  to  the  articles  of 
association  and  to  the  rules  and  regulations  thereof  which  are 
usually  by  express  reference  incorporated  in  the  policy  and 
these  generally  contain  some  special  clauses  peculiar  to  mutual 
insurance  associations.  For  instance,  in  insurances  on  freight  there 
is  often  a  rule  or  clause  that  the  interest  insured  shall  be  the  amount 
entered  in  the  association,  which  amount  shall  be  paid  in  the  event 
of  the  total  loss  of  the  steamship  entered  (g). 

1000.  The  question  sometimes  arises,  where  mutual  insurance 
associations  are  defendants  or  plaintiffs,  whether  there  can  be 
claims  for  losses  or  contributions  by  or  against  part  owners  of 
vessels  insured  other  than  members.  This  question  depends  in 
each  case  upon  the  particular  rules  of  the  association  concerned, 
and  the  form  of  its  policies,  so  that  no  general  rules  on  the  subject 
can  be  usefully  laid  down  (7-). 

Similarly  the  question  whether  a  rule  incorporated  in  a  policy  of 
mutual  insurance  is  a  warranty,  the  non-compliance  with  which 
discharges  the  insurers,  or  is  only  an  exception  from  the  risks 
insured  against,  is  a  question  of  construction  depending  on  the 
language  of  that  rule  and  the  nature  of  the  risk  to  which  it 
relates  (s). 

Sub-Sect.  5. — JRisks  undertaken  by  Mutual  Insurance  Associations ;  Indemnity 
or  Protection  Associations. 

1001.  Most  mutual  associations  insure  against  losses  not  covered 
by  Lloyd's  policy  or  ordinary  policies,  for  instance,  the  loss  arising 

(m)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  85  (3). 
{n)  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 
(0)  Ibid.,  s.  85  (4). 

{p)  Muirliead  v.  Forth  and  North  Sea  Steamboat  Mutual  Insurance  Association, 
[1894]  A.  C.  72  ;  Blyth  &  Co.'s  Case  (1872),  L.  E.  13  Eq.  529. 

[q)  See  the  United  Kingdom  Mutual  Steamship  Assurance  Association,  Ltd.  v. 
Boulton  (1898),  3  Com.  Cas.  330. 

(r)  The  following  are  cases  on  this  subject : — Montgomerie  v.  United  Kingdom 
Mutual  Steamship  Association,  [1891]  1  Q.  B.  370 ;  United  Kingdom  Mutual 
Steamship  Assurance  Association  v.  Nevill  (1887),  19  Q.  B.  D.  110,  C.  A. ;  Great 
Britain  100  Al  Steamship  Insurance  Association  v.  Wyllie  (1889),  22  Q.  B.  D. 
710,  0.  A.;  Ocean  Iron  Steamship  Association  v.  Leslie  (1887),  22  Q.  B.  D. 
722,  n.  ;  British  Marine  Mutual  Insurance  Co.  v.  Jenkins,  [1900]  1  Q.  B.  299. 

(s)  Stetuart  v.  Wilson  (1843),  12  M.  &  W.  11  ;  Sailing  Ship  Dewa  Qungadhur 
Co.  V.  United  Kingdom  Mutual  Insurance  Association  (1886),  2  T.  L.  E.  366 ; 
Williams  v.  British  Mutual  Ma^nne  Insurance  Co.  (1887),  3  T.  L.  E.  314,  C.  A.  ; 
Colledge  v.  Ilarty  (1851),  6  Exch.  205  ;  Harrison  y.  Douglas  (1835),  3  Ad.  &  El. 
396.  Club  time  policies  often  contain  a  rule  that  the  policy  shall  be  renewed  on 
the  expiration  of  the  period  for  which  it  was  originally  issued,  in  the  absence  of 
ten  days'  notice  to  the  contrary.  As  to  whether  this  is  a  continuation  clause 
(p.  382,  ante)  within  the  meaning  of  the  definition  in  the  Finance  Act,  1901 
(1  Edw.  7,  c.  7),  s.  11,  see  Michael  v.  Gillespy  (1857),  2  C.  B.  (n.  s.)  627  ;  Lishman 
V.  Northern  Maritime  Insurarice  Co.  (1873),  L.  E.  8  C.  P.  216;  affirmed  (1875), 
L.  E.  10  C.  P.  179,  Ex.  Ch.  See  further,  as  to  such  warranties  and  exceptions, 
pp.  416,  420,  443  et  seq.,  ante. 
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Sect.  18. 
Mutual 
Insurance 
Associa- 
tions. 

Protection 
and  indemnity 
associations. 


from  the  deduction  one-third  new  for  old,  particular  average  losses 
on  ship  under  3  per  cent.,  cost  of  wages  and  provisions  of  the 
crew  while  the  ship  is  disabled  or  under  average  repairs  etc.  {t). 

There  are  also  mutual  insurance  associations,  called  protection 
and  indemnity  associations,  which  indemnify  their  members  against 
certain  liabilities  which  are  not  covered  by  the  ordinary  form  of 
policy,  for  instance,  liability  for  life  salvage,  for  the  loss  of  or 
damage  to  goods  carried  on  their  ships,  for  the  one-fourth  of  the 
damages  consequent  on  collision  which  is  not  covered  by  the 
ordinary  collision  clause,  for  damage  to  peers,  jetties  etc.  {u). 

1002.  One  loss   against  which  these  protection  associations  Liability  for 
indemnify  the  shipowner  is  liability  for  damage  to  goods  on  board  j^^P^^^P^^j^ 
when  caused  by  the  improper  navigation  of  the  ship.    Damage  is  ^i^p.^^  ° 
caused  by  improper  navigation  of  the  ship,  where,  owing  to  the 
negligence  of  the  shipowner  or  his  servants,  whether  before  or  after 
the  commencement  of  the  voyage,  the  carriage  of  goods  is  rendered 
unsafe  and  damage  ensues  (v) ;  but  when  the  cargo  is  damaged  by 
putting  it  into  the  ship's  hold  which  is  not  properly  cleaned,  this  is 
not  improper  navigation,  because  ifc  does  not  detract  from  the  safety 
of  the  vessel  for  the  voyage  {iv). 


Sub-Sect.  6. — The  Stamp  Act  as  affecting  Indemnity  Associations^ 

1003.  By  the  Merchant  Shipping  Act,  1894  (x),  the  liability 
of  shipowners  is  limited  in  the  cases  therein  specified,  where 
the  occurrence  giving  rise  to  it  takes  place  without  their  fault 
or  privity,  and  insurances  against  such  liabilities  so  occurring 
are  expressly  exempted  from  the  requirements  of  the  Stamp  Act, 
1891  iy).  In  so  far,  therefore,  as  protection  and  indemnity  associa- 
tions protect  against  such  liability  they  need  not  issue  stamped 
policies ;  but  these  associations  rarely  issue  any  policies  to  their 
members,  whether  the  liability  against  which  they  indemnify  be  or 
be  not  a  liability  for  losses  referred  to  in  the  above-mentioned 
statutory  provision  (z) .  Having  regard  to  the  requirements  of  the 
Stamp  Act,  1891  (a),  they  ought,  it  seems,  to  issue  a  stamped  policy 


Insurance 
against  the 
liabilities 
referred  to  in 
the  Merchant 
Shipping  Act, 
1894,  s.  503, 
and  against 
other 
liabilities. 


Necessity  of 

stamped 

policy. 


{t)  For  a  more  complete  enumeration  of  risks  insured  against  by  mutual 
insurance  and  protection  associations,  see  Arnould  on  Marine  Insurance,  s.  81, 
and  McArthur,  Contract  of  Marine  Insurance,  2nd  ed.,  pp.  346,  353,  355. 

{u)  For  a  more  complete  enumeration  of  these  liabilities,  see  Arnould  on 
Marine  Insurance,  s.  81. 

{v)  Good  V.  London  Steam  Ship  Owners'  Association  (1871),  L.  E.  6  C.  P.  563; 
Carmichael  v.  Liverpool  Sailing  Ship  Oiuners"  Mutual  Indemnity  Association  (1887), 
19  Q.  B.  D.  242,  C.  A. ;  The  Warkiuorth  (1884),  9  P.  D.  145,  C.  A. 

{w)  Canada  Shipping  Co.  v.  British  Shipoivners^  Mutual  Protection  Association 
(1889),  23  Q.  B.  D.  342,  C.  A. 

(oc)  57  &  58  Yict.  c.  60,  s.  503,  re-enacting  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  26  Yict.  c.  63),  s.  55.  See  also  p.  338,  ante,  and 
title  Shipping  and  Navigation. 

(3/)  54  &  55  Yict.  c.  39,  s.  93.    See  p.  338,  ante. 

(z)  The  practice  is  for  the  shipowner  to  request  on  a  printed  form  the 
association  to  enter  his  ship  or  ships  for  protection  or  indemnity,  and  this 
request  when  followed  by  its  acceptance  constitutes  the  contract  of  insurance. 

(a)  54  &  55  Yict.  c.  39,  s.  93.    For  these  requirements,  see  pp.  338,  505,  ante. 
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in  all  cases  where  they  protect  against  liabilities  other  than  those 
which  form  the  subject  of  special  exemption. 

^  1004.  Although  no  stamped  policy  has  been  issued  by  an  associa- 
tion, the  association  may,  by  its  conduct  in  admitting  the  receipt  for 
the  plaintiff  of  the  amount  of  the  loss,  relieve  him  of  the  necessity 
of  relying  on  the  policy  (5),  and  conversely  a  member  of  a  mutual 
association  may  be  estopped  from  denying  his  liability  for  calls  on 
losses  (c). 

Sub-Sect.  7. — Rules  of  Construction  applicaUe  to  Mutual  Insurance. 

1005.  The  same  rules  of  construction  as  are  applicable  to 
ordinary  marine  insurances  apply  to  insurances  effected  in  mutual 
insurance  and  protection  and  indemnity  associations,  except  so  far 
as  they  are  modified  by  the  terms  of  the  policies  issued  by  the 
association,  or  by  the  rules  and  regulations  of  the  association  (d). 

Sect.  19. — Appendix:  York-Antiverp  Rides,  1890(g). 

EuLE  I.— Jettison  of  Deck  Cargo. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be  considered 
to  be  a  part  of  the  deck  of  the  vessel. 

Eule  II. — Damage  by  Jettison  and  Sacrieice  for  the  Common  Safety. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in  consequence  of 
a  sacrifice  made  for  the  common  safety,  and  by  water  which  goes  down  a  ship's 
hatches  opened  or  other  opening  made  for  the  purpose  of  making  a  jettison  for 
the  common  safety,  shall  be  made  good  as  general  average. 

Eule  III. — Extinguishing  Eire  on  Shipboard. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water  or  otherwise, 
including  damage  by  beaching  or  scuttling  a  burning  ship,  in  extinguishing  a 
fire  on  board  the  ship,  shall  be  made  good  as  general  average ;  except  that  no 
compensation  shall  be  made  for  damage  to  such  portions  of  the  ship  and  bulk 
cargo,  or  to  such  separate  packages  of  cargo,  as  have  been  on  fire. 

Eule  IV. — Cutting  away  Wreck. 

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains  of  spars,  or  of 
other  things  which  have  previously  been  carried  away  by  sea-peril,  shall  not  be 
made  good  as  general  average. 

{b)  Be  Teignmouth  and  General  Mutual  Shipping  Association,  Martin's  Claim 
(1872),  L.  E.  14  Eq.  148.  Compare  Edwards  v.  Aherayron  Mutual  Ship  Insm^ance 
Society  (1876),  1  Q.  B.  D.  563,  Ex.  Ch.  ;  and  see  title  Estoppel,  Vol.  XIII.,  p.  388. 

(c)  Barrow  Mutual  Ship  Piisurance  Co.  v.  Ashhurner  (1885),  54  L.  J.  (q,  b.) 
377,  C.  A.  But  compare  Smith's  Case  (1869),  4  Ch.  App.  611 ;  Buckley  on  the 
Companies  Acts,  9th  ed.,  550. 

{d)  Marine  Insurance  Act,  s.  85  (3).  As  to  a  rule  that  the  insurances  should  be 
renewed  from  year  to  year  unless  the  member  or  the  association  gives  notice  to 
terminate  the  insurance,  see  Lishmart  v.  Northern  Maritime  Insurance  Co. 
(1875),  L.  E.  10  C.  P.  179,  Ex.  Ch.  As  to  a  rule  which  provides  that  no  policy 
issued  by  the  association  shall  be  dealt  with  so  as  to  part  with  any  beneficial 
interest  in  the  policy  without  the  consent  of  the  association,  and  as  to  other 
similar  rules,  see  Laurie  v.  West  Hartlepool  Thirds  Indemnity  Association  and 
David  (1899),  4  Com.  Cas.  322;  Hutchinson  v.  Wright  (1858),  25  Beav.  444; 
North-Eastern  lOOA  Steamship  Insurance  Association  v.  Bed  "  S  "  Steamship 
Co.  (1906),  12  Com.  Cas.  26,  C.  A. 

(e)  These  rules  are  to  be  found  in  the  Eeport  of  the  Eourteenth  Conference 
(held  at  Liverpool)  of  the  Association  for  the  Eeform  and  Codification  of  the 
Law  of  Nations,  at  pp.  279  et  se<j[. 
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EULE  V. — YOLUNTARY  STRANDING.  SECT.  19. 

When  a  ship  is  intentionally  run  on  shore,  and  the  circnmstances  are  such  Appendix : 
that  if  that  course  were  not  adopted  she  would  inevitably  sink,  or  drive  on  York- 
shore  or  on  rocks,  no  loss  or  damage  caused  to  the  ship,  cargo  and  freight,  or  Antwerp 
any  of  them,  by  such  intentional  running  on  shore,  shall  be  made  good  as  j^^jgg  1890. 
general  average.    But  in  all  other  cases  where  a  ship  is  intentionally  run  on  '  . 
shore  for  the  common  safety,  the  consequent  loss  or  damage  shall  be  allowed 
as  general  average. 

Rule  YL— Carrying  Press  of  Sail.— Damage  to  or  Loss  of  Sails. 

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them,  caused  by  forcing  a 
ship  off  the  ground  or  by  driving  her  higher  up  the  ground,  for  the  common 
safety,  shall  be  made  good  as  general  average ;  but  where  a  ship  is  afloat,  no 
loss  or  damage  caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by 
carrying  a  press  of  sail,  shall  be  made  good  as  general  average. 

Rule  YII.— Damage  to  Engines  in  refloating  a  Ship. 
Damage  caused  to  machinery  and  boilers  of  a  ship  which  is  ashore  and  in  a 
position  of  peril,  in  endeavouring  to  refloat,  shall  be  allowed  in  general  average, 
when  shown  to  have  arisen  from  an  actual  intention  to  float  the  ship  for  the 
common  safety  at  the  risk  of  such  damage. 

EuLE  YIIL— Expenses,  lightening  a  Ship  when  Ashore,  and 

CONSEQUENT  DAMAGE. 

When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo,  bunker  coals,  and 
ship's  stores,  or  any  of  them,  are  discharged,  the  extra  cost  of  lightening,  lighter 
hire,  and  reshipping  (if  incurred),  and  the  loss  or  damage  sustained  thereby, 
shall  be  admitted  as  general  average. 

EuLE  IX. — Cargo,  Ship's  Materials,  and  Stores  burnt  for  Fuel. 

Cargo,  ship's  materials,  and  stores,  or  any  of  them,  necessarily  burnt  for  fuel 
for  the  common  safety  at  a  time  of  peril,  shall  be  admitted  as  general  average, 
when  and  only  when  an  ample  supplj^  of  fuel  had  been  provided ;  but  the 
estimated  quantity  of  coals  that  would  have  been  consumed,  calculated  at  the 
price  current  at  the  ship's  last  port  of  departure  at  the  date  of  her  leaving, 
shall  be  charged  to  the  shipowner  and  credited  to  the  general  average. 

EuLE  X. — Expenses  at  Port  of  Eefuge,  etc. 

(a.) — When  a  ship  shall  have  entered  a  port  or  place  of  refuge,  or  shall  have 
returned  to  her  port  or  place  of  loading  in  consequence  of  accident,  sacrifice,  or 
other  extraordinary  circumstances,  which  render  that  necessary  for  the  common 
safety,  the  expenses  of  entering  such  port  or  place  shall  be  admitted  as  general 
average ;  and  when  she  shall  have  sailed  thence  with  her  original  cargo,  or  a 
part  of  it,  the  corresponding  expenses  of  leaving  such  port  or  place,  consequent 
upon  such  entry  or  return,  shall  likewise  be  admitted  as  general  average. 

(b.) — The  cost  of  discharging  cargo  from  a  ship,  whether  at  a  port  or  j^lace  of 
loading,  call,  or  refuge,  shall  be  admitted  as  general  average  when  the  discharge 
was  necessary  for  the  common  safety  or  to  enable  damage  to  the  ship,  caused 
by  sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the  rej^airs  were 
necessary  for  the  safe  prosecution  of  the  voyage. 

(c.) — Whenever  the  cost  of  discharging  cargo  from  a  ship  is  admissible  as 
general  average,  the  cost  of  reloading  and  storing  such  cargo  on  board  the  said 
ship,  together  with  all  storage  charges  on  such  cargo,  shall  likewise  be  so 
admitted.  But  when  the  ship  is  condemned,  or  does  not  proceed  on  her  original 
voyage,  no  storage  expenses  incurred  after  the  date  of  the  ship's  condemnation 
or  of  the  abandonment  of  the  voyage,  shall  be  admitted  as  general  average. 

(d.) — If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is  practicable 
to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole  cargo,  and  if,  in  order 
to  save  expenses,  either  she  is  towed  thence  to  some  other  port  or  place  of  repair 
or  to  her  destination,  or  the  cargo  or  a  portion  of  it  is  transhipped  by  another  ship, 
or  otherwise  forwarded,  then  the  extra  cost  of  such  towage,  transhipment,  and 
forwarding,  or  any  of  them  (up  to  the  amount  of  the  extra  expense  saved)  shall 
be  payable  by  the  several  parties  to  the  adventure  in  proportion  to  the  extra- 
ordinary expense  saved. 
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EuLE  XI. — Wages  and  Maintenance  of  Crew  in  Port  of 
Eefuge,  etc. 

When  a  ship  shall  have  entered  or  been  detained  in  any  port  or  place  tinder 
the  circumstances,  or  for  the  purposes  of  the  repairs  mentioned  in  Eule  X.,  the 
wages  payable  to  the  master,  officers,  and  crew,  together  with  the  cost  of 
maintenance  of  the  same  during  the  extra  period  of  detention  in  such  port  or 
place  until  the  ship  shall  or  should  have  been  made  ready  to  proceed  upon  her 
voyage,  shall  be  admitted  as  general  average.  But  when  the  ship  is  condemned 
or  does  not  proceed  on  her  original  voyage,  the  wages  and  maintenance  of  the 
master,  officers,  and  crew,  incurred  after  the  date  of  the  ship's  condemnation 
or  of  the  abandonment  of  the  voyage,  shall  not  be  admitted  as  general  average. 

Eule  XII. — Damage  to  Cargo  in  Discharging,  etc. 

Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act  of  discharging, 
storing,  reloading,  and  stowing,  shall  be  made  good  as  general  average,  when, 
and  only  when,  the  cost  of  those  measures  respectively  is  admitted  as  general 
average. 

Eule  XIII. — Deductions  from  Cost  of  Eepairs. 

In  adjusting  claims  for  general  average,  repairs  to  be  allowed  in  general 
average  shall  be  subject  to  the  following  deductions  in  respect  of  "new  for 
old,"  viz.  : — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register  to  the  date  of 
accident, — 

Up  to  1  year  (     All  repairs  to  be  allowed  in  full,  except  painting  or  coating 
old  (A).      \  of  bottom,  from  which  one-third  is  to  be  deducted. 

One-third  to  be  deducted  off  repairs  to  and  renewal  of  wood- 
work of  hull,  masts  and  spars  ;  furniture,  upholstery,  crockery, 
metal  and  glassware  ;  also  sails,  rigging,  ropes,  sheets  and 
hawsers  (other  than  wire  and  chain),  awnings,  covers  and 
painting. 

One-sixth  to  be  deducted  off  wire  rigging,  wire  ropes  and 
wire  hawsers,  chain  cables  and  chains,  donkey  engines,  steam 
winches  and  connections,  steam  cranes  and  connexions ;  other 
^  repairs  in  full. 

j'  Deductions  as  above  under  Clause  B,  except  that  one-sixth 
I  be  deducted  off  ironwork  of  masts  and  spars,  and  machinery 
(  (inclusive  of  boilers  and  their  mountings). 

I  Deductions  as  above  under  Clause  C,  except  that  one-third 
J  be  deducted  off  ironwork  of  masts  and  spars,  repairs  to  and 
J  renewal  of  all  machinery  (inclusive  of  boilers  and  their 
(  mountings),  and  all  hawsers,  ropes,  sheets  and  rigging. 
(  One -third  to  be  deducted  off  all  repairs  and  renewals,  except 
I  ironwork  of  huU  and  cementing  and  chain  cables,  from  which 
(  one-sixth  to  be  deducted.  Anchors  to  be  allowed  in  full. 
/  One-third  to  be  deducted  off  all  repairs  and  renewals. 
J  Anchors  to  be  allowed  in  full.  One-sixth  to  be  deducted  off 
(  chain  cables. 

The  deductions  (except  as  to  provisions  and  stores,  machinery 
and  boilers)  to  be  regulated  by  the  age  of  the  ship,  and  not  the 
age  of  the  particular  part  of  her  to  which  they  apply.  No 
painting  bottom  to  be  allowed  if  the  bottom  has  not  been  painted 
within  six  months  previous  to  the  date  of  accident.  No  deduc- 
tion to  be  made  in  respect  of  old  material  which  is  repaired 
without  being  replaced  by  new,  and  provisions  and  stores  which 
have  not  been  in  use. 

In  the  case  of  wooden  or  composite  ships  : — 

When  a  ship  is  under  one  year  old  from  date  of  original  register,  at  the 
time  of  accident,  no  deduction  new  for  old  shall  be  made.  After  that 
period,  a  deduction  of  one-third  shall  be  made,  with  the  following 
exceptions : — 

Anchors  shall  be  allowed  in  full.    Chain  cables  shall  be  subject  to  a 
deduction  of  one-sixth  only. 
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No  deduction  shall  be  made  in  respect  of  provisions  and  stores  which 

had  not  been  in  use. 
Metal  sheathing  shall  be  dealt  with  by  allowing  in  full  the  cost  of  a 
weight  equal  to  the  gross  weight  of  metal  sheathing  stripped  off, 
minus  the  proceeds  of  the  old  metal.    Nails,  felt,  and  labour  metal- 
ling are  subject  to  a  deduction  of  one-third. 
In  the  case  of  ships  generally : — 

In  the  case  of  all  ships,  the  expense  of  straightening  bent  ironwork, 

including  labour  of  taking  out  and  replacing  it,  shall  be  allowed  in  full. 
Graving  dock  dues,  including  expenses  of  removals,  cartages,  use  of  shears, 
stages  and  graving  dock  materials,  shall  be  allowed  in  full. 

Rule  XIV. — Tempoeaky  Eepairs. 

No  deductions  **new  for  old"  shall  be  made  from  the  cost  of  temporary 
repairs  of  damage  allowable  as  general  average. 

Rule  XV. — Loss  of  Ereight. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall  be  made  good  as 
general  average,  either  when  caused  by  a  general  average  act,  or  when  the 
damage  to  or  loss  of  cargo  is  so  made  good. 

Rule  XVI. — Amount  to  be  made  good  eor  Cargo  lost  or  damaged  by 

Sacrifice. 

The  amount  to  be  made  good  as  general  average  for  damage  or  loss  of  goods 
sacrificed  shall  be  the  loss  which  the  owner  of  the  goods  has  sustained  thereby, 
based  on  the  market  values  at  the  date  of  the  arrival  of  the  vessel  or  at  the 
termination  of  the  adventure. 

Rule  XVII. — Contributory  Values. 

The  contribution  to  a  general  average  shall  be  made  upon  the  actual  value 
of  the  property  at  the  termination  of  the  adventure,  to  which  shall  be  added 
the  amount  made  good  as  general  average  for  property  sacrificed  ;  deduction 
being  made  from  the  shipowner's  freight  and  passage-money  at  risk,  of  such 
port  charges  and  crew's  wages  as  would  not  have  been  incurred  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  general  average  act  or  sacrifice, 
and  have  not  been  allowed  as  general  average  ;  deduction  being  also  made  from 
the  value  of  the  property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  general  average  act,  except  such  charges  as  are  allowed  in  general 
average. 

Passengers'  luggage  and  personal  effects,  not  shipped  under  bill  of  lading, 
shall  not  contribute  to  general  average. 

Rule  XVIII. — Adjustment. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment  shall  be  drawn  up 
in  accordance  with  the  law  and  practice  that  would  have  governed  the  adjust- 
ment had  the  contract  of  affreightment  not  contained  a  clause  to  pay  general 
average  according  to  these  rules. 
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Part  II. —  General  Observations  on  the 
Various  Kinds  of  Insurances  other  than 
Marine  Insurance, 

Sect.  1.  Sect.  1. — Various  Kinds  of  Insurances. 
Various        1006.  Several  kinds  of  insurances  besides  marine  insurances 
Insurances         specified  elsewhere  (/).    There  are  also  insurances  against  theft 
  ■  or  burglary  {g),  insurance  of  animals,  plate  glass  and  other  pro- 
Various  kinds  perty  and  insurance  against  birth  of  issue  {li).    In  fact,  there  is 
of  insurance,    ^^arcely  any  risk  that  cannot  be  insured  against  at  Lloyd's,  and 
many  insurance  companies  carry  on  several  kinds  of  insurance 
business  (?). 

Sect.  2. — The  Laio  aio^licahle  to  Insurance  Companies. 
Application  of     1007.  In  the  absence  of  statutory  provisions  to  the  contrary, 
En?and^^^     partnership  law  applies  to  insurance  partnership,  and  company 
company  laAv.  law,  including  the  provisions  of  the  Companies  (Consolidation)  Act, 
1908  (k),  applies  to  insurance  companies. 

Insurance  companies  registered  with  unlimited  liability  usually 
grant  policies  and  annuities  on  condition  that  only  the  assets  of 
the  company  are  to  be  liable  in  respect  of  the  same  [1). 

Provisions  in       1008.  Certain  provisions  in  the  Companies  (Consolidation)  Act, 
the  Companies  1908  (/c),  relate  Specially  to  insurance  companies,  the  most  important 
Act^i908^^^^^  one  being  that  an  insurance  company  must  before  it  commences 
business,  and  in  every  year  during  which  it  carries  on  business,  make 
a  statement  relating  to  its  constitution  and  the  liabilities  of  its 
members,  and  must  put  up  such  statement  in  a  conspicuous  place 

(/)  As  to  fire  insurance,  see  pp.  516  et  seq.,  post ;  as  to  life  insurance,  see 
pp.  543  etseq.^post;  as  to  insurance  against  accidents  to  the  assured,  and  to 
third  persons,  see  pp.  566  et  seq.,  post ;  as  to  insurance  against  loss  by  insolvency 
or  dishonesty  called  guarantee  insurance,  see  pp.  572  et  seq.,  pjost. 

[g)  A  policy  against  burglary  or  theft  contained  a  proviso  that  no  claim 
should  be  made  for  loss  by  theft  by  members  of  the  assured's  business  staff.  A 
theft  was  committed  by  men  vt^ho  got  into  the  premises  by  the  connivance  of  a 
member  of  the  business  staff.  This  was  held  to  be  within  the  proviso  {Saqui  and 
Laturence  v.  Stearns,  [1911]  1  K  B.  426,  C.  A.). 

(A)  Insurances  against  burglary  and  loss  of  or  damage  to  property  are  con- 
tracts of  indemnity,  and  are  subject  to  the  same  principles  as  fire  insurance  (see 
pp.  516  et  seq.,  post),  which  is  only  a  particular  instance  of  insurance  against 
accident  to  property.  There  are  no  reported  cases  upon  insurance  against  birth 
of  issue.  Clearly,  however,  it  is  not  a  contract  of  indemnity,  and  is  therefore 
in  this  respect  analogous  to  life  insurance  (see  pp.  543  et  seq.,  post). 

[i)  From  a  legal  point  of  view  it  is  important  to  classify  insurance  companies 
by  having  regard  to  the  different  modes  in  which  they  have  been  formed  or 
constituted.  For  such  a  classification,  see  title  Companies,  Yol.  V.,  pp.  616  et  seq. 
See  also  pp.  621,  622  [iUd.).  As  to  insurances  by  friendly  societies  and  indus- 
trial, provident  and  collecting  societies,  see  titles  Companies,  Yol.  Y.,  p.  625  ; 
Friendly  Societies,  Yol.  XY.,  p.  124  ;  Industhial,  Provident,  and  Similar 
Societies,  pp.  1  et  seq.,  ante.  As  to  insurances  by  Government  insurance 
offices,  see  Bunyon,  Law  of  Life  Assurance,  4th  ed.,  pp.  342,  346.  As  to 
trade  unions,  see  title  Trade  and  Trade  Unions. 

(/;;)  8  Edw.  7,  c.  69.  See,  generally,  titles  Companies,  Yol.  Y. ;  Partnership. 

{I)  As  to  the  meaning  and  effect  of  the  above-mentioned  condition,  see 
title  Companies,  Yol.  Y.,  pp.  634,  639. 
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in  the  registered  office  of  the  company,  and  in  every  branch     sect.  2. 
office  (m).  The  Law 

Applicable 

1009.  Before  1907  three  statutes  only  (all  now  repealed)  relating  to  Insurance 
to  life  assurance  companies  were  in  force  (n).    Most  of  their  pro-  Companies. 

visions  (0)  are  re-enacted  with  more  or  less  modification  by  the  ^^.^^  

Assurance  Companies  Act,  1909  {p),  which  is  fully  dealt  with  insurance 
elsewhere  (q).  Acts,  1870, 

1871,  1872. 

Sect.  3. — Application  of  Princii^les  of  Marine  Insurance  to  all  Companies 

Insurances,  Act,  1909. 

1010.  Almost  all  contracts  of  insurance  contain  a  great  number  Most  of  the 
of  terms  and  conditions  the  construction  of  which  is  subject  to  f^j^g^^^f^o^'^^ 
the  same  rules  as  those  which  have  been  stated  and  explained  in  stmction  in" 
dealing  with  marine  insurance  {a).  marine 

The  legal  principles  of  marine  insurance  (a),  such  as  those  ^^^Y^^oaii 
relating  to  fraud,  concealment,  misrepresentation,  warranties,  fnsufances. 
subrogation,  agency,  reinsurance,  rectification  of  policy  ih),  and 
return  of  premium  (c),  apply,  with  certain  few  exceptions  {d),  to  all 
insurances,  so  far  as  their  application  is  not  excluded  or  modified 
by  the  terms  of  the  policy.  In  treating  of  insurances  on  fire,  life 
and  other  risks,  it  is  therefore  necessary  only  to  state  those  specific 
exceptions  and  to  illustrate  the  application  of  the  general  rule  to 
the  different  classes  of  insurance  (d), 

1011.  With  respect  to  return  of  premiums,  it  is  a  general  prin-  Premium 
ciple  of  insurance  law  that  if  the  risk  has  once  attached,  the  when 
premium  cannot  be  recovered  back  (e).    On  the  other  hand,  where  ^'^coverabie. 
a  policy  is  merely  voidable  on  the  ground  of  innocent  misrepre- 
sentation or  concealment  on  the  part  of  the  assured,  the  latter 

(m)  8  Edw.  7,  c.  69,  s.  108;  see  title  Companies,  Vol.  Y.,  pp.  616  et  seq. 

{n)  Namely,  the  Life  Assurance  Companies  Acts,  1870  (33  &  34  Vict.  c.  61), 
1871  (34  &  35  Vict.  c.  58),  1872  (35  &  36  Vict.  c.  41) ;  see  title  Companies, 
Vol.  v.,  p.  620. 

(0)  Relating  to  deposits,  separate  funds,  annual  statements,  audit  of  accounts, 
amalgamation,  transfer  of  business  etc. ;  see  title  Companies,  Vol.  V.,  pp.  620 
et  seq. ;  Re  Life  and  Health  Assurance  Association,  Ltd.,  [1910]  1  Ch.  458. 

(_p)  9  Edw.  7,  c.  49. 

(2)  See  title  Companies,  Vol.  V.,  pp.  395,  620  et  seq.,  627  et  seq.,  760. 

(a)  See  pp.  342  et  seq.,  ante.  As  to  fraud,  concealment,  and  misrepresenta- 
tion,  see  p.  404,  ante  ;  as  to  warranties,  see  p.  402,  ante;  as  to  subrogation,  see 
p.  490,  ante  ;  as  to  agency,  see  p.  354,  ante  ;  as  to  reinsurance,  see  p.  375,  ante  ; 
as  to  rectification  of  policy,  see  p.  403,  ante;  as  to  return  of  premium,  see 
p.  496,  ante. 

(6)  See  Allom  v.  Property  Lnsurance  Co.  (1911),  Times,  Commercial  Supple- 
ment, 10th  February. 

(c)  As  to  return  of  premiums,  see,  further,  the  text,  infra. 

{d)  The  main  exceptions  above  referred  to  are  : — (1)  The  doctrine  of  con- 
structive total  loss  (see  p.  480,  ante)  and  notice  of  abandonment  (see  p.  486, 
ante),  the  rules  as  to  adjustment  of  a  partial  loss  (see  pp.  463  et  seq.,  ante),  and 
the  doctrine  that  a  policy  may  be  ratified  after  a  loss  (see  p.  360,  ante),  apply 
only  to  marine  insurance  and  not  to  any  other  kind  of  insurance.  (2)  Life 
assurance  is  not  a  contract  of  indemnity,  and  the  principle  of  subrogation  (see 
p.  490,  ante)  does  not  apply  to  it.  The  practice  as  to  discovery  of  ship's  papers 
(see  p.  503,  ante)  is  peculiar  to  marine  insurance,  and  does  not  extend  to  any 
other  cases  of  insurance  {Tannenbaum  &  Co.  v.  Heoih,  [1908]  1  K.  B.  1032,  C.  A.). 

(e)  Fowler  v.  Scottish  Equitable  Life  Lnsurance  Society  (1858),  28  L.  J.  (CH.)  225. 
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is  entitled,  upon  the  contract  being  avoided,  to  recover  the 
premiums  he  has  paid  ;  but  he  is  not  so  entitled  if  the  policy  is 
illegal  as  distinguished  from  its  merely  being  voidable  (/). 

Sect.  4. — Wager  Policies:  The  Gambling  Act  of  1774. 

1012.  Contracts  of  life  insurance  fall  within  the  class  of  aleatory 
contracts.  At  common  law,  wagers  (g)  concerning  matters  in 
which  the  only  interest  of  the  parties  was  that  created  by  the  bet 
were  not  per  se  unlawful,  and  an  action  could  be  maintained  on  a 
wager  on  the  life  of  a  person  unless  of  such  a  nature  as  to  be  void 
on  grounds  of  public  policy  (h).  But  in  1774  the  Gambling  Act  {i) 
(hereinafter  referred  to  as  "  the  Act  of  1774  ")  was  passed.  It  enacts 
that  no  insurance  shall  be  made  by  any  person  or  persons  on 
the  lite  or  lives  of  any  person  or  persons  or  on  any  other  event 
or  events  whatsoever  wherein  the  person  or  persons  interested,  or 
for  whose  benefit,  use,  or  account  such  policy  shall  be  made  shall 
have  no  interest,  or  by  way  of  gaming  or  wagering,  and  every 
insurance  made  contrary  to  the  true  intent  thereof  shall  be  null 
and  void  (k) . 

1013.  The  Act  of  1774  (i)  applies  not  only  to  insurances  on 
lives,  but  also  to  those  on  any  events  whatsoever,  with  the  exception 
of  insurances  on  ships,  goods  and  merchandises;  these  are 
expressly  excepted  (I),  On  the  other  hand,  the  Act  of  1774  (i)  does 
not  apply  to  all  contracts  by  way  of  gaming  or  wagering,  but  only 

(/)  See  the  elaborate  judgment  on  this  point  of  Collins,  M.E.,  in  Harse  y. 
Pearl  Life  Assurance  Co.,  [1904]  1  K.  B.  658,  0.  A.  In  Kettlewell  v.  Refuge 
Assurance  Co.,  [1908]  1  K.  B.  545,  C.  A.  (a  case  of  a  life  policy),  there  was  a  false 
representation  on  the  part  of  the  agent  of  the  insurance  company  that  the 
assured  would  be  entitled  to  a  free  policy  on  paying  premiums  for  a  certain 
number  of  the  years,  and  the  Court  of  Appeal  decided  that  although  the  in- 
surers would  have  been  liable  during  those  years,  this  did  not  preclude  the 
assured  from  recovering  the  premiums.  Goeell  Barnes,  P.,  observed  that  in 
all  cases  in  which  a  contract  is  voidable  at  the  option  of  one  party,  the  other 
party  is  under  a  liability  until  the  former  elects  to  declare  the  contract  void ; 
yet  the  fact  that  such  a  liability  exists  does  not  affect  the  right  of  the  former 
party  to  avoid  that  contract. 

[g)  For  definition  of  "  wager,"  see  title  GtAming  and  Wagering,  Vol.  XY., 
p.  267;  Hampden  Y.  Walsh  (1876),  1  Q.  B.  D.  189;  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1892]  2  Q.  B.  484,  493. 

(h)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  125,  137;  March  (Earl)  v. 
Pigot  (1771),  5  Burr.  2803. 

'(*)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48).  Its  title  is  "An  Act  for 
regulating  insurances  upon  lives,  and  for  prohibiting  all  such  insurances,  except 
in  cases  where  the  persons  insuring  shall  have  an  interest  in  the  life  or  death  of 
the  persons  insured,"  and  it  recites  that  "  it  hath  been  found  by  experience 
that  the  making  insurances  on  lives  or  other  events,  wherein  the  assured  shall 
have  no  interest,  hath  introduced  a  mischievous  kind  of  gaming."  The  title  of 
the  Act  of  1774  is,  as  will  be  seen  from  the  text,  supra,  far  more  limited  than 
its  operative  part. 

{k)  The  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  s.  1.  This  Act  did  not 
apply  to  Ireland,  but  it  has  been  extended  to  that  country  by  the  Life  Assurance 
(Ireland)  Act,  1866  (29  &  30  Yict.  c.  42).  It  is  doubted  m  Bunyon,  Law  of  Fire 
Insurance,  3rd  ed.,  p.  57,  whether  the  latter  Act  applies  to  insurances  other  than 
those  on  lives,  but  on  comparing  the  title  to  the  two  Acts  it  would  seem  that 
it  does. 

{I)  By  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  s.  4.  As  to  these 
exceptions,  see  p.  520,  post. 
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to  such  as  are  contracts  of  insurance  in  the  ordinary  sense  of  the     ^ect.  i. 
word.    Thus  it  does  not  apply  to  an  ordinary  _post-ok'i  bond  (m),  Wager 
nor  to  a  covenant  by  which  a  sum  of  money  is  agreed  to  be  returned    Policies : 
on  the  death  of  A. ,  provided  B.  (an  expectant  devisee  under  the  will 
of  A.)  cannot  make  out  a  good  title  to  certain  real  estate  (n).  a  tf  17^74 

Insurances  which  contravene  the  provisions  of  the  Act  of  1774  (o)    ^  ?  

are  illegal,  therefore  where  on  the  trial  of  an  action  it  appears 
from  the  evidence  adduced  by  the  plaintiff  or  otherwise  that  his 
claim  is  founded  upon  such  an  illegal  policy  the  court  will  not 
entertain  the  action  ;  and  the  fact  that  the  illegality  is  not  set  up 
by  the  defendant  makes  no  difference  ( p). 

1014.  It  is  also  enacted  that  it  shall  not  be  lawful  to  make  any  The  Act  of 
policy  or  policies  on  the  life  or  lives  of  any  person  or  persons,  or  1^74,  s.  2. 
other  event  or  events,  without  inserting  in  such  policy  or  policies 

the  person's  or  persons'  name  or  names  interested  therein  or  for 
whose  use,  benefit,  or  on  whose  account  such  policy  is  so  made  or 
underwrote  {q). 

1015.  It  is  further  enacted  that  in  all  cases  where  the  insured  The  Act  ot 
hath  interest  in  such  life  or  lives,  event  or  events,  no  greater  sum        ^'  ^• 
shall  be  recovered  or  received  from  the  insurer  or  insurers,  than 

the  amount  or  value  of  the  interest  of  the  insured  in  such  life  or 
lives,  or  other  event  or  events  (r).  The  interest  here  referred  to  is 
that  which  the  assured  has  at  the  time  of  effecting  the  policy, 
and  he  therefore  cannot  recover  more  than  the  amount  or  value  of 
the  interest  which  he  had  at  that  time  {a). 

Sect.  5. — Stamps  on  Policies  other  than  Marine  Policies. 

1016.  A  penalty  of  £20  is  imposed  on  any  person  who  fails  to  Stamp  Act, 
execute  a  duly  stamped  policy  within  one  month  after  receiving  or 

taking  credit  for  the  premium  or  consideration  for  any  insurance 
other  than  sea  insurance ;  or  who  makes  or  issues  a  policy  (other 
than  a  marine  policy),  which  is  not  duly  stamped,  or  pays  money 
or  allows  it  in  account  upon  or  in  respect  of  such  a  policy  (h), 

(m)  Wharton  v.  May  (1799),  5  Ves.  27. 

[n)  Cook  V.  Field  (1850),  15  Q.  B.  460.  There  is  strong  authority  for  saying 
that  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  applies  only  to  contracts 
made  in  the  form  of  a  policy  of  insurance,  or  at  any  rate,  only  to  such  as  are 
usually  made  in  that  form ;  but  there  are  one  or  two  cases  pointing  to  a  con- 
trary conclusion.  It  is  impossible  to  reconcile  all  the  judgments  on  this  subject ; 
they  are  discussed  in  2  Smith,  L.  C,  11th  ed.,  pp.  279 — 286.  But  a  discussion 
of  this  question  is  unnecessary  in  treating  of  life,  accident,  and  other  like  insur- 
ances, which  are  contracts  made  in  the  form  of  a  policy  of  insurance.  Moreover, 
the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109)  (see  title  Gaming  and  Wagering, 
Vol.  XV.,  pp.  276  et  seq.),  has  made  the  question  one  of  comparatively  little 
importance. 

(o)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48). 

[p)  Oedge  v.  Eoyal  Exchange  Assurarice  Corporation,  [1900]  2  Q.  B.  214,  220; 
compare  Buchanan  &  Co.  v.  Faber  (1900),  4  Com.  Tas.  223. 

[q]  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  s.  2.  See  Shilling  v. 
Accidental  Death  Insurance  Co.  (1857),  2  H.  &  N".  42,  and  p.  547,  post. 

(r)  Life  Assurance  Act,  1774  (Geo.  3,  c.  48),  s.  3. 

(a)  Daily  v.  India  and  London  Life  Assuran':e  Co.  (1855),  15  C.  B.  365, 
2  Smith,  L.  C,  11th  ed.,  271,  Ex.  Ch.,  overruling  God.^all  v.  Boldero  (1807),  9 
East,  72;  2  Smith,  L.  0.,  11th  ed.,  263. 

(&)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  100.    The  stamp  duties  on  a  life 
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It  seems,  however,  that  notwithstanding  the  first-mentioned  pro- 
vision, a  binding  contract  of  life  insurance  may  be  made  verbally  (c). 

1017.  Policies  may  be  stamped,  without  penalty,  thirty  days, 
after  their  first  execution,  or  after  they  are  received  within  the 
United  Kingdom  if  executed  elsewhere.  Moreover,  any  unstamped 
or  insufficiently  stamped  policy  may  be  stamped  after  execution  on 
payment  of  the  unpaid  duty,  with  interest  where  the  duty  exceeds 
£10,  and  a  penalty  of  £10  (d).  The  Commissioners  of  Inland 
Eevenue  may,  if  they  think  fit,  remit  the  penalties  or  any  part 
thereof  (e). 

An  assignment  of  a  policy  of  life  insurance  must  be  duly 
stamped  (/). 

Policies  issued  by  friendly  societies  need  not  be  stamped  (g). 

Accident  policies,  and  policies  of  insurance  for  any  payment 
agreed  to  be  made  during  the  sickness  of  any  person,  or  during  his. 
incapacity  from  personal  injury,  or  by  way  of  indemnity  against 
loss  or  damage  of  or  to  any  property  (which  include  fire  policies) 
must  be  stamped  with  a  penny  stamp,  and  so  must  a  policy  of 
reinsurance  against  these  risks  between  insurance  companies  {h). 

Employers'  liability  policies  must  also  be  stamped  with  a  penny 
stamp  (i). 


Part  III. — Fire  Insurance. 

Sect.  1. — Nature  and  Form  of  the  Contract:  The  Stamp  Act. 

Definition  of  1018.  A  contract  of  fire  insurance  is  a  contract  by  which  the 
the  contract,  insurer  agrees,  for  valuable  consideration  (usually  called  the 
premium),  to  indemnify  the  assured,  up  to  a  certain  amount  and 
subject  to  certain  terms  and  conditions,  against  loss  or  injury  by 
fire  which  may  happen  to  the  property  insured  during  a  specified 
period.  The  contract  is  generally  embodied  in  an  instrument 
called  "  a  policy "  (k),  which  sets  out  the  various  terms  and 
conditions  upon  which  the  insurance  is  effected. 


policy  are  as  follows  : — On  a  sum  insured  not  exceeding  £10,  Id.;  above  £10, 
and  not  exceeding  £2o,  3d.  ;  above  £25,  and  not  exceeding  £500,  6c?.  for 
every  £50  or  fractional  part  thereof  ;  above  £500,  and  not  exceeding  £1,000,  Is. 
for  every  £100  or  fractional  part  thereof;  above  £1,000,  for  every  £i,000  or 
fractional  part  thereof,  10s. 

(c)  Neiuman  v.  Belsten  (1884),  28  Sol.  Jo.  301,  C.  A. 

{d)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  15  (1),  (3)  (b). 

(e)  Ibid.,  8.  15  (2)  (a),  (3)  (a). 

(/)  Ibid.,  s.  118. 

(g)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  33 ;  and  see  title- 
Friendly  Societies,  Vol.  XV.,  p.  161. 

(/i)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  91,  98  (2),  99, 100,  and  Sched.  1. 
A  so-called  policy  guaranteeing  the  payment  of  a  fixed  sum  at  a  certain  date,  and 
providing  for  payments  of  surrender  value  if  required  at  an  earlier  date,  is 
chargeable  with  a  6d.  agreement  stamp  (Mortgage  Insurance  Corporation  v. 
Inland  Revenue  Commissioners  (1888),  21  Q.  B.  D.  352,  C.  A.). 

[i)  Finance  Act,  1899  (62  &  63  Vict.  c.  9),  s.  11.  As  to  stamp  duties- 
generally,  see  title  Revenue. 

(/c)  For  a  usual  form  of  policy,  see  p.  527,  ^os^. 
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1019.  Such  a  formal  document  is  not,  however,  necessary  in  order     Sect,  i . 
to  constitute  a  vaHd  contract  of  fire  insurance  (I).    Thus  a  slip,  Nature  and 
initialled  by  a  broker  with  a  view  to  the  preparation  of  a  policy,  Form  of  the 
may  create  a  binding  contract  of  insurance  (m) .    In  fact  a  proposal    Contract : 
to  insure  and  an  acceptance  of  such  proposal  may  constitute  a  The  Stamp 
binding  contract  to  insure  even  without  the  payment  of  any         ^  ' 
premium  (;z),  and  where  such  a  contract  has  been  entered  into  the  No  formal 
insurers  will  be  compelled  by  a  decree  for  specific  performance 
to  grant  a  policy,  notwithstanding  that  a  fire  has  taken  place  (o). 

1020.  On  making  the  proposal  to  insure,  the  premium  or  some  Cover  note, 
part  of  it  is  usually  paid  by  the  proposer,  who  thereupon  receives 

what  is  called  a  deposit  receipt  or  interim  protection  note  (often 
called  a  "  cover  note  "),  holding  him  secure  for  a  definite  period  until 
his  proposal  has  been  accepted  or  declined  by  the  insurance  office. 
If  the  fire  occurs  before  the  expiration  of  the  period,  the  insurers, 
unless  they  have  previously  declined  the  risk,  will  be  responsible  for 
the  loss.  Thus  the  interim  protection  note  or  deposit  receipt  is 
evidence  of  a  proposal  by  the  insured  to  effect  an  insurance  subject 
to  all  the  usual  terms  and  conditions  of  the  insurance  office,  and 
also  constitutes  an  undertaking  that,  pending  the  acceptance  or 
refusal  by  the  company,  the  property  is  held  insured  under  these 
conditions.  The  deposit  receipt  or  interim  protection  note  therefore 
constitutes  a  contract  of  insurance  for  a  certain  time(p). 

1021.  By  the  Stamp  Act,  1891  (q),  the  expression  ''policy  of  stamp  Act, 
insurance  "  includes  any  writing  whereby  any  contract  of  insurance  i^^^- 

is  made  or  agreed  to  be  made  or  is  evidenced,  and  all  such 
documents  require  a  penny  stamp  (r).  A  deposit  receipt  or 
protection  note,  being  a  contract  for  insurance,  is  a  policy  within 
the  statute  {q).  But  an  unstamped  policy  may,  on  payment  of  the 
penalty,  be  stamped  at  any  time  after  its  execution  (s). 

1022.  A  contract  of  fire  insurance  is  a  personal  contract  with  the  Personal 
assured,  and  is  not  a  contract  passing  with  the  property  insured. 
Therefore,  on  the  sale  of  a  thing  insured,  no  interest  in  the  policy 
passes  to  the  purchaser  unless  at  the  time  of  the  sale  the  policy 

be  assigned  expressly  or  impliedly,  and  it  may  consequently  happen 
that,  although  property  is  insured  and  a  fire  occurs,  no  action  can 
be  maintained  by  anyone  on  the  policy.  Thus,  if  a  vendor  who 
has  insured  property  against  fire  conveys  it  to  a  purchaser  without 
assigning  the  policy  and  a  fire  occurs,  neither  vendor  nor  purchaser 

(/)  Re  Noriuich  Equitable  Fire  Assurance  Society,  Royal  Insurance  Co.'s  Claim 
<1887),  57  L.  T.  241. 

{m)  Thompson  v.  Adams  (1889),  23  Q.  B.  D.  361. 

{n)  BJuKfwandass  v.  Netherlands  India  Sea  and  Fire  Insurance  Co.  of  Batavia 
(1888),  14  App.  Gas.  83  P.  C.  (a  case  of  marine  insm-ance,  where  the  Stamp 
Acts  (see  pp.  338,  515,  ante)  were  inapplicable). 

(o)  Bhugwandass  v.  Netherlands  India  Sea  and  Fire  Insurance  Co.  of  Batavia, 
supra;  comi^giYe  Motfeux  y.  london  Assurance  Co.  (1739),  1  Atk.  545;  Mead  y. 
Davison  (1835),  3  Ad.  &  El.  303,  309;  Parry  v.  Great  Ship  Co.  (1863),  10  Jur. 
(n.  s.)  294.  For  specific  performance  generally,  see  title  Specific  Perfoemaxce. 

Xp)  Citizens  Insurance  Co.  of  Canada  v.  Parsons,  Queen  Insurance  Co.  v. 
Parsons  (1881),  7  App.  Gas.  96,  124,  125,  P.  C. 

{q)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  91. 

(r)  Ihid.,  Sched.  I. ;  see  s.  99  (ibid.),  and  p.  516,  ante. 

(s)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  14,  15. 
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can  recover ;  the  vendor  because  he  has  parted  with  his  interest, 
and  the  purchaser  because  he  is  not  insured  by  the  policy  (t). 

Sect.  2. — Subrogation. 

1023.  It  is  a  fundamental  principle  that  the  contract  of  fire 
insurance,  like  that  of  marine  insurance,  is  presumed  to  be 
a  contract  of  indemnity  {a) ;  and  the  rules  of  law  relating  to 
insurable  interest  in  marine  insurance  apply  equally  to  fire 
insurance  (h). 

From  this  it  follows  that  the  principle  of  subrogation  applicable 
to  marine  insurance  applies  also  to  fire  insurance  (c).  This  doctrine^ 
indeed,  receives  its  most  frequent  and  most  important  application 
in  fire  insurance.  For  example,  where  insured  property  has  been 
damaged  by  fire  under  such  circumstances  as  to  entitle  the  assured 
to  be  paid  compensation  for  the  damage  out  of  the  police  rate 
under  the  Kiot  (Damages)  Act,  1886  (d),  the  insured  owner  can 
pursue  one  of  two  courses.  He  can  at  once  recover  from  the 
insurance  office  the  whole  amount  of  the  damage,  and  then  the 
office  having  paid  the  loss  will  be  entitled  to  claim  or  recover  in 
the  owner's  name  {e)  the  compensation  w4iich  is  payable  out 
of  the  police  rate ;  or  the  owner  can  begin  by  claiming  compen- 
sation out  of  the  police  rate,  and  then,  after  having  received 
that  amount,  recover  from  the  insurance  office  the  difference 
between  the  amount  payable  under  the  policy  and  the  sum  received 
for  compensation  (/). 

Again,  where  a  lessee  of  a  house  is  bound  by  a  covenant  to 
repair  and  it  is  destroyed  by  fire,  the  lessor  who  has  insured  can  at 
once  recover  the  amount  insured  from  the  insurance  office,  and  the 
office  on  payment  of  the  loss  will  be  subrogated  to  the  owner's 
rights  against  the  lessee,  and  can  sue  in  the  owner's  name  the 
lessee  under  his  covenant  to  repair  ;  or  the  lessor  can  in  the  first 
instance  recover  compensation  from  the  lessee  under  the  covenant 
to  repair,  and  then  claim  from  the  insurance  office  the  difference 

(t)  LijncliY.  X>afeeZZ(l730),4Bro.ParL  Oas.431;  Sadlers  Co.  v.  Badcoch  (1743), 
2  Atk.  554;  Poole  v.  Adams  (1864),  33  L.  J.  (ch.)  639 ;  North  of  England  Oil- 
cake Co.  V.  Archangel  Insurance  Co.  (1875),  L.  E.  10  Q.  B.  249  ;  Rayner  v.  Preston 
(1881),  18  Ch.  D.  1,  C.  A.,  per  Brett,  L.J.,  at  pp.  11,  12  ;  Collingridge  v.  Boyal 
Exchange  Assurance  Corporation  (1887),  3  Q,  B.  D.  173  ;  Ecclesiastical  Com- 
missioners for  England  v.  Royal  Exchange  Assurance  Corporation  (1895);. 
11  T.  L.  E.  476,  0.  A.  Eire  policies  are  not  assignable  without  the  consent  of 
the  office  {Lynch  v.  Dalzell,  sujpra ;  Sadlers  Co.  v.  Badcoch,  supra;  see  title 
Choses  in  Action,  Yd.  IV.,  p.  402) ;  but  this  matter  is  usually  the  subject  of 
exptress  condition,  see  p.  529,  post.  As  to  the  assignment  of  the  policy,  see 
p.  543,  j>ost. 

(a)  Barren  v.  Tihh'tts  (1880),  5  Q.  B.  D.  560,  C.  A.  ;  Castellain  v.  Preston 
(1883),  11  Q.  B.  D.  380,  0.  A.    See  title  Guarantee,  Vol.  XV.,  p.  444. 

(b)  See  p.  366,  ante,  and  p.  519,  post. 

(c)  See  -p.  490,  ante;  Castellain  y.  Preston,  supra. 

(d)  49  &  50  Vict.  c.  38,  s.  1 ;  and  see  titles  Criminal  Law  and  Procedure, 
Vol.  IX.,  p.  300,  note  (c)  ;  Police. 

(e)  It  seems  open  to  argument  that  under  the  Eiot  (Damages)  Act,  1886  (49  &  50 
Vict.  c.  38),  ss.  1,  2,  4,  the  assurers  after  paying  the  loss  are  entitled  to  sue  in 
their  own  names  ;  but  see  p.  519,  post. 

if)  Aldridqe  v.  Great  Western  Rail.  Co.  (1841),  3  Man.  &  G.  515;  Mason  v. 
Sainshnry  (1182),  3  Doug.  (k.  B.)  61;  Clark  v.  Blythiivg  {Inhabitants)  (1823), 
2  B.  &  C.  254. 
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between  such  compensation  and  the  amount  insured  (g).   Moreover,     Sect.  2. 
if  the  assured  should  renounce  any  of  his  rights  and  remedies  Subroga- 
against  third  parties  to  the  benefit  of  which,  if  not  renounced,  the  tion. 
insurers  would  have  been  subrogated,  the  assured  will  have  to 
answer  to  insurers  for  the  amount  of  the  benefit  he  has  lost  (h). 
In  short,  the  insurer  on  payment  of  the  loss  is  entitled  to  the 
advantage  of  every  right  of  the  assured,  whether  such  right  consists 
in  contract  or  in  remedy  for  tort,  or  to  anything  he  has  received 
or  is  entitled  to  recover  in  diminution  of  the  loss  (^). 

Thus,  where  an  assured  has  received  from  a  corporation  notice  Compulsory 
to  treat  for  certain  property  which  is  subsequently  burned  and  the  P^^^chase. 
loss  paid  by  insurers,  the  latter  will  be  subrogated  to  the  rights  of 
the  assured  against  the  corporation,  and  the  assured  is  not  entitled 
as  against  them  to  accept  in  satisfaction  of  his  claim  the  amount 
of  the  loss  less  the  money  received  from  the  insurers  (k). 

1024.  Insurers  cannot,  however,  by  reason  of  their  right  to  sub-  insurers  must 
rogation,  sue  in  their  own  name  ;  they  must  sue  in  the  name  of  ^^^^^gg^^g^^^ 
the  assured,  and  cannot  recover  from  the  third  party  unless  the  ^  ^  ' 
assured  would  himself   be  entitled  so  to  do  (I).     But  payment 
honestly  made  by  insurers  in  satisfaction  of  a  claim  by  the  insured 

entitles  the  former  to  the  remedies  available  to  the  latter ;  and 
such  remedies  cannot  be  resisted  on  the  ground  that  the  damage 
sustained  was  not  covered  by  the  terms  of  the  policy  (m). 

1025.  It  is  only  on  payment  of  the  whole  of  the  loss  sustained  by 
the  assured  that  the  insurer  is  entitled  to  be  subrogated  to  the  rights 
of  the  former,  so  that  if  the  amount  insured  is  less  than  the  amount 
of  such  loss,  the  insurance  office,  though  it  has  paid  the  amount 
insured,  would  not  be  subrogated  to  the  rights  of  the  assured. 
Therefore  the  assured  will  remain  dominus  litis  in  the  action  brought 
by  him  against  the  person  primarily  liable,  and  will  be  entitled  to 
compromise  the  action  without  the  assent  of  the  office,  provided 
always  he  acts  bond  fide,  without  any  intention  to  sacrifice  the 
interests  of  the  insurers  (ri). 

Sect.  ^.—Insurable  Interest, 
Sub-Sect.  1. — What  constitutes  InsuraUe  Interest. 

1026.  All  fire  policies  relating  to  insurances  on  houses,  buildings.  Effect  of 
and  other  like  real  property  are  prohibited  where  the  person  for  ^ct^iyTlf 
whose  use,  benefit,  or  on  whose  account  they  are  made  has  no  ' 

{g)  Darrell  v.  Tibhitts  (]880),  5  Q.  B.  D.  560,  C.  A.  The  rights  of  the  lessor 
and  lessee  inter  se  may,  of  course,  be  regulated  by  the  provisions  of  the  lease  ; 
see  title  Landlord  and  Tenant. 

{h)  West  of  England  Fire  Insurance  Co.  v.  Isaacs,  [1896]  2  Q.  B.  377,  per 
Collins,  J.,  at  p.  383 ;  affirmed,  [1897]  1  Q.  B.  226,  0.  A.  (benefit  of  repairing 
covenant) ;  Phoenix  Assurance  Co.  v.  Spooner,  [1905]  2  K.  B.  753  (benefit  of 
notice  to  treat). 

{i)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per  Beett,  L.J.,  at 
p.  388  (benefit  of  contract  of  sale). 

{k)  Phoenix  Assurance  Co.  v.  Spooner,  [1905]  2  K.  B.  753. 

(l)  Simpson  v.  Thomson  (1877),  3  App.  Cas,  279. 

(m)  King  v.  Victoria  Insurance  Co.,  [1896]  A.  C.  251,  P.  C. 

\n)  Commercial  Union  Assurance  Co.  v.  Lister  (1874),  9  Ch.  App.  483.  For  the 
similar  position  in  marine  insurance,  see  p.  493,  ante. 
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interest  (o).  Moreover,  the  name  of  the  person  interested,  or  for 
whose  use  or  benefit,  or  on  whose  account,  the  poHcy  is  made 
must  be  inserted  therein,  and  no  greater  sum  can  be  recovered 
than  the  amount  or  value  of  the  assured's  interest  at  the  time  of 
the  effecting  of  the  pohcy  (p).  Nor  can  the  assured  recover  more 
than  the  amount  or  value  of  his  interest  at  the  time  of  the  loss, 
inasmuch  as  the  contract  of  insurance  is,  by  its  very  nature,  and 
generally  by  its  express  terms,  a  contract  of  indemnity  (q). 

As  regards  fire  insurances  on  goods,  they  are,  though  not  within 
the  Act  of  1774  (p),  if  they  be  wagering  contracts,  null  and  void  by 
reason  of  the  Gaming  Act,  1845  (r). 

1027.  The  legal  principles  of  marine  insurance  as  to  what  con- 
stitutes an  insurable  interest  apply  equally  to  fire  insurance,  with 
this  exception  (arising  from  the  Act  of  1774)  (2^),  that  in  case  of  fire 
insurance  on  houses  or  buildings  the  assured  must  have  an  insurable 
interest  at  the  time  of  effecting  it,  as  well  as  at  the  time  of  loss, 
whereas  in  the  case  of  marine  insurance  it  is  sufficient  for  the 
assured  to  acquire  such  an  interest  any  time  before  the  loss  (s). 
A  defeasible  interest  or  a  contingent  interest,  or  a  partial  interest 
of  any  nature,  is  insurable ;  and  any  person  who  stands  in  any 
legal  or  equitable  relation  to  the  insured  property,  in  consequence 
of  which  he  may  be  prejudiced  by  its  loss  or  by  damage  thereto  by 
fire,  has  an  insurable  interest  (Q. 

Sub-Sect.  2. — Vendor  and  Purchaser  of  Real  Frojperty. 
Vendor  and  1028.  The  legal  relation  between  the  vendor  and  purchaser  of 
reaf^rrert  ^^^^  property  under  a  contract  which  is  still  in  fieri  is  not  exactly, 
^  -  P  P  '  even  as  regards  the  property  itself,  the  relation  of  trustee  and 
cestui  que  trust,  because  it  is  uncertain  whether  the  contract  will  or 
will  not  be  performed.  But  when  the  contract  is  actually  completed 
by  conveyance  or  is  performed  in  everything  except  the  mere 
formal  act  of  sealing  the  engrossed  deeds,  then  that  completion 
relates  back,  and  the  relation  between  trustee  and  cestui  que  trust 
as  to  the  property  the  subject-matter  of  the  contract  is  estab- 
lished {a).  But  this  relation  does  not  extend,  in  the  absence  of  an 
assignment  or  agreement  to  assign,  to  the  benefit  of  a  policy  of 
insurance  against  fire.  Thus  where  the  vendor  who  has  insured 
his  house  against  fire  contracts  to  sell  it,  and  between  the  date  of 
the  contract  and  its  completion  the  house  is  damaged  by  fire,  and 
the  insurance  company,  not  being  aware  of  the  contract,  pays  the 
amount  of  the  loss  to  the  vendor,  the  purchaser  is  not  entitled  to 
have  the  insurance  money  deducted  by  way  of  abatement  from  the 

(0)  See  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  ss.  1,  2,  4;  and  see  p.  514, 
ante. 

{p)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  ss.  1,2,  4 ;  and  see  p.  514,  ante, 
(q)  See,  further,  title  Guarantee,  Vol.  XY.,  pp.  444  et  seq. 
(r)  8  &  9  Yict.  c.  109,  s.  18.    See  title  Gaming  and  Wagering,  Vol.  XV., 
p.  268. 

(5)  See  p.  367,  ante. 

[t)  See  pp.  367  et  seq.,  ante,  and  the  text,  infra. 

(a)  Rayner  v.  Preston  (1881),  18  Ch.  D.  1,  0.  A.,  per  James,  L.J.,  at  p.  13; 
Ridout  V.  Fowler,  [1904]  1  Ch.  658,  per  Far  well,  J.,  at  p.  661 ;  affirmed, 
[1904]  2  Ch.  93,  C.  A.  See  generally,  as  to  the  relationship  of  vendor  and 
purchaser  of  real  property,  title  Sale  of  Land. 
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purchase-money.    On  the  other  hand,  the  vendor,  when  he  has  ^ect.  3. 

received  the  insurance  money  from  the  insurers,  is  bound,  in  Insurable 

accordance  with  the  principle  of  subrogation,  to  repay  them  that  Interest, 
amount  out  of  the  purchase-money  received  from  the  purchaser  (b). 

Sub- Sect.  3. — Vendor  and  Purchaser  of  Goods. 

1029.  The  vendor  of  goods  in  which  the  property  and  risk  have  Vendor  and 
not  passed  to  the  purchaser  at  the  time  of  the  former  effecting  the  purchaser  of 
insurance  on  them  has,  of  course,  an  insurable  interest  in  them  to  ^* 

the  amount  of  their  value.  But  if  before  the  loss  or  damage  the 
property  has  passed  from  the  vendor  to  the  purchaser,  and  it  has 
not  been  agreed  between  them  that  the  policy  shall  enure  for  the 
benefit  of  the  purchaser,  the  vendor,  having  no  interest  in  the 
goods  at  the  time  of  the  loss,  cannot  recover  on  the  policy  (c).  On 
the  other  hand,  if  such  an  agreement  has  been  come  to,  the  vendor 
holds  the  policy  in  trust  for  the  purchaser,  and  the  latter  can 
maintain  an  action  upon  it  in  the  vendor's  name(rf). 

1030.  The  person  who  has  entered  into  an  agreement  for  the  sale  insurance  on 
of  goods  can  insure  the  profits  he  expects  to  derive  from  them,  but  profits, 
only  by  a  policy  in  which  profits  are  insured  eo  nomine.  An 
insurance  merely  on  goods  will  not  cover  a  loss  of  profits  (e). 

Sub- Sect.  4. — Mortgagor  and  Mortgagee. 

1031.  A  mortgagor  of  property  has  an  insurable  interest  in  it  for  Mortgagor 
the  full  value ;  a  mortgagee  has  an  insurable  interest  for  the  mortga- 
amount  of  the  mortgage  debt,  and  if  he  intended  to  insure  for  the 

benefit  of  the  mortgagor  as  well  as  of  himself,  he  can  recover  from 
the  insurers  the  full  amount  insured,  holding  its  excess  over  the 
mortgage  debt  in  trust  for  the  mortgagor.  Whether  this  was  or  was 
not  his  intention  is  a  question  of  fact  {j  ). 

(&)  Rayntr  v.  Preston  (1881),  18  Ch.  D.  1,  C.  A.  ;  Poole  v.  Adams  (1864), 
33  L.  J.  (CH.)  639  ;  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A. 

(fi)  North  of  England  Oil-cake  Co.  v.  Archangel  Insurance  Co.  (1875),  L.  E. 
10  a.  B.  249  (marine). 

{d)  Poiules  V.  Innes  (1843),  11  M.  &  W.  10;  compare  Lloyd  v.  Fleming  (1872), 
L.  R.  7  Q,.  B.  299,  303  (marine) ;  and  see  pp.  360,  520,  ante.  See  also,  on  the 
question  of  insurable  interest  under  a  contract  of  sale,  Sentance  v.  Havdey  (1863), 
13  0.  B.  (n.  s.)458  ;  Sparkesy.  Marshall  {1836),  2  Bing.  (n.  C.)  761  ;  Piglis  v.  Stock 
(1885),  10  App.  Cas.  263.  Where  goods  were  left  in  the  seller's  warehouse,  and 
were  burned  at  a  date  when  the  risk  was  the  purchaser's,  the  seller,  having 
recovered  under  a  floating  policy  not  more  than  sufficient  to  cover  his  loss  apart 
from  the  specific  goods,  was  held  not  bound  to  apply  any  part  of  the  insurance 
moneys  in  reduction  of  the  price  of  such  goods  {Martineau  v.  Kitching  (1872), 
L.  E.  7  Q.  B.  436).    As  to  sale  of  goods  generally,  see  title  Sale  of  Goods. 

(e)  Re  Wright  and  Pole  (1834),  1  Ad.  &  El.  621  ;  Stockdale  v.  Duiilop  (1840), 
6  M.  &  W.  224,  232 ;  and  see  p.  365,  ante. 

(/)  Irving  Y.  Richardson  (1831),  2  B.  &  Ad.  193.  In  Castellain  v.  Preston, 
supra,  BowEN,  L.J.,  says,  at  p.  398:  **It  is  well  known  in  marine  and 
in  fire  insurances  that  a  person  who  has  a  limited  interest  may  insure, 
nevertheless,  on  the  total  value  of  the  subject-matter  of  the  insurance,  and  he 
may  recover  the  whole  value,  subject  to  these  two  provisions ;  first  of  all,  the 
form  of  his  policy  must  be  such  as  to  enable  him  to  recover  the  total  value, 
because  the  assured  may  so  limit  himself  by  the  way  in  which  he  insures 
as  not  really  to  insure  the  whole  value  of  the  subject  matter,  and  secondly, 
he  must  intend  to  insure  the  whole  value  at  the  time.  When  the  insurance 
is  effected,  he  cannot  recover  the  entire  value  unless  he  has  intended  to 
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1032.  As  a  contract  of  fire  insurance  is  a  personal  contract^ 
which  does  not  pass  with  the  property  (g),  it  follows  that  where 
mortgaged  property  which  has  been  insured  by  the  mortgagor  is 
destroyed  by  fire,  the  mortgagee  is  not,  in  the  absence  of  a 
covenant  as  to  the  application  of  the  insurance  money,  entitled  tO' 
have  it  applied  in  payment  of  the  mortgage  debt,  even  where  the 
policy  has  been  effected  by  the  mortgagor  in  pursuance  of  a 
covenant  by  him  with  the  mortgagee  [h).  The  same  principle= 
would  apply  to  the  mortgagor  in  case  of  a  policy  effected  by  the 
mortgagee  (?). 

1033.  Whether  either  the  mortgagor  or  mortgagee  can,  in  the 
case  of  an  insurance  on  buildings,  as  a  person  interested,"  invoke 
the  aid  of  the  statute  (k)  relating  to  reinstatement,  by  requesting 
the  office  to  lay  out  the  insurance  money  in  rebuilding  or  repairing 
the  premises,  seems  doubtful. 

1034.  Although  a  mortgagee  has  an  insurable  interest,  and  can 
insure  the  mortgaged  property  in  its  full  value,  he  is  not,  apart 
from  authority  given  to  him  by  statute,  or  agreement  between  the 
parties,  entitled  to  charge  the  mortgagor  or  the  mortgaged  property 
with  the  premiums  of  insurance,  nor  can  he  do  so  even  when  the 


insure  the  entire  value.  A  person  with  a  limited  interest  may  insure  either 
for  himself  and  to  cover  his  own  interest  only,  or  he  may  insure  so  as  to 
cover  not  merely  his  own  limited  interest,  but  the  interest  of  all  others  who- 
are  interested  in  the  property.  It  is  a  question  of  fact  what  is  his  intention 
when  he  obtains  the  policy,  but  he  can  only  hold  for  so  much  as  he  has 
intended  to  insure  "  (see  as  to  this  passage,  Gaiissen  v.  Whatman  (1905),  9S 
L.  T.  101,  103).  .  .  .  "  If  he  has  the  legal  ownership,  he  is  entitled  to 
insure  for  the  whole  value,  but  even  supposing  he  is  not  entitled  to  the 
legal  ownership,  he  is  entitled  to  insure  prima  facie  for  all.  If  he  intends 
to  cover  only  his  mortgage,  and  is  only  insuring  his  own  interest,  he  can 
only,  in  the  event  of  a  loss,  hold  the  amount  to  which  he  has  been  damnified. 
If  he  has  intended  to  cover  other  persons  beside  himself,  he  can  hold  the 
surplus  for  those  whom  he  has  intended  to  cover.  But  one  thing  he  cannot 
do,  that  is,  having  intended  only  to  cover  himself,  and  being  a  person  whose 
interest  is  only  limited,  he  cannot  hold  anything  beyond  the  amount  of  the 
loss  caused  to  his  own  particular  interest."  This  judgment  must,  however,  be 
read  subject  to  the  observation  that  an  insurance  on  houses  or  other  buildings, 
is  within  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48)  (see  p.  514,  ante),  and 
therefore  the  assured  cannot  recover  more  than  the  value  of  his  interest  at  the 
time  of  effecting  the  policy,  which  also  must  mention  the  names  of  the  persons 
interested  or  for  whose  benefit  the  insurance  is  effected  {ibid.,  ss.  2,  3).  Under  the 
old  system  of  pleading  it  was  doubted  whether  an  allegation  in  a  declaration  on 
a  policy  that  A.  and  B.  were  interested  in  the  property  insured  was  satisfied  by 
proof  that  A.  was  mortgagor,  and  B.  mortgagee  [Fim  v.  Beid  (1843),  6  Man.  & 
G.  1). 

(g)  See  p.  517,  a7ite.  As  to  the  relation  of  mortgagor  and  mortgagee  generally,, 
see  title  Mortgage. 

(A)  Lees  v.  Whitehij  (1866),  L.  E.  2  Eq.  143;  Rayner  v.  Preston  (1881),  la 
Ch.  D.  1,  8,  C.  A. ;  distinguish  Garden  v.  Ingram  (1852),  23  L.  J.  (ch.)  478. 

[i)  But  where  there  is  an  agreement  to  apply  the  insurance  money  in 
discharge  of  the  mortgage  debt,  the  mortgagor's  interest  is  jpro  tanto  covered 
{Nichols  V.  Scottish  Union  and  National  Insurwtice  Co.  (1885),  2  T.  L.  E.  190). 

{k)  Fii-es  Prevention  (Metropolis)  Act,  1774  (14  Geo.  3,  c.  78) ;  see  p.  542,  ^os^. 
See  Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society  (1888),. 
13  App.  Gas.  699,  713  ;  see  also  Wimbledon  Park  Golf  Cluh  v.  Imperial  Insurance 
Co.  (1902),  18  T.  L.  B.  815.    As  to  reinstatement,  see  further,  p.  541,  post. 
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mortgagor  has  covenanted  to  insure  and  has  neglected  to  do  so  (l). 
But  a  mortgagee,  where  the  mortgage  is  made  by  deed,  has  certain 
statutory  powers  to  insure  against  loss  or  damage  by  fire,  and  to 
charge  the  mortgaged  property  with  the  premiums  {m), 

Sub-Sect.  5. — Trustees  and  Executors, 


Sect.  3. 
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Interest. 
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1035.  The  trustee  in  whom  the  legal  ownership  of  trust  property  Trustee, 
is  vested  can,  in  the  absence  of  any  provision  in  the  policy  to  the 
contrary,  insure  the  property  in  his  own  name  (ii),  but  if  the  trustee 

has  not  the  legal  interest  vested  in  him  and  the  property  consists 
of  lands  and  buildings,  as  distinguished  from  goods,  the  name  of 
the  cestui  que  trust  must  be  inserted  in  the  policy  in  order  to  satisfy 
the  requirements  of  the  Act  of  1774  (a).  The  Act  of  177 4  (n)  does  not 
apply  to  insurances  on  goods,  but  fire  policies  almost  always  contain 
a  condition  that  the  fact  of  a  person  being  a  trustee  must  be  stated 
in  the  policy  (b), 

Sub-Sect.  6. — Lessor  and  Lessee, 

1036.  A  lessor  has,  of  course,  an  insurable  interest  in  the  full  Lessor  and 
value  of  the  property  leased,  and  so  has  the  lessee  where  he  is  liable  lessee. 

to  his  landlord  for  a  loss  by  fire,  either  because  it  is  waste  "  for 
which  he  is  responsible,  or  because  he  has  covenanted  to  keep  the 
leased  premises  in  repair.  Moreover,  the  lessee  has,  as  a  limited 
owner  in  possession,  an  insurable  interest  in  the  demised 
premises  (c). 

When  the  landlord  has  covenanted  to  keep  the  premises  in  Subrogation, 
repair,  or  to  make  good  the  damage  done  by  fire,  the  insurance 
oftice  with  whom  the  tenant  has  insured  is   subrogated  to  his 
rights  under  the  covenant  of  the  landlord  {d). 


(1)  Dohson  V.  Land  (1850),  8  Hare,  216;  Bellamy  v.  Brickenden  (1861),  2 
John.  &  H.  137;  Brooke  v.  Stone  (1865),  12  L.  T.  114.  But  a  mort- 
gagee_  in  possession  was  allowed  the  expense  of  insurance  under  the  usual 
directions  as  to  just  allowances  (Scliolefield  v.  Lockiuood  (1863),  33  L.  J.  (CH.) 
106). 

(m)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
s.  19  (1)  (ii.).  These  powers  are  subject  to  certain  conditions,  for  which  see 
ibid.,  s.  23  ;  and  title  Moetgage. 

{nj  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48). 

(a)  Lhid.  See  Collett  v.  Morrison  (1851),  9  Hare,  162;  Hodson  v.  Oiserver 
Life  Assurance  Society  (1857),  8  E.  &  E.  40  ;  and  p.  514,  ante. 

(b)  See  p.  524,  post.  As  to  the  powers  of  a  trustee  to  insure  and  to 
charge  the  income  of  the  trust  estate  with  the  premiums,  see  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  18,  which  applies  also  to  executors  and  adminis- 
trators {ibid.,  s.  18) ;  but  such  persons  are  not  bound  either  to  insure  or  to 
continue  the  insurances  of  the  deceased  whom  they  represent  (Williams, 
Law  of  Executors  and  Administrators,  10th  ed.,  1444).  See  also  titles 
Executors  and  Administrators,  Yol.  XIV.,  p.  300  ;  Trusts  and  Trustees. 

(c)  See  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  j^er  Bowen,  L.J., 
at  p.  398 ;  and  title  Landlord  and  Tenant. 

{d)  As  to  subrogation  generally,  see  pp.  490,  518,  ante.  For  the  converse  case 
where  a  landlord  has  insured,  see  p.  518,  a7ite.  When  a  tenant  has  an  option  to 
purchase  demised  premises,  which  the  lessor  has  insured,  and  they  are  damaged 
by  hre,  questions  have  arisen  as  to  whether  the  tenant  is  entitled  to  any  and 
to  what  extent  to  the  benefit  of  the  lessor's  insurance.    As  to  such  questions, 
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1037.  "Where  a  lease  contains  a  covenant  by  the  tenant  to  repair, 
but  no  covenant  to  insure,  and  separate  insurances  have  been 
effected  by  the  landlord  and  tenant,  the  landlord  will  be  entitled  to 
recover  on  his  policy  the  full  amount  insured,  although  the  policy 
contains  the  usual  average  clause,  and  the  landlord  has  taken  no 
steps  to  enforce  the  covenant  to  repair,  and  the  tenant  has,  since 
the  fire,  become  bankrupt,  so  as  to  render  the  insurer's  right  of 
subrogation  nugatory  {e). 


Bailor  and 
bailee. 


Bailee's  power 
to  insure  to 
full  value. 


Goods  held  in 
trust  or  on 
commission. 


Sub-Sect.  7 —Bailor  and  Bailee. 

1038.  The  owner  of  goods  who  has  bailed  them  has  an  insurable 
interest  for  the  full  value  of  the  goods ;  so  has  the  bailee  if  he  is 
responsible  for  the  loss  of  the  goods  by  fire,  as,  for  instance,  a 
common  carrier  (/),  and  to  a  more  limited  extent  an  innkeeper  or 
a  pawnee  {g).  An  innkeeper  has  also  an  insurable  interest  in 
respect  of  the  lien  which  he  has  on  the  goods  of  his  guests,  and  a 
pawnee  in  respect  of  his  security  iji). 

A  bailee  in  possession  of  goods  can,  in  the  absence  of  an  express 
provision  to  the  contrary,  insure  them  to  their  full  value,  and  will 
hold  the  excess  of  the  sum  insured  over  the  amount  of  his  lien, 
or  that  of  his  liability  to  the  bailor,  in  trust  for  the  latter  (i) . 

But  almost  all  fire  policies  contain  the  condition  that  goods  held 
in  trust  or  on  commission  will  not  be  covered  by  the  policy  without 
special  mention,  and  a  bailee  is  a  person  holding  the  goods 
as  trustee  within  the  meaning  of  such  condition  {k).  Thus 
wharfingers  insured  under  a  policy  expressly  covering  ''goods 
held  by  them  on  trust  or  on  commission,"  and  containing  the 


see  Reynard  v.  Arnold  (1875),  10  Ch.  App.  386;  Edwards  v.  West  (1878),  7 
Ch.  D.  858 ;  and  titles  Landlord  and  Tenant  ;  Sale  of  Land. 

(e)  Andreius  v.  Patriotic  Assurance  Co.  (1886),  18  L.  E.  Ir.  355.  In  this 
case  the  court  applied  the  principles  laid  down  in  North  British  and  Mercan- 
tile Insurance  Co.  v.  London,  Liverpool,  and  Glohe  Insurance  Co.  (1877),  5 
Ch.  D.  569,  0.  A.,  which  is  fully  discussed  on  p.  537,  'post.  Leases  contain 
varying  provisions  as  to  reinstatement  of  premises  and  liability  for  damage  by 
fire  ;  see  title  Landlord  and  Tenant.  As  to  the  right  of  persons  interested 
to  require  the  insurers  to  reinstate  under  the  Fires  Prevention  (Metropolis) 
Act,  1774  (14  Geo.  3,  c.  78),  s.  83,  see  p.  542,  post. 

(/)  CroLvley  v.  Cohen  (1832),  3  B.  &  Ad.  478  ;  and  see  title  Carriers,  Vol.  IV., 
p.  92.    As  to  bailment  generally,  see  title  Bailment,  Vol.  I.,  pp.  523  et  seq.^  _ 

(g)  Por  the  limitation  on  an  innkeeper's  liability,  see  Innkeepers'  Liability 
Act,  1863  (26  &  27  Vict.  c.  41) ;  and  title  Inns  and  Innkeepers,  p.  321,  ante. 
The  liability  of  pawnbrokers  in  case  of  fire  is  imposed  by  the  Pawnbrokers  Act, 
1872  (35  &  36  Vict.  c.  93),  s.  27,  which  also  gives  the  right  to  insure ;  see  title 
Pawns  and  Pledges. 

{h)  As  to  the  insurable  interest  of  a  pledgee,  see  Sutherland  y.  Pratt  (1843),  12 
M.  &  W.  16  ;  as  to  that  of  a  person  having  a  lien,  Wolff  v.  Horncastle  (1798), 
1  Bos.  &  P.  316,  per  Buller,  J.,  at  p.  323  ;  Ilancox  v.  Fishing  Insurance  Co. 
(1837),  3  Sumner,  132  (U.S.A.),  j;er  Story,  J.,  at  p.  139.  As  to  innkeepers' 
lien,  see  title  Inns  and  Inniceepers,  pp.  323  et  seq.,  ante.  As  to  lien  generally, 
see  title  Lien. 

a)  See  p.  366,  ante. 

(k)  The  following  is  an  example  of  such  a  condition  :  '*  Persons  intending  to 
insure  2)roperty  of  which  they  are  not  absolutely  and  beneficially  the  owners  will 
not  be  entitled  to  any  benefit  from  their  policies  unless  it  is  therein  stated  that 
such  jiroperty  is  held  in  trust  or  on  commission  or  otherwise  as  the  case  may 
be." 
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usual  condition  that  it  shall  not  "  extend  to  cover  any  goods 
held  in  trust  or  on  commission  unless  the  same  be  expressly 
inserted  in  the  policy,"  can  recover  the  full  value  of  goods  destroyed 
by  fire,  holding  the  excess  of  the  value  over  the  amount  of  their 
lien  in  trust  for  the  owners  (I).  On  the  other  hand,  if  the  insurance 
is  expressed  to  be  "  on  merchandise  the  assured's  own  or  for  which 
they  are  responsible  "  in  or  on  certain  warehouses  etc.,  the  assured 
can  recover  only  in  respect  of  goods  belonging  to  the  assured  or 
for  which  they  were  responsible,  and  not  in  respect  of  goods  the 
property  in  which  had  at  the  time  of  the  fire  passed  to  the 
purchasers,  at  whose  risk  they  were  (m). 

Sub-Sect.  8. — Joint  Oivners;  Banhrwpts  ;  Incumbents  of  Benefices. 

1039.  Joint  owners  of  property,  whether  partners  or  not,  have  Joint  owners, 
severally  insurable  interests  which  extend  to  the  entirety  of  the 
property  and  not  merely  to  the  value  of  their  shares  {n). 

1040.  A  bankrupt  has  an  insurable  interest  in  property  of  the  Bankrupt, 
estate  of  which  he  is  in  possession,  although  it  is  vested  at 

law  in  the  trustee  in  bankruptcy,  because  he  is  responsible  to  the 
trustee  as  the  real  owner  (o). 

1041.  An  incumbent  of  a  benefice  who  is  bound  to  keep  in  incumbent, 
repair  the  buildings  belonging  to  it  has  an  insurable  interest.  The 

rector  may  also  insure  the  church  in  his  own  name,  since  the 
freehold  of  the  whole  church  is  in  him  (^). 

Sect.  4. — Beinsumnce. 

1042.  After  the  assurance  has  been  made,  the  insurer  himself  Reinsurance, 
may  insure  against  the  risk  which  he  has  undertaken,  and  has  an 
insurable  interest  to  the  extent  of  the  liability  which  he  may  incur 

under  and  by  reason  of  his  original  contract  of  insurance.  The 
contract  by  which  he  protects  himself  against  the  risk  for  which  he 
has  made  himself  responsible  to  the  original  assured  is  called  the 
contract  of  reinsurance  {q). 


(J)  Waters  v.  Monarch  Life  Assurance  Co.  (1856),  5  E.  &  B.  870  ;  London  and 
North  Western  Bail.  Co.  v.  Olyn  (1859),  1  E.  &  E.  652.  As  to  the  meaning  of 
goods  "held  in  trust,"  see  also  South  Australian  Insurance  Co.  v.  Ban  dell 
(1869),  L.  E.  3  P.  C.  101. 

(m)  North  British  Insurance  Co.  y.  Moffatt  (1871),  L.  E.  7  C.  P.  25. 

(n)  PageY.  Fry  (1800),  2  Bos.  &  P.  240.  As  to  joint  ownership,  see  titles 
Partnership  ;  Personal  Property  ;  Eeal  Property  and  Chattels  Eeal. 

(o)  Marks  v.  Hamilton  (1852),  7  Exch.  323  ;  Goulstone  v.  Boyal  Insurance  Co. 
(1858),  1  F.  &  F.  276. 

(_p)  See  title  Ecclesiastical  Law,  Vol.  XI.,  pp.  772,  773.  As  to  the 
respective  interests  of  a  lay  rector  and  a  vicar  and  churchwardens  in  the  church 
itself,  see  ibid.,  pp.  468,  469;  as  to  the  responsibility  of  churchwardens  for 
church  furniture,  see  ibid.,  p.  467  ;  Liddell  v.  Beal  (I860),  14  Moo.  P.  C.  C.  1. 

{q)  See  further  as  to  reinsurance  generally,  pp.  375  et  seq.,  ante.  As  to  the 
construction  of  a  clause  purporting  to  incorporate  in  the  reinsurance  policy 
(inter  alia)  a  clause  in  the  original  policy  limiting  time  within  which  an 
action  may  be  brought,  see  Home  Insurance  Co.  of  New  York  v.  Victor ia- 
Montreal  Fire  Insurance  Co.,  [1907]  A.  C.  59,  P.  C. 
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Stipulations 
in  cover  note. 


Sect.  4.        1043.  Agreements  for  a  running  account  are  often  entered  into 

Reinsur-  between  two  insurance  offices,  the  one  company  agreeing  to  under- 

ance.  take  a  portion  of  the  whole,  or  of  certain  descriptions,  of  the  risks 

Eunnino-  of  the  Other  (r).    Such  an  agreement  does  not  constitute  an  agree- 

accounts.  ment  of  partnership,  but  only  a  contract  to  reinsure  (a). 

Sect.  5. — Commencement  and  Duration  of  Risk. 

1044.  The  risk  commences  from  the  time  w^hen  the  deposit  receipt 
is  given  (h)  :  in  other  words,  from  the  time  when  the  contract  is  com- 
plete. The  deposit  receipt  (b)  usually  stipulates  that  the  insurers  shall 
have  a  certain  number  of  days  in  which  to  make  inquiries,  survey 
the  premises  etc.,  before  completing  the  contract.  But  there  is 
no  implied  condition  that  the  policy  will  be  issued  within  a  reason- 
able time ;  and  in  the  absence  of  any  evidence  of  an  intention  to 
abandon  the  insurance  or  of  mala  fides,  the  assured  who  has 
received  a  covering  document  will  be  protected  although  no  policy 
may  have  been  issued  during  a  long  interval  (c). 

1045.  The  risk  continues  for  the  term  mentioned  in  the  policy  (cZ). 
In  addition,  whether  it  be  or  be  not  so  stated  in  the  policy,  there 
are  usually  fifteen  days  of  grace  during  which  the  assured  has  the 
opportunity  of  tendering  the  renewal  premium.  But  when  the 
policy  provides  that  there  shall  be  no  insurance  until  the  renewal 
premium  has  been  accepted  by  the  insurance  office,  and  a  loss 
accrues  during  the  fifteen  days  and  before  payment  of  the  premium, 
it  seems  that  in  the  absence  of  any  condition  so  framed  as  to 
show  a  contrary  intention,  the  assured  is  not  entitled  to  recover  (e). 
Moreover,  the  insurers  may  give  notice  before  the  expiration  of  the 
insured  period  that  they  will  not  renew  the  policy  at  the  old 
premium,  and  if  no  new  agreement  is  come  to  before  the  loss  the 
insurers  will  not  be  liable  on  the  policy,  if  the  increased  premium 
be  tendered  after  a  loss,  but  during  the  fifteen  days  (/). 

Duration  of  1046.  On  payment  of  the  renewal  premium  the  policy  remains 
jisk.  force  for  a  year  from  the  expiration  of  the  former  year  not 

including  the  days  of  grace  (^),  and  if  a  renewal  premium  is 
tendered  after  the  expiration  of  the  days  of  grace,  and  accepted  by 


Continuation 
■of  risk. 


(r)  Glcdstanes  v.  Boyal  Exchange  Assurance  Corporation  (1864),  5  B.  &  S. 
797  ;  Prince  of  Wales  Life  Assurance  Co.  v.  Harding  (1858),  E.  B.  &  E.  183. 

(a)  Re  Norwich  Equitable  Fire  Assurance  Society y  Royal  Insurance  Co.'s  Claim 
(1887),  57  L.  T.  241. 

(b)  See  p.  517,  ante.  See  Citizens  Insurance  Co.  of  Canada  v.  Parsons,  Queen 
Insurance  Co.  v.  Parsons  (1881),  7  App.  Cas.  96,  124,  P.  C. ;  Bliugwandass  v. 
Netherlands  India  Sea  and  Fire  Insurance  Co.  of  Batavia  (1880),  14  App.  Cas. 
83,  P.  0. 

(c)  Thompson  v.  Adams  (1889),  23  Q.  B.  D.  361 ;  Bhugiuandass  v.  Netherlands 
India  Sea  and  Fire  Insurance  Co.  of  Batavia,  supra. 

{d)  In  a  policy  from  14th  Eebruary  to  14th  August  tlie  whole  of  tke 
14th  August  is  included  {Isaacs  v.  Royal  Insurance  Co.  (1870),  L.  E.  5  Exch. 
296) ;  see,  further,  title  Time. 

(e)  Tarleton  v.  Staniforth  (1796),  1  Bos.  &  P.  471,  Ex.  Ch. ;  compare 
Simpson  v.  Accidental  Death  Insurance  Co.  (1857),  2  C.  B.  (n.  s.),  257. 

(/)  Salvin  V.  James  (1805),  6  East,  571 ;  Simpson  y.  Accidental  Death  Insurance 
Co.,  supra. 

((/)  Salvin  v.  James,  supra,  per  Lord  Ellenboeotjgh,  C.  J.,  at  p.  582. 
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the  insurers  in  ignorance  that  a  loss  has  occurred  within  such  days, 
the  policy  is  not  revived  (/i).  The  renewal  premium  must  be  paid 
to  the  insurance  office  or  its  agent,  and  the  fact  that  the  office 
has  debited  the  agent  with  the  amount  is  not  sufficient  (i). 

Sect.  6. — Construction  of  Policy. 
Sub-Sect.  1. — General  Rules. 

1047.  Fire  policies  assume  very  different  forms  (A:),  and  it  General  rules 
is  necessary  to   consider   the  rules  of   construction   apphcable  construe- 
to  them.     These  rules  are  generally  the  same  as   in   marine  ^  * 
policies  (Z),  and  it  is  therefore  sufficient  to  direct  attention  only 
to  a  few  of  them.    Evidence  of  usage  is  admissible  to  explain  an 
ambiguity  or  to  annex  an  incident  to  the  contract  if  not  incon- 
sistent with  its  express  terms  {m).    Words  must  generally  receive 
their  ordinary  meaning  {ii). 


Sect.  5. 
Commence- 
ment and 
Duration  of 
Risk. 


{h)  Acey  v.  Fernie  (1840),  7  M.  &  W.  151. 

(^)  Pritchard  v.  Merchant's  and  Tradesman's  Life  Assurance  Society  (1858),  3 
C.  B.  (n.  s.)  622. 

{k)  The  ordinary  policy  generally  begins  with  a  statement  to  the  following 
effect : — 

This  Policy  of  Assurance,  Witnesseth,  That  the  Assured  having  paid  or  agreed 
to  pay  the  Company,  the  sum  of  £  for  Insuring  against  Loss  or  Dainage  by 
Fire,  as  hereinafter  mentioned,  the  Property  hereinafter  describe!  in  the  sum  or 
several  sums  following,  namely  : — 

The  Company  hereby  agree  with  the  Assured  (but  subject  to  the  Conditions 
printed  on  the  back  hereof,  which  are  to  be  taken  as  part  of  this  Policy  <  that 
the  Capital  Stock,  Estates,  and  Securities  of  the  Company  shall  be  liable  to  pay 
or  make  good  unto  the  Assured  any  loss  or  damage  by  fire  to  the  Property 
above  described,  which  shall  or  may  happen  between  the  day  of 
One  thousand  Nine  hundred  and  and  Four  o'clock  in  the  afternoon  of  the 

day  of  One  thousand  Nine  hundred  and  or  before  Four  o'clock  in 
the  afternoon  of  the  last  day  of  any  subsequent  period  in  respect  of  which  thie 
Assured  shall  pay,  and  the  Company  shall  accept,  the  sum  required  for  the 
renewal  of  this  Insurance,  to  an  amoant  not  exceeding  in  respect  of  the  matter 
or  matters  above  specified  the  sum  or  sums  set  opposite  thereto  respectively, 
and  not  exceeding  in  the  whole  the  sum  of  £ 

The  policy  sometimes  contains  a  cou'lition  that  the  insurance  shall  not  be 
in  force  until  the  premium  is  paid  ;  but  in  its  ab-ence  no  such  condition 
will  be  implied  {Kelly  v.  London  and  Stuff  or  d'iliire  Fire  Insurance  Co.  (1883), 
Cab.  &E1.  47).  In  Roherts  v.  Security  Co.,  [1897]  1  Q.  B.  Ill,  C.  A.,  where 
the  policy  recited  that  the  premium  had  been  paid,  the  companv  was  held 
estopped  from  denying  that  it  had  been ;  compare  that  case  with  Equitable  Fire 
nnd  Accident  Office,  Ltd.  v.  The  Ching  Wo  Hong,  [1907]  A.  C.  96,  P.  C,  where 
it  was  held  that  a  similar  recital  in  a  policy  did  not  estop  the  insurers,  and  where 
doubts  were  thrown  on  the  correctness  of  the  decision  in  the  former  case.  See 
also  title  Estoppel,  Vol.  XIII.  pp.  365  et  seq. 

(l)  See  pp.  342  etseq.,  ante. 
(m)  See  p.  344,  ante. 

{n)  See  p.  342,  ante.  The  word  "  gas  "  when  mentioned  in  a  -policj  prim7  facie 
means  gas  used  for  ordinary  illuminating  purposes  {Stanley  v.  Western  Insur- 
ance Co.  (1868),  L.  E,.  3  Exch.  71);  covh^^tq  Thompson  v.  t'quiti/  Fire  Insurance 
Co.,  [1910]  A.  C.  592,_  P.  C.)  (meaning  of  ''stored  on  the  premises").  As  to 
the  meaning  of  "civil  commotion"  or  "usurped  power"  in  the  ordinary 
clause  "  that  no  loss  will  be  paid  on  fires  occasioned  by  any  invasion,  foreign 
enemy,  riot,  civil  commotion  or  any  military  or  usurped  power,"  see  Drink- 
water  v.  London  Assurance  Corporation  (1767),  2  Wil>^.  363;  Langdale  v.  Mason 
(1780),  2  Marshall  on  Marine  Insurance,  3rd  ed.,  p.  793.    As  to  the  meaning  of 
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1048.  "Where  there  is  no  ambiguity,  full  effect  must  be  given  to 
every  provision  contained  in  the  policy,  although  it  may  be  one 
which  the  assured  would  have  rejected  had  he  carefully  looked  at  the 
policy  (o).  Greater  weight  must  be  given  to  a  written  clause  than 
to  a  printed  one,  and  if  a  printed  clause  be  absolutely  inconsistent 
with  a  written  one  no  effect  will  be  given  to  the  former  {p). 

The  rule  {q)  applicable  to  other  instruments  that,  when  a  par- 
ticular enumeration  of  causes  is  followed  by  such  words  as  "  or 
other,"  the  latter  expression  ought,  if  not  enlarged  by  the  context, 
to  be  limited  to  matters  ejusdem  generis  with  those  especially 
enumerated,  applies  also  to  fire  policies.  Its  application  is  limited, 
however,  to  cases  where  the  enumeration  consists  of  particular 
matters  belonging  to  a  class  or  genus,  and  where,  therefore,  the 
general  words  that  follow  the  enumeration  may  be  properly  held  to 
include  only  things  or  causes  included  in  that  class  or  genus  (r). 

Again,  where  an  ambiguity  cannot  be  removed  by  any  other 
rule  of  construction,  the  maxim  Verba  chartarum  fortius  acci- 
piuntur contra  proferentem  will  be  applied  (s). 

Where  there  is  a  latent  ambiguity  as  to  the  subject-matter  of 
insurance,  extrinsic  evidence  is  admissible  for  the  purpose  of 
identifying  it  (i). 

Sub-Sect.  2. — Conditions  in  the  Policy. 

Certain  con-  1049.  Modern  policies  of  fire  insurance  contain  a  great  number 
ditions  in  the       conditions  which  are  made  conditions  precedent  {u)  to  the  liability 

policy.  ^ 

"linen,"  and  incidentally  of  "stock  in  trade,"  see  WatcJiorn  v.  Langford 
(1813),  3  Camp.  422.  In  tbe  case  of  a  policy  on  a  restaurant,  tbe  roof  of 
which  was  decorated  with  stained  glass,  it  was  held  that  the  word  "  building  "" 
did  not  include  stained  glass  {Royal  Insurance  Go.  v.  Westminster  Fire  Insurance 
Co.  (1877),  lost  Magazine,  22nd  January),  See  as  to  this  word  and  other  words 
of  description  common  in  policies,  title  Building  Conteacts,  Engineers, 
AND  Aechitects,  Yol.  III.,  p.  175. 

(o)  Beacon  Life  and  Fire  Assurance  Co.  v.  Oihh  (1862),  1  Moo.  P.  C.  C.  (n.  S.) 
73 ;  compare  Pearson  v.  Commercial  Union  Assurance  Co.  (1876),  1  App.  Cas, 
498  ;  and  p.  342,  ante. 

(jj)  Robertson  v.  French  (1803),  4  East,  130,  135 ;  Hydarnes  Steamship  Co.  v. 
Indemnity  Mutual  Marine  Assurance  Co.,  [1895]  1  Q.  B.  500,  C.  A.  In  Pearson 
V.  Commercial  Union  Assurance  Co.,  supra,  the  fire  policy  was  on  the  hull  of  the 
steamship  Indian  Fmjnre,  lying  in  the  Victoria  Dock  with  liberty  to  go  into  dry 
dock  and  light  the  boiler  fires  once  or  twice  during  the  currency  of  the  policy. 
It  was  held  that  the  policy  protected  the  vessel  in  the  Victoria  Dock  or  any  dry 
dock,  and  also  while  in  transitu  to  a  dry  dock,  but  that  the  risk  was  limited  to 
the  transit,  and  did  not  extend  to  the  time  during  which  the  ship  lay  in  the 
river  not  for  the  purpose  of  that  transit. 

(q)  See  title  Deeds  and  Other  Instruments,  Vol.  X.,  p.  468. 

(r)  See  Lord  Watson's  judgment  in  Sun  Fire  Office  v.  Hart  (1889),  14  App. 
Cas.  98,  103  ;  see  p.  347,  ante. 

(s)  Birrell  v.  JJryer  (1884),  9  App.  Cas.  345 ;  Thomson  v.  Weems  (1884), 
9  App.  Cas.  671,  687  ;  Barnard  v.  Faher,  [1893]  1  Q.^  B.  340,  C.  A. ;  and  see 
p.  347,  ante.  But  as  regards  any  special  provision  in  a  policy,  the  question 
whether  the  insurer  or  the  assured  are  the  proferentcs  has  also  to  be  determined 
(Birrell  v.  Dryer,  supra). 

(t)  Jlordern  v.  Commercial  Union  Assurance  Co.  (1887),  56  L.  T.  240,  P.  C. ; 
and  see  titles  Contract,  Vol.  VII.,  p.  523;  Deeds  and  Other  Instruments, 
Vol.  X.  p.  453  ;  and  p.  343,  ante. 

{u)  As  to  whether  these  are  to  be  construed  as  conditions  precedent,  see 
London  Guarantie  Co.  v.  Fearnley  (1880),  5  App.  Cas.  911 ;  and  p.  538,  post. 
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of  the  insurers,  and  which  often  only  state  what  would  otherwise  be  ^ect.  6. 
implied  by  law.    Some  of  the  ordinary  conditions  (v)  have  already  Con- 
been  sufficiently  discussed  (x),  and  others  are  considered  later  {y),  struction  of 
but  it  is  convenient  here  to  make  a  few  observations  on  the  Policy, 
following  conditions  which  in  some  form  usually  occur  : — 

This  policy  ceases  to  be  in  force  as  to  any  of  the  property  hereby  insured,  Assignment 
which  shall  pass  from  the  insured  to  any  other  person  otherwise  than  by  Will  property, 
or  operation  of  law,  unless  notice  thereof  be  given  to  the  Company  and  the 
subsistence  of  the  insurance  in  favour  of  such  other  person  be  declared  by  a 
memorandum  indorsed  thereon  by  or  on  behalf  of  the  Company. 

As  to  this  condition,  it  is  to  be  observed  that  it  does  not  apply  to 
cases  where  the  assured  merely  gives  a  lien  or  charge  on  or  mort- 
gages the  property  insured. 

If  the  claim  be  in  any  respect  fraudulent,  or  if  any  fraudulent  or  false  Fraud, 
plan,  specification,  estimate,  deed,  book,  account,  entry,  voucher,  invoice,  or 
other  document,  proof  or  explanation  be  produced  or  given,  or  if  any  fraudu- 
lent means  or  devices  are  used  by  the  Insured,  or  by  anyone  acting  on  his 
behalf  to  obtain  any  benefit  under  this  Policy,  or  if  any  false  statutory 
declaration  be  made  or  used  in  support  thereof,  or  if  the  fire  be  occasioned 
by  or  through  the  procurement  or  with  the  knowledge  or  connivance  of  the 
Insured,  all  benefit  under  this  Policy  is  forfeited. 

By  this  condition  the  insurers  are  exempted  from  liability,  not 
only  where  the  contract  has  been  induced  by  fraudulent  misrepre- 
sentation, but  also  where  the  assured  is  guilty  of  fraud  in  presenting 
or  proving  his  claim,  and  it  is  a  question  of  fact  whether  by  claim- 
ing an  excessive  amount  from  the  insurance  office  the  assured  has 
been  guilty  of  fraud  within  the  meaning  of  the  condition  (z). 

1050.  A  policy  sometimes  contains  a  condition  compelling  the  Double 
assured  to  give  notice  of  any  additional  insurances  by  him  or  on  insurance, 
his  behalf.    The  following  is  an  example  of  such  a  condition : — 

No  claim  shall  be  recoverable  if  the  property  insured  be  previously  or 
subsequently  insured  elsewhere,  unless  the  particulars  of  such  insurance  be 
notified  to  the  company,  in  writing,  and  allowed  by  indorsement  hereon, 
provided  that  on  such  notice  being  given  after  the  issue  of  the  policy,  it  shall 
be  optional  with  the  company  to  cancel  the  same,  returning  the  rateable 
premium  for  the  unexpired  term  thereof,  and  in  case  of  the  assured  holding 
any  other  policy  on  the  same  property  subject  to  average,  then  this  policy  is 
declared  subject  to  average  in  the  same  manner  (a). 

This  condition  applies  only  to  a  case  where  the  other  insurance 
has  become  effective,  and  not  to  the  case  where  that  insurance  has 
failed  to  attach  on  account  of  the  non-payment  of  the  premium  or 


{v)  The  ordinary  conditions,  incorporated  with  verbal  modifications,  in  most 
modern  policies,  are  set  out  in  Bunyon,  Law  of  Eire  Insurance,  oth  ed.,  pp.  6 
et  seq. 

(x)  See  p.  526,  ante. 

[y)  See  pp.  534,  537,  538,  _pos^. 

{z)  Levy  V.  BaiUie  (1831),  7  Bing.  349  ;  Britton  v.  Boyal  Tiisurance  Co.  (1866), 
4  F.  &  F.  905 ;  Chapman  v.  Pole  (1870),  22  L.  T.  306  ;  compare  Haigh  v.  Be  La 
Cour  (1812),  3  Camp.  319  (where  there  was  fraudulent  over- valuation  in  the 
policy  itself). 

(a)  Compare  Australian  Agricultural  Co.  v.  Saunders  (1875),  L.  E.  10  C.  P. 
668,  Ex.  Ch.  As  to  contribution  in  case  of  double  insurance,  see  p.  536,  post. 
As  to  average,  see  p.  540,  post. 
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Waiver  of 
condition. 


Sect.  6.     for  some  other  reason  (6).    It  seems,  however,  that  the  condition 
Con.       will  apply  where  the  other  insurance  is  voidable  on  the  ground  of 
struction  of  fraud  or  otherwise,  and  has  not  been  avoided  before  the  loss  ;  though 
it  may  be  otherwise  where  it  has  been  avoided  by  the  insurers. 

1051.  In  the  contract  of  fire  insurance,  just  as  in  any  other  con- 
tract, any  condition  or  breach  of  condition  may  be  waived  by  the 
insurers  either  by  express  agreement  or  conduct,  for  example, 
by  the  acceptance  of  a  renewal  premium  after  notice  of  a 
breach  (c) ;  and  where  it  is  stated  that  in  case  of  breach  of  a 
condition  the  policy  will  be  void  or  forfeited,  this  will  be  generally 
construed  to  mean  voidable  and  not  absolutely  void  (d).  Where  a 
policy  is  voidable  on  the  ground  of  concealment  or  want  of  good 
faith  in  the  assured  or,  it  seems,  for  any  other  cause,  it  will  be  set 
aside  in  an  action  brought  for  that  purpose  by  the  insurers  upon 
the  circumstances  coming  to  their  knowledge  (e). 


Causa 

proxima  non 

remota 

s;pectatur. 


Meaning  of 
loss  by  "  fire. 


Sub-Sect.  3. — Regard  to  he  had  to  Proximate  Cause  of  Loss. 

1052.  The  assured  must  prove  that  fire  or  some  peril  included  in 
the  policy  was  the  proximate  cause  of  the  loss  (/).  Thus  a  policy 
against  loss  by  fire  does  not  cover  a  loss  arising  from  the  atmo- 
spheric concussion  caused  by  an  explosion  of  gunpowder  at  a 
distance  {g). 

1053.  In  an  ordinary  fire  policy  the  insurers  undertake  to  indem- 
nify the  assured  against  any  loss  or  damage  by  fire  to  any  property 
described  in  the  policy.  A  loss  by  fire  means  a  loss  by  ignition ;  and 
damage  by  heating  where  nothing  has  caught  fire,  in  the  ordinary 
sense  of  that  expression,  is  not  sufficient  to  make  the  insurers  liable 
in  the  absence  of  any  special  clauses  in  the  policy.  Thus  where  a 
policy  is  against  fire  in  a  manufactory,  and  from  the  negligence  of  a 
servant  of  the  assured  through  not  opening  a  register,  smoke  and  heat 
from  a  stove  used  in  the  manufactory  are  forced  into  a  room  and 
do  damage  to  goods,  the  insurers  are  not  liable  (/i).  On  the  other 
hand,  the  insurers  will  be  liable  if  any  of  the  property  insured 
or  property  near  it  has  caught  fire  and  the  property  insured  is 


(&)  Equitable  Fire  and  Accident  Office,  Ltd.  v.  The  Ching  Wo  Hong,  [1907} 
A.  C.  96,  P.  C. ;  Australian  Agricultural  Co.  v.  Saunders  (1875),  L.  E.  10  C.  P. 
668,  Ex.  Ch. 

(c)  Wing  v.  Harvey  (1854),  5  De  G.  M.  &  Gr.  265,  C.  A. ;  Edwards  v.  Aberayron 
Mutual  Ship  Insurance  Society  (1876),  1  Q.  B.  D.  563,  Ex.  Ch.  ;  Jones  v.  Bangor 
Mutual  Shipping  Insurance  Society  (1889),  61  L.  T.  727;  and  see  p.  5S9,  post, 
and  cases  cited  p.  54:9,  post.    See  also  title  Conteact,  Vol.  YIL,  p.  435. 

{d)  Armstrong  v.  Turquand  (1858),  9  I.  C.  L.  E.  32,  per  Christian,  J.,  at 
pp.  45—47. 

(e)  London  Assurance  v.  Mansel  (1879),  11  Ch.  D.  363;  British  Equitable 
Insurance  Co.  v.  Musgrave  (1887),  3  T.  L.  E.  630 ;  compare  British  Equitable 
Insurance  Co.  v.  Oreat  Western  Bail.  Co.  (1868),  38  L.  J.  (CH.)  132  (all  cases 
of  life  insurance).  See,  generally,  titles  Equity,  Vol.  XIII.,  pp.  52,  62 ; 
Guarantee,  Yol.  XY.,  p.  543  ;  Misrepresentation  and  Fraud. 

(/)  Por  the  general  treatment  of  this  rule,  see  pp.  437  et  seq.,  ante. 

Ig)  Everett  Y.  London  Assurance  (1865),  19  C.  B.  (n.  s.)  126;  Marsden  v.  City 
and  County  Assurance  Co.  (1866),  L.  E.  1  C.  P.  232,  and  see  p.  532,  post.  Compare 
Stanley  v.  Western  Insurance  Co.  (1868),  L.  E.  3  Exch.  71. 

ih)  Austin  v.  Lreiu  (1815),  4  Camp.  360  ;  (1816),  6  Taunt.  436. 
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damaged  by  the  heat  thus  engendered.  In  cases  of  loss  by  lightning,  Sect.  6. 
where  the  subject-matter  insured  has  been  set  on  fire,  the  loss  is  Con- 
evidently  covered  by  the  policy  ;  but  when  the  injury  done  does  not  struction  of 
appear  to  be  the  result  of  fire  it  seems  that  the  insurers  will  not  be  Policy, 
liable,  and  therefore  it  is  usual  to  insert  a  provision  in  the  policy 
expressly  covering  "  losses  by  lightning  "  (i). 

1054.  Damages  which  result  from,  but  are  not  the  direct  conse-  indirect 
quence  of,  a  fire  are  not  generally  recoverable  unless  specifically  consequences 
insured.  Thus  loss  of  profits,  though  undoubtedly  caused  by  a  fire,  ° 

is  too  remote  to  be  recoverable  unless  specifically  insured,  and  the 
same  doctrine  applies  to  loss  of  rent(j),  for  which  reason  it  is  an 
almost  invariable  custom  specifically  to  insure  loss  of  rent  to  cover 
a  period  during  which  the  insured  premises  may  have  to  be 
rebuilt.  There  are,  however,  certain  consequential  losses  so 
necessarily  connected  with  the  fire  that  they  are,  whether  by  law  or 
usage,  generally  recoverable.  Thus  a  loss  resulting  from  a  bond 
fide  effort  to  put  out  a  fire,  for  example,  damage  by  water  or  by 
throwing  articles  of  furniture  out  of  the  window,  and  probably  the 
loss  of  goods  by  theft  in  the  course  of  removal  during  the  fire,  and 
other  similar  losses,  seem  to  be  covered  by  the  policy  {k), 

1055.  By  the  Metropolitan  Fire  Brigade  Act,  1865  (Z),  the  officer  Metropolitan 
in  charge  of  the  brigade  has  power  to  break  into  and  pull  down  fsef^^^ 
premises  for  the  purpose  of  putting  an  end  to  the  fire,  and  damage      '  ^* 
done  by  the  brigade  in  the  due  execution  of  their  duties  is  to  be 

deemed  damage  within  the  meaning  of  any  fire  policy.  The  policy 
usually  contains  a  condition  that  the  insurers  will  bear  a  propor- 
tionate part  of  the  expenses  of  extinguishing  a  fire,  but  in  the 
absence  of  such  a  condition  the  insurers  would  not  be  liable  in 
respect  of  such  expenses. 

1056.  One  who  wilfully  sets  fire  to  the  property  insured  is,  of  WiiM 
course,  precluded  from  recovering  under  his  policy,  but  an  assured  ig^iition. 
is  entitled  to  recover  for  a  loss  occasioned  by  his  own  negligence  (m) ; 
moreover,  by  reason  of  the  principle  that  regard  must  be  had  to  the 
proximate  cause  of  the  loss,  the  insurers  would  be  liable  for  a  loss 

by  fire  occasioned  by  the  negligence  or  (in  the  absence  of  an  excep- 
tion of  incendiarism)  the  wilful  acts  of  the  servants  of  the 
assured  or  any  third  party  {n).  Thus  even  if  the  insured  premises 
are  set  on  fire  by  the  wife  of  the  assured,  provided  this  is  without 


{i)  Bunyon,  Law  of  Fire  Insurance,  5tli  ed.,  p.  89. 

[j)  Re  Wright  and  Pole  (1834),  1  Ad.  &  El.  621  ;  Menzies  v.  North  British 
Insurance  Co.  (1847),  9  Dunl.  (Ct.  of  Sess.)  694;  compare  Wilson  v.  t/ones  (1867), 
L.  E.  2  Exch.  139,  Ex.  Ch. 

{h)  See  Stanley  v.  Western  Insurance  Go.  (1868),  L.  E.  3  Exch.  71,  ;per 
Kelly,  C.B.,  at  p.  74 ;  Phillips,  Law  of  Insurance,  s.  1098  a.  Fire  policies 
often  contain  special  conditions  as  to  damage  caused  or  expenses  incurred  by 
the  removal  of  goods  from  imminent  destruction,  or  by  theft  on  the  occasion 
being  covered  by  the  insurance  (Bunyon,  Law  of  Fire  Insurance,  5th  ed.,  p.  94). 

{I)  28  &  29  Yict.  c.  90,  s.  12.  See,  further,  title  Public  Health  and  Local 
Administration. 

(m)  Jameson  v.  Royal  Insurance  Co.  (1873),  7  I.  E.  C.  L.  126. 

{n)  Busk  V.  Royal  Exchange  Assurance  Go.  (1818),  2  B.  &  Aid.  73 ;  Sadler  v. 
mxon  (1841),  8  M.  &  W.  895,  Ex.  Ch. 
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his  knowledge  or  consent,  this  will  not  prevent  his  recovering  his 
loss  upon  an  ordinary  fire  policy  (o). 

1057.  If  a  policy  contains  an  exception  exempting  the  company 
from  loss  or  damage  by  explosion,  the  insurers  will  not  be  liable  for 
damage  done  by  an  explosion  occurring  during  a  fire,  whether  result- 
ing from  the  shock  of  the  explosion  or  from  a  further  fire  occasioned 
by  it,  although  they  will  be  liable  for  damage  directly  caused  by 
a  fire  which  gave  rise  to  the  explosion  {p). 

If  loss  "occasioned  by  or  in  consequence  of  incendiarism"  is 
excluded,  and  the  property  insured  is  burnt  by  an  incendiary  fire 
spreading  from  other  premises,  the  assured  is  not  entitled  to 
recover  (g).  Similarly  in  case  of  a  policy  against  damage  "from 
any  cause  except  fire  or  breakage  during  removal,"  if  loss  is 
occasioned  by  the  violence  of  a  mob  during  removal  to  escape 
damage  by  fire  which  has  broken  out  on  adjoining  premises,  the 
insurers  will  be  liable,  because  the  loss  is  proximately  caused  not 
by  the  fire  or  the  removal,  but  by  the  violence  of  the  mob  (r) . 

Sect.  7. — Representation  and  Warranty. 
Sub-Sect.  1. — Representation  and  Concealment. 

1058.  The  contract  of  fire  insurance  is  a  contract  uberrimce fidei — 
a  contract  based  upon  the  utmost  good  faith — and  if  the  utmost 
good  faith  be  not  observed  by  either  party,  the  contract  may  be 
avoided  by  the  other  (s).  All  the  rules  of  marine  insurance  relating 
to  misrepresentation  and  concealment,  and  also  those  relating  to 
warranties,  apply  to  fire  insurance,  except  so  far  as  they  are 
excluded  or  modified  by  the  terms  and  conditions  of  the  policy,  and 
there  are  only  a  few  points  which  need  here  be  noticed  {t). 

1059.  Whether  a  fact  concealed  or  represented  be  or  be  not 
material  is  a  question  of  fact.  Any  circumstances  tending  to  make 
the  premises  insured  specially  liable  to  be  burned  must  be 
disclosed  {a).  The  fact  that  many  incendiary  fires  have  taken 
place  in  the  neighbourhood  of  the  premises  insured,  if  known  to  the 
assured  and  unknown  to  the  insurers,  may  be  a  material  fact.    If  a 


(o)  Midland  Insurance  Co.  v.  Smith  (1881),  6  Q.  B.  D.  561. 

{jj)  Stanley  v.  Western  Insurance  Co.  (1868),  L.  E.  3  Exch.  71.  It  may, 
perhaps,  be  doubted  whether  regard  ought  not  to  be  had  only  to  the  proximate 
cause  ;  see  p.  530,  ante, 

(q)  Walker  v.  london  and  Provincial  Insurance  Co.  (1888),  22  L.  E.  Ir.  572. 

(r)  Marsden  v.  City  and  County  Assurance  Co.  (1866),  L.  E.  1  C.  P.  232.  If  a 
loss  occurs  through  a  peril  akin  to  that  which  is  insured  against,  the  insurers, 
although  not  legally  liable,  may  be  justified  as  a  matter  of  business  in  paying. 
Thus  under  a  policy  excluding  liability  for  explosion,  the  directors  of  an 
insurance  company  were  held  to  be  justified  in  paying  for  damage  due  to 
concussion  caused  by  gunpowder  exploding  on  a  ship  which  had  caught  fire 
[Taunton  v.  Royal  Insurance  Co.  (1864),  2  Hem.  &  M.  135), 

(s)  lonides  v.  Pender  (1874),  L.  E,  9  Q.  B.  531,  per  Blackburn,  J.,  at  p.  538, 
citing  on  this  point  New  York  Bowery  Fire  Insurance  Co.  v.  JSfeiv  York  Fire 
Insurance  Co.  (1837),  17  Wendell  (New  York),  359.  Compare  title  GrUAEANTEE, 
Vol.  XV.,  p.  539,  and  see  title  Misrepresentation  and  Fraud. 

(t)  See  pp.  404,  416,  ante. 

(a)  Bufe  V.  Turner  (1815),  6  Taunt.  338. 
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person  proposing  an  insurance  states  to  the  insurance  office  untruly 
that  the  same  risk  has  been  accepted  by  another  office  at  a 
particular  premium,  and  so  induces  the  former  office  to  accept  it  at 
the  same  rate,  the  policy  so  obtained  will  be  avoided  by  such  mis- 
representation, not  on  the  ground  that  it  has  affected  the  risk,  but 
because  it  has  induced  a  confidence  without  which  the  party  would 
not  have  acted  (b).  Again,  in  the  case  of  reinsurance,  if  the  company 
reinsuring  represent  that  they  will  retain  a  portion  of  the  risk  and 
subsequently  reinsure  to  its  full  extent  without  retaining  themselves 
any  part  of  the  risk,  the  non-communication  of  this  fact  will  avoid 
the  policy  (c). 

1060.  If  a  statement  made  by  the  assured,  though  true  at  the 
time  it  is  made,  becomes  untrue  before  the  contract  of  insurance 
is  complete,  the  insurers  will  be  exempted  from  liability  ((i).  On 
the  other  hand,  if  the  statement  is  true  at  the  time  when  there  is  a 
binding  contract  of  insurance,  the  fact  that  it  becomes  untrue  before 
the  policy  is  actually  issued  seems  to  be  immaterial,  just  as  in  the 
case  of  marine  insurance  any  misrepresentation  or  concealment 
after  the  slip  is  signed  is  no  defence  to  an  action  on  the  policy  {e) . 

1061.  It  follows  from  the  general  principles  of  agency  that  the 
knowledge  of  the  agent  employed  to  effect  an  insurance  is  deemed 
to  be  the  knowledge  of  the  assured,  so  that  if  such  agent  fails  to 
disclose  a  material  fact  not  known  to  the  principal,  but  known  to  the 
agent,  or  if  the  agent  is  guilty  of  misrepresentation,  the  policy  will 
be  void  (/).  Questions  sometimes  of  considerable  difficulty  arise 
as  to  whether  a  person  through  whose  agency  an  insurance  is 
effected  is  to  be  considered  the  agent  of  the  assured  or  the  agent 
of  the  insurance  office.  Thus  if  the  proposer  allows  an  agent  of 
the  insurer  to  insert  the  answers  to  questions  in  a  proposal  form,  he 
may  become  the  agent  of  the  proposer,  and  cease  to  be  the  agent  of 
the  insurer  (g). 


Sect.  7. 
Represen- 
tation and 
Warranty. 


Time  at  which 
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principal. 


(6)  8ihhuld  V.  Rill  (1814),  2  Dow,  263,  H.  L.,  per  Lord  Eldon,  at  p.  266. 

(c)  Trail  v.  Baring  (1864),  4  Grin.  485. 

(d)  Re  Marshall  and  Scottish  Employers'  Liahility  and  General  Insurance  Co. 
(1901),  85  L.  T.  757  ;  Canning  v.  Farquhar  (1886),  16  Q.  B.  D.  727,  C.  K.,  per 
LiNDLEY,  L.  J.,  at  pp.  732,  733  (a  proposal  was  made  to  an  insurance  company 
for  an  insurance  on  the  life  of  the  proposer,  who  made,  on  a  form  issued  by  the 
company,  statements  as  to  his  state  of  health  and  other  matters,  and  a 
declaration  that  the  statements  were  true  and  were  to  be  taken  as  the  basis 
of  the  contract.  The  proposal  was  accepted  at  a  specified  premium,  but  upon 
terms  that  no  insurance  should  take  effect  till  the  premium  was  paid.  Before 
tender  of  the  premium,  there  was  a  material  alteration  in  the  state  of  the  health 
of  the  proposer,  and  the  company  refused  to  accept  the  premium  or  to  issue  a 
policy.  Held,  that  the  nature  of  the  risk  having  been  altered  at  the  time  of 
the  tender  of  the  premium,  there  was  no  contract  binding  the  company  to  issue  a 
policy).  It  is  clear  that  the  principle  of  this  decision  is  equally  applicable  to  fire 
insurance.    As  to  the  law  in  case  of  marine  insurance,  see  pp.  404  et  seq.,  ante. 

ie)  See  p.  406,  ante. 

If)  Blackburn,  Low  &  Co.  v.  Vigors  (1887),  12  App.  Cas.  531.  The  assured 
is  not  bound  to  disclose  what  is  known  to  the  company,  even  under  an  express 
condition  (Pimm  v.  Lewis  (1862),  2  E.  &  E.  778) ;  and  see  p.  405,  ante.  See 
also  title  Agency,  Vol.  I.,  pp.  211,  215,  216. 

(f/)  Bancroft  v.  Heath  (1900),  6  Com.  Cas.  137,  139,  C.  A.  ;  Biggar  v.  Bock  Life 
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If  the  agent  of  the  insurance  office  takes  upon  himself  tlie 
responsibility  of  surveying  and  describing  the  property,  any  mis- 
description by  him  of  the  property  cannot  be  imputed  to  the 
assured,  and  if  the  property  is  consequently  misdescribed  in  the 
policy,  the  instrument,  if  necessary,  may  be  rectified  (h). 


Warranty. 


Sub-Sect.  2. — Warranties. 

1062.  A  warranty  must  be  exactly  complied  with  (i),  whether  it 
be  material  to  the  risk  or  not.  Thus  where  it  is  warranted  that  the 
rate  is  the  same  as  other  companies  have  charged  (i),  or  that  no  steam 
engine  or  any  description  of  fire-heat  (other  than  common  fire- 
places) shall  be  introduced,  such  a  warranty  amounts  to  a  condition, 
and  the  policy  is  voidable  upon  breach  of  it  although  the  breach 
may  not  in  any  degree  increase  the  risk  (k). 

The  proposal.  1063.  It  is  usual  to  require  the  assured  to  sign  a  written  proposal 
containing  certain  statements  and  answers  to  certain  questions, 
e.g.,  as  to  nature  of  neighbouring  risks  or  whether  the  assured  has 
had  a  fire  claim  against  any  office.  Such  statements  and 
answers  are  representations,  and  if  they  are  not  substantially  true 
the  policy  will  be  voidable,  but  if  a  proposal  is  referred  to  and 
incorporated  in  or  made  the  basis  of  the  policy,  then  the  state- 
ments and  answers  amount  to  warranties,  and  their  strict  and 
literal  truth  is  a  condition  precedent  to  the  liability  of  the  insurers 
whether  or  not  they  are  material  to  the  risk.  It  is  a  question 
of  construction  whether  the  statements  and  answers  contained 
in  the  proposal  are  so  referred  to  in  the  policy  as  to  constitute 
each  of  them  a  warranty,  or  whether  they  merely  amount  to 
representations  (l). 


Warranties  of 
representa- 
tions. 


Description 
of  property. 


1064.  In  the  absence  of  any  condition  in  the  policy  affecting  the 
question,  the  policy  is  voidable  if  the  description  of  the  insured 


Assurance  Co.,  [1902]  1  K.  B.  516;  Bawden  v.  London,  Edinburgh,  and  Glasgow 
Assurance  Co.,  [1892]  2  Q.  B.  534,  0.  A. ;  Re  Universal  Non-Tariff  Fire  Insur- 
ance Co.,  Forbes  &  Co.'s  Claim  (1875),  L.  E.  19  Eq.  485  ;  and  see  Hough  y. 
Guardian  Fire  and  Life  Assurance  Co.  (1902),  18  T.  L.  E.  273,  and  p.  549,  post. 
In  consequence  of  these  decisions  some  companies  insert  in  their  policies  a 
condition  that  the  knowledge  of  their  agents  shall  not  be  deemed  the  knowledge 
of  the  principals. 

{h)  Re  Universal  Non-Tariff  Insurance  Co.,  Forbes  &  Co.^s  Claim,  supra;  com- 
pare Fimm  v.  Lewis  (1862),  2  F.  &  F.  778.  As  to  rectification,  see,  further, 
p.  403,  ante. 

(i)  Barnard  v.  Faber,  [1893]  1  Q.  B.  340,  C.  A. ;  Bancroft  v.  Heath  (1900), 
6  Com.  Cas.  137.  For  a  warranty  against  duplicate  insurance,  see  Australian 
Agricultural  Co.  v.  Saunders  (1875),  L.  E.  10  0.  P.  668,  Ex.  Ch. 

{k)  GleuY.  Lewis  (1853),  8  Exch.  607  ;  and  see  cases  cited  in  note  (q),  p.  535,  post. 

(/)  Thomson  v.  Weems  (1884),  9  App.  Cas.  671  ;  Anderson  v.  Fitzgerald  (1853), 
4  H.  L.  Cas.  484.  Nevertheless,  a  reasonable  construction  must  be  given  even 
to  a  warranty.  Thus  where  there  was  a  warranty  that  certain  cotton  mills  were 
worked  by  day  only,  it  was  held  that  this  was  not  infringed  by  keeping  the 
engines  and  unconnected  shafting  going  all  night,  the  mill  and  machinery  not 
being  substantially  worked  (May all  v.  Mitford  (1837),  6  Ad.  &  El.  670;  White- 
head V.  Price  (1835),  2  Cr.  M.  &  E.  447).  So  if  a  certain  premium  mentioned  in 
the  insurance  policy  is  applicable  only  to  buildings  where  no  fire  is  kept,  this 
means  habitually  kept,  and  the  mere  casual  keeping  of  a  fire  does  not  avoid  the 
policy  {Dobson  v.  Sotheby  (1827),  Mood.  &  M.  90). 
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premises  is  incorrect  in  any  material  degree  (?7i),  and  when  the     Sect.  7. 
description  of  the  property  insured  takes  the  form  of  a  warranty  it  Represen- 
must  be  strictly  and  Hterally  true.    Thus  if  the  poUcy  after  the   tation  and 
description  of  the  property  contains  the  clause  "  warranted  that  the  Warranty, 
mill  is  conformable  to  the  first  class  of  mill  rates,"  and  in  fact  the 
mill  is  not  conformable  to  such  first  class  of  mill  rates,  the  policy 
will  be  held  void,  although  it  be  clearly  proved  that  the  deviation 
from  the  warranty  did  not  at  all  increase  the  risk  (n). 

1065.  If  goods  are  insured  as  being  on  certain  premises,  the  aoods  on 
insurers  will  not  be  liable  for  loss  or  damage  occurring  to  them  certain 
when  removed  from  the  premises  for  any  cause  whatever,  but  the  P^^^^^^®- 
policy  will  attach  again  when  the  goods  are  brought  back  to  the 
premises  (o). 

1066.  The  question  sometimes  arises  whether  the  words  of 
description  in  the  policy  amount  to  a  warranty  that  the  risk  shall 
continue  unaltered  during  the  currency  of  the  policy.  The  result  of 
the  cases  seems  to  be  that  in  the  absence  of  fraud  or  some  express 
condition  in  the  policy,  an  alteration  in  the  subject-matter  of 
insurance  during  the  currency  of  a  policy  does  not  affect  its  validity 
further  than  this,  that,  if  the  alteration  in  fact  occasions  the  loss, 
such  loss  is  not  covered  by  the  policy  (p). 

Usually,  however,  the  policy  contains  an  express  condition 
that  if  any  alteration  be  made  by  which  the  risk  is  increased,  or 
any  other  kind  of  alteration,  the  same  must  be  notified  to  and 
allowed  by  the  insurer,  otherwise  the  policy  will  be  void.  In  such 
case  any  alteration  of  the  kind  stipulated,  not  duly  notified  and 
allowed,  would  avoid  the  policy,  whether  in  the  event  it  caused 
a  loss  or  not,  and  any  implied  condition  respecting  alterations  is 
excluded  by  the  express  terms  (q). 


Alteration  of 
risk  duringr 


(m)  SiUein  v.  Thornton  (1854),  3  E.  &  B.  868. 

{n)  See  the  judgment  of  Lord  Eldon,  L.C,  in  Newcastle  Fire  Insurance  Co.  v. 
Macmorran  &  Co.  (1815),  3  Dow,  255,  H.  L. 

(o)  Gorman  v.  Hand  in  Hand  Insurance  Go.  (1877),  11  I.  E.  C.  L.  224.  In 
Pearson  v.  Commercial  Union  Assurance  Co,  (1873),  L.  R.  8  C.  P.  548,  Ex.  Ch.  ; 
affirmed  (1876),  1  App.  Cas.  498,  there  was  a  time  policy  against  fire  described 
as  "  then  lying  in  the  Victoria  Docks  with  liberty  to  go  into  dry  dock  and  light 
the  boiler  fires  once  or  twice  during  the  currency  of  the  policy."  Blackburn, 
J.,  in  the  Exchequer  Chamber,  expressed  the  opinion  that  although  a  deviation 
in  the  case  of  a  marine  policy  avoids  it  from  the  time  of  the  deviation,  this 
doctrine  might  not  apply  to  a  fire  policy,  and  that  there  was  no  reason  why  the 
ship  should  not  be  taken  out  of  the  place  to  which  the  policy  attached,  and  so 
cease  for  a  time  to  be  covered,  and  then  brought  back  to  it,  when  the  risk 
would  again  attach  (L,  E,.  8  C.  P.  at  p.  549).  See  also,  on  this  point.  Grant  v. 
^tna  Insurance  Co.  (1862),  15  Moo.  P.  C.  C.  516. 

(p)  Stokes  V.  Cox  (1856),  1  H.  &  N.  533,  Ex.  Ch.,  per  Willes,  J.,  at  p.  538 
(see  note  {q),  infra). 

[q]  See  title  Deeds  and  Othee  Instruments,  Yol.  X.,  p.  442.  In  Pirn  v. 
Reid  (1843),  6  Man.  &  Gr.  1,  the  policy  did  not  contain  such  a  condition  as  is 
above  mentioned,  and  the  alteration  in  the  business  carried  on  on  the  premises 
insured  was  held  not  to  vitiate  the  policy.  The  judgment  in  that  case 
was  commented  on,  and  the  case  distinguished  in  Sillem  v.  Tliornton,  supra 
(where  the  premises  were  altered  after  the  commencement  of  the  risk  but 
before  the  execution  of  the  policy),  and  the  cornet  expressed  an  opinion 
{ibid.,  at  p.  882),  which,  however,  was  an  extra-judicial  opinion,  that  if  the 
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„        *  Sect.  8. — Contribution. 

Contribu- 
tion. 1067.  Where  several  fire  policies  are  effected  by  one  person  on 
ContribiTtion  same  property  with  several  insurance  companies,  the  assured 
can,  in  the  absence  of  any  stipulation  to  the  contrary  contained  in 
the  policies,  recover  from  any  one  company  the  whole  amount 
which  it  has  insured,  without  taking  into  account  the  amount  he 
has  insured  with  the  other  companies,  and  he  can  then  claim  the 
remainder  of  the  loss  from  the  latter. 

The  rule  of  contribution  applicable  to  such  fire  insurances  is  the 
same  as  that  which  prevails  in  the  cases  of  marine  insurance  and 
of  co-sureties  (r).  The  insurers  amongst  themselves  contribute 
equally,  if  each  company  is  an  insurer  for  an  equal  amount,  and, 
if  they  are  insurers  in  different  amounts,  then  each  company 
contributes  in  proportion  to  the  amount  it  has  insured.  Thus  if 
company  A.  has  insured  property  in  the  amount  of  1,000  and 
B.  in  ^500,  and  the  loss  is  ^1,000,  the  assured  can  recover 
from  A.  the  whole  of  the  ^1,000,  and  then  B.  would  have  to 
pay  A.  one-third  of  sBljOOO.  Or,  if  the  assured  first  claims  from 
B.,  and  recovers  from  B.  ^6500,  he  will  be  entitled  to  recover  from 
A.  the  remainder  of  the  loss,  namely,  £500,  and  B.  will  then  be 
entitled  to  recover  from  A.  £500,  less  one-third  of  £1,000  (s). 

Express  1068.  Fire  policies  usually  contain  conditions  which  exclude  or 

S^iaw^^*^^^    modify  the  application  of  the  above-stated  rules  of  law. 
°  They  sometimes  require  the  assured  to  notify  the  existence  of 

other  insurances  on  the  same  property  (t).  Further,  they  usually 
contain  conditions  which  limit  the  liability  of  the  insurers  in  cases 
where  several  policies  have  been  effected  on  the  same  property. 
These  conditions  provide  that,  in  the  cases  to  which  they  apply, 
the  responsibility  of  each  insurance  company  shall  be  limited  to 
the  rateable  proportion  of  the  loss.   This  means  that  each  company 


premises  were  altered  by  the  assured  after  the  making  of  the  policy  so  as  to 
make  their  condition  vary  from  the  description  and  to  increase  the  risk,  the 
liability  of  the  insurer  ceases  to  attach.  The  truth  of  this  latter  proposition 
was,  however,  denied  by  Willes,  J.,  during  the  argument  in  Stokes  v.  Cox 
(1856),  1  H.  &  N.  533,  538,  Ex.  Ch.  ;  and  the  better  opinion  seems  to  be  that 
the  alteration  has,  in  the  absence  of  any  condition  to  the  contrary  in  the  policy, 
only  the  effect  of  exempting  liability  for  loss  or  damage  occasioned  by  such 
alteration  (see  Leake,  Law  of  Contracts,  5th  ed.,  p.  275  ;  Thompson  v.  Hopper 
(1858),  E.  B.  &  E.  1038,  Ex.  Ch.,  per  Willes,  J.,  at  p.  1049).  But  now  this 
discussion  is  of  scarcely  any  importance,  since  modern  policies  always  contain 
the  above-mentioned  condition.  As  regards  the  construction  of  that  condition 
or  conditions  to  a  like  effect,  see  Sliaw  v.  Bohberds  (1837),  6  Ad.  &  El.  75  ; 
Barrett  v.  Jermy  (1849),  3  Exch.  535;  Glen  v.  Leiuis  (1853),  8  Exch.  607. 

(r)  See  titles  Equity,  Vol.  XIIL,  p.  30;  Guarantee,  Yol.  XV.,  pp.  526  et 
seq.  ;  and  p.  381,  ante. 

(s)  Deering  v.  Winclielsea  {Earl)  (1787),  2  Bos.  &  P.  270,  and  notes  thereto  in 
2  White  &  Tud.  L.  C,  7th  ed.,  540  ;  Craytliorne  v.  Siuinhurne  (1807),  14  Yes.  160  ; 
Whitinq  v.  Burke  (1871),  6  Ch.  App.  342;  Bendlehury  v.  Walker  (1841),  4 
Y.  &  C.  (ex.)  424,  441  (co-sureties) ;  Newhy  v.  Beed  (1763),  1  Wm.  Bl.  416 
(marine  insurance) ;  North  British  and  Mercantile  Insurance  Co.  v.  London, 
Liverpool,  and  Globe  Insurance  Co.  (1877),  5  Ch.  D.  569,  C.  A.  (especially  the 
judgment  of  James,  L.J.,  at  p.  581,  ibid.)  (fire  insurance). 

it)  See  p.  529,  ante. 
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shall  be  liable  in  proportion  to  the  amount  it  has  insured.    Thus,  Sect.  8. 

if  a  person  has  insured  goods  in  a  certain  office  for  £S,000  and  in  Contribu- 

another  office  for  £7,000,  then  on  sustaining  a  partial  loss  by  fire  tion. 
he  is  entitled  to  recover  from  the  former  office  three-tenths  of  the 
loss,  and  from  the  latter  seven-tenths. 

1069.  The  conditions  so  limiting  the  liability  of  the  insurers  in  Limit  of 
case  of  several  insurances  on  the  same  property  are  in  various  liability, 
forms.    The  following  is  a  usual  form  : — 

If  at  the  time  of  any  loss  or  damage  happening  to  any  property  hereby  Form, 
insured  there  be  any  other  subsisting  insurance,  whether  effected  by  the  insured 
or  by  any  other  person,  covering  the  same  property,  this  company  shall  not  be 
liable  to  pay  or  contribute  more  than  its  rateable  proportion  of  such  loss  or 
damage  (a). 

This  condition  is  not,  however,  to  be  literally  construed,  for  it  Construction 
could  not  be  intended  to  apply  to  insurances  effected  by  other  clause, 
persons  on  the  same  property  on  their  own  behalf.  It  could  only 
be  intended  to  apply  to  insurances  effected  on  the  same  property  on 
behalf  of  the  assured.  It  could  not  be  meant  to  apply,  for 
example,  to  insurances  by  a  tenant  for  life  and  a  remainderman, 
or  a  first  mortgagee  and  a  second  mortgagee  insuring  separate 
interests  in  the  same  property.  The  condition  must  be  read  in  a 
sensible  way,  and  it  cannot  be  assumed  that  insurance  offices 
intended  to  destroy  the  value  of  the  contract  of  indemnity  by 
reason  of  the  accidental  contract  of  somebody  else,  which  had  no 
connection  with  the  subject-matter  of  the  contract  or  the  price  paid 
for  the  insurance  {b), 

1070.  The  mode  in  which  the  principles  of  subrogation  and  insurance 
contribution  are  to  be  applied  in  cases  where  persons  having  on  same 
different  interests  have  insured  the  same  property  is  explained  in  different  ^ 
the  passage  from  the  judgment  already  quoted  (c).  persons. 

(a)  See  Nichols  &  Co.  v.  Scottish  Union  and  National  Insurance  Co.  (1885), 
2  T.  L.  E.  190. 

(6)  North  British  and  Mercantile  Insurance  Co.  v.  London,  Liverpool,  and  Glohe 
Insurance  Co.  (1877),  5  Oh.  D.  569,  C.  A.,  per  Jessel,  M.E.,  at  p.  577.  Modern 
policies  sometimes  limit  the  conditions  to  insurance  effected  by  or  on  behalf  of 
the  insured"  ;  see  p.  538,  post. 

(c)  See  pp.  494  seg'.,  ante;  North  British  and  Mercantile  Insurance  Co.  v. 
London,  Liverpool,  and  Globe  Insurance  Co.,  supra,  per  Mellish,  L.J.,  at 
p.  583.  The  facts  of  this  important  case,  so  far  as  they  are  material  to 
the  point  under  consideration,  are  as  follows  : — B.  &  Co.,  wharfingers,  had  by 
policies  of  insurance  insured  against  loss  or  damage  by  fire  in  certain  sums 
grain  and  seed  "the  assured's  own  interest,  or  on  commission  for  which  they 
were  responsible."  Part  of  the  grain  stored  in  the  warehouses  of  B.  &  Co. 
belonged  to  E.  &  Co.,  merchants,  and  by  the  usage  of  the  trade  B.  &  Co.,  as 
warehousemen,  were  responsible  to  E.  &  Co.  for  any  loss  or  damage  to  the 
grain  by  fire.  E.  &  Co.  had  insured  their  grain  by  fire  policies  with  other 
insurance  companies.  A  fire  destroyed  a  quantity  of  the  grain  so  stored  by 
E.  &  Co.  with  B.  &  Co.  B.  &  Co.  were  paid  in  full  by  the  several  insurance 
companies,  and  the  suit  was  instituted  to  determine  the  liability  of  the 
insurance  companies  inter  se.  It  was  held  that  B.  &  Co.  were  primarily  liable 
for  the  loss,  but,  being  indemnified  by  their  insurers,  the  latter  were  ultimately 
liable,  and  the  companies  with  whom  E.  &  Co.  were  insured  were  not  liable 
to  the  other  companies  to  contribute  to  the  loss.  See  also  Andreius  v.  Patriotic 
Insurance   Co.    of  Ireland  (No.  2)  (1886),  18  L.  E.   Ir.   355    (where  the 


538 


Insurance. 


Sect.  8. 

Contribu- 
tion. 


Several 
policies  in 
different 
forms. 


Conditions 
precedent  to 
liability. 


Since  that  judgment  (d)  was  delivered  many  insurance  of&ces 
have  modified  the  condition  now  under  consideration  by  expressly 
confining  it  to  cases  where  the  property  is  insured  in  several  offices 
by  or  on  behalf  of  the  same  assured.  At  the  same  time  the  offices 
have  entered  into  an  agreement  that  as  between  themselves  any  loss 
shall  be  apportioned  rateably  among  the  insurance  offices  concerned 
without  regard  to  the  rights  or  liabilities  of  the  assured  inter  se  (e). 

1071.  Very  difficult  questions  arise  as  to  contribution  by  insurance 
companies  where  there  are  several  policies  in  different  forms  and 
on  different  items  of  property.  For  instance,  there  may  be  specific 
policies  where  the  subject-matter  insured  by  one  policy  is  combined 
with  the  subject-matter  insured  by  another  policy ;  or  there  may 
be  policies  containing  the  condition  as  to  average  and  specific 
policies  not  containing  such  a  condition.  Such  questions  have  in 
this  country  been  determined  by  negotiation  between  the  offices  or 
by  arbitration,  and  there  are  no  English,  Scottish,  or  Irish  cases 
which  solve  the  various  difficulties  arising  in  cases  of  this  kind  (/). 

Sect.  9. — The  Adjustment  of  the  Loss. 
Sub-Sect.  1. — Conditions  Precedent  to  Lidbility. 

1072.  Conditions  are  always  found  in  fire  policies  requiring  the 
assured  to  give  notice  to  the  company  on  the  happening  of  a  loss 
within  a  specified  time  (usually  fifteen  days),  to  give  the  best 
practicable  particulars  ;  and  it  is  sometimes  stipulated  that  some 
formal  act  must  be  done  to  entitle  the  assured  to  recover.  These 
requirements  should  be  strictly  observed,  for  if  they  are  so  framed 
as  to  be  conditions  precedent  to  the  assured's  right  to  recover  that 
effect  will  be  given  to  them  {g). 

1073.  Whether  such  stipulations  are  conditions  precedent  or  not 
is  a  question  of  construction  Qi).    Where  the  policy  so  provides  in 


principle  of  North  British  and  Mercantile  Insurance  Co.  v.  London,  Liverpool,  and 
Glohe  Insurance  Co.  (1877),  5  Ch.  D.  569,  0.  A.,  was  applied  to  the  case  of  a 
landlord  and  tenant  who  had  effected  separate  insurances) ;  Scottish  Amicable 
Heritable  Securities  Association  v.  Northern  Assurance  Co.  (1883),  11  E.  (Ct.  of 
Sess.)  287  ;  Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society  (1888), 
13  App.  Cas.  699. 
{d)  See  p.  494,  ante. 

(e)  Bunyon,  Law  of  Fire  Insurance,  5th  ed.,  p.  287. 

(/)  In  Bunyon,  Law  of  Fire  Insurance,  5th  ed.,  pp.  299 — 319,  the  author 
has  stated  his  own  views  on  the  subject,  and  cites  and  criticises  Phillips, 
Law  of  Insurance,  ss.  366,  1263. 

((/)  Roper  V.  Lendon  (1859),  1  E.  &  E.  825  ;  Mason  v.  Harvey  (1853),  8  Exch. 
819  ;  Hiddle  v.  National  Fire  and  Marine  Insurance  Co.  of  New  Zealand,  [1896] 
A.  C.  372,  r.  C. ;  Worsley  v.  Wood  (1796),  6  Term  Hep.  710;  Routledge  v. 
Burrell  (1789),  1  Hy.  Bl.  254  ;  and  see  p.  528,  ante.  As  to  extension  of  time,  see 
Re  Carr  and  the  Su7i  Fire  Insurance  Co.  (1897),  13  T.  L.  E.  186,  0.  A. 

(h)  See,  for  example,  London  Guarantie  Co.  y.  Fea^^nley  [1880),  5  App.  Cas.  911 
(proviso  in  fidelity  guarantee  for  prosecution  of  defaulting  servant;  and  see  p.  534, 
ante).  If  the  condition  be  "  Particulars  of  loss  to  be  given  within  fifteen  days, 
in  default  no  claim  to  be  paid  until  such  particulars  be  given,"  the  latter  words 
prevent  the  former  from  being  a  condition  precedent  ( Weir  v.  Northern  Counties 
of  England  Insurance  Co.  (1879J,  4  L.  E.  Ir.  689) ;  and  see  title  Contract,  Vol. 
YIL,  p.  435. 
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express  terms  they  will,  if  possible,  be  so  construed  (i) ;  but  the 
-courts  will  always  endeavour  to  put  a  reasonable  construction  on 
the  whole  contract,  e.g.,  when  the  conditions  stipulate  for  such 
evidence  as  shall  be  satisfactory  to  the  directors  of  the  company, 
this  is  held  to  mean  such  evidence  as  is  sufficient,  or  as  would 
.satisfy  reasonable  directors  {j). 

The  strict  performance  of  such  conditions  as  are  above  referred 
to  may  be  waived,  as  all  others,  by  the  conduct  of  the  parties  for 
whose  benefit  the  conditions  are  inserted,  as  where,  though  the 
assured  has  failed  to  comply  with  a  condition  as  to  notice  of  loss,  the 
company  demands  compliance  with  some  condition  as  to  proof  {k). 

1074.  The  question  whether  the  claim  is  fraudulent  within  the 
meaning  of  the  usual  condition  against  fraudulent  claims  (/)  is  one 
of  fact,  namely,  whether  the  claim  is  wilfully  false  in  any  substantial 
respect  (m). 

Sub-Sect.  2. — Amount  RecoveraUe. 

1075.  Very  few  fire  policies  are  " valued "  policies;  in  fact  they  Valued 
generally  contain  a  stipulation  that   the  assured  shall  deliver  policies, 
particulars  of  articles  damaged  or  destroyed,  with  their  estimated 
value,  and  the  estimated  amount  of  the  loss  or  damage  having 
regard  to  their  several  values  at  the  time  of  the  fire,  or  in  some 
other  manner  indicate  that  the  insurer's  liability  is  measured  by 

the  actual  cost  of  the  property  destroyed  or  damaged  or  its  value  to 
the  assured  immediately  before  the  fire  (71). 

As  regards  goods  and  merchandise  insured,  the  insurers  are  liable 
to  pay  an  amount  equal  to  their  value  to  the  assured  immediately 
before  the  fire. 

In  the  case  of  buildings  and  machinery  the  amount  of  the 
insurer's  liability  is  measured  by  the  cost  of  repairing  the  damage, 
making  due  allowance  (as  to  which  no  settled  rule  can  be  laid  down) 
for  the  excess  of  the  value  of  the  new  buildings  or  machinery  over 
the  old  ones  (0). 

{i)  See  London  Guarantie  Co.  v.  Fearnley  (1880),  5  App.  Cas.  911 ;  compare 
Bradley  v.  Essex  and  Suffolk  Accident  Indemnity  Society,  Ltd.  (1911),  27  T.  L.  E.  455. 

{j)  Braunsfnn  v.  Accidental  Death  Insurance  Co.  (1861),  1  B.  &  S.  782 ;  Riddle 
V.  National  Fire  and  Marine  Insurance  Go.  of  New  Zealand,  [1896]  A.  C.  372,  P.  0.  ; 
compare  Strong  v.  Harvey  (1825),  3  Bing.  304. 

{k)  See  p.  530,  ante ;  Donnison  v.  Employers'  Accident  and  Live  Stock  Insur- 
ance Co.  (1897),  24  E.  (Ct.  of  Sess.)  681  (accident  insurance) ;  and  see  American 
cases  cited,  Bunyon,  Law  of  Fire  Insurance,  5th  ed.,  p.  219. 

(Z)  See  p.  529,  ante. 

(m)  Ooulstone  v.  Royal  Insurance  Go.  (1858),  1  F.  &  F.  276,  i^er  Pollock,  C.B., 
at  p.  279 ;  Norton  v.  Roijal  Fire  and  Life  Assurance  Co.  (1885),  1  T.  L.  E.  460 ; 
varied  on  appeal  (1885),  Times,  12th  August,  C.  A.  ;  compare  Levy  v.  Baillie 
(1831),  7  Bing.  349. 

(n)  There  is  no  reason  why  the  valuation  in  the  policy  on  goods  should  not 
be  binding,  inasmuch  as  such  an  instance  is  not  within  the  Life  Assurance 
Act,  1774  (14  Geo.  3,  c.  48),  s.  4  (see  p.  514,  ante);  and  see  Waters  v.  Monarch 
Fire  and  Life  Assurance  Co.  (1856),  5  E.  &  B.  870,  877,  882.  But  it  seems  that 
the  Act  of  1774  would  prevent  effect  being  given  to  a  valuation  in  a  policy  on 
houses.  Sometimes,  however,  the  assured  is  under  a  legal  obligation,  where  a 
house  is  destroyed  by  fire,  to  replace  it  by  a  more  expensive  structure,  and  in 
such  case  it  seems  that  there  is  nothing  in  the  Act  of  1774  to  prevent  the 
assured  from  insuring  against  such  liabihty. 

(0)  Vance  v.  Forsttr  (1841),  Ir.  Circ.  Cas.  47.  Losses  in  the  nature  of  loss  of 
profits  are  not  recoverable  unless  expressly  covered  ;  see  p.  521,  ante. 
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Sub-Sect.  3. — Arbitration  Clauses. 

1076.  There  are  but  few  decisions  determining  the  proper  mode 
of  estimating  the  value  to  the  assured  of  property  destroyed  or 
damaged  by  fire,  because  wherever  there  is  any  dispute  as  to 
the  amount  of  loss  for  which  the  insurance  office  is  liable,,  the- 
question  is  almost  always  decided  by  arbitration  in  accordance  with 
the  arbitration  clause  in  the  policy. 

Some  policies  contain  a  clause  that  in  case  of  dispute  as  to  the 
amount  of  the  loss  the  matter  shall  be  referred  to  arbitration,  or 
that  the  insurer  shall  be  liable  for  the  loss  only  determined  by 
arbitration.  In  others,  including  almost  all  modern  policies,  there  is  a 
clause  stipulating  that  in  case  of  any  dispute  arising  under  the  policy 
such  dispute  shall  be  referred  to  arbitration,  and  the  obtaining  an 
award  shall  be  a  condition  precedent  to  the  right  to  sue.  The  effect 
of  such  clauses  and  the  power  of  the  courts  to  stay  actions  under 
the  provisions  of  the  Arbitration  Act,  1889  (p),  have  been  dealt  with 
elsewhere.  It  is  sufficient  here  to  state  that  where  a  cause  of 
action  has  arisen  and  fraud  is  alleged  as  a  defence,  the  court  will 
not  as  a  rule  stay  the  action,  unless  the  arbitration  clause  is  so 
framed  that  an  award  is  made  a  condition  precedent  to  the  right  of 
action,  in  which  case  the  assured  cannot  maintain  an  action  on 
the  policy  until  he  has  obtained  an  award  (q). 

Sub-Sect.  4. — Average. 

1077.  In  treating  of  marine  insurance  it  has  been  shown  that  the 
underwriter  is  answerable  for  such  proportion  only  of  the  loss  as  the 
amount  insured  bears  to  the  value  of  the  property  or  of  the  interest 
therein  of  the  assured,  and  that  he  pays  no  loss  except  with  reference 
to  the  sum  on  which  the  premium  is  paid — the  whole  sum  if  the  loss 
be  total,  some  aliquot  portion  of  that  sum  if  the  loss  be  partial. 
An  entirely  different  rule  prevails  in  fire  insurance  in  the  absence- 
of  an  express  stipulation  to  the  contrary.  In  fire  insurance  the 
insurance  office  is  liable  up  to  the  amount  insured  for  any  loss, 
whether  partial  or  total.  Thus,  if  the  value  of  the  property  insured 
be  iG10,000  and  the  amount  insured  ^1,000,  and  a  partial  loss, 
occurs  of  10  per  cent.,  the  fire  insurance  company  will  be  liable  to 
pay  the  whole  of  the  i61,000,  whereas  in  the  case  of  marine  insur- 
ance the  underwriters  would  be  liable  to  pay  only  10  per  cent,  of 
the  jei,000,  that  is  to  say,  £100. 

There  are,  however,  many  fire  policies  which  contain  what  is 


(p)  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4;  see  title  Arbiteation„ 
Vol.  I.,  pp.  444  et  seq.,  453;  Gaw  v.  British  Law  Fire  Insurance  Co.,  [1908]  1 
I.  E.  245,  0.  A. 

{q)  Scott  V.  Avery  (1856),  5  H.  L.  Cas.  811 ;  Tredwen  v.  Holman  (1862),. 
1  H.  &  C.  72 ;  Braunstein  v.  Accidental  Death  Insurance  Co.  (1861),  1  B.  &  S. 
782 ;  Elliott  v.  Boyal  Exchange  Assurance  Co.  (1867),  L.  E.  2  Exch.  237 ;  Viney 
V.  Bignold  (1887),  20  Q.  B.    D.  172;  Trainor  v.  Phoenix  Fire  Assurance  Co.. 

(1891)  ,  65  L.  T.  825 ;  Scott  v.  Mercantile  Accident  and  Guarantee  Insurance  Co. 

(1892)  ,  66  L.  T.  811,  C.  A.  ;  Caledonian  Insurance  Co.  v.  Gilmour,  [1893]  A.  C. 
85  ;  Ilamlyn  &  Go.  v.  Talisher  Distillery ,  [1894]  A.  C.  202 ;  Spurrier  v.  La 
Cloche,  [1902]  A.  C.  446,  P.  C. ;  Sharpington  v.  Fulham  Guardians,  [1904]  2, 
Ch.  449  ;  Keniuorthy  v.  Queen  Insurance  Co.  (1892),  8  T.  L.  E.  211. 
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called  "  the  average  clause."   It  places  fire  insurance  in  this  respect      Sect.  9. 
on  the  same  footing  as  marine  insurance,  and  stipulates  that  if  the  The 
property  covered  by  insurance  shall  at  the  breaking  out  of  any  fire  Adjustment 
be  collectively  of  a  greater  value  than  the  sum  insured,  then  the  of  the  Loss, 
assured  shall  be  considered  his  own  insurer  for  the  difference,  and 
shall  bear  a  rateable  share  of  the  loss  accordingly  (r).    Such  an 
average  clause  is  rarely  found  in  "  specific  "  policies,  that  is  to  say, 
in  policies  in  which  the  property  insured  is  specifically  described 
and  earmarked;   but  it  is  usual  in  policies  which  are  called 
floating"  policies,  that  is  to  say,  on  any  goods  of  a  certain  descrip- 
tion which  may  be  from  time  to  time  during  the  currency  of  the 
policy  on  the  premises  mentioned  in  the  policy. 

Sect.  10. — Rights  and  Duties  of  Insurers  after  Loss. 
Sub-Sect.  1. — Entry  on  the  Premises  and  Salvage. 

1078.  The  insurers  have,  it  seems,  the  right  by  usage  to  enter  To  enter  on 
upon  the  premises  for  the  purpose  of  ascertaining  the  damage  to  premises, 
the  property  insured  and  protecting  it  from  further  damage  or 

loss,  and  to  retain  possession  for  a  reasonable  time ;  and  a  condition 
to  that  effect  is  usually  inserted  in  the  policy,  but  if  they  retain 
possession  for  an  unreasonable  time,  they  may  become  liable  in 
damages  to  the  assured  (s). 

1079.  Fire  insurance  differs  from  marine  insurance   in  this  Notice  of 
respect,  that  it  does  not  recognise  a  right  upon  giving  notice  of  abandonment, 
abandonment  to  recover  as  for  a  constructive  total  loss,  though  if 

the  insurers  pay  the  whole  amount  insured  they  are,  by  the  prin- 
ciples of  subrogation,  entitled  to  the  salvage,  that  is  to  say,  to  all 
that  remains  of  the  property  insured  after  the  fire  {t) . 

Sub-Sect.  2. — Reinstatement. 

1080.  The  sum  required  to  reinstate  the  insured  premises  is  one  Reinstate- 
thing ;  the  loss  which  the  insurers  may  be  called  upon  to  pay, 
especially  when  different  interests  in  the  same  property  have  been 
separately  insured,  may  be  quite  another  {ii).  Fire  policies, 
therefore,  always  contain  a  clause  giving  the  insurers  the  right  of 
reinstatement  in  lieu  of  paying  the  amount  of  the  loss  to  the 
insured.    The  clause  is  to  the  effect  that  the  company  will  reserve 

to  itself  the  right  of  reinstatement  in  preference  to  the  payment 
of  the  claim  if  it  should  deem  the  former  course  to  be  most 

(r)  A  policy  expressed  to  be  subject  to  average"  implies  the  above- 
mentioned  average  clause  [Acme  Wood  Flooring  Co.,  Ltd.  v.  Marten  (1904),  9  Com. 
Cas.  157). 

(s)  Oldfield  V.  Price  (1860),  2      &  F.  80,  and  note(M.). 

[t)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A.,  per  Brett,  L.J.  As 
to  the  rule  in  marine  insurance,  see  pp.  480  et  seq.,  ante.' 

(w)  Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society  (1888), 
13  App.  Cas.  699  (where  premises  were  mortgaged  to  different  incumbrancers 
who  insured  in  separate  offices,  the  value  of  the  premises  was  sufficient  before 
the  fire  to  pay  all  the  incumbrances,  but  not  sufficient  after  the  fire.  The  prior 
incumbrancers  accepted  a  sum  sufficient  to  reinstate  the  premises  but  did  not 
reinstate  them,  and  it  was  held  that  the  plaintiffs,  who  were  subsequent 
incumbrancers,  were  entitled  to  recover  to  the  extent  of  their  loss). 
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expedient.  The  insurers  have  thus  the  power  of  electing  to 
reinstate,  and  after  having  so  elected  are  in  the  same  position  as  if 
the  policy  had  contained  an  absolute  stipulation  to  reinstate  the 
premises  in  the  case  of  fire,  and  an  election  once  made  by  the 
insurers  is  binding  on  them  and  cannot  be  revoked  on  the  ground 
that  circumstances  have  intervened  making  the  reinstatement 
more  difficult  or  expensive  {a). 

1081.  The  term  "to  reinstate,"  when  applied  to  property  in  the 
nature  of  chattels,  means  to  replace  the  property  in  statu,  but  not 
necessarily  in  situ.  Thus  where,  by  the  act  of  the  assured  or 
otherwise,  it  has  been  impossible  to  reinstate  the  chattels  in  the 
place  where  they  were,  the  insurers  are  entitled,  under  a  condition 
empowering  them  to  "  reinstate  or  replace  property  damaged,"  to 
discharge  their  obligation  by  making  them  as  good  as  they  were 
before  the  fire ;  and  the  assured  on  his  part  may  move  them  to 
another  place  within  a  reasonable  distance  from  their  original 
position,  and  then  require  the  insurers  either  to  pay  the  amount  of 
the  damages  or  to  repair  them  in  the  place  to  which  they  have  been 
removed  (6). 

1082.  Apart  from  any  clause  in  the  policy  itself,  an  insurance 
office  may  be  required  to  cause  the  insurance  money  to  be  laid  out 
in  rebuilding  (c).  In  order  to  obtain  the  benefit  of  this  statutory 
provision  (c),  a  person  interested  must  show  that  he  made  a  distinct 
request  to  the  office  to  lay  out  the  money  according  to  the 
statute  (c).  A  demand  that  the  money  shall  be  paid  to  him  or  for 
his  benefit,  and  not  to  the  assured,  is  not  such  a  request  as  is 
required  (c),  nor  is  the  owner  entitled  himself  to  rebuild,  and  then 
to  call  upon  the  insurers  to  pay  the  cost  incurred  {d). 

(a)  Broivn  v.  Royal  Insurance  Co.  (1859),  1  E.  &  E.  853.  This  case  was 
decided  "upon  demurrer,  dissentiente  Eele,  J.  The  court  expressly  abstained 
from  expressing  any  opinion  as  to  the  amount  of  damages  which  could  be 
recovered  under  the  policy.  The  plea  demurred  to  stated  that  whilst  the 
defendants  were  proceeding  to  reinstate,  the  premises  became  dangerous  and 
were  caused  to  be  removed  by  the  Commissioners  of  Sewers  under  the  provisions 
of  the  Building  Acts,  that  their  dangerous  condition  was  not  caused  by  the 
fire,  and  that  by  their  removal  reinstatement  had  been  rendered  impossible. 
This  plea  was  held  bad  on  demurrer  on  the  ground  that  the  insurance  office 
having  made  their  election  to  reinstate  were  absolutely  bound  to  do  that  they 
had  elected  to  do.  Some  policies  contain  a  condition  framed  for  the  purpose 
of  protecting  insurers  against  such  contingencies  as  occurred  in  Brown  v. 
Boyal  Insurance  Co.,  supra.    See  Bunyon,  Law  of  Fire  Insurance,  5th  ed.,  p.  228. 

(&)  Anderson  v.  Commercial  Union  Assurance  Co.  (1855),  55  L.  J.  (q.  b.)  146 ; 
148,  149,  C.  A. 

(c)  Under  the  Eires  Prevention  (Metropolis)  Act,  1774  (14  Geo.  3,  c.  78),  s.  83, 
which  enacts  in  substance  that  it  shall  be  lawful  for  fire  insurance  offices,  and 
that  they  are  authorised  and  required  upon  the  request  of  any  persons 
interested  in  the  buildings  insured,  or  upon  any  grounds  of  suspicion  that  the 
owners,  occupiers,  or  other  persons  who  have  insured  the  buildings  have  been 
guilty  of  fraud,  or  of  wilfully  setting  their  houses  or  other  buildings  on  fire,  to 
cause  the  insurance  money  to  be  expended  as  far  as  the  same  will  go  towards 
reinstating  the  buildings,  unless  the  party  claiming  such  insurance  money  shall 
within  sixty  days  next  after  the  adjustment  of  the  claim  give  a  sufficient 
security  that  the  insurance  money  shall  be  expended  as  aforesaid.  As  to  the 
application  of  this  provision,  see  note  (d),  p.  543,  post. 

{d)  Simpson  v.  Scottish  Union  Insurance  Co.  (1863),  1  Hem.  &  M.  618.  It 
seems  doubtful  whether  the  insurance  office  can  be  compelled  by  mandamus 
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1083.  A  tenant  cannot,  in  the  absence  of  special  provisions,     Sect.  lo. 
compel  his  landlord  to  apply  moneys  received  from  his  insurers  in   Rights  and 
reinstating  the  premises,  although  the  tenant  himself  remains    Duties  of 
liable  to  pay  rent(e).    He  can,  however,  apply  under  the  statute  Insurers 
above  referred  to  (ee),  and  obtain  an  injunction  to  restrain  the  ^  Loss, 
insurers  from  paying  the  insurance  moneys  to  the  landlord  without  Tenant's 
sufficient  security  that  he  will  rebuild  (/).  rights. 

Sub-Sect.  3. — Rights  on  Assignment  of  Policy. 

1084.  When  there  has  been  an  absolute  assignment  in  writing  of  Assignment 
the  policy  or  the  money  due  thereunder,  and  the  requisite  notice  policy, 
thereof  in  writing  has  been  given  to  the  insurers,  the  assignee  is 
entitled  to  pursue,  in  his  own  name,  all  the  remedies  of  the 
assured  (^).    If  the  assignment  is  disputed  the  insurers  should 

apply  for  relief  by  way  of  interpleader  (^). 


Part  IV. — Life  Insurance. 

Sect.  1. — Nature  of  Life  Insurance  and  Insurable  Interest. 

Sub-Sect.  1. — Definition  of  Life  Insurance.    Not  a  Contract  of  Indemnity. 

1085.  Life  insurance  may  be  defined  as  a  contract  by  which  the  Definition  of 
insurer  agrees  upon  the  death  of  the  person  whose  life  is  insured  ^^^^  insurance 
(commonly  called  the  life  insured)  to  pay  a  given  sum  in  considera- 
tion of  the  payment  by  or  on  behalf  of  the  assured  during  the 
continuance  of  the  life  of  certain  sums  called  premiums  (i). 

to  reinstate  {Wimbledon  Park  Golf  Gluh  y.  Imperial  Insurance  Co.  (1902),  18 
T.  L.  E.  815).  The  report  of  this  case,  however,  is  unsatisfactory  and  it  is 
difficult  to  discover  the  exact  ratio  decidendi.  The  above-mentioned  enact- 
ment (see  note  (c),  p.  542,  ante),  which  occurs  in  a  Metropolitan  Building  Act 
the  bulk  of  which  has  been  repealed,  has  been  held  to  apply  to  insurance  on 
buildings  in  England  and  Wales  generally  {Re  Barker,  Ex  parte  Gorely  (1864), 
4  De  Gr.  J.  &  Sm.  477,  but  the  correctness  of  this  decision  has  been  doubted; 
Westminster  Fire  Office  y.  Glasgoiu  Investment  Society  (1888),  13  App.  Gas.  699, 
per  Lord  Watson,  at  p.  716,  and  see  per  Lord  Selborne,  at  p.  713).  It  was 
clearly  intimated  in  the  last-mentioned  case  (see  pp.  707,  716)  that  it  does  not 
apply  to  Scotland.  See,  further,  Pe  Quiche's  Trusts,  Poltimore  v.  Quiche,  [1908] 
1  Ch.  887  ;  and  title  Building  Oonteacts,  Engineers,  and  Architects, 
Vol.  IIL,  pp.  191,  192. 

(e)  Leeds  v.  Cheetham  (1827),  1  Sim.  146;  Holtzapffel  v.  Baher  (1811),  18  Yes. 
115  ;  Lofft  V.  Dennis  (1859),  1  E.  &  E.  474  ;  Hare  y.  Groves  (1796),  3  Anst.  687. 

(ee)  See  note  (c),  p.  542,  ante. 

If)  Wimhledon  Park  Golf  Club  v.  Imperial  Insurance  Co.  (1902),  18  T.  L.  E. 
815,  816. 

{g)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (6) ;  E.  S.  C,  Ord.  57, 
r.  1  (a);  Matthew  v.  Northern  Assurance  Co.  (1878),  9  Ch.  D.  80 ;  see, further,  as 
to  assignment,  pp.  558  et  seq.,  post;  and  titles  Choses  in  Action,  Vol.  IV. y 
p.  367  ;  Equity,  Vol.  XIIL,  p.  102. 

{h)  E.  S.  C,  Ord.  57,  r.  6 ;  see  p.  565,  post;  and  title  Interpleader,  p.  587, 
post. 

{i)  In  Dalby  v.  India  and  London  Life- Assurance  Co.  (1854),  15  0.  B.  365^ 
Ex.  Ch.,  Parke,  B.,  at  p.  387,  says:  "The  contract  commonly  called  life- 
assurance,  when  properly  considered,  is  a  mere  contract  to  pay  a  certain  sum  of 
money  on  the  death  of  a  person,  in  consideration  of  due  payment  of  a  certain 
annuity  for  his  life,  the  amount  of  the  annuity  being  calculated  in  the  first 
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Insurance. 


Sect.  1. 

Nature  of 
Life 

Insurance 

and  Insur- 
able 

Interest. 

The  insurable 
interest  must 
be  generally 
of  a  pecuniary 
character. 


The  contract  differs  from  other  contracts  of  insurance  in  this 
important  respect,  that  it  is  not  a  contract  of  indemnity.  This  is 
obvious  from  the  fact  that  a  man  may  insure  his  Hfe  for  any  sum 
that  he  pleases,  and  his  executors  or  representatives  can  recover 
this  sum  in  full  from  the  insurers  (J). 

Sub-Sect.  2. — Insurable  Interest. 

1086.  The  interest  (/c)  necessary  to  support  an  insurance  must  be 
of  a  pecuniary  character,  that  is  to  say,  the  assured  must  stand  in 
such  a  relation  to  the  event  which  is  the  subject-matter  of  the 
insurance  that  he  must  by  the  happening  of  the  event  sustain  or  be 
presumed  to  sustain  some  pecuniary  loss  {I). 

It  has  been  said  that  a  person  has  an  insurable  interest  in  his 
own  life  to  an  indefinite  extent,  because  by  insuring  it  he  can 
protect  his  estate  from  that  loss  of  his  future  gains  or  savings 
which  might  be  the  result  of  his  premature  death  {m).  But  the 
better  view  seems  to  be  that  the  case  of  a  person  insuring  his  own 
life  is  not  within  the  mischief  of  the  statute  (n),  and  that  the 
first  section  of  that  enactment,  therefore,  may  be  and  ought  to  be 
construed  as  if  the  words  person  or  persons  "  were  preceded  by 
the  word  "  other." 

Insurable  1087.  A  wife  has  an  insurable  interest  in  her  husband's  life  (o), 

interest  in  life  and  a  husband  has  an  insurable  interest  in  the  life  of  his  wife(_p). 

of  husband  

or  wife.  instance  according  to  the  probable  duration  of  his  life,  and  when  fixed  it  is  con- 

stant and  invariable."  In  the  case  of  participating  policies"  the  assured 
becomes  entitled  in  certain  events  to  participate  in  the  profits  of  the  company. 
The  effect  of  such  policies  has  been  considered  in  British  Equitable  Insurance 
Co.,  Ltd.  V.  Baily,  [1906]  A.  C.  35;  Baerlein  y.  Dickson  (1909),  25  T.  L.  E.  585. 
Sometimes  the  insurer's  contract  is  to  pay  a  sum  at  a  given  age  in  considera- 
tion either  of  a  lump  sum  payment  or  of  a  periodical  premium.  In  such  case 
the  policy  is  called  an  "  endowment  policy."  Policies  sometimes  contain  a  pro- 
vision for  payment  during  life  of  a  surrender  value  (see  Ingram- Johnson  v. 
Century  Insurance  Co.,  [1909]  S.  0.  1032  ;  Mortgage  Insurance  Corporation  v. 
Inland  Revenue  Commissioners  (1888),  21  Q.  B.  D.  352,  C.  A.).  In  the  absence 
of  such  an  agreement,  companies  are  usually  willing,  after  the  insurance  has 
been  in  force  for  three  years,  to  pay  a  surrender  value  to  an  assured  who 
desires  to  discontinue  the  payment  of  premiums.  As  to  the  valuation  of 
policies  in  case  of  winding-up,  see  the  Assurance  Companies  Act,  1909  (9  Edw.  7, 
c.  49),  s.  17  (1) ;  title  Companies,  Vol.  V.,  p.  637. 

{j)  Wainewright  v.  Bland  (1835),  1  Mood.  &  E.  481,  487;  see  M'Farlane  v. 
Royal  London  Friendly  Society  (1886;,  2  T.  L.  E.  755,  per  Pollock,  B.,  at  p.  756. 

{k)  As  to  the  legality  at  common  law  of  a  wager  on  a  life  and  the  subsequent 
provisions  of  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  relating  to  the 
insurable  interest,  see  p.  514,  ante. 

{I)  Halford  v.  Kymer  (1830),  10  B.  &  C.  724,  per  Lord  Tenterden,  C.J., 
at  p.  728. 

(m)  Bunyon,  Law  of  Life  Assurance,  4th  ed.,  p.  14. 

{n)  Life  Assurance  Act,  1774  (14  Greo.  3,  c.  48);  see  p.  514,  anie.  See 
M'Farlane  v.  Royal  London  Friendly  Society^  supra,  at  p.  756,  and  Griffiths  v. 
Fleming,  [1909]  1  K.  B.  805,  C.  A.,  per  Kennedy,  L.J.,  at  pp.  820,  821,  citing 
Wainewright  v.  Bland,  supra,  at  p.  488. 

(o)  This  was  held  by  Lord  Kenyon,  0.  J.,  in  Reed  v.  Royal  Exchange  Assurance 
Co.  (1795),  Peake,  Add.  Gas.  70,  on  the  ground  that  she  is  presumed  to  have  a 
pecuniary  interest  in  his  life. 

{j))  The  view  taken  by  the  Court  of  Appeal  in  Griffiths  v.  Fleming,  supra, 
is  that,  as  an  insurance  by  a  husband  on  the  life  of  his  wife  and  an 
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Moreover,  it  is  provided  that  a  married  woman  may  effect  a  policy     Sect.  i. 
upon  her  own  life  or  the  life  of  her  husband  for  her  separate  use  ;    Nature  of 
and  a  husband  and  wife(g)  are  enabled  to  make  a  provision  for  each  Life 
other  and  for  their  children  by  means  of  a  policy  of  insurance.  Insurance 

and  Insur- 

1088.  A  parent  has  no  insurable  interest  in  the  life  of  his  child,  able 
qua  child  (r) ;  nor  has  a  child  an  insurable  interest  in  the  life  of  Interest, 
his  parent,  qua  parent  {a).  Insurable 

interest  of 

1089.  A  person  has  under  the  Act  of  1774  (6)  an  msurable  interest  children  ; 
in  the  life  of  his  debtor  to  the  amount  of  the  debt,  because,  it  is  Of  creditors 
said,  the  chance  of  obtaining  payment  is  presumed  to  be  diminished 

by  the  death  of  the  debtor  (c).    On  the  same  principle  it  has  been  Of  surety; 

assumed  that  a  surety  has  an  insurable  interest  in  the  life  of  the 

principal  debtor  to  whom  he  is  entitled  to  look  for  an  indemnity  {cl) ; 

and  so  one  of  two  joint  obligors  has  an  interest  in  the  life  of  the 

other  to  the  extent  of  one-half  of  the  debt  (g).    A  trustee  may  of  trustee  or 

have  an  insurable  interest  in  respect  of  the  legal  interest  in  trust  executor. 

property  vested  in  him ;  for  instance,  an  executor  who,  by  the 


insurance  by  the  wife  on  the  husband's  life  are  not  within  the  mischief 
of  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  the  words  "person  or 
persons  "  in  s.  1  {(hid.)  do  not  include  the  husband  or  the  wife  of  the 
assured.  Indeed,  this  seems  the  only  ground  on  which  an  insurance  on  the  life 
of  the  assured' s  husband  or  wife,  qua  husband  or  wife,  can  be  held  valid, 
inasmuch  as  the  statute  requires  that  in  all  cases  to  which  it  applies  the  amount 
or  value  of  the  interest  should  be  capable  of  being  estimated.  The  law  on  this 
subject  is  evidently  in  a  very  unsatisfactory  condition.  It  is  much  to  be  desired 
that  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48),  should  be  amended  by 
making  it  clear  in  what  cases  and  to  what  extent  a  person  can  insure  another's 
life,  as  has  been  done  in  the  Canadian  Code  cited  in  Anctil  v.  Manufacturers' 
Life  Insurance  Co.,  [1899]  A.  0.  604,  606,  P.  C.  The  American  cases  on 
insurable  interest  in  life  policies  are  collected  in  1  May,  Law  of  Insurance, 
ss.  103—109. 

{q)  Married  Women's  Property  Act,  1882  (45  &  46  Yict.  c.  75),  s.  11 ;  and  see 
title  Husband  and  Wife,  Vol.  XYL,  pp.  399  et  seq.,  where  this  enactment  is 
fully  dealt  with.  As  to  the  construction  and  effect  of  such  policies,  see  in 
addition  the  cases  there  cited: — Be  Burrows'  Trusts  (1864),  10 L.  T.  184;  Be Lyne's 
Trust  (1869),  L.  E.  8  Eq.  65  (distinguished  in  Be  Griffiths'  Policy,  [1903]  1  Ch. 
739).  The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  was 
appHed  in  a  case  where  no  policy  had  been  issued,  the  proposal  having  been 
accepted  by  parol  only  [Newman  v.  BeLsten  (1884),  28  Sol.  Jo.  301,  C.  A.).  Similar 
provisions  are  contained  in  the  Married  Women's  Policies  of  Assurance  (Scotland) 
Act,  1880  (43  &  44  Yict.  c.  26),  s.  2.  The  following  cases  have  been  decided 
under  that  A.ct -.—Kennedy' s  Trustees  v.  Sharpe  (1895),  23  E.  (Ct.  of  Sess.)  146; 
Steivart  v.  Hodge  (1901),  8  Scots  Law  Times,  436  ;  Schumann  v.  Scottish  Widoivs' 
Fund  Society  (1886),  13  E.  (Ct.  of  Sess.)  678 ;  Scottish  Life  Co.  v.  Donald  (1902), 
9  Scots  Law  Times,  158. 

(r)  Halford  v.  Kymer  (1830),  10  B.  &  C.  724 ;  Worthington  v.  Curtis  (1875), 
1  Ch.  D  419,  C.  A.,  followed  in  A.-G.  v.  Murray,  [1904]  1  K.  B.  165,  C.  A. ; 
and  compare  title  Infants  and  Children,  p.  162,  ante. 

(a)  Howard  v.  Befuge  Friendly  Society  (1886),  54  L.  T.  644. 

(6)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48);  see  p.  514,  ante. 

(c)  Anderson  v.  Edie  (1795),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  914. 
Secus,  where  the  debt  arises  under  an  illegal  contract,  as  for  instance  money 
won  at  an  illegal  game  {Dwyer  v.  Edie  (1788),  2  Park  on  Marine  Insurance, 
8th  ed.,  p.  914. 

(d)  Lea  v.  Hinton  (1854),  5  De  G.  M.  &  G.  823,  C.  A. 

(e)  Branford  v.  Saunders  (1877),  25  W.  E.  650. 
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Mere  moral 
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Eights  of 
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direction  of  his  testator,  insures  the  life  of  a  person  in  the  continu- 
ance of  whose  life  the  estate  is  interested  has  a  sufficient  insurable 
interest  (/). 

1090.  A  mere  moral  obligation  as  distinguished  from  a  legal 
obligation  does  not  constitute  an  insurable  interest  (^).  But  where 
a  person  is  under  a  legal  obligation  (for  instance,  by  reason  of  a 
legally  binding  promise)  to  bear  the  expense  of  maintaining  a 
child,  and  has  undertaken  that  burden,  then,  if  he  has  a  reasonable 
expectation  that  the  child  when  of  age  will  repay  the  money 
so  expended  on  his  behalf,  he  may  have,  it  seems,  an  insurable 
interest  in  the  child's  life  to  the  amount  of  the  sum  expended 
by  him,  analogous  to  that  which  a  creditor  has  in  the  life  of  his 
debtor  (h), 

A  clerk  in  a  bank  or  other  business,  who  is  engaged  at  a  certain 
salary  and  for  a  certain  period,  has  an  insurable  interest  in  the 
life  of  the  managing  partner  to  the  extent  of  so  much  of  the  period 
as  remains  unexpired  at  the  time  of  the  effecting  of  the  policy,  but 
he  has  no  insurable  interest  merely  by  reason  of  a  promise  (without 
consideration)  having  been  made  to  him  by  the  manager  that  he 
would  not  during  his  life  enforce  payment  of  a  debt  due  from  the 
clerk  (i). 

An  assignee  of  a  policy  acquires  the  rights  of  an  assignor  and 
can  therefore  recover  the  amount  insured,  although  he  himself  has 
no  insurable  interest  (k). 


f)  TidswdJ  V.  Anker  stein  (1792),  Peake,  151. 

{g)  Haljord  v.  Kijmer  (1830),  10  B.  &  C.  724;  Worthington  v.  Curtis  (1875),  1 
Ch.  D.  419,  C.  A. ;  Harse  v.  Fearl  Life  Assurance  Co.,  [1904]  1  K  B.  558,  C.  A. 

(A)  Barnes  v.  London,  Edinhurgli  and  Glasgoiu  Life  Assurance  Co.,  [1892] 
1  Q.  B.  864.  This  case,  in  which  it  does  not  appear  that  the  promise  was 
legally  binding,  is  explained  in  Harse  v.  Pearl  Life  Assurance  Co.,  [1903]  2  K.  B. 
92,  by  Lord  Alverstone,  C.J.,  at  p.  96,  and  was  apparently  disapproved  of  in 
Griffiths^  V.  Fleming,  [1909]  1  K.  B.  805,  C.  A.,  by  Kennedy,  L.J.,  at  p.  819. 
The  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  7,  prohibits  a  person  who  for 
reward  undertakes  the  nursing  and  maintenance  of  an  infant  under  the  age  of 
seven  years,  apart  from  its  parents,  from  insuring  the  life  of  the  infant ;  but 
it  is  not  a  contravention  of  this  statutory  provision  if  a  person  who  has  under- 
taken the  care  of  an  infant  and  insured  its  life  prior  to  the  commencement  of  the 
Act  (1st  April,  1909)  continues  to  pay  the  premiums  due  under  the  policy  after 
such  commencement  {Glasgow  Parish  Council  v.  Martin,  [1910]  S.  C.  (J.)  102) ; 
and  see  title  Infants  and  Children,  p.  162,  ante.  On  the  other  hand,  the 
Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  62,  67,  the  Collecting 
Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  &  60  Vict.  c.  26), 
s.  13,  and  the  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  36,  give 
these  companies  powers  to  grant  insurance  in  respect  of  funeral  expenses  which 
would  not  be  valid  under  the  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48);  see 
p.  514,  ante.  See  also  titles  Companies,  Vol.  V.,  pp.  625,  626;  Friendly 
Societies,  Vol.  XV.,  pp.  128,  155. 

[i)  ILebdon  v.  Tl'esi  (1863),  3  B.  &  S.  579 ;  Forgan  v.  Pearl  Life  Assurance  Co. 
(1907),  51  Sol.  Jo.  230. 

{k)  Ashley  v.  Ashley  (1829),  3  Sim.  149.  But  a  man  will  not  be  allowed  to 
evade  the  Act  by  insuring  his  own  life  with  the  money,  and  for  the  benefit  of 
another  who  has  no  interest  in  the  life  [Waineivright  v.  Bland  (1835), 
1  Mood.  &  R.  481  ;  and  see  judgment  of  Bayley,  J.,  in  Halford  v.  liymer  (1830), 
10  B.  &  C.  724).  In  fact,  the  Life  Assurance  Act,  1774  (14  Geo.  3.  c.  48),  s.  2, 
requiring  the  insertion  of  the  name  of  the  person  interested,  would  be  sufficient 
to  prevent  such  an  evasion;  see  p.  514,  ante.  See  further,  as  to  assignment  of 
life  pohces,  p.  558,  'post. 
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Sub-Sect.  3. — Names  of  Persons  Interested  must  he  inserted  in  the  Policy. 

1091.  It  is  necessary  {I)  to  insert  in  the  policy  the  name  of  the 
person  primarily  interested,  and  it  is  not  sufficient  to  mention 
the  name  of  the  person  who  may  be  ultimately  benefited  (m). 

Where  a  policy  is  effected  by  a  trustee  or  executor  in  respect  of 
the  legal  interest  vested  in  him,  it  is  sufficient  that  his  name  be 
inserted  in  the  policy,  and  the  name  of  the  cestui  que  trust  need  not 
be  mentioned  {n), 

Sub-Sect.  4. — Amount  Recoverable, 

1092.  The  assured  may  not  recover  more  than  the  value  or  amount  Amount 
of  his  insurable  interest  at  the  time  of  effecting  the  insurance  (o),  and  I'^coverai 
thus  there  is  established  another  difference  between  marine  or  fire 
insurances  on  goods,  and  life  and  other  insurances  to  which  the  Act 
applies  ip).  Under  an  insurance  on  the  life  of  the  assured  and,  it 
seems  also,  on  that  of  her  or  his  husband  or  wife,  the  whole  amount 
insured  can  be  recovered,  unless  the  contract  be  a  mere  cloak  for  a 
wager,  in  which  case  the  policy  is,  of  course,  void  and  illegal  (g).  In 

the  case  of  a  creditor,  or  a  case  analogous  to  it,  the  amount  of  the 
debt  or  the  sum  payable  by  reason  of  the  circumstances  giving  rise  to 
the  insurable  interest  is  recoverable,  and  as  the  ordinary  contract  of 
life  insurance  is  not  a  contract  of  indemnity  (?•),  no  deduction  is  to  be 
made  on  account  of  that  amount  or  any  part  of  it  being  paid  after 


Sect.  1. 
Nature  of 

Life 
Insurance 
and  Insur- 
able 
Interest. 

Names  to  be 
inserted  in 
policy. 


(Z)  See  Life  Assurance  Act,  1774  (14  Greo.  3,  c.  48) ;  see  p.  514,  airte. 

(m)  Evans  v.  Bignold  (1869),  L.  E.  4  Q,.  B.  622;  see  also  Shilling  v.  Accidental 
Death  Insurance  Co.  (1857),  2  H.  &  N".  42. 

{n)  Tidswell  v.  Ankerstein  (1792),  Peake,  205  [151];  compare  Colletf  v. 
Morrison  (1851),  9  Hare,  162.  But  the  trustee  will  (subject  to  any  lien  which 
he  may  have  for  premiums  paid  by  him  out  of  his  own  funds),  hold  the  money 
received  under  the  policy  in  trust  for  those  beneficially  interested  (^e  Emetty 
Ex  parte  Andrews  (1816),  1  Madd.  573  ;  compare  Armitage  v.  Winterhottom 
(1840),  1  Man.  &  Gr.  130).  If  A.  insures  the  life  of  B.,  his  debtor,  and  afterwards 
the  debt  is  paid  oft*,  B.  may  by  agreement  continue  to  pay  the  premiums  in 
■order  to  keep  the  policy  alive  for  his  own  benefit.  "  The  primcu  facie  effect  of 
an  agreement  between  debtor  and  creditor,  in  a  transaction  such  as  the  present, 
that  the  creditor  shall  effect  a  policy,  and  that  the  debtor  shall  pay  the 
premiums,  is  to  vest  the  equitable  property  in  the  policy,  subject  to  the 
■creditor's  security  in  the  debtor  ;  the  principle  being,  that  what  the  debtor 
pays  or  agrees  to  pay  for  is  {prima  facie  at  all  events)  his,  subject  to  the 
security  for  which  it  was  brought  into  existence  "  {Salt  v.  Northampton  {Mar- 
quis), [1892]  A.  C.  1,  per  Lord  Selbokne,  at  p.  16).  As  to  the  circumstances 
in  which  a  stranger  to  the  policy  who  pays  premiums  to  keep  it  up  may 
acquire  a  lien  for  the  amount  so  paid,  see  Be  Leslie,  Leslie  v.  French  (1883),  23 
Ch.  D.  552;  Falcke  v.  Scottish  Imperial  Insurance  Co.  (1886),  34  Oh.  J).  234, 
C.  A.  ;  Re  Winchilsea's  {Earl)  Policy  Trusts  (1888),  39  Oh.  D.  168  ;  Strutt  v. 
Tippett  (1890),  62  L.  T.  475,  C.  A. ;  and  p.  563,  post.  As  to  lien  generally,  see 
title  Lien. 

(o)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48). 

( p)  Dalhy  v.  India  and  London  Life- Assurance  Co.  (1854),  15  C.  B.  365,  Ex.  Ch.  ; 
2  Smith,  L.  C,  11th  ed.,  291,  overruling  Godsall  v.  Boldero  (1807),  9  East,  72. 
As  to  the  rule  in  marine  insurance,  see  p.  367,  ante.  As  to  the  rule  in  fire 
insurance,  see  p.  520,  ante. 

{q)  Reed  v.  Royal  Exchange  Assurance  Co.  (1795),  Peake,  Add.  Cas.  70 ;  Griffiths 
•V.  Fleming,  [1909]  1  K.  B.  805,  0.  A. 

(r)  See  p.  544,  a^ite. 
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Sect.  1. 

Nature  of 
Life 

Insurance 

and  Insur- 
able 

Interest. 

Amount 
recoverable 
under  several 
policies. 

Indisputable 
policies. 


Untrue  repre- 
sentation in 
declaration 
not  incorpo- 
rated in 
policy. 


the  effecting  of  the  insurance.  For  the  same  reason  the  principle  of 
subrogation  has  no  application  (s). 

Where  there  are  several  policies  effected  at  different  offices  the 
assured  can  recover  no  more  than  the  amount  of  his  insurable 
interest  at  the  time  of  making  the  insurance  sued  upon  (t), 

Sub-Sect.  o. — Indisputable  Policies. 

1093.  Sometimes,  especially  in  the  Colonies  and  in  the  United 
States,  a  condition  is  indorsed  on  the  policy  that  it  shall  be 
indisputable  and  indefeasible  on  any  ground  whatsoever.  Such  a 
stipulation  will  debar  the  insurer  from  resisting  the  claim  on  the 
ground  of  innocent  misrepresentation  or  concealment,  but  it  will 
not  enable  the  assured  to  recover  in  cases  where  the  policy  is  illegal 
and  void  by  reason  of  the  assured  having  no  insurable  interest,  and 
probably  not  where  the  policy  has  been  procured  by  fraud ;  for  no 
stipulation  between  the  parties  can  preclude  the  court  from  holding 
that  a  contract  is  void  on  grounds  of  public  policy  (u).  An  insur- 
ance company  which  publishes  a  prospectus  stating  that  all 
insurances  effected  with  it  will  be  indisputable  except  in  case  of 
fraud  will  be  precluded  in  an  action  on  a  policy  made  upon  the 
faith  of  the  prospectus,  but  without  incorporating  it,  from  disputing 
liability  upon  the  ground  of  a  merely  untrue  representation  in  the 
declaration  upon  which  the  policy  was  based,  though  the  policy 
was  expressly  made  conditional  upon  the  truth  of  the  declaration  (a). 


General 
observations. 


Policies  by 

friendly 

societies. 


Sect.  2. — Capacity  of  Persons  to  enter  into  a  Contract  of  Life 

Insurance. 

1094.  The  capacity  of  persons  to  enter  into  contracts  of  life 
insurance  and  other  insurances  is,  in  general,  governed  by  the  same 
rules  of  law  as  apply  to  all  other  contracts  (b), 

1095-  Insurances  by  infants  for  small  sums  upon  their  lives  may 
be  effected  under  the  provisions  of  the  statutes  relating  to  friendly 
societies  (c) . 


(s)  Dalby  v.  India  and  London  Life- Assurance  Co.  (1854),  15  C.  B.  365, 
Ex.  Ch. ;  Branford  v.  Saunders  (1877),  20  W.  E.  650  ;  Gaggin  v.  U^pton  (18591, 
Drury  temp.  Nap.  427 ;  compare  Bradhurn  v.  Great  Western  Rail.  Co.  (1874)^ 
L.  E.  10  Exch.  1.    As  to  subrogation,  see  pp.  490,  518,  ante. 

(t)  Hehdon  v.  West  (1863),  3  B.  &  S.  579. 

(u)  Aiictil  V.  Manufacturers'  Life  Insurance  Co.^  [1899]  A.  C.  604,  P.  C. 

(a)  WoodY.  Dwarris  (1856),  11  Exch.  493  ;  compare  Wheeltony.  Hardistij  (1857),, 
8  E.  &  B.  232,  Ex.  Ch. ;  Anstey  v.  British  Natural  Premium  Life  Association, 
Ltd.  (1908),  24  T.  L.  E.  594,  871,  0.  A.    As  to  misrepresentation  generally,  see 

title  MiSREPKESENTATION  AND  FeAUD. 

(&)  See  title  Contract,  Vol.  VII.,  p.  341. 

(c)  See  title  Eriendly  Societies,  YoL  XV.,  pp.  128,  147.  As  to  the 
capacity  and  incapacity  of  infants,  see  title  Infants  and  Children,  pp.  46 
et  seq.,  ante.  As  to  the  capacity  of  married  women  to  contract,  see  title  Hus- 
band AND  Wife,  Vol.  XVI.,  pp.  SlGetseq.  As  to  policies  by  married  women 
for  the  benefit  of  themselves,  their  husbands  and  children,  seep.  545,  ante; 
and  title  Husband  and  Wife,  Vol.,  XVI.,  p.  399. 
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Sect.  3. — Agency.  Sect.  3. 

1096.  The  general  principles  of  the  law  of  agency  apply  to  life   ' 

insurances,  and  it  is  therefore  sufficient  to  notice  a  few  points  more  Authority  of 
immediately  connected  with  these  contracts  (cZ).  agent. 

An  ordinary  local  agent  of  a  life  insurance  company  is  not, 
without  special  authority,  empowered  to  bind  the  company  by  a 
contract  to  grant  a  policy.  His  duty  is  to  forward  the  proposal  to 
the  company  for  acceptance  or  refusal,  and  he  has  no  authority  to 
insure  on  behalf  of  the  company  {e).  On  the  other  hand,  if  he  is 
authorised  to  accept  proposals,  the  company  is  bound  by  his  act  in 
so  doing  (/),  but  the  agent  cannot  in  general  bind  the  company  by 
altering  the  conditions  of  any  contract  of  insurance  or  by  reviving 
a  lapsed  policy  without  the  previous  approval  of  the  directors  (g). 

A  fo7'tiori  if  a  person,  known  by  the  assured  to  be  an  agent  for 
effecting  policies  subject  to  certain  specific  provisions,  acts  in 
violation  of  them,  he  does  not  bind  the  company  {h). 

1097.  The  insurance  company  may,  however,  be  estopped  from  Estoppel, 
availing  itself  of  a  condition  in  a  policy  by  receiving  premiums  Knowledge  of 
after  the  breach  of  the  condition  is  known  to  its  agent,  if  it  is  his  ^e^i^^^^e^to 
duty  to  communicate  the  fact  to  the  office,  for  then  his  knowledge  the^pSncipal. 
may  be  properly  imputed  to  the  latter.    Thus,  if  the  assured  with- 
out special  authority  from  the  office  goes  to  reside  in  a  foreign 

country  under  circumstances  which  would  ordinarily  make  the 
policy  void,  and  the  company's  agent  with  knowledge  of  these 
circumstances  receives  the  premiums  subsequently  and  transmits 
them  to  the  office,  the  policy  will  continue  to  be  binding  on  the 
company  (i), 

1098.  Where  the  life  of  one  person  is  insured  by  another,  at  The  "  life "  is 
whose  request  the  former  answers  questions  put  to  him  on  behalf  of  ^frson^^' 
the  office,  he  is  not  the  agent  of  the  assured,  even  for  that  limited  effecting  the 
purpose  ;  and  the  assured  is  not,  except  so  far  as  he  warrants  their  insurance, 
truth,  affected  by  the  inaccuracy  of  the  answers,  even  if  fraudulent, 


{d)  See  title  Agency,  Vol.  I.,  p.  147;  and  p.  354,  ante, 
e)  Linford  v.  Provincial  Horse  and  Cattle  Insurance  Co.  (1864),  34  Beav.  291. 
/)  Rossiter  v.  Trafalgar  Life  Assurance  Association  (1859),  27  Beav.  377 
(where  the  proposal  was  accepted  by  a  sub-agent) ;  Mackie  v.  European  Assur- 
ance Society  (1869),  21  L.  T.  102  ;  and  see  Horncastle  v.  Eqiiitahle  Life  Assurance 
Society  of  the  United  States  (1906),  22  T.  L.  E.  735,  0.  A. ;  ComerfordY.  Britannic 
Assurance  Co.  (1908),  24  T.  L.  E.  593. 

(g)  British  Industry  Life- Assurance  Co.  v.  Ward  (1856),  17  0.  B.  644;  Acey  v. 
Fernie  (1840),  7  M.  &  W.  151  ;  Busteed  v.  West  of  England  Fire  and  Life 
Insurance  Co.  (1857),  5  I.  Ch.  E.  553. 

(/i)  Montreal  Assurance  Go.  v.  McGillivray  (1859),  13  Moo.  P.  C.  C.  87  (fire 
insurance). 

(^■)  Wing  v.  Harvey  (1854),  5  De  a.  M.  &  G.  265,  0.  A.  ;  Splents  v.  Lefevre 
(1863),  11  L.  T.  114.  The  same  principle  is  illustrated  by  cases  on  accident 
insurance  policies ;  see  Bawden  v.  London,  Edinburgh  and  Glasgow  Assurance 
Co.,  [1892]  2  Q,.  B.  534,  0.  A.,  and  compare  with  it  Biggar  v.  Rock  Life  Assurance 
Co.,  [1902]  1  K.  B.  516  ;  Holdsworth  v.  Lancashire  and  Yorkshire  Insurance  Go. 
(1907),  23  T.  L.  E.  521  (employers'  liability  policy).  For  further  illustration  of 
imputation  of  knowledge  and  consequent  estoppel,  see  pp.  359,  407,  530,  ante; 
and  title  Estoppel,  Vol.  XIII.,  pp.  386,  388. 
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Sect.  3.     unless  he  is  a  party  to  the  fraud  (j)  :  a  fortiori  the  person  whose 
Agency.     life  is  insured  is  not  the  general  agent  of  the  assured  to  effect  the 
■  insurances,  and  the  latter  is  not  prejudiced  by  his  non-disclosure 

of  material  facts  as  to  which  no  question  is  asked  {k), 

Eatification.  1099.  The  doctrine  in  marine  insurance  that  the  contract  of 
insurance  may  be  ratified  after  knowledge  of  the  loss  does  not  apply 
to  life  insurance,  nor,  indeed,  to  any  other  contract  of  insurance  (I). 

Sect.  4. — Representation,  Concealment  and  Warranties. 
Sub-Sect.  1. — Contract  Uherrimce  Fidei ;  Representation  and  Concealment. 
Life  insurance     HOO.  Life  insurance,  like  marine  (m)  and  fire  insurance  ^i),  is  a 
^lerrimce       Contract  uherrimce  Jidei,  and  the  general  principles  of  law  as  to 
jidei.  misrepresentation  and  concealment  which  govern  marine  insurance 

apply  also  to  life  insurance,  except  so  far  as  they  may  be  excluded 
or  modified  by  the  terms  and  conditions  of  the  policy  (o).  The 
policy  is  therefore  avoided  not  only  by  fraud,  but  also  by  the  conceal- 
ment or  misrepresentation  of  a  material  fact,  whether  or  not  it 
caused  or  was  in  any  way  connected  with  the  death  of  the  assured, 
and  further,  the  question  whether  the  matter  concealed  or  misrepre- 
sented is  material  is  a  question  of  fact,  namely,  whether  the 
matter  represented  or  concealed  was  such  as  would  influence  the 
mind  of  a  reasonable  and  prudent  insurer  in  accepting  or  declining 
the  risk(_p). 

Sub-Sect.  2. —  Warranties:  the  Declaration. 


declaration. 


Warranties        1101.  The  general  principles  of  law  relating  to  *' warranties 
andthe^  ^     which  apply  to  marine  insurance  are  equally  applicable  to  life 
insurance  (g). 

According  to  ordinary  practice  of  life  insurance  the  assured  is 
required  to  make  and  sign  a  statement,  or  declaration  as  it  is 


(;■)  Wheelton  v.  Hardisty  (1857),  8  E.  &  E.  232,  Ex.  Oh.,  explaining  Everett^. 
Desborough  (1829),  5  Bing.  503;  Hiiclman  v.  Fernie  (1838),  3  M.  &  W.  505;  see 
p.  533,  ante. 

(k)  HucTiman  v.  Fernie,  supra. 

{I)  See  Grover  and  Grover,  Ltd.  v.  Matheius,  [1910]  2  K.  B.  401.    Por  the 
treatment  of  the  doctrine  of  ratification  in  marine  insurance,  see  p.  360,  ante. 
(m)  See  p.  404,  ante, 
[n)  See  p.  532,  ante. 

(o)  Broiunlie  v.  Camphell  (1880),  5  App.  Cas.  925,  per  Lord  Blackburn,  at 
p.  954  ;  Lindenau  v.  Utsborough  (lb28),  8  B.  &  C.  586 ;  London  Assurance  v.  Mansel 
(1879),  11  Ch.  D.  363;  and  see  Waimvright  v.  Bland  (1836),  1  M.  &  "W.  32  ; 
British  Fijuitahle  Insurance  Co.  v.  Musgrave  (1887),  3  T.  L.  R.  630. 

{p)  See  pp.  404  et  seq.,  ante.  As  materiality  is  a  question  of  fact,  it  is  of 
little  use  to  cite  all  the  cases  in  which  juries  have  been  allowed  or  directed 
to  find  that  the  fact  concealed  or  misrepresented  was  material  to  be  known 
to  the  insurers.  It  may,  however,  be  useful  to  refer  to  Morrison  v.  Muspratt 
(1827),  4  Bing.  60;  British  Equitable  Insurance  Co.  v.  Musgrave,  supra  (previous 
illnesses);  London  Assurance  v.  Mansel,  supra;  Wainwright  v.  Bland,  supra 
(risk  declined  by  other  officer) ;  see  Iluguenin  v.  Rayley  (1815),  6  Taunt.  186 
(assured  in  prison  at  date  of  proposal).  A  misstatement  that  other  insurers  had 
effected  a  policy  on  the  risk  is  material  {Sibbald  v.  Hill  (1814),  2  Dow,  263, 
H.  L.),  so  is  a  misrepresentation  on  a  reinsurance  that  the  reinsured  office 
intended  to  retain  part  of  the  risk  {Irail  v.  Baring  (1864),  4  Giff.  485). 

(q)  See  p.  416,  and  p.  534,  ante;  Thomson  v.  Weems  (1884),  9  App.  Cas.  671. 
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usually  called,  giving  certain  specified  information,  or  answering 
certain  specified  questions  concerning  the  life  insured  and  other 
matters  more  or  less  afiecting  or  connected  with  the  risk  (r).  It  is 
generally  expressly  stipulated  in  the  policy,  or  in  the  conditions 
indorsed  thereon,  that  the  declaration  is  true  and  is  to  be  taken  as 
the  basis  of  the  contract  (s). 

The  effect  of  such  a  stipulation  is  that  the  assured  is  held  to 
warrant  the  truth  of  the  declaration,  and  if  it  states  anything 
untrue,  whether  to  the  knowledge  of  the  assured  or  not,  and  whether 
material  or  not,  the  contract  is  avoided  (t).    Thus,  if  the  declaration 


Sect.  4. 
Representa- 
tion, Con- 
cealment 
and 
Warranties. 


(r)  See  Bunyon,  Law  of  Life  Insurance,  4th  ed.,  pp.  45, 46,  for  a  list  of  matters, 
some  of  which  are  usually  referred  to  in  the  declaration.  If  a  person  takes  out 
a  policy  and  warrants  that  he  will  not  commit  suicide,  this  is  not  merely  an 
undertaking  for  the  breach  of  which  damages  can  be  recovered,  but  a  condition, 
so  that  if  the  assured  commits  suicide  the  poUcy  is  avoided  [Ellinyer  &  Co.  v. 
Mutual  Life  Insurance  Co.  of  New  York,  [1905]  1  K.  B.  31,  0.  A. ;  compare  and 
distinguish  Benham  v.  United  Guarantie  and  Life  Assurance  Co.  (1852),  7  Exch. 
744  (fidelity  policy) ). 

(s)  In  the  absence  of  such  a  stipulation  the  answers  will  be  representations, 
as  to  the  general  effect  of  which  see  pp.  412  et  seq.,  ante.  See,  for  example, 
Wheelton  y.  Hardistij  (1857),  8  E.  &  B.  232,  Ex.  Oh. ;  and  see  p.  550,  ante.  The 
following  is  a  usual  form  of  life  policy  : — 

Whereas  of  (herein  called  the  Assured),  desiring  to  effect  an 
Assurance  on  h  own  life  for  the  whole  duration  thereof  with  the 

Assurance  Company  (herein  called  the  Company)  in  the  sum  of  Pounds 
has  delivered  to  the  Company,  as  the  basis  of  the  said  Assurance,  a  State- 
ment of  Particulars  and  Declaration  bearing  date  the  day  of  19  . 

Now,  in  consideration  of  the  payment  by  the  Assured  of  the  sum  of  as 
a  Premium  for  such  Assurance  until  the  day  of  19  inclusive. 

This  Policy  witnesseth,  that  if  the  Assured  shall  die  on  or  before  the  last 
mentioned  day,  or  in  case  the  Assured  shall,  on  or  before  the  day  of 

19    ,  and  on  or  before  the  day  of  in  every  year  thereafter  until 

h  death,  pay  to  the  Company  the  premium  of  then  the  funds  and  other 
property  of  the  Company  shall  be  subject  and  liable  to  pay  the  sum  of 
Pounds  to  the  Executors,  Administrators,  or  Assigns  of  the  Assured  within  eight 
days  after  proof  (satisfactory  to  the  Directors  of  the  Company)  of  the  death  of  the 
Assured,  and  of  the  title  of  the  person  claiming  payment  shall  have  been  given 
to  and  deposited  with  the  Company. 

Provided  always,  that  the  funds  and  property  of  the  Company  remaining 
unapplied  and  undisposed  of,  and  inapplicable  to  prior  claims  and  demands  in 
pursuance  of  the  Company's  Deed  of  Settlement  at  the  time  of  the  making  of  any 
claim  or  demand  upon  this  Policy,  shall  alone  be  answerable  in  respect  thereof  ; 
and  that  the  Directors  signing  this  Policy,  shall  not,  nor  shall  the  other  Members 
of  the  Company,  or  any  of  them  or  anyone  who  shall  become  a  Member  of  the 
Company,  be  personally  liable  in  respect  of  any  such  claim  or  demand,  further  or 
otherwise  than  according  to  the  provisions  of  the  Company's  Deed  of  Settlement 
as  Members  of  the  Company  to  contribute  to  the  funds  of  the  Company  the 
amounts  remaining  unpaid  of  their  respective  Shares  in  the  Capital  Stock  of  the 
Company. 

Provided  also,  that  this  Policy  is  made  upon,  and  is  subject  to  the  Conditions 
printed  on  the  back  which  are  to  be  taken  as  part  of  the  Policy. 
In  witness  whereof  etc. 

{t)  Anderson  v.  Fitzgerald  (1853),  4  H.  L.  Cas.  484  ;  Cazenove  v.  British 
Equitable  Assurance  Co.  (1859),  6  C.  B.  (isr.  s.)  437;  Macdonald  v.  Law  Union 
Insurance  Co.  (1874),  L.  E.  9  Q.  B.  328 ;  Thomson  v.  Weems  (1884),  9  App.  Cas. 
671  ;  Hambrough  v.  Mutual  Life  Insurance  Co.  of  New  York  (1895),  72  L.  T.  140, 
C.  A. ;  Joel  V.  Law  Union  and  Croiun  Insurance  Co.,  [1908]  2  K.  B.  863,  C.  A., 
per  Fletcher  Moulton,  L.  J.,  at  pp.  885,  886.  But  the  declaration  must  have 
been  made  by,  or  by  authority  of,  the  assured  {Pearl  Life  Assurance  Co-  v.  Johnson, 
Same  v.  Greenhalgh,  [1909]  2  K.  B.  288). 
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tion,  Con- 
cealment 
and 
Warranties. 


Construction 
of  the 
warranty. 


Declaration 
and  policy 
must  be  read 
together. 


which  is  made  the  basis  of  the  insurance  contains  a  statement 
that  the  life  assured  has  not  been  attacked  by  a  certain  illness,  and 
the  statement  is  untrue,  the  policy  is  avoided,  however  slight  the 
illness  may  have  been,  at  any  rate  unless  it  was  of  such  a  nature 
that  he  could  not  be  reasonably  aware  of  it,  and  the  declaration 
cannot  be  fairly  considered  as  including  latent  and  unknown 
disease  (u). 

1102.  Although  a  warranty  must  be  strictly  complied  with, 
nevertheless  such  a  construction  will  be  given  to  it  as  will  give  effect 
to  the  meaning  which  the  parties  must  be  presumed  to  have 
intended  (v) ,  and  if  a  person  states  in  the  declaration  merely  that 
he  believes  or  is  informed  that  a  certain  fact  is  true,  or  that  he  is 
not  aware  of  any  circumstance  tending  to  shorten  his  life,  the 
warranty  only  extends  to  the  state  of  his  belief,  information,  or 
knowledge,  and  not  to  the  facts  of  which  he  is  bond  fide  unaware  {w), 

1103.  The  declaration  and  the  policy  must  be  read  together.  A 
declaration  may,  as  has  been  seen  (a),  be  so  framed  as  expressly  to 
define  and  limit  the  rights  of  the  insurer  as  to  the  communication 
and  materiality  of  facts,  and  to  exclude  any  effect  upon  the  contract 


{u)  Thomson  v.  Weems  (1884),  9  App.  Cas.  671,  per  Lord  Watson,  at  pp.  687 
et  seq.,  disapproving  dicta  in  Scottish  Equitable  Life  Assurance  Society  v.  £uist 
(1877),  4  E.  (Ct.  of  Sess.)  1076  ;  Hutchison  v.  National  Loan  Fund  Life  Assurance 
Society  (1845),  7  Dunl.  (Ct.  of  Sess.)  467  ;  see  also  Oeach  v.  Lngall  (1845),  14 
M.  &  W.  95 ;  Chattock  v.  Shawe  (1835),  1  Mood.  &  E.  498 ;  Shilling  v. 
Accidental  Death  Insurance  Co.  (1858),  1  E.  &  F.  116.  The  same  principle 
applies  to  all  insurances.  For  instance,  a  tradesman  insured  his  vehicles, 
and  signed  a  proposal  form  declaring  that  the  particulars  given  by  him  to  the 
company  were  true,  and  agreed  that  the  proposal  and  declaration  should  be  the 
basis  of  his  contract.  In  the  particulars  he  stated  that  he  had  only  three  small 
claims  made  against  him  for  damage  during  the  previous  year,  whereas  in  fact 
there  had  been  at  least  ten  :  it  was  held  that  the  company  were  not  liable  {Eeid 
&  Co.  V.  Employers^  Accident  and  Live  Stock  Insurance  Co.  (1899),  1  F.  (Ct.  of 
Sess.)  1031). 

(v)  Perrins  v.  Marine  and  General  Travellers*  Insurance  Society  (1859),  2  E.  &  E. 
317,  324,  Ex.  Ch.  ;  Orogan  v.  London  and  Manchester  Industrial  Assurance  Co. 
(1885),  53  L.  T.  761.  As  to  the  meaning  of  a  statement  in  the  declaration  that 
the  assured  was  temperate  in  his  habits  and  had  always  been  so,  see  Thomson  v. 
JVeems,  supra.  If  in  such  a  case  he  was  not  temperate,  the  policy  is 
avoided  although  the  death  of  the  assured  was  not  in  any  way  connected  with 
his  intemperance  {ibid.).  As  to  the  meaning  of  a  warranty  that  the  assured  is 
in  good  health  at  the  time  of  the  making  of  the  policy,  see  the  summing  up  of 
Lord  Mansfield,  C.  J.,  in  Boss  v.  Bradshaiu  (1761),  1  Wm.  Bl.  312 ;  and  in  Willis 
V.  Poole  (1780),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  935;  and  see  Thomson 
V.  Weems,  supra,  at  p.  692.  As  to  the  meaning  of  a  warranty  that  the  assured  is 
not  afflicted  with  a  disorder  tending  to  shorten  the  duration  of  life,  see  Watson 
V.  Mainwaring  (1813),  4  Taunt.  763;  Jones  v.  Provincial  Insurance  Co.  (1857),  3 
C.  B.  (n.  s.)  65  ;  Siuete  v.  Fairlie  (1833),  6  C.  &  P.  1.  As  to  the  meaning  of  the 
question,  "  who  is  your  usual  medical  attendant,"  see  Huckman  v.  Fernie  (1838), 
3  M.  &  W.  505  ;  Everett  v.  Desborough  (1829),  5  Bing.  503,  516.  As  to  the  mean- 
ing- of  the  warranty  that  the  assured  had  not  had  any  spitting  of  blood  or  other 
affection  of  the  lungs  and  that  he  was  not  subject  to  fits,  see  Geach  v.  lngall 
(1845),  14  M.  &  W.  95;  Chattock  y.  Shawe  (1835),  1  Mood.  &  E.  498;  Shilling 
V.  Accidental  Death  Insurance  Co.  (1858),  1  F.  &  F.  116. 

{w)  Stackpole  v.  Simon  (1779),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  932 ; 
Jones  V.  Provincial  Insurance  Co.,  supra ;  Thomson  v.  Weems,  supra,  at  p.  690. 

(a)  See  p.  534,  ante,  and  note  (s),  p.  551,  ante. 
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from  an  innocent  misrepresentation  or  non-disclosure  of  a  matter     Sect.  4. 

not  specified  in  the  declaration  (b),  and  where  the  policy  provides  Representa- 

only  against  intentional  misstatement,  an  innocent  misrepresenta-  tion,  Con- 

tion  in  the  declaration,  though  the  latter  is  made  the  basis  of  the  cealment, 

policy,  will  not  avoid  it  (c).  Warranties 

1104.  The  declaration  agreed  upon  as  the  basis  of  the  contract  Declaration  is 
is  taken  as  continuing  up  to  the  time  of  the  completion  of  the  deemed  to  be 
contract,  and  any  intermediate  change  of  circumstances  rendering 

it  untrue  must  be  communicated.   Thus  if  the  declaration  purports  ^^e  com^t  ° 
to  give  the  name  of  the  latest  medical  attendant  of  the  assured,  and  tion  of 
before  the  completion  of  the  contract  he  consults  another  medical  contract, 
attendant,  and  conceals  that  fact,  the  declaration  becomes  untrue, 
and  this  may  have  the  effect  of  avoiding  the  insurance  {d). 

Similarly,  where  the  declaration  states  that  the  insured  is 
in  good  health,  and  before  the  insurance  is  completed  by  the 
payment  of  the  premium,  he  sustains  injury  by  accident,  the 
insurance  company  may  refuse  to  accept  the  premium  or  issue  a 
policy  (e). 

1105.  It  is  usual  for  the  person  whose  life  is  to  be  insured  to  Medical 
appear  before  the  medical  adviser  of  the  insurance  office  to  be  examination, 
examined  as  to  his  state  of  health.    In  such  case,  if  the  statement 

he  makes  to  the  latter  is  declared  to  be  the  basis  of  the  policy,  the 
assured,  though  his  is  not  the  life  to  be  insured,  thereby  warrants 
its  truth.  But  if  the  statement  is  not  made  the  basis  of  the  policy, 
then  it  amounts  merely  to  a  representation  and  not  to  a  warranty, 
and  will  not  avoid  the  policy,  even  if  fraudulently  made,  unless 
the  assured  is  a  party  to  the  fraud  (/). 

Sometimes  the  assured  refers  the  office  to  a  medical  attendant  Medical 
named  by  himself.    As  the  latter  is  not  the  agent  of  the  assured,  referee, 
for  effecting  the  insurance,  any  fraud,  misrepresentation,  or  con- 
cealment by  such  medical  man,  if  made  without  the  connivance  or 


(b)  Jones  v.  Provincial  Insurance  Co.  (1857),  3  C.  B.  (n.  s.)  65. 

(c)  Fowkes  V.  Manchester  and  London  Life  Assurance  and  Loan  Association, 
(1863),  3  B.  &  S.  917 ;  Hemmings  v.  Sceptre  Life  Association,  Ltd,,  [1905]  1  Ch. 
365;  JoelY.  Law  Union  and  Croiun  Insurance  Co.,  [1908]  2  K.  B.  863,  C.  A. 
(where  assured  when  making  declaration  was  ignorant  that  she  had  been 
insane).  A  prospectus  advertising  that  the  company's  policies  will  be  indis- 
putable in  case  of  fraud  may  have  the  same  effect  {Wood  v.  Dwarris  (1856),  11 
Exch.  493  ;  Wheelton  v.  Hardisty  (1857),  8  E.  &  B.  232,  Ex.  Ch.) ;  see  p.  552, 
ante.  Compare  and  distinguish  Reis  v.  Scottish  Equitable  Life  Assurance  Society 
(1857),  2  H.  &  IST.  19  (where  an  allegation  that  the  policy  did  not  embody  the 
real  agreement  between  the  parties  was  not  allowed  to  be  pleaded  by  way  of 
replication  by  one  who  had  chosen  to  sue  on  the  policy). 

{d)  British  Equitable  Insurance  Co.  v.  Great  Western  Rail.  Co.  (1869),  38  L.  J. 
(CH.)  314,  C.  A.  (in  this  case  the  new  medical  attendant  diagnosed,  as  the 
result  proved,  correctly,  a  serious  disease  ;  but  the  former  medical  attendant  did 
not  agree,  it  was  said,  in  this  opinion).  See  also  Trail  v.  Baring  (1864),  4 
Giff.  485. 

(e)  Canning  v.  Farquhar  (1886),  16  Q.  B.  D.  727,  C.  A. ;  compare  Davies  v. 
London  and  Provincial  Marine  Insurance  Co.  (1878),  8  Ch.  D.  469  (contract  of 
suretyship),  and  see  p.  533,  ante. 

(/)  Wheelton  v.  Hardisty,  supra ;  see  the  judgments  in  Joel  v.  Law  Union 
and  Crown  Insurance  Co.,  supra ;  and  see  p.  549,  ante. 
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knowledge  of  the  assured,  will  not  avoid  the  policy  {g),  though,  of 
course,  if  the  assured,  before  the  effecting  of  the  policy,  has 
knowledge  of  any  such  fraud,  concealment,  or  misrepresentation, 
the  insurance,  being  a  contract  uberrimcs  fideiy  is  voidable  Qi). 

Where  a  person  insures  the  life  of  another,  reference  is  usually 
made  to  a  medical  man  acquainted  with  the  life  assured,  and  the 
former  is  required  to  make  a  statement,  or  to  answer  certain 
questions  relating  to  the  health  of  the  life  assured,  or  other  matters 
considered  material  to  the  risk  insured. 

Here  again,  if  any  such  declarations  or  statements  are  made  the 
basis  of  the  policy,  they  constitute  warranties.  If,  however,  they 
are  not  so  made  the  basis  of  the  insurance,  they  are  not  warranties, 
and  the  policy  is  binding  provided  the  assured  does  not,  before  the 
policy  is  effected,  become  aware  of  any  misrepresentation  or  con- 
cealment by  those  persons  whom  he  has  put  forward  to  give  the 
required  information  (i). 

Sect.  5. — Commencement  and  Duration  of  Risk ;  Avoidance  of  the 
Policy;  Conditions  in  the  Policy, 

Sub-Sect.  1. — Commencement  and  Duration  of  Bish, 

1106.  In  the  absence  of  provision  to  the  contrary  the  risk 
commences  at  the  time  when  a  binding  contract  of  insurance  is 
concluded  {k). 

The  policy  often  contains  a  condition  that  the  insurance  shall 
not  commence  until  the  premium  is  paid ;  but  if  the  policy  recites 
that  the  premium  has  been  paid,  the  company  may  be  taken  to  have 
waived  the  right  to  insist  that  prepayment  of  the  premium  was  a 
condition  precedent  to  the  commencement  of  the  risk  {1), 


{(j)  Wheelton  v.  Hardisty  (1857),  8  E.  &  JB.  232,  Ex.  Ch.  ;  Blackhurn,  Low  & 
Co.  V.  Vigors  (1887),  12  App.  Gas.  531,  per  Lord  Halsbtjey,  L.O.,  at  p.  538. 

(h)  See  Trail  Y.  Baring  {1S6^),  4  Gifi.  485;  Canning  y.  Farquhar  {1886),  16 
Q.  B.  D.  727,  C.  A. 

{i)  Wheelton  v.  Hardisty  supra.  This  case,  whicli  is  very  complicated  on 
account  of  the  pleadings,  decided  only  one  important  point,  namely,  that  neither 
the  "life"  nor  his  referee  is,  generally  speaking,  the  agent  of  the  assured  to 
make  representations.  The  dicta  to  a  contrary  effect  in  earlier  cases,  such  as 
Morrison Y.  Miispratt  (1827),  4  Bing.  60;  MaynardY.  Bliodes {1824),  5  Dow.  &  Ey. 
(k.  b.)  266;  and  Everett  v.  Deshorough  (1829),  5  Bing.  503,  are  there  explained  or 
overruled.  As  to  this,  see  Lord  Campbell's  judgment  in  Wheelton  v.  Hardisty, 
sujira,  at  pp.  270,  272.  See  also  on  this  subject  the  elaborate  judgments  in 
Joel  V.  Laiu  Union  and  Crown  Hisiirance  Co.,  [1908]  2  K.  B.  863,  C.  A. 

{k)  Canning  v.  Farquhar  (1886),  16  Q.  B.  D.  727,  0.  A.  It  seems  that  the  risk 
may  commence  before  a  policy  is  issued  upon  a  parol  contract  to  insure 
{yeiuman  v.  Belsien  (1884),  28  Sol.  Jo.  301,  C.  A.).  If,  however,  the  proposal 
be  for  the  insurance  of  the  life  of  a  third  person,  and  he  be  dead  at  the  time 
without  the  knowledge  of  the  assured  or  assurers,  there  is,  in  the  absence  of 
some  express  terms  to  the  contrary,  no  valid  contract,  insurance  being  in  its 
essence  a  contract  for  payment  upon  the  future  death  of  a  person  in  being 
{Fritchard  v.  Merchant's  and  Tradesman's  Mutual  Life- Assurance  Society  (1858), 
3  C.  B.  (n.  s.)  622,  per  Willes,  J.,  at  p.  643  (a  case  of  attempted  renewal  of  a 
lapsed  policy  after  death) ). 

{I)  Boherts  v.  Security  Co.,  [1897]  1  Q.  B.  Ill,  C.  A.  (where  it  was  not  clearly 
decided  that  the  company  was  estopped  from  denying  the  payment).  The  correct- 
ness of  this  decision  was  doubted  in  Fquitable  Fire  and  Accident  Office,  Ltd.  v. 
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As  regards  the  duration  of  the  risk,  if  the  policy  be  expressed  to  Sect.  5. 
be  in  force  until  a  certain  day  the  risk  continues  up  to  the  end  of  Commence- 
that  day  (m).    A  policy  for  a  specified  period  "  from  "  a  given  date  ment  and 
excludes  the  date  fixed  for  the  commencement  of  the  computation.  Duration  of 
Thus,  an  insurance  for  twelve  calendar  months  from  the  24th  I^isketc. 
November,  1887,  excludes  that  date  and  includes  the  24th  November, 
1888  (n). 

Sub-Sect.  2. — Conditions  in  the  Policy, 

1107.  A  policy  of  life  insurance  generally  contains  a  number  of  Conditions  as 
conditions,  a  breach  of  which  will  render  it  void.  the  prem^ni 

There  is  generally  a  condition  relating  to  the  payment  of  the  and  as  to  the 
premiums  on  or  before  the  day  on  which  it  falls  due  or  within  a  revival  of  the 
prescribed  number  of  days  afterwards  (usually  thirty  days,  which  P^^^^^'^ 
are  called  days  of  grace).    Such  conditions  are  in  various  forms, 
and  their  construction  is  sometimes  a  matter  of  doubt  and  difficulty, 
on  which  no  general  rules  can  usefully  be  laid  down  (o). 

There  is  also  sometimes  a  condition  for  the  revival  of  the  policy 
within  a  limited  term  after  an  omission  to  pay  the  premium  upon 
proof  being  given  of  good  health 

1108.  A  life  policy  usually  contains  a  condition  that  the  insurance  Condition  as 
shall  be  void  if  the  assured  or  the  life  assured  shall  die  upon  the  ^^^^^^^^  g^^^ 
high  seas,  unless  licence  be  obtained  from  the  directors,  or  if  the  etc.  ^ 
assured  shall  go  beyond  the  limits  of  Europe,  or  if  the  assured 

shall  enter  military  or  naval  service  without  previous  licence  from 
the  directors  {q) . 

The  Chijig  Wo  Hong,  [1907]  A.  0.  96,  P.  C,  on  the  ground  tnat  in  equity  the 
acknowledgment  of  the  receipt  of  the  purchase-money  has  no  binding  efiect,  and 
that  it  is  provided  by  the  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (11), 
that  where  the  rules  of  law  and  equity  differ  the  rules  of  equity  should  prevail. 
It  may,  perhaps,  be  doubted  whether  these  reasons  are  satisfactory.  In  some 
cases  there  is  an  obligation  to  pay  the  premium  upon  the  issue  of  the  policy ; 
see  General  Accident  Insurance  Corporation  v.  Cronk  (1901),  17  T.  L.  E.  233;  and 
title  Estoppel,  Vol.  XIII.,  p.  366. 

(m)  Isaacs  v.  Boyal  Insurance  Co.  (1870),  L.  E.  5  Exch.  296.  As  to  the  effect 
of  provisions  for  the  continuance  of  the  risk  during  days  of  grace,  see  p.  526, 
ante,  and  cases  cited  in  notes  (o),  (^),  infra. 

{n)  8outh  Stafford  Tramways  Co.  v.  Sickness  and  Accident  Assurance  Associa- 
tion, [1891]  1  Q.  B.  402,  C.  A. 

(o)  See  Want  v.  Blunt  (1810),  12  East,  183  ;  Tarleton  v.  Staniforth  (1794),  5 
TermEep.  695  ;  affirmed  (1796),  1  Bos.  &P.  471,  Ex.  Ch. ;  British  Industry  Life- 
Assurance  Co.  v.  Ward  (1856),  17  C.  B.  644 ;  Phoenix  Life  Assurance  Co.  v. 
Sheridan  (1860),  8  H.  L.  Gas.  745  ;  Stuart  v.  Freeman,  [1903]  1  K.  B.  47,  0.  A. ; 
Simpson  V.  Accidental  Death  Insurance  Co.  (1857),  2  C.  B.  (n.  s.)  257  ;  Pritchard 
V.  Merchant's  and  Tradesman's  Mutual  Life- Assurance  Society  (1858),  3  0.  B.  (n.  s.) 
622;  Prince  of  Wales  Life  Assurance  Co.  v.  Harding  (1857),  E.  B.  &  E.  183.  As 
to  a  condition  requiring  ''satisfactory  proof"  of  interest  *'to  be  furnished 
to  the  directors,"  see  Coivell  v.  Yorkshire  Provident  Life  Assurance  Co.  (1901), 
17  T.  L.  E.  452. 

( p)  As  to  the  construction  and  effect  of  such  conditions,  the  forms  of  which 
vary  very  much,  see  Pritchard  v.  Merchant's  and  Tradesman's  Mutual  Life- 
Assurance  Society,  supra,  and  especially  the  judgment  of  Williams,  J. ;  see  also 
Stuart  V.  Freeman,  [1903]  1  K.  B.  47,  0.  A.  ;  Handler  v.  Mutual  Reserve  Fund 
Life  Association  (1904),  90  L.  T.  192,  C.  A. ;  Stokell  v.  Heijiuood,  [1897]  1  Ch. 
459  (accident  policy). 

{q)  Bunyon,  Law  of  Life  Insurance,  4th  ed.,  pp.  99 — 102  ;  but  as  these  con- 
ditions vary  a  great  deal  in  form  it  seems  useless  to  enlarge  on  the  cases  in 
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1109.  On  grounds  of  public  policy,  apart  from  any  express  pro- 
visions in  the  policy,  the  representatives  of  an  assured  cannot 
recover,  in  the  case  of  his  death  by  felonious  suicide  (r),  for  the 
same  reason  that  a  life  policy  is  not  allowed  to  cover  death  at  the 
hands  of  justice  (s).  But  this  doctrine  applies  only  to  felonious 
suicide,  and  not  to  suicide  by  a  person  when  insane  (t).  Moreover, 
at  any  rate  in  the  absence  of  some  provision  to  the  contrary,  the 
assignee  of  the  policy  stands  in  case  of  felony  in  no  better  position 
than  the  representatives  of  the  assured  (a). 

1110.  But  a  life  policy  almost  always  contains  an  express  con- 
dition providing  that  the  policy  is  to  be  void  in  case  of  suicide. 
Under  a  policy  containing  such  a  provision,  the  insurers  are  free 
from  liability,  if  the  assured  intentionally  commits  suicide,  even, 
it  seems,  if  he  was  so  insane  as  not  to  be  able  to  distinguish 
between  right  and  wrong  (b).  The  condition  against  suicide 
generally  provides  that  the  policy  shall  be  void  in  the  case  of 
suicide,  unless  and  so  far  as  a  third  party  has  bond  fide  acquired  an 
interest  therein  by  assignment,  lien  etc.  The  effect  of  this  con- 
dition is  that  the  assignee  can  recover  (c),  although  neither  the 
executor  nor  the  trustee  in  bankruptcy  of  the  assured  can  do  so  (d). 
Thus  where  the  policy  has  been  deposited  to  secure  a  current 


which,  particular  forms  were  construed.  The  following  are  cases  on  these 
points : — Beacon  Life  and  Fire  Assurance  Co.  v.  Oibh  (1862),  1  Moo.  P.  0.  0.  (n.  s.) 
73  ;  Notman  v.  Anchor  Assurance  Co.  (1858),  4  C.  B.  (n.  s.)  476  (1st) ;  Vyse 
V.  Wakefield  (1840),  6  M.  &  W.  442. 

(r)  Horn  v.  Anglo-Australian  and  Universal  Family  Life  Assurance  Co. 
(1861),  30  L.  J.  (CH.)  511,  joer  Wood,  V.-O. 

(s)  Amicable  Society  v.  Bolland  (1830),  4  Bli.  (n.  s.)  194,  H.  L. ;  Horn  v. 
Anglo -Australian  and  Universal  Family  Life  Assurance  Co.,  supra. 

(t)  Horn  V.  Anglo- Australian  and  Universal  Family  Life  Assurance  Co., 
supra. 

(a)  Amicable  Society  v.  Bolland,  supra.  Express  conditions  against  suicide 
usually  contain  a  provisio  for  the  protection  of  assignees ;  see  the  text,  infra. 
"Where  the  evidence  is  equally  balanced  as  between  accident  and  suicide, 
the  presumption  against  crime  justifies  a  finding  in  favour  of  accident 
[Harvey  v.  Ocean  Accident  and  Guarantee  Corporation,  [1905]  2  I.  E.  1,  26, 
C.  A.). 

(b)  Clift  V.  Schtuabe  (1846),  3  0.  B.  437,  Ex  Ch.  (where,  under  a  policy 
expressed  to  be  void  if  the  assured  "  should  commit  suicide,"  it  was  held. 
Pollock,  C.B.,  and  Wightman,  J.,  dissenting,  that  the  representatives  of  the 
assured  could  not  recover  where  the  latter  had  died  by  taking  sulphuric  acid 
with  the  intention  of  destroying  himself,  though  at  the  time  of  committing  the 
act  he  was  not  capable  of  judging  between  right  and  wrong) ;  Borradaile  v. 
Hunter  (1843),  5  Man.  &  G.  639  (policy  void  if  "the  assured  should  die  by  his 
own  hands");  Lufaur  v.  Professional  Life  Assurance  Co.  (1858),  25  Beav.  599, 
at  p.  602.  See  also  Ellinger  &  Co.  v.  Mutual  Life  Lnsurance  Co.  of  New  York, 
[1905]  1  K.  B.  31,  0.  A.  (where  the  ap]Dlicant  effected  a  policy  on  his  own  life 
expressed  to  be  for  the  benefit  of  the  plaintiffs,  his  creditors). 

(c)  Dufaur  v.  Professional  Life  Assurance  Co.,  supra  (a  policy  may 
be  "legally  assigned"  though  only  subject  to  an  equitable  charge);  Jones 
V.  Consolidated  Investment  Assurance  Co.  (1858),  26  Beav.  256;  White  v.  British 
Empire  Mutual  Life  Assurance  Co.  (1868),  L.  E.  7  Eq.  394;  Moore  v.  Woolsey 
(1854),  4  E.  &  B.  243;  Wigan  v.  English  and  Scottish  Laiu  Life  Assurance 
Association,  [1909]  1  Ch.  291  (where  the  requirement  of  ''valuable  considera- 
tion" for  the  assignment  was  not  satisfied). 

(d)  Jackson  v.  Forster  (1860),  1  E.  &  E.  463,  470,  Ex.  Ch. 
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balance,  the  assignee  can  recover  (e),  and  even  when  equitably  Sect.  5. 

assigned  to  the  insuring  company,  the  policy  will  be  in  force  to  the  Commence- 

extent  of  the  company's  interest  (/).    But  where  a  policy  is  ment  and 

assigned  together  with  other  securities  to  secure  a  debt,  and  the  Duration  of 

assured  commits  suicide,  the  insurers,  on  payment  of  the  policy  Risk  etc. 
moneys,  cannot  claim  an  assignment  of  the  other  securities,  nor  to 
have  the  debt  thrown  primarily  upon  them,  or  apportioned  rateably 
between  them  and  the  policy  moneys  {g). 

1111.  When  the  insured  is  executed  for  felony,  his  death,  as  Execution 
already  stated  (li),  is  not  covered  by  the  policy,  and  the  insurance  ^^"^  felony, 
money  is  not  payable.    But  where  a  husband  effects  a  policy  on  his 

life  for  his  wife's  benefit  and  he  is  subsequently  murdered  by  her, 
although  public  policy  prevents  the  wife  receiving  a  benefit  from 
her  felony,  there  is  a  resulting  trust  for  the  estate  of  the  deceased, 
and  his  executors  can  recover  the  insurance  moneys  (i). 

1112.  A  life  policy  usually  contains  an  arbitration  clause,  and  Arbitration 
the  same  construction  and  effect  will  be  given  to  it  as  in  a  fire 
policy  (i). 

Sect.  6. — Cancellation  of  Policy  and  Return  of  Premium, 

1113.  The  law  as  to  the  right  of  the  assured  to  claim  a  return  of 
the  premium  in  case  of  the  policy  being  or  becoming  void  is  the 
same  in  life  insurance  as  in  marine  insurance  {k). 

When  a  policy  is  voidable  by  reason  of  fraudulent  misrepresenta- 
tion the  insurers  are  entitled  to  maintain  an  action  to  have  it  can- 
celled, without,  it  seems,  offering  to  return  the  premiums  (I). 

Where  there  is  an  express  stipulation  that  if  any  untrue  aver- 
ment be  contained  in  the  declaration  (m),  or  if  the  facts  required  to 
be  set  forth  in  the  proposal  be  not  thereby  stated,  all  moneys  paid 
on  account  of  the  assurance  shall  be  forfeited  and  the  assurance 
itself  be  void,  then  if  there  has  been  any  incorrect  statement  which 
avoids  the  policy  the  premiums  cannot  be  recovered  (n) ;  but  in  the 
absence  of  such  express  stipulation  for  the  forfeiture  of  the  premiums 
on  avoidance  of  the  policy,  it  seems  that  in  order  to  obtain  cancel- 
lation the  insurer  must,  at  least  in  the  absence  of  fraud,  be  ready 
to  return  the  premiums  (o). 


Return  of 
premium  and 
cancellation 
of  policy. 
Where  policy 
is  voidable. 


(e)  Jones  v.  Consolidated  Investment  Assurance  Co.  (1858),  26  Beav.  256. 
(/)  White  V.  British  Mutual  Life  Assurance  Co.  (1868),  L.  E.  7  Eq.  394. 
{g)  Solicitors'  and  General  Life  Assurance  Society  v.  Lamb  (1864),  2  De  G-.  J, 
&  Sm.  251,  C.  A. 

{h)  Amicable  Society  v.  Bolland  (1830),  4  Bli.  (n.  s.)  194,  H.  L. ;  see  p.  556, 
arite. 

{i)  Cleaver  v.  Mutual  Reserve  Fund  Life  Association,  [1892]  1  Q.  B.  147,  C.  A. 
(./)  See  p.  540,  ante;  and  title  Akbiteation,  Yol.  I.,  pp.  437  et  seq. 
(k)  See  p.  496,  ante. 

(l)  Fenn  v.  Craig  (1838),  3  Y.  &  C.  (ex.)  216,  219,  per  Alderson,  B.  ;  1 
Park  on  Marine  Insurance,  8th  ed.,  p.  456  ;  see  also  Barker  v.  Walters  (1844),  8 
Beav.  92,  96  (where  the  question  whether  an  offer  to  return  the  premiums  was 
necessary  was  not  determined). 

(m)  As  to  the  declaration,  see  p.  550,  ante, 
n)  Duchett  v.  Williams  (1834),  2  Cr.  &  M.  348. 

o)  Barker  v.  Walters  (1844),  8  Beav.  96 ;  British  Equitable  Insurance  Co.  v. 
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Sect.  6. 
Cancella- 
tion of 
Policy  and 
Return  of 
Premium. 

Where  policy 
is  void  though 
not  illegal. 


Where  policy- 
is  illegal. 


A  life  policy 
is  a  legal 
chose  in 
action  not 
assignable  at 
common  law, 
but  assignable 
in  equity. 


1114.  Where  a  policy  which  is  not  illegal  is  void  ah  initio  and  no 
risk  is  run,  the  assured  is  entitled  to  the  return  of  the  premium 
he  has  paid,  but  if  the  risk  has  once  commenced  the  premium 
cannot,  in  the  absence  of  fraud,  be  reclaimed.  Thus  in  the  case  of 
an  insurance  on  a  life  with  a  common  exception  of  suicide,  if  the 
party  commits. suicide  within  twenty-four  hours  after  the  completion 
of  the  policy,  the  insurers  are  not  bound  to  return  the  premium  (p). 

On  the  other  hand,  if  the  assured  is  entitled  to  have  the  policy 
cancelled  on  the  ground  of  his  having  been  induced  to  enter  into 
the  contract  of  insurance  by  the  fraud  of  the  insurers,  he  is  entitled 
to  recover  the  premiums  he  has  paid  (q). 

1115.  If  the  policy  is  illegal,  for  instance,  on  the  ground  of  the 
assured  having  no  insurable  interest,  he  cannot  recover  the 
premiums  he  has  paid  unless  there  has  been  fraud  on  the  part  of 
the  company  or  their  agent  (i^). 

Sect,  7. — Assignment  of  Life  Policies. 
Sub-Sect.  1. — Apart  from  Statute  Laiu. 

1116.  A  policy  of  life  insurance,  or,  to  speak  more  accurately,  the 
benefit  of  or  right  of  action  on  a  policy  of  life  insurance,  is  a  chose 
in  action  which  was  not  assignable  at  common  law  (s).  But  from 
the  earliest  times  a  chose  in  action  was  assignable  in  equity  {t). 

A  life  policy  is  a  legal  chose  in  action,  inasmuch  as  the  claim 
under  it  can  be  enforced  in  an  action  at  law  {u).  Therefore,  apart 
from  certain  statutes  hereafter  mentioned  (a),  the  assignor,  or,  if  he 
is  dead,  his  legal  personal  representative,  must  be  a  party  to  the 
action,  either  as  plaintilf  or  defendant.  And  the  assignee  is  entitled 
to  bring  the  action  in  the  name  of  the  assignor  on  giving  him  a 


Musgrave  (1887),  3  T.  L.  E.  630.  Where  a  person  who  was  a  necessary 
defendant  was  innocent  of  the  fraud,  and  claimed  no  interest  under  the  policy, 
the  premiums  were  applied  in  payment  of  the  costs  of  all  parties,  the  balance 
being  paid  into  court  with  liberty  to  apply. 

{p)  Bermon  v.  Woodhridge  (1781),  2  Doug.  (k.  b.)  781,  789. 

Iq)  Refuge  Assurance  Co.,  Ltd.  v.  Kettleioell,  [1909]  A.  C.  243  ;  Mutual  Reserve 
Life  Insurance  Co.  v.  Foster  (1904),  20  T.  L.  R.  715,  H.  L. ;  followed  in  Cross 
V.  Mutual  Reserve  Life  Insurance  Co.  (1904),  21  T.  L.  R.  15  ;  Merino  v.  Mutual 
Reserve  Life  Insurance  Co.  (1904),  21  T.  L.  R.  167  ;  Molloy  v.  Mutual  Reserve 
Life  Insurance  Co.  (1905),  22  T.  L.  R.  59. 

(r)  Harse  v.  Pearl  Life  Assurance  Co.,  [1904]  1  K.  B.  558,  C.  A. ;  British 
Workman's  and  General  Assurance  Go.  v.  Cunliffe  (1902),  18  T.  L.  R.  502,  0.  A. 

(s)  Dufaur  v.  Professional  Life  Assurance  Co.  (1858),  25  Beav.  599,  603.  The 
p)roperty  in  the  policy  may  be  passed  by  delivery,  so  as  to  disentitle  the  original 
owner  to  sue  for  its  detention  {Rummens  v.  Hare  (1876),  1  Ex.  D.  169,  C.  A. ; 
see  title  Gifts,  Vol.  XV.,  p.  411). 

{t)  See  title  Choses  in  Action,  Vol.  IV.,  pp.  365,  note  (w),  374;  and  the 
judgments  in  Fitzroy  v.  Cave,  [1905]  2  K.  B.  364,  0.  A. ;  see  also  British  Cash 
and  Parcel  Conveyors,  Ltd.  v.  Lamson  Store  Service  Co.,  Ltd.,  [1908]  1  K.  B.  1006, 
C.  A.,  per  MouLTON,  L.J.,  at  p.  1013.  As  to  the  transfer  by  the  insurance 
company  of  its  business  and  liabilities,  see  the  Assurance  Companies  Act,  1909 
(9  Edw.  7,  c.  49),  s.  13;  titles  Companies,  Vol.  V.,  p.  634;  Contract, 
Vol.  VIL,  p.  508. 

(u)  Re  Moore,  Fx  parte  Ibhetson  (1878),  8  Ck  D.  519,  C.  A.;  see  title  Choses 
IN  Action,  Vol.  IV.,  p.  362. 
(a)  See  pp.  560  et  seq.,  post. 
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Mode  of 
assiornment. 


proper  indemnity  against  all  costs  and  charges  consequent  on  the      Sect.  7. 
use  of  his  name  ;  or,  on  proving  his  refusal  to  allow  the  use  of  his  Assignment 
name,  the  assignee  may  make  him  a  defendant  {h).  of  Life 

Policies. 

1117.  The  mode  or  form  of  the  assignment  is  immaterial  pro- 
vided it  is  clear  that  the  assignee  is  to  have  the  benefit  of  the 
policy  (c). 

1118.  Notice  to  the  insurance  company  is  not  necessary  as  Effect  of  the 
between  the  assignor  and  the  assignee.    But  such  notice  is  neces-  ^^^^j^^^^^^^ 
sary  in  order  to  make  the  assignee's  title  effective  as  against  the  andThe  con- 
company.     If  notice  is  given,  no   assent  or   acquiescence  on  sequences  oE 
the  part  of  the  company  is  required  (d).    The  notice  need  not  be  not  giving 
in  any  particular  form,  and  may  be  verbal  (e).    It  no  such  notice  ^ 

is  given,  the  assignee  will  have  to  credit  the  company  with  any 
payment  made  to  the  assignor  in  ignorance  of  the  assignment  (/) ; 
and  he  may  be  deprived  of  the  benefit  of  the  assignment  by  a 
surrender  of  the  policy  to  the  company  (/). 

So  also,  if  no  notice  be  given  to  the  company,  the  assignee  will 
be  postponed  to  a  subsequent  assignment  of  which  notice  has  been 
given,  provided  that  the  subsequent  assignee  does  not  know  of  the 
prior  assignment  at  the  time  he  takes  his  security.  Moreover,  if 
the  subsequent  assignee  does  not  know  of  the  prior  assignment 
when  he  takes  his  security,  knowledge  at  the  time  when  he  gives 
notice  is  immaterial  (g). 

On  the  other  hand,  if  the  subsequent  assignee  at  the  time  of  the 
assignment  to  him  has  notice,  whether  actual  or  constructive,  of  a 
prior  assignment,  he  cannot  by  giving  notice  to  the  company  defeat 
the  title  of  the  prior  assignee  (h). 

In  order  that  notice  to  the  company  of  an  assignment  may  be  To  whom 
effectual,  it  must  be  given  to  the  proper  officers  authorised  to  receive  ^e  given 
the  notice  and  when  engaged  in  the  business  of  the  company  (i). 


(&)  See  title  Choses  in  Action,  Vol.  IV.,  p.  391. 

(c)  Ibid.,  p.  375,  and  cases  there  cited  ;  see  especially  the  judgment  of  Lord 
Macnaghten  in  Brandfs  {William)  Sons  &  Co.  v.  Dunlop  Rubier  Co.,  [1905] 
A.  C.  454.  In  Howes  v.  Prudential  Assurance  Co.  (1883),  49  L.  T.  133,  Lopes,  J., 
seems  to  have  ruled  that  an  assignment  must  be  in  writing,  sed  queer e.  A 
simple  deposit  of  a  policy  with  a  creditor  as  security  for  a  debt  is  not  an  assign- 
ment of  the  policy,  but  merely  gives  a  lien  [Crossley  v.  City  of  Glasgoiu  Life 
Assurance  Co.  (1876),  4  Ch.  D.  421  ;  Webster  v.  British  Empire  Mutual  Life 
Assurance  Co.  (1880),  15  Oh.  D.  169,  0.  A.;  Spencer  v.  Clarke  (1878),  9  Ch.  D. 
137).    As  to  lien  generally,  see  title  Lien. 

(d)  See  title  Choses  in  Action,  Vol.  IV.,  p.  379. 

(e)  Ibid.,  p.  381. 

(/)  [bid., -p.  380;  Fortescue  v.  Barnett  (1834),  3  My.  &  K  36  ;  Stocks  v. 
Dobson  (1853),  4  De  G.  M.  &  G.  11,  C.  A. 

{g)  See  title  Choses  in  Action,  Vol.  IV.,  p.  380,  and  the  cases  there  cited. 

[h]  Hiern  v.  Mill  (1806),  13  Ves.  114;  Spencer  v.  Clarke,  supra. 

{i)  See  title  Choses  in  Action,  Vol.  IV.,  p.  385,  and  the  cases  there  cited. 
Where  the  first  assignee  of  a  policy  gives  notice  to  the  office,  then,  although  he 
does  not  obtain  possession  of  the  policy,  he  takes  precedence  of  a  subsequent 
purchaser  who  obtains  possession  without  notice  of  the  prior  assignment 
{^Meux  V.  Bell  (1841),  1  Hare,  73).  Compare  Spencer  v.  Clarke,  supra, 
iollcwed  in  Be  Wtniger's  Policy,  [1910]  2  Ch.  291  (priorities  between  second 
mortgagee  who  had  given  notice,  and  first  mortgagee  making  further  advances 
without  notice  of  the  second  mortgage).    The  first  assignee  is  not  relieved  of  the 
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Sect.  7.      Thus,  the  fact  that  the  solicitor  who  negotiates  the  mortgage  of  a 
Assignment  poHcy  is  a  local  agent  of  the  insurance  company  is  not  sufficient  to 
of  Life      affect  the  office  with  notice  of  the  charge  unless  he  has  express 
Policies.     authority  to  receive  notice  on  its  behalf  (k). 

Assignee  only  1119.  The  equitable  assignees  of  a  policy  cannot  give  a  valid 
rightsTf  the    clischarge  to  the  insurance  company  unless  expressly  empowered  to 

assignor.  do  SO  (Z). 

The  insurance  company  has  against  the  assignee  of  the  policy  the 
same  equities  and  defences  as  it  would  have  against  the  assignor 
at  the  date  at  which  notice  of  the  assignment  is  given  to  it  (m). 

^oVrnf^  "^^^  validity  of  the  transfer  of  an  English  policy,  if  made 

asSgnment^of  another  country,  is  governed  by  the  law  of  that  country.  There- 

a  policy  in  a  fore  the  transfer,  if  invalid  according  to  the  law  of  the  country 

foreign  where  it  is  executed,  will  be  treated  as  invalid  here,  although  it 

country.  ^^ould  have  been  good  according  to  English  law  (n). 

Assignment        1121.  The  assignment  or  bequest  of  a  policy  carries  with  it  any 
bonuses         bonuses  or  additions  which  may  accrue  to  the  sum  assured  and 
which  are  not  expressly  excluded  from  its  operation  (o). 

Sub-Sect.  2. —  Under  the  Judicature  Act,  1873,  5.  25  (6). 
The  Judica-        1122.  Under  the  Judicature  Act,  1873  (p),  s.  25  (6),  the  assignee 
1873 "^s^^k  (6)       ^  policy  may  acquire  the  legal  right  to  the  same  and  all  the 
'  *         remedies  therefor,  with  power  to  give  a  good  discharge.  But 
certain  conditions,  which    are   stated   elsewhere  (g),  must  be 
complied  with. 

necessity  of  giving  notice,  even  though  he  is  unaware  of  the  assignment 
{Be  Lake,  Ex  parte  Cavendish,  [1903]  1  K.  B.  151). 

(k)  See  title  Choses  in  Action,  Yol.  lY.,  p.  385 ;  and  especially  Gale  v.  Lewis 
(1846),  9  Q.  B.  730. 

{I)  Durham  Brothers  v.  Bobertson,  [1898]  1  Q.  B.  765,  774,  C.  A. ;  and  see  Jones 
V.  Farrell  (1857),  1  De  G.  &  J.  208,  at  p.  218. 

(m)  See  title  Choses  in  Action,  Yol.  lY.,  p.  386.  If  by  reason  of  any  breach 
of  warranty,  wrongful  concealment,  or  false  statement,  the  policy  is  invalid  as 
regards  the  original  assured,  it  will  be  equally  so  as  against  the  assignee 
[Scottish  Equitable  Life  Assurance  Society  v.  Buist  (1877),  4  E.  (Ot.  of  Sess.) 
1076;  Thomson  Y.Weems  (1884),  9  App.  Cas.  671). 

(n)  Lee  v.  Ahdy  (1886),  17  Q.  B.  D.  309 ;  see  titles  Choses  in  Action, 
Yol.  lY.,  p.  366  ;  Conflict  of  Laws,  Yol.  YI.,  p.  245. 

(o)  Courtney  v.  Ferrers  (1827),  1  Sim.  137  ;  Farkes  v.  Bott  (1838),  9  Sim. 
388;  Bohtrts  v.  Edivards  (1863),  9  Jur.  (n.  s.)  1219  (bequest).  As  to  the  con- 
struction of  a  covenant  by  the  assignor  of  a  policy  not  to  do  any  act  vitiating  a 
policy,  and  of  similar  covenants,  see  Vyse  v.  Wakefield  (1840),  6  M.  &  W.  442  ; 
Dormay  v.  Borrodaile  (1847),  10  Beav.  335.  As  to  the  title  to  a  policy  or  its 
proceeds  on  the  life  of  a  debtor,  taken  to  secure  payment  of  a  debt  which  has 
been  paid  off,  see  p.  562,  post.  An  absolute  covenant  to  effect  an  insurance  for 
the  benefit  of  another  is  not  released  by  the  life  afterwards  becoming  uninsur- 
able {Be  Arthur,  Arthur  v.  Wynne  (1880),  14  Ch.  D.  603).  If  a  man  on  his 
man-iage  covenants  to  settle  any  property  of  which  he  may  thereafter  become 
possessed  by  devise,  bequest  or  purchase,  and  subsequently  effects  policies  on 
his  own  life,  those  policies  are  deemed  to  be  property  acquired  by  purchase,  to 
which  the  trustees  are  entitled  by  virtue  of  the  covenant  {Be  Turcan  (1888),  40 
Ch.  D.  5,  C.  A.). 

(p)  36  &  37  Yict.  c.  66.  See  title  Choses  in  Action,  Yol.  lY.,  p.  367, 
note  {h). 

{ q)  See  title  Choses  in  Action,  Yol.  lY.,  p.  367.   As  to  the  time  from  which 
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1123.  The  application,  however,  of  this  provision  in  the  Judi-      Sect.  7. 
cature  Act,  1873  (r),  to  life  policies  is  practically  superseded  by  the  Assignment 
Policies  of  Assurance  Act,  1867  (s).  of  Life 


Policies. 


Sub-Sect.  3. — Under  the  Policies  of  Assurance  Act,  1867. 


1124.  The  Policies  of  Assurance  Act,  1867  (s)  (hereafter  called  Policies 
"  the  Act  of  1867  "),  is  entitled  an  Act  to  enable  assignees  of  policies  Assurance 
of  life  assurance  to  sue  thereon  in  their  own  names.  It  enacts  that 
any  person  becoming  entitled  by  assignment  or  other  derivative 
title  to  a  policy  of  life  assurance,  and  possessing  at  the  time  of 
action  brought  the  right  in  equity  to  receive,  and  the  right  to  give 
an  effectual  discharge  to  the  assurance  company  liable  under  such 
policy  for,  moneys  thereby  assured  or  secured,  shall  be  at  liberty  to 
sue  at  law  in  his  own  name  to  recover  such  moneys  (t).  Whether 
the  plaintiff  has  in  any  particular  case  the  right  in  equity  to 
receive  and  the  right  to  give  an  effectual  discharge  to  the 
insurance  company  must  be  determined  upon  the  principles  above 
referred  to  (u) 

It  is  further  provided  that  in  any  action  on  a  policy  of  life  insurance 
a  defence  or  reply  on  equitable  grounds  may  be  relied  on  (v). 

No  assignment,  made  after  the  20th  August,  1867,  of  a  policy  of 
life  assurance  confers  on  the  assignee  any  right  to  sue  for  the 
amount  of  such  policy,  until  a  written  notice  of  the  date  and  pur- 
port of  such  assignment  has  been  given  to  the  assurance  company 
liable  under  such  policy  at  its  principal  place  of  business  for  the 
time  being,  or  at  one  of  its  principal  places  of  business,  either  in 
England,  Scotland,  or  Ireland ;  and  the  date  on  which  such  notice 
is  received  regulates  the  priority  of  all  claims  under  any  assign- 
ment. A  payment  bond  fide  made  in  respect  of  any  policy  by  any 
assurance  company  before  the  date  on  which  such  notice  has  been 
received  is  as  valid  against  the  assignee  giving  such  notice  as  if  the 
Act  of  1867  {w)  had  not  been  passed  {x). 

The  object  and  effect  of  the  Act  of  1867  (w)  is  to  provide  a  simple  object  of  the 
remedy  against  an  insurance  company,  and  also  to  give  facilities  to  ^^t. 
offices  in  settling  claims,  by  enabling  them  to  recognise  as  the  first 
claim  the  claim  of  the  person  who  first  gave  such  notice  as  the 
statute  requires  {y)\  but  the  Act  of  1867 (w)  does  not  enable  a  person 


the  assignment  takes  efilect,  see  title  Choses  in  Action,  Yol.  IV.,  p.  367.  As 
to  the  equities  to  which  it  is  subject,  see  ihid.,  pp.  367,  373.  As  to  the  relief 
obtainable  by  payment  into  court,  see  p.  565,  post.  For  a  form  of  requisitions 
on  title  to  policies  of  insurance,  see  Withers,  Life  and  Eeversionary  Interests 
in  Personalty  Trust  Funds,  and  Policies  of  Life  Assurance,  p.  227,  and  for 
notes  as  to  matters  to  be  attended  to  on  or  before  completion  of  the  assignment, 
see  ibid.,  pp.  187  et  seq. 

(r)  36  &  37  Yict.  c.  66,  s.  25  (6) ;  see  p.  560,  ante. 

(s)  30  &  31  Yict.  c.  144. 

(t)  lUd.,  s.  1.    See  title  Choses  in  Action,  YoL  IY.,  p.  395. 
{u)  See  p.  558,  ante. 

{v)  Policies  of  Assurance  Act,  1867  (30  &  31  Yict.  c.  144),  s.  2,  which  came 
into  force  on  20th  August,  1867. 

[w)  Policies  of  Assurance  Act,  1867  (30  &  31  Yict.  c.  144). 
{x\  Ihid.,  s.  3. 

\y)  As  to  the  protection  of  the  insurance  company  in  case  of  adverse  claims, 
see  p.  565,  post. 
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who  has  advanced  money  upon  a  second  assignment  with  notice  of 
a  prior  charge  to  exclude  the  prior  assignee  by  giving  the  statutory 
notice  to  the  office  (a). 

Further,  every  insurance  company  is  required  to  specify  in  the 
policy  their  principal  place  or  places  of  business  at  which  the 
notices  of  assignment  may  be  given  (b) ;  and  upon  request  in 
writing  and  payment  of  a  fee  not  exceeding  5s.  to  acknowledge  receipt 
of  any  such  notice ;  the  acknowledgment,  if  signed  by  the  proper 
officer,  being  conclusive  evidence  against  the  company  that  it  has 
received  the  notice  (c). 

The  assignment  may  be  made  either  by  indorsement  on  the 
policy  or  by  a  separate  instrument  to  the  effect  that  the  assignor 
in  consideration  etc.  assigns  unto  the  assignee  the  policy  of 
insurance  (d). 

Sub-Sect.  4.— Effect  of  Bankruptcy. 

1125.  On  bankruptcy,  life  policies  belonging  to  the  debtor,  like 
other  choses  in  action,  vest  in  the  trustee  in  bankruptcy.  But  one 
who  for  value  takes  from  the  bankrupt  an  assignment  after  the 
bankruptcy,  but  without  notice  of  it,  may,  by  giving  notice  to  the 
company,  obtain  a  priority  over  a  trustee  who  has  given  none  (e). 


The  life 
insured  may 
by  agreement 
express  or 
implied 
acquire  an 
interest  in  a 
life  policy. 


Sect.  8. — Title  to  the  Policy  and  the  Insurance  Moneys;  Liens. 


Sub -Sect.  1. — Policy  e 


on  the  Life  of  Another, 


1126.  Where  an  insurance  has  been  effected  by  one  party  on  the 
life  of  another,  the  latter  has,  apart  from  any  contract  express  or 
implied,  no  interest  in  the  policy  (/).  But  he  may  acquire  an 
interest  or  property  in  the  policy  by  a  contract  either  express  or 
implied  from  the  acts  of  the  parties.  For  instance,  the  prima  facie 
effect  of  an  agreement  between  debtor  and  creditor  that  the  creditor 
shall  effect  a  policy  and  the  debtor  shall  pay  the  premiums,  is  to 
vest  the  equitable  property  in  the  policy,  subject  to  the  creditor's 
security,  in  the  debtor ;  the  principle  being  that  what  the  debtor 
pays  or  agrees  to  pay  for  is  {prima  facie  at  all  events)  his,  subject 


(a)  Newman  v.  Newman  (1885),  28  Ch.  D.  674,  per  North,  J.,  at  p.  681. 
See  also  Bradley  v.  James  (1876),  10  I.  E.  C.  L.  441. 

Cb)  Policies  of  Assurance  Act,  1867  (30  &  31  Yict.  c.  144),  s.  4. 

(c)  Ibid.,  s.  6. 

(d)  Ibid.,  s.  5,  and  Schedule;  ss.  7  and  8  (^&^c?.)  define  the  meaning  of  the 
expression    policy  of  life  assurance  "  as  used  in  the  Act. 

(e)  Be  BusselVs  Policy  Trusts  (1872),  L.  E.  15  Eq.  26  ;  not  following  Be 
Webb's  Policy  (1867),  15  W.  E.  529  ;  and  see  Stuart  v.  Cockerell  (1869),  L.  E. 
8  Eq.  607  ;  Palmer  v.  Zoc^be  (1881),  18  Ch.  D.  381,  C.  A.  As  to  the  effect  of  the 
reputed  ownership  clause,  see  By  all  v.  Boiules  (1750),  1  Ves.  Sen.  348  ;  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  44 ;  and  title  Bankruptcy  and 
Insolvency,  Vol.  II.,  pp.  144,  173. 

(/)  Bruce  v.  Garden  (1869),  5  Ch.  App.  32;  Freme  v.  Brade  (1858),  2  De  G. 
&  J.  582,  C.  A. ;  Brown  v.  Freeman  (1851),  4  De  Gr.  &  Sm.  444;  Knox  v.  Turner 
(1870),  5  Ch.  App.  515;  Preston  v.  Neele  (1879),  12  Ch.  D.  760;  Lewis  v.  King 
(1875),  44  L.  J.  (ch.)  259,  C.  A.  ;  and  see  Forde  v.  Tynte  (1872),  41  L.  J.  (ch.) 
758  (where  the  question  arose  between  successive  incumbrancers) ;  and  see  cases 
cited  in  note  (h),  p.  563,  ^os^. 
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to  the  security  for  the  purpose  of  which  it  was  brought  into 
existence  (g). 

Thmprijnd  facie  presumption  is,  however,  capable  of  being  rebutted 
by  a  contrary  inference  to  be  drawn  from  the  conduct  of  the  parties 
•or  the  documents  which  passed  between  them  (h). 

1127.  It  sometimes  happens  that  the  insurance  o£Qce  pays  the 
insurance  money  to  a  person  who  has  no  insurable  interest  in  the 
life  insured.  In  such  case,  the  question  who  is  entitled  to  the 
money  must  be  determined  as  if  the  Act  of  1774  (i)  did  not  exist, 
inasmuch  as  the  statute  makes  the  contract  only  void  as  between 
the  company  and  the  insurer  {k). 

Sub-Sect.  2. — Liens  on  the  Policy,  and  the  Moneys  secured  thereby. 

1128.  The  following  rules  have  been  laid  down  as  determining  the 
question  whether  a  lien  or  charge  upon  money  secured  by  a  policy 
may  be  created  by  payment  of  premiums. 

Such  lien  or  charge  may  arise  (1)  by  contract  with  a  beneficial 
owner  of  the  policy ;  (2)  by  reason  of  the  right  of  trustees  to  an 
indemnity  out  of  their  trust  property  for  money  expended  by  them 
in  its  preservation ;  (3)  by  subrogation  to  this  right  of  trustees  of 
some  person  who  may  at  their  request  have  advanced  money  for 
the  preservation  of  the  property ;  (4)  by  reason  of  the  right  of 
mortgagees  or  others  having  a  charge  on  the  policy  to  add  to  their 
•charge  any  moneys  paid  by  them  to  preserve  the  property  {I). 

1129.  The  mere  deposit  of  a  title  deed  (and  this  includes  a 
policy)  upon  an  advance  of  money  gives  an  equitable  lien,  and  the 
•deposit  will  cover  subsequent  advances,  upon  evidence  that  they 
ivere  made  upon  that  security  (m). 

(g)  Salt  V.  Northampton  (Marquis),  [1892]  A.  C.  1,  per  Lord  Selborne,  at 
J).  16 ;  Holland  v.  Smith  (1806),  6  Esp.  11 ;  Drysdale  v.  PiggoU  (1856),  8  De  G-.  M. 
&  G.  546,  C.  A.  ;  Morland  v.  Isaac  (1855),  20  Beav.  389  ;  and  see  title  Equity, 
Vol.  XIII.,  pp.  91,  92.  As  to  the  distinction  between  a  policy  taken  to  secure  a 
■debt  and  a  policy  to  secure  an  annuity,  see  Drysdale  v.  Piggott,  supra  ;  Knox  v. 
Turner  (1870),  5  Ch.  App.  515  ;  Preston  v.  Neele  (1879),  12  Ch.  D.  760. 

{h)  Triston  v.  Hardey  (1851),  14  Beav.  232  ;  Lea  v.  Hinton  (1854),  19  Beav. 
324,  326 ;  Henson  v.  Blackwell  (1845),  4  Hare,  434 ;  compare  with  which,  how- 
ever, Holland  v.  Smith,  supra. 

(*■)  Life  Assurance  Act,  1774  (14  Geo.  3,  c.  48) ;  see  p.  514,  ante. 

(k)  Worthington  v.  Curtis  (1875),  1  Ch.  D.  419,  0.  A.;  A.-G.  v.  Murray, 
[1904]  1  K  B.  165,  0.  A.;  Hadden  v.  Bryden  (1899),  1  F.  (Ct.  of  Sess.)  710; 
Freme  v.  Brade  (1858),  2  De  G.  &  J.  582,  0.  A. ;  see  Re  a  Policy  No.  6402  of  the 
-Scottish  Equitable  Life  Assurance  Society,  [1902]  1  Ch.  282.  See  on  this  subject, 
titles  Equity,  YoL  XIIL,  pp.  154  et  seq. ;  Trusts  and  Trustees. 

(/)  Be  Leslie,  Leslie  v.  French  (1883),  23  Ch.  D.  552,  per  Ery,  J.,  who 
held  that  except  in  these  four  cases  no  lien  or  charge  is  created  by  payment  of 
premiums.  This  case  was  followed  in  the  Court  of  Appeal  in  Falcke  v.  Scottish 
Lmperial  Lnsurance^  Co.  (1886),  34  Ch.  D.  234,  C.  A.,  where  all  the  previous 
■decisions  were  reviewed,  and  where  it  was  held  that  the  payment  of  premiums 
by  the  owner  of  the  equity  of  redemption  of  a  policy  gave  him  no  right  as  against 
the  mortgagees  of  the  policy  unless  it  could  be  shown  that  the  payment  was 
made  with  their  concurrence,  or  at  their  request.  See  also  the  judgment  of 
North,  J.,  in  Be  Winchilsea's  (Earl)  Policy  Trusts  (1888),  39  Ch.  D.  168;  and 
that  of  LiNDLEY,  L.J.,  in  Strutt  v.  Tippett  (1890),  62  L.  T.  475,  C.  A.,  at  p.  477  ; 
Be  Power's  Policies,  [1899]  1  I.  E.  6,  C.  A. 

(m)  Ex  parte  Langston  (1810),  17  Ves.  227,  230;  Norris  v.  Wilkinson  (1806), 

o  o  2 


Sect.  8. 
Title  to  the 
Policy  and 
the  Insur- 
ance 
Moneys ; 

Liens. 

Payment  to 
person  who 
has  no  insur- 
able interest. 


Lien. 


Equitable 
deposit. 

Equitable 
lien  created 
by  deposit  of 
the  policy. 


664 


Insurance. 


Sect.  8. 
Title  to  the 
Policy  and 
the  Insur- 
ance 
Moneys ; 
Liens. 

Loans  by 
insurance 
companies 
secured  by 
policies. 

Proof  of 
death. 


Presumption 
as  to  death. 


Sometimes  insurance  companies,  when  making  advances  of  money^ 
grant  a  life  policy  to  the  borrower  which  they  detain  for  the 
purposes  of  security  for  the  repayment  of  money  advanced.  If 
in  such  a  case  there  is  a  breach  of  condition,  as  by  non-payment  of 
premiums,  rendering  the  policy  void,  the  company  is  entitled  to 
insist  that  it  has  become  so,  and  to  enforce  its  other  remedies  for 
the  debt  (n). 

Sect.  9. — Payment  of  Claims, 

1130.  There  is  no  such  thing  in  life  insurance  law  as  a  construc- 
tive total  loss.  Thus,  in  the  case  of  an  insurance  on  a  man's  life 
for  a  year,  if  shortly  before  the  expiration  of  the  term  he  received 
a  mortal  wound,  of  which  he  died  after  the  year,  the  insurer  would 
not  be  liable  (o).  To  recover  under  the  policy  the  plaintiff  must 
prove  the  death  of  the  life  assured.  The  policy  generally  contains 
a  condition  that  the  death  must  be  proved  by  evidence  satisfactory 
to  the  directors,  but  this  means  such  evidence  as  they  may 
reasonably,  not  such  as  they  may  unreasonably  and  capriciously, 
require  ip). 

1131.  In  cases  where  a  person  goes  abroad  or  disappears  from 
view,  and  is  not  subsequently  heard  of  for  seven  years,  there  the 
law  presumes  that  he  is  dead,  but  there  is  no  presumption  that 
death  occurred  at  the  beginning  or  the  end  or  at  any  particular 
period  during  those  seven  years  (^).  But  evidence  of  particular 
facts,  for  instance  that  the  life  assured  was  on  board  a  vessel  which 
encountered  a  very  severe  storm  and  was  never  heard  of  after- 
wards, is  proper  to  be  considered  as  going  to  establish  the  fact  that 
he  died  at  that  particular  time  (a). 


12  Yes.  192,  198  ;  JEx  parte  Whithread  (1812),  19  Yes.  209 ;  Ex  parte  Hooper 
(1815),  19  Yes.  477 ;  Fx  parte  Kensington  (1813),  2  Yes.  &  B.  79 ;  Vanderzee 
V.  Willis  (1789),  3  Bro.  0.  C.  21.  The  cases  relate  to  title  deeds,  but  the 
principle  is  equally  applicable  to  policies.  For  further  particulars  as  to  the 
subject  of  liens,  see,  generally,  titles  Lien;  Mortgage. 

(n)  Edge  v.  Duke  (1849),  18  L.  J.  (CH.)  183.  As  to  loan  transactions  of  the 
above  character,  see  Grey  v.  Ellison  (1856),  1  Giff.  438;  Brown  v.  Price  (1858), 
4  Jur.  (n.  s.)  882 ;  Fitzwilliam  {Earl)  v.  Price  (1858),  4  Jur.  (n.  s.)  889. 

(o)  Lochyer  v.  Offley  (1786),  1  Term  Eep.  252,  260 ;  compare  Simpson  y. 
Accidental  Death  Insurance  Co.  (1857),  2  0.  B.  (n.  s.)  257. 

[p)  Braunstein  v.  Accidental  Death  Insurance  Co.  (1861),  1  B.  &  S.  782; 
Ballantine  v.  Employers  Insurance  Co.  of  Great  Britain  (1893),  31  Sc.  L.  E.  230 ; 
Trew  V.  Railway  Passengers'  Assurance  Co.  (1861),  6  H.  &  N.  839,  Ex.  Ch. ; 
Harvey  v.  Ocean  Accident  and  Guarantee  Corporation,  [1905]  2  I.  E.  1,  26,  30, 
37,  C.  A.  (which  see  as  to  the  presumption  against  suicide). 

\q)  See  title  Evidence,  Yol.  XIII.,  p.  500;  Nepean  v.  Doe  di.  Knight  (1837), 
2  M.  &  W.  894,  at  p.  912,  Ex.  Ch. ;  Re  Creed  (1852),  1  Drew.  235  ;  In  the  Goods, 
of  Smyth  (1858),  28  L.  J.  (P.  &  M.)  1 ;  In  the  Goods  of  How  (1858),  1  Sw.  &  Tr.  53  ; 
Re  TindalVs  Trust  (1861),  30  Beav.  151  (as  to  which  see  title  Evidence,. 
Yol.  XIII.,  p.  500,  note  (r) ) ;  Re  Phene's  Trusts  (1870),  5  Ch.  App.  139 ;  Doe  d. 
France  v.  Andrews  (1850),  15  Q.  B.  756;  see  also  Prudential  Assurance  Co.  v. 
Edmonds  (1877),  2  App.  Cas.  487;  Lamhe  v.  Orton  (1859),  29  L.  J.  (ch.)  286;, 
Hickman  v.  Upsall  (1875),  L.  E.  20  Eq.  136. 

(a)  Patterson  v.  Black  (1780),  2  Park  on  Marine  Insurance,  8th  ed.,  p.  920 ;  In 
the  Goods  of  Main  (1858),  1  Sw.  &  Tr.  11 ;  compare  Hickman  v.  Upsall,  supra  ^ 
Lamhe  v.  Orton,  supra. 
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1132.  When  a  debt  is  due  to  one  or  more  joint  creditors,  it  is,  in     Sect.  9. 
the  absence  of  fraud,  competent  to  any  of  them  to  give  a  valid  Payment  of 
discharge  to  the  debtor,  which  may  be  done  after  action  brought ;  Claims, 
and  this  principle  will  be  applicable  when  insurers  are  indebted  to  Disch^e  by 
joint  grantees  of  a  policy  (b).  one  of  two 

creditors 

1133.  The  insurance  office  is  entitled  to  the  delivery  of  the  policy  j^^^^^^^ 
on  payment  of  the  claim.    If  the  policy  is  lost  an  action  may  never-  thVpoiicy. 
theless  be  brought  upon  it,  it  being  usual  for  the  plaintiff  to  offer 

to  give  a  proper  indemnity  ;  but  the  court  will  not  insist  upon  this, 
its  judgment  being  a  sufficient  indemnity  to  the  defendants  (c). 

1134.  When  there  has  been  an  assignment  of  the  policy,  even  if  it  Conflicting 
has  not  been  made  under  the  provisions  of  the  Judicature  Act,  claims. 
1873  (c?),  or  of  the  Policies  of  Assurance  Act,  1867  (e),  the  insurers 

are  entitled  to  be  secured  from  any  possible  claim  from  the 
assignor  (/). 

Where  there  are  adverse  claims  to  the  moneys  due  under  the 
policy  and  the  insurance  company  is,  or  expects  to  be,  sued  by  two 
or  more  parties  in  respect  of  them,  and  the  respective  claimants 
oach  require  payment  of  the  sum  assured,  relief  may  be  obtained 
by  the  company  by  interpleader  proceedings  (g). 

When  the  insurance  company  can  be  considered  as  being  in  the 
position  of  trustees,  they  can  in  the  case  of  conflicting  claims  pay  the 
money  into  court  under  the  Trustee  Relief  Acts  (h) ;  but  when  they 
cannot  be  considered  in  that  position  the  Acts  do  not  apply,  and 
the  company  formerly  had,  in  these  circumstances,  to  interplead  if 
they  were  in  doubt  as  to  the  right  of  one  among  adverse  claimants 

(6)  Wallace  v.  Kelsall  (1840),  7  M.  &  W.  264,  272;  Gordon  v.  m's(1844), 
2  Dow.  &  L.  308,  316,  317. 

(c)  England  v.  Tredegar  {Lord)  (1866),  L.  E.  1  Eq.  344  ;  CroJcatt  v.  Ford  (1856). 
25  L.  J.  (CH.)  552;  compare  Bushnan  v.  Morgan  (1833),  5  Sim.  635.  In  such 
a  case  the  money  may  now  be  paid  into  court  under  the  Life  Assurance 
Companies  (Payment  into  Court)  Act,  1896  (59  &  60  Vict.  c.  8)  {Harrison  v. 
Alliance  Assurance  Co.,  [1903]  1  K.  B.  184,  0.  A.)  ;  see  p.  566,  post.  Interest 
on  the  sum  due  under  the  policy  may  be  awarded  as  damages ;  see  p.  504,  ante. 
It  seems  that  the  rate  allowable  at  the  present  time  will  in  general  be  4  per 
cent. ;  see  Re  Metropolitan  Coal  Consumers^  Association,  Ltd.,  JEx parte  Wainwright 
(1889),  59  L.  J.  (CH.)  281 ;  London,  Chatham  and  Dover  Rail.  Co.  v.  South 
Eastern  Bail.  Co.,  [1892]  1  Ch.  120,  C.  A.,  per  Kekewich,  J.,  at  p.  130; 
reversed,  but  without  dealing  with  the  rate  of  interest,  [1893]  A.  C.  429 ;  Re 
Hunt,  Harvey^s  Claim,  [1902]  2  Ch.  318,  n.  As  to  interrogatories  in  an  action 
on  a  life  policy,  see  title  Discoveey,  Inspection,  and  Interrogatories,  Vol. 
XL,  p.  102. 

{d)  36  &  37  Vict.  c.  66 ;  see  p.  560,  ante. 

(e)  30  &  31  Vict.  c.  144;  see  p.  561,  ante. 

if)  E.  S.  C,  Ord.  57,  r.  1  (a);  see  also  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s.  25  (6);  Prudential  Assurance  Co.  v.  Thomas  (1867),  3  Ch.  App.  74,  76  ; 
compare  Ottley  v.  Cray  (1847),  16  L.  J.  (ch.)  512  ;  and  title  Equity,  Vol.  XIIL, 
p.  57.  It  is  prudent  for  the  company  to  ascertain,  before  applying  for  relief, 
that  there  really  is  a  dispute;  see  Matthew  v.  N(yrthern  Assurance  Co.  (1878),  9 
Ch.  D.  80,  'per  Jessel,  M.E.,  at  p.  88. 

{g)  Prudential  Assurance  Co.  v.  Thomas,  supra;  see  also  Ex  parte  Mersey 
Bocks  and  Harbour  Board,  [1899]  1  Q.  B.  546, 551,  C.  A.,  and  title  Interpleader, 
p.  587,  post. 

{h)  See  title  Choses  in  Action,  Vol.  IV,  p.  374 ;  Re  Hall  (1861),  5  L.  T. 
395  ;  United  Kingdom  Life  Assurance  Co.  (1865),  34  Beav.  493  ;  Re  WeWs  Policy 
(1866),  L.  E.  2  Eq.  456. 
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Sect.  9.  to  receive  the  insurance  money  (i).  But  now  by  statute  (A;)  every 
Payment  of  insurance  company,  not  being  a  society  registered  under  the  Acts 

Claims.  relating  to  friendly  societies,  can  pay  into  court  any  moneys  payable 
by  them  under  a  life  policy  in  respect  of  which  no  suffecient  dis- 
charge can  otherwise,  in  the  opinion  of  the  board  of  directors,  be 
obtained  (k). 


Part  V. — Accident  Insurance  :  Insurance 
against  Liability  for  Accidents  to  Third 
Persons. 


Accident 

insurances 

and  the 

declaration 

usually 

required. 


Sect.  1. — Accident  Insurance. 

1135.  Most  life  insurance  companies  make  it  part  of  their 
business  to  issue  accident  policies,  that  is  to  say,  insurances  against 
death  or  injuries  occasioned  by  accident ;  and  numerous  com- 
panies have  been  incorporated  for  the  express  purpose.  In  such 
policies  the  insurance  company  usually  undertakes  to  pay  a  certain 
sum  to  the  executors  of  the  assured  in  case  of  his  death  by  acci- 
dent, and  a  certain  smaller  sum  in  case  of  disablement,  total  or 
partial,  and  to  pay  a  weekly  allow^ance  for  a  given  period  while  he 
is  incapacitated  from  following  his  usual  occupation.  An  accident 
insurance  of  this  description,  being  a  contract  to  pay  a  specified 
sum  upon  the  occurrence  of  a  certain  event,  is  not,  it  seems,  a 
contract  of  indemnity  (Z) ;  from  which  it  follows  that,  in  cases 
where  the  assured  has  a  remedy  against  a  third  party  who  caused 
the  accident,  the  doctrine  of  subrogation  (m)  does  not  apply. 

In  making  the  proposal  for  insurance  a  declaration  is  generally 
required  from  the  assured  in  which,  as  in  the  case  of  a  life  policy, 
he  gives  certain  particulars  and  information  to  enable  the  insurance 
company  to  estimate  the  insured  risk  (?^). 

The  rules  as  to  the  nature  and  effect  of  such  a  declaration  and  as 
to  the  effect  of  misrepresentation  are  the  same  as  in  the  case  of  a 


(^)  Be  Haycock's  Policy  (1876),  1  Ch.  D.  611,  616;  MattJieiu  v.  Northern 
Assurance  Co.  (1878),  9  Ch.  D.  80. 

(Zc)  Life  Assurance  Companies  (Payment  into  Court)  Act,  1896  (59  Yict. 
c.  8),  s.  3 ;  E.  S.  0.,  Ord.  54c,  r.  3 ;  Harrison  v.  Alliance  Assurance  Co., 
[1903]  1  K.  B.  184,  C.  A.  ;  Be  Weniger's  Policy,  [1910]  W.  N.  278  (company 
cannot  by  means  of  an  indemnity  indirectly  obtain  its  costs  out  of  the  fund 
in  court  in  violation  of  E.  S.  C,  Ord.  54c,  r.  2) ;  and  see  title  Companies, 
Vol.  v.,  p.  620. 

(/)  See  Theobald  v.  Bailway  Passengers  Assurance  Go.  (1854),  10  Exch.  45,  per 
Alderson,  B.,  at  p.  53.  Nor  does  the  existence  of  the  insurance  affect  the 
amount  recoverable  from  the  third  party  {Bradburn  v.  Great  Western  Bail.  Co. 
(1874),  L.  E.  10  Exch.  1 ;  see  title  Carriers,  Vol.  IV.,  p.  59). 

(m)  See  pp.  490,  518,  ante. 

(n)  As  to  the  usual  form  and  contents  of  the  declaration,  see  Bunyon,  Law  of 
Life  Assurance,  4th  ed.,  p.  145. 
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life  policy  (o) ;   and,  generally  speaking,  the  course  of  business     ^^^t.  i. 
pursued  and  the  legal  principles  applicable  to  insurances  against  Accident 
accidents  are  the  same  as  those  already  described  in  the  case  of  life  Insurance, 
insurance  (p).    It  will  be  found  that  the  cases  decided  on  accident 
policies  turn  mainly  on  the  meaning  of  particular  words  or  clauses 
in  those  instruments  rather  than  on  the  application  of  any  general 
rules  of  construction. 

1136.  Accident  policies  give  rise  mainly  to  two  questions — first,  Construction 
has  an  accident  occurred  within  the  meaning  of  the  policy,  and,  of  accident 
secondly,  did  the  death  or  injury  arise  from  such  accident  ?  As 
regards  the  latter  question,  in  the  absence  of  words  showing  a  con- 
trary intention,  the  maxim  cmisa  proxima  non  remota  spectatur  is 
applicable,  a  maxim  which  is  not  peculiar  to  this  branch  of  insurance 
law,  and  which  has  been  fully  discussed  elsewhere  (q).  Thus,  in  a 
policy  against  "  death  by  accident,  but  excluding  injury  arising 
from  natural  disease,"  if  the  assured  is  drowned  owing  to  his 
being  attacked  by  an  epileptic  fit,  the  insurers  are  liable,  because 
the  proximate  cause  of  death  is  drowning,  and  drowning  is  held 
to  be  an  accident  within  the  meaning  of  the  policy  (r). 

But  the  maxim  in  question  may  be  expressly  or  impliedly  excluded 
by  the  words  of  the  policy. 

Thus,  where  the  insurance  is  against  death    from  the  effects  of  Death  or 
injury  caused  by  accident,"  and  the  assured  dies  from  pneumonia  fpQ^"the^^^^°^ 
brought  on  in  consequence  of  an  accident,  the  insurers  are  liable  if  accident, 
it  appears  that  the  pneumonia  was  the  natural  and  reasonable 
consequence  of  the  injury  (s).    On  the  other  hand,  where  the  insu- 
rance is  against  accident,  with  an  exception  of  "  death  arising  from 
.  .  .  hernia,  erysipelas  .  .  .  arising  within  the  system  of  the 
assured  before,  or  at  the  time  of,  or  following "  the  injury 

whether  causing  such  death  directly  or  jointly  with  an  acci- 
dental injury  "),  if  death  takes  place  from  erysipelas  arising  some 
days  after  an  accident,  the  insurers  are  not  liable  (^).  Again, 
under  a  policy  against  death,  *'the  sole  and  immediate  cause"  of 
which  should  be  "  bodily  injury  caused  by  violent,  accidental, 
external,  and  visible  means,"  if  death  occurs  owing  to  the  assured 


(o)  See  p.  550,  mite;  Levy  v.  Scottish  Employers^  Insurance  Co.  (1901), 
17  T.  L.  E.  229 ;  Re  Marshall  and  Scottish  Errvployers'  Liability  and  General 
Insurance  Co.  (1901),  85  L.  T.  757. 

{p)  See  pp.  543  et  seq.,  ante. 

(q)  See  pp.  437,  530  et  seq.,  ante. 

(r)  Wi7ispearY.  Accident  Insurance  Co.  (1880),  6  Q.  B.D.  42,  C.  A.  ;  Lawrence 
V.  Accidental  Insurance  Co.  (1881),  7  Q.  B.  D.  216  ;  compare  Reynolds  v. 
Accidental  Insurance  Co.  (1870),  22  L.  T.  820;  and  see  cases  cited  in  note  [d), 
p.  bQ%,post. 

(s)  Isitt  V.  Railway  Passengers  Assurance  Co.  (1889),  22  Q.  B.  D._  504.  A 
policy  contained  a  proyiso  exempting  the  company  from  liability  in  case  of 
death  ''by  poison  or  intentional  self-injury,"  amongst  other  causes.  The 
assured  by  mistake  took  poison  instead  of  a  dose  of  medicine.  It  was  held 
that,  although  the  death  was  perfectly  accidental,  the  insurance  company  were 
not  liable  {Cole  v.  Accident  Insurance  Co.  (1889),  61  L.  T.  227). 

{t)  Smith  V.  Accident  Insurance  Co.  (1870),  L.  E.  5  Exch.  302,  distinguish- 
in^FittonY.  Accidental  Death  Insurance  Co.  (1864),  17  0.  B.  (n.  s.)  122  (where  the 
hernia  which  proved  fatal  was  directly  caused  by  the  accident). 
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Sect.  1.  straining  his  heart  (which  was,  without  his  knowledge,  in  a  weak  and 
Accident  unhealthy  condition)  in  pushing  a  drunken  man  off  the  premises. 
Insurance,  the  sum  insured  will  not  be  recoverable  (u).  On  the  other  hand, 
in  a  policy  "  against  bodily  injury  caused  by  violent,  accidental, 
external,  and  visible  means,"  an  injury  caused  by  the  assured 
wrenching  his  knee,  in  which  there  was  no  antecedent  weakness,  in 
stooping  down  to  pick  up  a  marble  is  covered  by  a  policy  in 
similar  terms  (v). 

Meaning  of        1137.  As  regards  the  former  question,  namely,  what  constitutes 
"accident."         accident,  it  does  not  seem  possible  to  give  a  completely  accu- 
rate and  exhaustive  definition ;  but,  speaking  generally,  the  expres- 
sion   accident "  denotes  an  unlooked-for  mishap  or  an  untoward 
event  which  is  not  expected  or  designed  {lu). 

Some  violence,  casualty,  or  vis  major  is  necessarily  involved  (a). 
Thus,  in  the  case  of  an  insurance  against  death  or  injury  by 
accident,  the  policy  will  apply  only  in  cases  where  something 
fortuitous  is  the  direct  and  substantial  cause  of  death  or  injury  (6). 
And  death  is  not  the  less  directly  caused  by  the  accident,  although 
there  are  intermediate  stages  in  the  patient's  condition  {e.g., 
erysipelas,  septicaemia,  or  pneumonia),  which  are  passed  through 
before  death  ensues  upon  the  accident  (c).  Death  by  drowning  is 
an  accident  within  the  terms  of  a  policy  against  "  accident,"  though 
subject  to  a  proviso  that  no  claim  shall  be  made  for  any  injury 
unless  "  caused  by  some  outward  and  visible  means  "  (d) ;  and 
death  occasioned  by  a  fall  in  stepping  out  of  a  stationary  railway 


(u)  Be  Scarr  and  General  Accident  Assurance  Corporation,  [1905]  1  K.  B.  387. 

{v)  Hamlyn  v.  Crown  Accidental  Insurance  Co.,  [1893]  1  Q.  B.  750,  0.  A.; 
compare  Martin  v.  Travellers'  Insurance  Co.  (1859),  1  F.  &  F.  505. 

{w)  Fenton  v.  Thorley  &  Co.,  Ltd.,  [1903]  A.  0.  443  (overruling  Hensey  v. 
White,  Lloyd  v.  Bugg  &  Co.,  Walker  v.  Lilleshall  Coal  Co.,  [1900]  1  Q.  B.  481, 
0.  A.,  and  Boper  v.  Greenwood  &  Sons  (1900),  83  L.  T.  471,  C.  A.);  Boardman 
V.  Scott  and  Whitworth,  [1902]  1  K.  B.  43,  C.  A. ;  Ismay,  Imrie  &  Co.  v.  William' 
son,  [1908]  A.  C.  437.  It  is  to  be  observed  that  although  the  above  authorities 
and  other  cases  on  the  construction  of  the  Workmen's  Compensation  Acts  (for 
which  see  title  Master  and  IServant)  throw  useful  light  on  the  meaning  of 
the  word  "  accident,"  considerable  caution  must  be  used  in  applying  them  to  the 
construction  of  accident  policies,  because  the  doctrine  that  the  proximate  cause 
of  the  loss  can  alone  be  regarded  is  not  applicable  in  all  its  strictness  to  cases 
of  workmen's  compensation.  On  this  point  see  Fenton  v.  Thorley  <&  Co.,  Ltd., 
supra,  per  Lord  Lindley,  at  p.  454. 

(a)  Sinclair  v.  Maritime  Passengers^  Insurance  Co.  (1861),  3  E.  «&  E.  478, 
485.: 

{b)  Martin  v.  Travellers'  Insurance  Co.,  supra;  Hamlyn  v.  Crown  Accidental 
Insurance  Co.,  supra  ;  Hooper  y.  Accidental  Death  Insurance  Co.  (1860),  5  H.  &  N. 
546,  557,  Ex.  Ch. 

(c)  Mardorf  v.  Accident  Insurance  Co.,  [1903]  1  K.  B.  584  (septicaemia 
supervening  upon  scratch  by  thumbnail),  and  Be  Etherington  and  the  Lanca- 
shire and  Yorkshire  Accident  Insurance  Co.,  [1909]  1  K.  B.  591,  0.  A.  (pneumonia 
supervening  upon  fall  out  hunting) ;  these  are  strong  cases,  because  the  policies 
expressly  excluded  death  from  any  *' intervening  "  cause.  Compare  Cole  v. 
Accident  Insurance  Co.  (1889),  61  L.  T.  227 ;  and  cases  cited  in  note  (§),  p.  567, 
ante,  and  note  {u),  supra. 

{d)  Trew  v.  Bailway  Passengers'  Assurance  Co.  (1861),  6  H.  &  N.  839,  Ex.  Ch. ; 
Beynolds  v.  Accidental  Insurance  Co.  (1870),  22  L.  T.  820;  Winspear  v.  Accident 
Insurance  Co.  (1880),  6  Q.  B.  D.  42,  C.  A. ;  Harvey  v.  Ocean  Accident  and 
Guarantee  Corporation,  [1905]  2  I.  E.  1,  26,  C.  A. 
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carnage  is  covered  by  a  policy  against  death  by  railway 
accident "  (e).  But  death  by  sunstroke  is  not  death  by  accident  (/ ). 

On  the  other  hand,  in  the  case  of  a  policy  against  accident 
sustained  by  a  railway  servant  "  in  discharge  of  duty  in  the  com- 
pany's service,"  incapacity  caused  by  nervous  shock  arising  from 
alarm  at  an  apparently  imminent  railway  accident  which  it  was 
the  duty  of  the  assured  to  assist  in  preventing,  and  which  he  in 
fact  prevented,  is  caused  by  accident  within  the  policy  {g).  The 
injury  must  not,  however,  be  due  to  a  purely  voluntary  act, 
because  in  such  case  it  cannot  be  regarded  as  accidental  (h), 

1138.  In  order  to  arrive  at  the  meaning  and  effect  of  the  con-  Construction 
ditions  of  the  poHcy  the  whole  document  must  be  studied,  and  the  conditions, 
object  of  the  parties  steadily  borne  in  mind(i).  Where  the 
meaning  of  the  conditions  cannot  be  arrived  at  by  any  other  means, 
they  should  be  construed  strictly  against  the  insurers  who  issue  the 
policy  and  for  whose  benefit  they  are  introduced  (k).  Moreover,  it 
seems  that  under  a  policy  against  accidental  death,  death  from 
suicide  excepted,  if  the  body  of  the  assured  is  found  drowned  it 
will  be  presumed,  in  the  absence  of  any  evidence  as  to  how  the 
deceased  became  immersed  in  the  water,  to  be  a  case  of  accidental 
death  within  the  policy,  because  there  is  a  presumption  of  law 
against  the  assured  having  caused  his  own  death  by  what  would 
be  prima  facie  a  criminal  act  (l). 

Insurances  against  railway  accidents  are  often  effected  by  means 
of  a  ticket  taken  by  the  passenger  at  the  time  he  takes  his  railway 
ticket  (m). 


(e)  Theobald  v.  Railway  Passengers  Assurance  Co.  (1854),  10  Exch.  45  (policy 
against  death  by    railway  accident "). 

(/)  Sinclair  v.  Maritime  Passengers'  Insurance  Co.  (1861),  3  E.  &  E.  478. 

[g)  Pugh  V.  London,  Brighton  and  South  Coast  Rail.  Co.,  [1896]  2  Q.  B.  248, 
C.  A. 

{h)  Re  Scarr  and  General  Accident  Assurance  Corporation,  [1905]  1  K.  B.  387 
(voluntary  effort  injuring  a  weak  heart).  A  policy  sometimes  contains  a  con- 
dition against  "wilful  or  negligent  exposure  to  unnecessary  danger."  See 
Walker  v.  Railway  Passengers  Assurance  Co.  (1910),  129  L.  T.  Jo.  64,  C.  A.  As 
to  the  presumption  in  favour  of  accident  as  against  suicide,  see  Harvey  v. 
Ocean  Accident  and  Guarantee  Corporation,  [1905]  2  I.  E.  1,  0.  A. 

(*)  As  to  a  statement  in  the  declaration  that  the  assured  is  not  "insured  or 
proposing  to  insure  "  with  any  other  oflB.ce,  see  Re  Marshall  and  Scottish  Employers' 
Liability  and  General  Insurance  Co.  (1901),  85  L.  T.  757  (where  the  truth  of  the 
statement  was  held  to  be  a  condition  precedent  to  liability). 

(k)  Cornish  v.  Accident  Insurance  Co.  (1889),  23  Q.  B.  D.  453,  G.A.,per  Lindley, 
L.J.,  at  p.  456 ;  and  see  Mardorfv.  Accident  Insurance  Co.,  [1903]  1  K.  B.  584  ; 
Re  Etherington  and  the  Lancashire  and  Yorkshire  Accident  Insurance  Co.,  [1909] 
1  K  B.  591,  0.  A. 

(Z)  Harvey  v.  Ocean  Accident  and  Guarantee  Corporation,  supra,  which  see 
as  to  the  effect  of  a  condition  casting  upon  the  claimant  the  onus  of  giving 
"  proof  satisfactory  to  the  directors  of  the  cause  of  death  "  ;  and  see  pp.  539,  564, 
ante. 

(m)  As  to  insurances  effected  by  such  tickets  by  the  Eailway  Passengers 
Assurance  Co.,  see  Railway  Passengers  Assurance  Co.'s  Act,  1864  (  27  &  28 
Vict.  c.  cxxv.).  As  to  insurance  by  coupon  in  a  diary  and  the  burthen  of  proof 
as  to  registration  according  to  the  condition  in  the  coupon,  see  General  Accident, 
Fire  and  Life  Assurance  Corporation  v.  Robertson,  [1909]  A.  C.  404.  News- 
papers and  periodical  publications  sometimes  offer  free  insurances  to  persons 
killed  or  injured  who  may  have  a  copy  of  the  paper  in  their  possession  at  the 
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1139.  In  actions  on  policies  of  insurance  against  accident,  just 
as  in  life  insurances,  the  knowledge  of  the  agent  of  the  office  may, 
in  certain  cases,  be  imputed  to  the  office,  and  then  the  consequences 
will  be  the  same  as  if  the  office  were  cognisant  of  the  fact  known  to 
the  agent  (n),  and  his  conduct,  therefore,  may  operate  against  them 
by  way  of  estoppel  (o). 

1140.  Accident  policies  generally  contain  a  condition  requiring 
notice  of  the  accident  to  be  given  to  the  insurance  company  within 
a  prescribed  period ;  and  the  question  arises  whether  a  strict  com- 
pliance with  this  requirement  is  a  condition  precedent  to  the 
liability  of  the  company.  This  is  a  question  depending  upon  the 
terms  of  the  various  conditions  of  the  policy,  and  no  general  rule 
of  construction  can  be  laid  down  (p). 

Sect.  2. — Insurance  against  Liability  for  Accidents  to  Third 
Persons ;  Employers'  Liability  Insurance^ 

1141.  Since  the  passing  of  the  Employers'  Liability  Act,  1880  {q), 
and  the  Workmen's  Compensation  Act,  1897  (r),  the  practice  of 

time.  See  Eevenue  Act,  1889  (52  &  53  Yict.  c.  42),  s.  20,  as  to  the  stamp  duties 
payable  in  respect  of  such  insurances.  See  further  as  to  stamp  duty,  p.  516, 
ante. 

[n)  In  the  somewhat  curious  case  of  Bawden  v.  London,  Edinburgh^  and 
Glasgow  Assurance  Co.,  [1892]  2  Q.  B.  534,  C.  A.,  a  one-eyed  man  who  had 
effected  an  insurance  subsequently  lost  the  sight  of  his  remaining  eye  by 
reason  of  an  accident.  His  infirmity  was  known  to  the  defendant's  agent 
when  the  insurance  was  effected,  but  he  had  not  informed  the  company  of  it. 
The  plaintiffs  proposal,  filled  up  by  the  agent,  stated  that  he  had  "no  physical 
infirmity."  The  court  held  that  he  had  sustained  complete  and  irrecoverable 
loss  of  the  sight  of  both  eyes  within  the  meaning  of  the  policy,  and  was  there- 
fore entitled  to  recover  for  a  total  disablement.  With  this  case  compare  Biggar 
V.  Rock  Life  Assurance  Co.,  [1902]  1  K.  B.  516;  Life  and  Health  Assurance 
Association  v.  Yule  (1904),  6  P.  (Ct.  of  Sess.)  437 ;  Holdsworth  v.  Lancashire 
and  Yorkshire  Insurance  Co.  (1907),  23  T.  L.  E.  521  (employers'  liability 
policy).  [The  proposal  usually  contains  a  statement  by  the  assured  that  there 
are  no  circumstances  rendering  him  peculiarly  liable  to  accidents,  as  to  which 
see  Cruikshank  v.  Northern  Accident  Insurance  Co.  (1895),  S3  Sc.  L.  E.  134; 
which  see  also  as  to  the  meaning  of  the  words  paralysis  "  and  *'no  physical 
infirmity  "  in  the  proposal. 

(o)  M'Millan  v.  Accident  Insurance  Co.,  [1907]  S.  C.  484.  As  to  the  operation 
of  such  estoppel,  see  pp.  407,  530,  549,  ante;  and  title  Estoppel,  Vol.  XIII.,  pp. 
386  et  seq. 

( p)  Compliance  with  the  requirements  was  held  to  be  a  condition  precedent 
in  Gamble  v.  Accident  Assurance  Co.  (1870),  4  I.  E.  C.  L.  204 ;  Patton  v.  Employers^ 
Liability  Assurance  Corporation  (1887),  20  L.  E.  Ir.  93 ;  Cassel  v.  Lancashire 
and  Yorkshire  Accident  Insurance  Co.  (1885),  1  T.  L.  E.  495;  Be  Williams  and 
Thomas  and  Lancashire  and  Yorkshire  Accident  Insurance  Co.  (1902),  19  T.  L.  E. 
82  ;  not  so  in  Stoneham  v.  Ocean,  Bailuay,  and  General  Accident  Insurance  Co. 
(1887),  19  Q.  B.  D.  237;  Re  Coleman's  Bepositories,  Ltd.  and  the  Life  and 
Health  Assurance  Association,  [1907]  2  K.  B.  798,  C.  A.  (assured  not  bound  where 
the  policy  was  not  delivered  to  him  till  after  the  date  of  the  accident,  at  which 
time  he  was  unaware  of  the  condition).  Compliance  was  waived  in  Bonnison 
v.  Employers''  Accident  and  Live  Stock  Insurance  Co.  (1897),  24  E.  (Ct.  of  Sess.) 
681 ;  and  see  p.  539,  ante.  As  to  conditions  generally,  see  pp.  528,  534,  537, 
ante. 

{q)  43  &  44  Yict.  c.  42  ;  see  title  Master  and  Servant. 
(r)  60  &  61  Vict.  c.  37,  now  replaced  by  the  Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58) ;  see  title  Master  and  Servant. 
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insuring  against  liability  for  accidents  to  third  persons  has  been     ^^^t.  2. 
very  largely  extended.     Under  a  policy  of  this  description  the  Insurance 
insurance  company  undertakes  to  indemnify  the  assured  against  against 
his  liability  to  pay  damages  and  costs  in  case  any  person  may  Liability 
sustain  injury  by  accident  and  claim  compensation  against  the       ^  ^' 
assured.    It  is,  therefore,  a  contract  of  indemnity,  to  which  the  doc-  statutory 
trine  of  subrogation  is  applicable  (s).   With  this  exception,  the  same  subrogation, 
principles  which  apply  to  ordinary  accident  insurances  are  applicable 
10  employers'  liability  insurances  of  this  description,  except,  of 
course,  so  far  as  they  may  be  excluded  or  modified  by  the  terms 
of  the  contract  (t). 

Under  the  Workmen's  Compensation  Act,  1906  (a),  if  an  employer 
who  is  insured  against  any  liability  to  any  workman  under  that 
statute  becomes  bankrupt  or  compounds  with  his  creditors,  or,  being 
a  company,  is  wound  up,  the  rights  of  the  employer  against  the 
insurers  in  respect  of  that  liability  vest  in  the  workman,  and  there- 
upon the  insurers  have  the  same  rights  and  remedies,  and  are 
subject  to  the  same  liabilities  (not  exceeding  the  liability  which 
they  would  have  been  under  to  the  employer),  as  if  they  were  them- 
selves the  employer  (a) .  This  enactment  does  not  deprive  the 
insurer  of  the  right  to  insist  that  an  award  under  an  arbitration 
clause  in  the  policy  is  a  condition  precedent  to  legal  proceedings 
being  taken  against  the  insurer  by  the  workman  (b). 


(s)  See  pp.  490,  518,  ante.  These  policies  usually  contain  express  provisions 
giving  to  the  company  the  conduct  of  any  legal  proceedings  taken  against  the 
assured,  and  enabling  it  to  use  the  assured's  name  for  the  purpose  of  enforcing 
any  order  for  costs  etc.,  or  any  claim  or  right  of  indemnity  to  which  he  may 
be  entitled. 

{t)  South  Staffordshire  Tramways  Co.  v.  Sickness  and  Accident  Assurance 
Association,  [1891]  1  Q.  B.  402,  405,  C.  A.  (several  persons  being  injured  by  an 
accident  to  one  vehicle,  the  injury  to  each  person  was  "an  accident"  within 
the  meaning  of  the  policy) ;  and  see  Captain  Boy  ton's  World's  Water  Show 
Syndicate  v.  Employers'  Liability  Assurance  Corporation  (1895]),  11  T.  L.  E.  384, 
0.  A.  (plaintiifs,  proprietors  of  a  show,  effected  a  policy  with  the  defendants 
by  which  the  latter  agreed  to  repay  the  plaintiffs  all  sums  for  which  they  might 
become  liable  for  personal  injury  caused  to  any  person  not  in  the  service  of 
the  assured  by  any  accident  to  the  boats  used  in  the  show  owned  by  the  assured. 
A  boat  owned  by  the  plaintiffs  came  into  collision  with  a  water  bicycle  which 
was  not  their  property  and  caused  to  the  person  riding  it  injury  for  which 
they  had  to  pay  him  compensation.  It  was  held  that  this  liability  was  covered 
by  the  policy).  As  to  the  right  of  the  insurance  company,  where  the  premium 
is  based  upon  the  total  amount  of  wages  paid,  to  have  an  account  of  such  wages, 
see  General  Accident  Assurance  Corporation  v.  Day  (1904),  21  T.  L.  E.  88.  A 
condition  requiring  the  assured  to  keep  a  wages  book  was  held,  in  all  the 
circumstances,  not  to  be  a  condition  precedent,  though  expressly  declared  to  be 
so,  in  Bradley  v.  Essex  and  Suffolk  Accident  Indemnity  Society,  Ltd.  (1911),  27 
T.  L.  E.  455.    (This  case  is  understood  to  be  under  appeal.) 

(a)  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  5  (1).  As  to  the 
employer's  right  of  indemnity  against  actual  wrongdoers,  see  iUd.,  s.  6.  As  fco 
the  redemption  by  a  lump  sum  of  the  insurers'  liability  for  weekly  payments  Jo 
an  injured  workman,  see  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49) 
ss.  28,  33,  Sched.  YIII.,  (d.)  2;  and  see  titles  Companies,  Vol.  Y.,  p.  623; 
Mastee  and  Servant. 

(6)  King  v.  Phoenix  Assurance  Co.,  [1910]  2  K.  B.  666,  C.  A. 
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Part  VI. — Guarantee  Policies. 

1142.  Policies  are  sometimes  issued  guaranteeing  the  solvency 
of  a  debtor  or  the  honesty  of  a  person  employed  (c),  and  to  such 
insurances  the  same  principles  of  construction  are,  generally 
speaking,  applicable,  as  in  the  case  of  other  contracts  of  insurance. 
The  ordinary  contract  of  guarantee  is  not,  strictly  speaking,  a  con- 
tract uherrimce  fidei  (d) .  Whether  the  contract  is  avoided  by  reason 
of  concealment  of  a  material  fact  depends  upon  the  question  whether 
such  fact  is  impliedly  represented  not  to  exist  (e).  So,  generally,  an 
invitation  to  guarantee  the  honesty  of  a  person  in  a  position  of  trust 
implies  a  representation  to  the  surety  that  the  person  is  honest, 
so  far  as  the  employer  knows,  and  the  non-disclosure  of  a  fact 
materially  affecting  his  honesty  would  avoid  the  guarantee  (./). 
Moreover,  in  the  case  of  a  continuing  guarantee,  if  the  employer, 
after  discovering  that  the  servant  or  agent  is  guilty  of  dishonesty, 
continues  the  employment  without  the  knowledge  and  consent  of 
the  surety,  the  latter  will  be  discharged  of  subsequent  liability  ;  for 
the  surety,  upon  learning  of  the  dishonesty,  would  be  entitled  to 
put  an  end  to  the  guarantee  (^). 

A  guarantee,  however,  may  be  given  upon  the  express  condition 
that  a  full  and  true  declaration  is  made  of  all  the  circumstances 
required  to  be  known  as  the  basis  of  the  contract,  in  which  case  a 
misrepresentation  or  non-disclosure  within  the  meaning  of  the 
condition  avoids  the  guarantee  independently  of  fraud  (h). 

These  are  the  general  rules  relating  to  ordinary  guarantors  and 
sureties  (i),  and  though  there  is  no  hard  and  fast  line  between  con- 
tracts of  guarantee  and  contracts  of  insurance,  and  the  rule  as  to 
uberrima  fides  is  not  limited  to  marine,  life  and  fire  insurance  {k), 
yet  contracts  of  insurance  have,  speaking  generally,  several  features 
in  common,  both  in  their  character  and  the  way  they  are  affected, 
distinguishing  them  from  ordinary  contracts  of  guarantee.  For 
instance,  in  contracts  of  guarantee  the  creditor  does  not  himself  go 
to  the  surety  or  represent  or  explain  to  him  the  risks  to  be  run,  the 

(c)  A  policy  guaranteeing  the  honesty  of  a  servant  employed  in  one  capacity 
does  not  protect  the  assured  against  the  dishonesty  of  the  same  servant  in 
another  capacity  [Cosford  Union  v.  Foor  Law  and  Local  Government  Officers 
Mutual  Guarantee  Association  (1910),  103  L.  T.  463). 

{d)  North  British  Lnsurance  Co.  v.  Lloyd  (1854),  10  Exch.  523  ;  see  title 
Guarantee,  Vol.  XV.,  p.  539). 

(e)  Davies  v.  London  and  Provincial  Marine  Lnsurance  Co.  (1878),  8  Ch.  D. 
469 ;  and  see  Bailton  v.  Mathews  (1844),  10  CI.  &  Fin.  934,  H.  L. ;  and  title 
Guarantee,  Vol.  XV.,  pp.  540,  541. 

(/)  Lee  V.  Jones  (1864),  17  G.  B.  (n.  s.)  482,  Ex.  Ch.,^er  Blackburn  J.,  at 
pp.  503—506,  citing  Bmith  v.  Bank  of  Scotland  (1813),  1  Dow,  272,  H.  L. 

[g)  Phillips  V.  Foxall  (1872),  L.  E.  7  Q.  B.  666;  see_per  Blackburn,  J.,  citing, 
at  p.  681,  Burgess  Y.  Eve  (1872),  L.  E.  13  Eq.  450,  457  ;  Sanderson  y.  Aston  {I^IZ), 
L.  E.  8  Exch.  73 ;  compare  Durham  Corporation  v.  Fowler  (1889),  22  Q.  B.  D. 
394,  423  (where  it  was  thought  that  Sanderson  v.  Aston,  supra,  went  too  far). 

{h)  See  Benham  v.  United  Guarantie  and  Life  Assurance  Co.  (1852),  7  Exch. 
744 ;  Towle  v.  National  Guardian  Assurance  Society  (1861),  30  L.  J.  (CH.)  900, 
C.  A. 

(/)  See  also  title  Guarantee,  Vol.  XV.,  pp.  539  et  seq. 

(k)  London  Assurance  v.  Ma7isel  (1879),  11  Oh.  D.  363,  367,  368. 
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surety  often  acting  from  motives  of  friendship  to  the  debtor  ;  more-     Part  vi. 
over,  the  risk  undertaken  is  generally  known  to  the  surety,  and  the  Guarantee 
circumstances  generally  point  to  the  view  that  as  between  the  Policies, 
creditor  and  the  surety  it  was  contemplated  that  the  surety  should 
himself  ascertain  the  nature  and  extent  of  the  risk  he  was  taking 
upon  himself. 

Where   the   circumstances  which  distinguish   a  contract  of  Guarantee 
guarantee  from  a  contract  of  insurance  do  not  exist,  an  agreement  policies  are 
undertaking  the  risk  of  the  insolvency  of  a  debtor  or  the  dis-  Jr^acts^^^^" 
honesty  of  a  person  employed  will  differ  from  an  ordinary  guarantee  uUrHmce 
and  will,  therefore,  generally  be  deemed  to  be  a  contract  of  insu-  /^^^i- 
ranee,  and  uherrimce  fidei,  which  may  be  avoided  by  reason  of  the 
concealment  of  a  material  fact  (Z).    Moreover,  the  underwriters 
will  be  entitled  to  be  subrogated  to  the  rights  of  the  assured  against 
the  principal  debtor,  and  his  sureties,  if  any ;  the  underwriters  and 
sureties  not  standing  in  the  relation  of  co-sureties  (m). 

1143.  A  guarantee  policy  may  be  avoided  not  merely  on  the  Guarantee 
ground  of  concealment  and  misrepresentation,  but  also  on  the  avo^dai^o^^ 
various  other  grounds  on  which  the  guarantor  or  surety  is  discharged  on  the  same 
in  the  case  of  ordinary  guarantees ;  for  instance,  where  the  con-  grounds  on 
tract  the  performance  of  which  is  guaranteed  is  altered  without  the  ^^^^^^  ^^^i- 
consent  of  the  guarantor,   or  where  the  creditor  enters  into  a  tee^may^be'^ 
binding  contract  with  the  debtor  to  give  time  for  the  payment  of  discharged. 

a  guaranteed  debt  etc.     The  doctrine  of  contribution  between 
co-sureties  applies  to  guarantee  policies  (n). 

1144.  As  in  the  case  of  other  contracts  of  insurance,  where  there  Conditions 
are  conditions  which  are  made  conditions  precedent  or  warranties,  precedent  m 
their  breach  renders  the  policy  void.    Whether  a  condition  does  or  poficy? 
does  not  constitute  a  condition  precedent  is  a  question  of  construc- 
tion, and  is  to  be  determined  by  the  same  principle  as  in  the  case  of 

all  other  contracts  (o). 

(l)  See,  on  this  point,  the  important  judgment  of  EoMER,  L.J.,  in  Seaton  v. 
Heath,  Seaton  v.  Burnand,  [1899]  1  Q.  B.  782,  C.  A.  In  this  case  an  action 
was  brought  upon  a  policy  effected  on  the  solvency  of  a  guarantor.  The  judg- 
ment of  the  Court  of  Appeal  was  overruled  in  the  House  of  Lords  {Seaton  v. 
Burnand,  Burnand  v.  Seaton,  [1900]  A.  0. 135)  on  a  question  of  fact  (there  being 
no  evidence  that  the  undisclosed  matter  was  material  to  the  transaction),  but 
it  is  to  be  inferred  from  the  opinions  delivered  by  most  of  the  noble  and  learned 
Lords  that  the  non-disclosure  of  material  facts  would  have  bad  the  effect  of 
avoiding  the  policy  if  the  defendants  had  not  been  debarred  from  taking  that 
point  by  the  course  taken  at  the  trial.  See  also  Dane  v.  Mortgage  Insurance 
Corporation,  [1894]  1  Q.  B.  54,  C.  A. ;  Finlay  v.  Mexican  Investment  Corporation^ 
[1897]  1  Q.  B.  517,  and  Shaw  v.  Royce,  Ltd.,  [1911]  1  Ch.  138,  where  the  docu- 
ment in  question  was  held  to  be  a  policy ;  and  Re  Denton^ s  Estate,  Licenses 
Insurance  Corporation  and  Guarantee  Fund,  Ltd.  v.  Denton,  [1904]  2  Ch.  178, 
where  it  was  held  to  be  a  guarantee  and  not  an  insurance;  and  see  title 
Guarantee,  Vol.  XY.,  p.  443. 

(m)  Parr's  Bank  v.  Albert  Mines  Syndicate  (1900),  5  Com.  Cas.  116;  Dane  v. 
Mortgage  Insurance  Co.,  supra  ;  Finlay  v.  Mexican  Investment  Co.,  supra. 

[n)  On  the  subject  of  the  discharge  of  the  surety,  and  contribution  between 
co-sureties,  see  title  Guarantee,  Vol.  XV.,  pp.  526,  535.  As  to  contribution, 
see  also  American  Surety  Company  of  New  York  v.  Wrightson  (1910),  103  L.  T. 
663  ;  and  pp.  381,  536,  ante. 

(o)  As  to  rules  relating  to  conditions  precedent,  see  title  Contract, 
Vol.  VII.,  p.  435 ;   and  see  pp.  528   et  seq.,  ante.     The  following  are  the 
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paet  VI.       1145.  Under  a  condition  that  at  the  expiration  of  the  original 

Guarantee  term  the  guarantee  is  to  be  considered  a  renewed  contract  unless 

Policies.  two  months'  notice  of  termination  has  been  given  on  either  side, 

Condition  as  the  assured,  not  having  given  such  notice,  is  liable  after  the  expiration 

to  renewal  of  of  the  term  to  pay  renewed  premiums  (p). 

policy. 

Condition  as  1146.  Where  a  guarantee  policy  against  dishonesty  of  an  employee 
to  notice  of  contains  a  condition  that  when  any  liability  has  been  incurred  the 
claim.  party  entitled  to  make  a  claim  shall,  immediately  upon  discovering 

or  receiving  notice  that  such  liability  has  been  incurred,  forward  a 
statement  of  particulars,  and  that  the  policy  is  to  be  void  if  such 
notice  is  not  sent  within  six  days,  the  condition  is  satisfied  if  the 
assured  furnishes  the  particulars  as  soon  as  he  has  ascertained 
that  the  insurers  have  incurred  a  liability.  He  is  not  bound  to  act 
on  mere  suspicion  unless  the  condition  requires  him  to  (q). 


cases  as  to  conditions  precedent  in  contracts  of  guarantee  : — Benham  v.  United 
Guarantee  and  Life  Assurance  Co.  (1852),  7  Exch.  744  (alleged  condition  as  to 
checks  on  servant),  distinguished  in  Towle  v.  National  Guardian  Assurance 
Society  (1861),  30  L.  J.  (CH.)  900,  C.  A. ;  London  Ouarantie  Co.  v.  Fearnley 
(1880),  5  App.  Cas.  911  (condition  as  to  prosecuting  delinquent).  But  in  the 
last-mentioned  case  Lord  Selboene,  L.C.,  differed  from  the  other  noble  and 
learned  Lords,  and  Lord  Blackbukn  also  observed  (at  p.  917,  ihid.)  that 
there  was  little  or  no  use  in  arguing  on  the  words  used  in  particular  cases 
or  citing  particular  decisions,  the  question  being  in  each  case  what  appears 
to  be  the  intention  of  the  contract. 

{jp)  Solvency  Mutual  Guarantee  Society  v.  Yorh  (1858),  27  L.  J.  (ex.)  487. 

\q)  Ward  v.  Law  Fro;perty  Assurance  and  Trust  Society  (1856),  4  W.  E. 
605. 
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See  Constitutional  Law;  Criminal  Law  and  Procedure. 
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See  Landlord  and  Tenant. 
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See  Contract  ;  Executors  and  Administrators  ;  Money  and  Money- 
Lbnding  ;  Keal  Property  and  Chattels  Kbal  ;  Settlements  ; 
Wills. 


INTEREST  SUIT. 

See  Executors  and  Administrators. 


INTERIM  ORDERS. 

See  Bankruptcy  and  Insolvency  ;  Companies  ;  Executors  and 
Administrators  ;  Husband  and  Wife  ;  Injunction  ;  Judgments 
AND  Orders. 


INTERLINEATION. 
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INTERLOCUTORY  ORDERS. 

See  County  Coubts  ;  Husband  and  Wife  ;  Injunction  ;  Judgments 
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INTERMEDDLING. 

See  ExEcuTOBS  and  Administbatobs. 


INTERMENT. 
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See    Conflict  of  Laws  ;  Copybight  and  Litbbaby  Pbopbbty  ; 

EXTBADITION  AND  FUGITIVE  OfFENDEBS  ;    HuSBAND  AND  WiFE  ; 

Insubance;  Pbize  Law  and  Jubisdiction. 
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For  Receiving  Order  -  -   See  title 
Bent 

Sheriffs  and  Officers  - 

Special  Case  -  -  - 

Time    -      .  -  -  - 

Trustee  -       -  -  -  „ 

Under-Sherif  -  - 


Bankruptcy  and  Insolvency. 
Distress  ;  Landlord  and  Tenant. 
Execution;  Sheriffs  and  Bailiffs . 
Practice  and  Procedure. 
Time. 

Bankruptcy      and      Insolvency  ; 

Trusts  and  Trustees. 
Execution  ;  Sheriffs  and  Bailiffs. 


Part  I. — In  General. 

Sect.  1. — Nature  of  Interpleader. 

Definition.  1147.  Interpleader  is  a  civil  process  {a)  by  which  a  person  in  pos- 
session of  property  or  owing  money  which  is  claimed  adversely  by 
two  or  more  persons,  to  one  or  other  of  whom  alone  he  is  liable  (Z>), 
is  enabled,  subject  to  certain  conditions  (c),  to  be  relieved  from 
liability  to  the  claimants,  or  either  of  them,  with  regard  to  the  dis- 
position of  the  property  or  money,  by  compelling  them  to  bring 
their  claims  before  a  legal  tribunal  for  determination  at  their  own 
expense,  and  thereby  securing  for  himself  the  protection  of  the  order 
of  the  tribunal  as  to  the  disposal  of  the  subject-matter  of  the  dis- 
pute (d).  The  relief  was  given  to  remedy  the  hardships,  to  which 
persons  who  had  committed  no  legal  wrong  might  otherwise  be 
subjected,  by  way  of  multiplicity  of  suits,  in  which  they  might  be 
compelled  to  hand  over  the  property  to  one  suitor,  while  having  also 
to  pay  its  value  to  another,  one  of  its  most  useful  applications  being 
to  relieve  sheriffs  and  bailiffs  from  some  of  the  difficulties  encountered 
by  them  in  carrying  out  the  process  of  execution  (e). 

Sect.  2. — Courts  having  Jurisdiction. 

In  general.  1148.  Belief  by  way  of  interpleader  may  be  given  by  the  High 
Court,  County  Courts  (/),  the  Mayor's  Court  (g),  the  Court  of  Passage 
of  the  City  of  Liverpool  (/i),  and  the  Salford  Hundred  Court  (i). 

High  Court.  1149.  The  common  law  courts  from  very  early  times  entertained 
applications  for  relief  by  way  of  interpleader  to  a  limited  extent. 
The  Court  of  Chancery  opened  its  doors  more  widely,  and  the  mode 
of  seeking  relief  there  by  an  interpleader  bill  almost  entirely 
superseded  resort  to  the  common  law  jurisdiction  {k).    The  first 

{a)  See  title  Action,  Yol.  I.,  p.  4. 

(b)  See  p.  585,  post. 

(c)  See  p.  592,  post. 

(d)  Desborouyh  v.  Harris  (1855),  5  De  Gr.  M.  &  Gr.  439,  per  Lord  Ckanwoeth, 
L.O.,  at  p.  455. 

(e)  Evans  v.  WrigJd  (1865),  13  W.  E.  468  ;  Discount  Banking  Co.  of  England 
and  Wales  v.  Lamharde,  [1893]  2  K.  B.  329,  C.  A.,  per  Lord  Eshee,  M.E.,  at 
p.  330  ;  see  also  Thompson  v.  Wright  (1884),  13  Q.  B.  D.  632,  634.  See  title 
Execution,  Vol.  XIV.,  pp.  1  et  seq. 

(f)  See  p.  621,  post. 

(g)  See  title  Mayor's  Coijet,  London. 
(A)  See  p.  641,  j^ost. 

(t)  See  p.  642,  post. 

{k)  See  title  Equity,  Vol.  XIII.,  p.  57. 
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statute  relating  to  the  subject,  hereafter  in  this  title  referred  to  as     ^^ect.  2. 
the  Interpleader  Act(Z),  was  passed  in  1831  for  the  purpose  of  Courts 
facilitating  the  proceedings,  and  the  jurisdiction  given  thereby  was  having 
extended  by  the  Common  Law  Procedure  Act,  1860  (m).    These  Jurisdiction, 
enactments  caused  the  common  law  courts  to  have  by  far  the  larger 
share  of  the  work  of  giving  relief,  but  the  jurisdiction  by  bill  in  equity 
continued  until  the  passing  of  the  Judicature  Act,  1873  (n).  By  the 
rules  (o)  made  under  the  Judicature  Act,  1873  (n),  the  procedure  and 
practice  in  interpleader  then  obtaining  in  the  common  law  courts 
was  made  to  apply  to  all  actions  and  to  all  divisions  of  the  High 
Court,  and  the  Chancery  practice  was  superseded  by  that  of  the 
common  law.    The  Statute  Law  Kevision  and  Civil  Procedure  Act, 
1883  (p),  repealed  the  Interpleader  Act(g),  and  all  the  provisions 
relating  to  interpleader  contained  in  the  Common  Law  Procedure 
Act,  1860  (r),  with  one  exception  (s) ;  and  a  body  of  rules  (0  was 
promulgated  containing  provisions  similar  to  those  of  the  repealed 
statutes,  modifying  the  practice  of  the  Court  of  Chancery  and 
prescribing  a  new  procedure  in  interpleader  cases  (u). 

These  rules,  together  with  the  Common  Law  Procedure  Act, 
1860(a),  s.  17,  now  contain  all  the  provisions  with  regard  to  inter- 
pleader in  the  High  Court  (?^). 


Part  II. — Interpleader  in  the  High  Court 

Sect.  1. — Cases  in  which  Relief  map  be  given. 
Sub-Sect.  1. — Li  General. 
(i.)  Persons  to  luhom  Belief  is  given. 
1150.  Belief  by  way  of  interpleader  is  given  to  two  classes  of  in  general 
persons: — (1)  To  sheriffs  and  other  officers (c)  who  are  charged 

{I)  Stat.  (1831)  1  &  2  Will.  4,  c.  58,  repealed  (with  savings)  by  the  Statute  Law 
Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Yict.  c.  49),  ss.  3,  7,  and 
Schedule  (see  infra),  and  hereafter  in  this  title  referred  to  as  the  "  Interpleader 
Act." 

(m)  23  &  24  Vict.  c.  126. 

{n)  36  &  37  Vict.  c.  66. 

(o)  E.  S.  C,  1875,  Ord.  1,  r.  2. 

Ip)  46  &  47  Vict.  c.  49. 

{q)  Stat.  (1831)  1  &  2  Will.  4,  c.  58. 

(r)  23  &  24  Vict.  c.  126,  ss.  12—18. 

(s)  I.e.,  ibid.,  s.  17. 

{t)  E.  S.  C,  Ord.  57. 

(u)  See  Webh  v.  SJiaiv  (1886),  16  Q.  B.  D.  658,  ^^^-r  Mathew,  J.,  at  p.  662  ; 
Dawson  v.  Fox  (1885),  14  Q.  B.  D.  377,  C.  A.,  |>er  Lindley,  L.J.,  at  p.  379; 
LijonY.  Morris  (1887),  19  Q.  B.  D.  139,  2)er  Day,  J.,  at  p.  142,  and  per  Wills,  J., 
at  p.  145  ;  Reading  v.  London  School  Board  (1886),  16  Q.  B.  D.  686,  per  Wills,  J., 
at  p.  690.  This  must  be  borne  in  mind  in  consulting  older  cases,  many  of  which 
are  no  longer  law. 

(a)  23  &  24  Vict.  c.  126. 

(h)  Lyon  v.  Morris,  supra;  Beading  v.  London  School  Board,  supra;  Ex  parte 
Mersey  Docks  and  Harbour  Board,  [1899]  1  Q.  B.  546,  C,  A.,  per  A.  L.  Smith,  L.J., 
at  p.  551.  In  a  case  under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4, 
c.  58)  it  was  considered  that  the  Act  did  not  extend  to  the  colonies  [Colonial 
Bank  v.  Warden  (1846),  5  Moo.  P.  C.  C.  340). 

(c)  The  words  "  or  other  officer  "  in  E.  S.  C,  Ord.  57,  r.  1  (b)  include  the  lord 
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Sect.  1. 

Cases  in 
which  Relief 
may  be 
given. 


Relief  in 
discretion  of 
the  court. 


Relief  now 
given  though 
equitable 
title  involved. 


with  the  execution  of  process  by  or  under  the  authority  of  the  High 
Court,  when  a  claim  is  made  by  any  person  other  than  the  person 
against  whom  the  process  is  issued  to  any  money,  goods,  or  chattels 
taken,  or  intended  to  be  taken,  in  execution  under  any  process, 
or  to  the  proceeds  of  sale  of  or  value  of  any  such  goods  or  chattels  (d) ; 
and  (2)  to  other  persons,  who  may  be  called  stakeholders  (e),  using 
the  term  in  its  widest  sense,  who  are  under  liability  for  any  debt, 
money  (/),  goods,  or  chattels  (g)  for  or  in  respect  of  which  they 
are,  or  expect  to  be,  sued  by  two  or  more  persons  making  adverse 
claims  thereto  (h). 

(ii.)  Guiding  Principle  in  granting  Relief, 

1151.  The  guiding  principle  as  to  when  relief  will  be  granted  is 
that  the  granting  of  it  is  discretionary  {i).  On  the  one  hand  the 
relief  cannot  be  claimed  as  of  right,  while  on  the  other,  provided  the 
applicant  fulfils  certain  conditions  precedent  (/»:),  the  jurisdiction  to 
grant  it  is  not  limited  by  any  precise  enactment,  and  the  court  is 
left  free  to  exercise  its  power  when  it  is  satisfied  that  in  the  circum- 
stances of  the  particular  case  then  under  consideration  it  is  just 
and  proper  that  relief  should  be  granted  (Z). 

(iii.)  Where  Equitahle  Title  involved. 

1152.  Since  the  Judicature  Act,  1873  (m),  the  fact  that  one  or 
both  of  the  parties  claim  the  subject-matter  of  the  dispute  under 
an  equitable  title  is  no  bar  to  the  granting  of  relief  in  all  divisions 
of  the  High  Court  (n). 

of  a  manor  charged  with  the  execution  of  writs  within  the  manor  {Ibhotson  v. 
Chandler  (1841),  9  Dowl.  250),  and  a  receiver  of  the  property  of  a  judgment 
debtor  {Levasseur  v.  Mason  and  Barry,  [1891]  2  Q.  B.  73,  C.  A.),  and  in  Ireland 
a  coroner,  who  has  duties  to  perform  similar  to  those  of  a  sheriff  (see  Quinton 
V.  Butt  (1860),  5  Ir.  Jur.  (n.  s.)  130).  See  also  titles  Public  Authoeities  and 
Public  Oppicehs;  Sheeifes  and  Bailiees. 
{d)  R  S.  C,  Ord.  57,  r.  1  (b). 

(e)  See  Mattheiu  v.  Northern  Assurance  Co.  (1878),  47  L.  J.  (CH.)  562,  _per 
Jessel,  M.E.,  at  p.  565. 

(/)  It  has  been  held  that  a  contested  claim  to  the  reward  advertised  for  the 
apprehension  of  a  felon  was  not  a  claim  within  the  Interpleader  Act  (stat.  (1831) 
1  &  2  Will.  4,  c.  58)  (see  note  (/),  p.  581,  ante)  {Grant  v.  Fry  (1835),  4  Dowl. 
135  ;  All'is  V.  Lee  (1835),  5  L.  J.  (c.  P.)  83  ;  but  see  contra,  Gay  v.  Pitman  (1837), 
1  Jur.  775). 

(</)  This  includes  deeds  or  other  papers  [Smith  v.  Wheeler  (1835),  3  Dowl. 
431 ;  Walker  v.  Ker  (1843),  12  L.  J.  (ex.)  204 ;  see  Bolerts  v.  Bell  (1857),  7 
E.  &  B.  323) ;  and  choses  in  action  [RoUnson  v.  Jenldns  (1890),  24  Q.  B.  D. 
275,  0.  A.). 

{h)  E.  S.  C,  Ord.  57,  r.  1  (a). 

{%)  Gerhard  v.  Montague  &  Go.  (1889),  38  W.  E.  76;  see  Re  BaJcer,  Nichols 
V.  Baker  (1890),  44  Ch.  D.  262,  0.  A.;  Jidius  v.  Oxford  {Lord  Bishop)  (1880), 
5  App.  Cas.  214,  per  Lord  Selbobne,  at  p.  235;  R.  v.  Turner  (Judge),  [1897] 
1  Q.  B.  445. 

(/.•)  See  p.  592,  post. 

(l)  Gerhard  v.  Montague  &  Co.,  supra;  Ex  parte  Mersey  Docks  and  Earhour 
Board,  [1899]  1  Q.  B.  546,  551,  0.  A. 
(m)  36  &  37  Yict.  c.  66. 

(n)  Duncan  v.  Cashin  (1875),  L.  E.  10  C.  P.  554;  Engelhach  v.  Nixon  (1875), 
L.  E.  10  C.  P.  645  ;  Jenkinson  v.  Brandley  Mining  Co.  (1887),  19  Q.  B.  D.  568  ; 
Jennings  v.  Mather,  [1901]  1  K  B.  108,  115  ;  Usher  v.  Martin  (1889),  24  Q.  B.  D. 
272.    For  some  time  after  the  passing  of  the  Interpleader  Act  (stat.  (1831)  1  &  2 
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(iv.)  Estoppel  hy  Personal  OUigation  to  One  of  the  Parties. 

1153.  The  entry  of  the  appHcant  into  a  contract  of  bailment, 
agency,  or  other  personal  engagement  with  one  of  the  claimants, 
even  though  the  applicant  might  be  estopped  by  the  contract  from 
denying  the  right  of  that  claimant  in  an  action  brought  against  the 
applicant  by  the  claimant,  and  even  though  the  relief  which  can  be 
given  is  not  complete  (o),  is  no  bar  to  the  granting  of  relief  {jp). 
Where  there  is  a  question  of  estoppel,  the  estoppel  may  be  dis- 
regarded and  an  issue  directed  between  the  plaintiff  and  claimant,  but 
the  order  made  should  not  shut  out  the  plaintiff  from  asserting  any 
claim  he  may  have  against  the  defendant  on  the  estoppel,  but  should 
leave  it  open  to  him  to  assert  that  claim  if  defeated  on  the  issue  {q). 

(v.)  Claims  differing  in  Extent. 

1154.  Eelief  may  be  granted  although  the  applicant  admits  Relief  now 
liability  as  to  part  of  the  claim  only  (a),  and  although  the  claims  given  where 
made  against  him  are  not  co-extensive  (h). 


Sect.  1. 
Cases  in 
which  Relief 
may  be 
given. 

Relief  now 
given  though 
applicant  has 
made  contract 
with  one  of 
the  parties. 


claims  not 
co-extensive. 


Will.  4,  0.  58)  (see  note  [l),  p.  581,  ante),  relief  was  denied  by  some  of  the  common 
law  courts  to  a  claimant  under  an  equitable  title  (see,  for  examples,  Langton  v. 
Horton  (1841),  3  Beav.  464;  Barclay  v.  Curtis  (1821),  9  Price,  661  ;  Hurst  v. 
Sheldon  (1863),  13  C.  B.  (n.  s.)  750 ;  JSturgess  v.  Claude  (1832),  1  Dowl.  505  ; 
Evans  v.  imght  (1865),  13  W.  E.  468  ;  Poachy.  Wright  (1841),  8  M.  &  W.  155) ; 
but  this  refusal  to  grant  relief  was  put  an  end  to  by  the  Common  Law  Procedure 
Act,  1860  (23  &  24  Vict.  c.  126)  ;  see  Pusden  v.  Poj^e  (1868),  L.  E.  3  Exch.  269, 
Bramwell,  B.,  dissenting  ;  Bank  of  Ireland  v.  Perry  (1871),  L.  E.  7  Exch.  14,  20. 

(o)  PobinsonY.  Jenkins  (1890),  24  Q.  B.  D.  275,  C.  A.;  Pogers,  Sons  tfc  Co.  v. 
Lambert  &  Co.,  [1891]  1  Q.  B.  318,  C.  A.,  2^er  Lindley,  L.J.,  at  p.  326; 
Attenhorough  v.  St.  Katharine's  Dock  Co..  (1878),  3  C.  P.  D.  450,  455,  457,  459, 
C.  A.;  Ex  parte  Mersey  Docks  and  Harbour  Poard,  [1899]  1  Q.  B.  546,  C.  A., 
per  A.  L.  Smith,  L.J.,  at  p.  551.  See  also  titles  Agency,  Vol.  I.,  p.  200; 
Bailment,  Vol.  I.,  pp.  562,  563;  Estoppel,  Vol.  XIII.,  pp.  406,  407. 

{p)  It  was  formerly  the  rule  in  equity  that  a  plaintiff  in  an  interpleader  suit 
was  not  entitled  to  relief  where  he  had  incurred  a  personal  obligation  to  one  of 
the  defendants  independently  of  the  question  between  the  defendants  them- 
selves {Cooper  V.  De  Tastet  (1829),  Taml.  177  ;  Cratushay  v.  Thornton  (1837),  2 
My.  &  Or.  1;  PatorniY.  Campbell  {IM'S),  1  Dow.  &  L.  397;  Hoggart  v.  Cutis 
(1841),  Cr.  &  Ph.  197  ;  Pearson  v.  Cardon  (1831),  2  Euss.  &  M.  606  ;  Martinius 
V.  Helmuth  and  Schmidt  (1815),  Coop.  G.  245  ;  Suart  v.  Welsh  (1839),  4  My.  & 
Cr.  305  ;  Praik  v.  Douglas  (1828),  4  My.  &  Cr.  320,  n.  ;  Nicholson  v.  Knowles 
(1820),  5  Madd.  47  ;  Watts  v.  Hammond  (1855),  3  W.  E.  312;  but  see  Smith  v. 
Hammond  (1833),  6  Sim.  10 ;  and  Wright  v.  Ward  (1827),  4  Euss.  215,  220).  This 
principle  was  to  some  extent  adopted  by  the  common  law  courts  {Slanei/  v. 
Sidney  (1845),  14  M.  &  W.  800  ;  Lindsey  v.  Parron  (1848),  6  C.  B.  291,  294  ; 
James  v.  Pritchard  (1840),  7  M.  &  W.  216  ;  Turner  v.  Kendal  Corporation  (1844), 
13  M.  &  W.  171 ;  Baker  v.  Bank  of  Australasia  (1857),  1  C.  B.  (n.  s.)  515  ; 
Farr  v.  Ward  (1837),  2  M.  &  W.  844 ;  Deller  v.  Prickett  (1850),  15  Q.  B.  1081 ; 
Horton  v.  Devon  {Earl)  (1849),  4  Exch.  497)  until  the  passing  of  the  Common  Law 
Procedure  Act,  1860  (23  k  24  Vict.  c.  126),  which  enabled  them  to  disregard 
the  equity  rule  {Meynell  v.  Angell  (1862),  32  L.  J.  (q.  b.)  14  ;  Pest  v.  Hayes 
(1863),  1  H.  &  C.  718  (auctioneer's  commission),  overruling  Mitchell  v.  Hayne 
(1824),  2  Sim.  &  St.  63;  see  also  Yates  v.  Farebrother  (1819),  4  Madd.  239; 
Tanner  v.  European  Pank  (1866),  L.  E.  1  Exch.  261). 

{q)  Ex  parte  Mersey  Docks  and  Harbour  Board,  supra. 

{a)  Peading  v.  London  School  Poard  (1886),  16  Q.  B.  D.  686,  689. 

(b)  Attenborough  v.  St.  Katharine's  Dock  Co.,  supra,  per  Beett,  L.  J.,  at  p.  459 ; 
Ex  parte  Mersey  Docks  and  Harbour  Poard,  supra.  The  Court  of  Chancery  for- 
merly refused  relief  where  the  litigants  did  not  claim  exactly  the  same  amount 
of  debt  or  duty  {Moore  v.  Usher  (1835),  4  L.  J.  (cii.)  205;  Diplock  v.  Hammond 
(1854),  2  Sm.  &  G.  141;  Mitchell  v.  Hayne  (1824),  2  Sim.  &  St.  63;  Glyn  v. 
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Interpleader. 


(vi.)  Claims  not  having  a  Common  Origin. 
1155.  The  court  may  entertain  applications  for  relief,  though  the 


Sect.  1. 
Cases  in 

^^may^^e^^^  titles  have  not  a  common  origin  but  are  adverse  to  and  independent 
given.      of       another  (c). 


Where 
claims  are 
independent. 

Relief  to 
debtor  where 
debt  assigned. 


Sub-Sect.  2. — Stakeholder's  Interpleader. 
(i.)  Assignment  of  Debt. 

1156.  Provision  is  made  by  the  Judicature  Act,  1873  (d),  enabling 
the  person  liable  in  respect  of  any  debt  or  legal  chose  in  action, 
who  has  notice  of  an  absolute  assignment  by  writing  {e)  under  the 
hand  of  the  assignor  of  the  debt  or  chose  in  action,  to  commence 
interpleader  proceedings  where  he  has  also  received  notice  that  the 
assignment  is  disputed  by  the  assignor  or  anyone  claiming  under 
him,  or  notice  of  any  other  opposing  or  conflicting  claim  to  the 
debt  or  chose  in  action. 


(ii.)  Wagerhig  Contracts. 

Cases  in  1157.  The  court  in  exercising  its  discretionary  power  will  generally 

^ive?o?^^^^  refuse  relief  where  the  applicant  is  a  stakeholder  of  money  deposited 
refused.  with  him  by  parties  to  a  wagering  contract,  on  the  ground  that  the 
stakeholder  would  have  a  good  defence  to  an  action  brought  upon  the 
contract,  and  that  the  law  might  be  evaded  if  the  assistance  of 
the  court  were  secured  in  an  indirect  way  so  as  to  enable  the  winner 
to  recover  his  winnings  as  such(/).  But  this  principle  does 
not  seem  to  have  been  always  acted  upon  (g),  and  the  extent  to 

Dueshary  (1840),  11  Sim.  139).  This  principle  was  followed  to  some  extent  by 
the  common  law  courts  {Patorni  v.  Campbell  (1843),  1  Dow.  &  L.  397 ;  Slaney 
V.  Sidney  (1845),  14  M.  &  W.  800;  but  see  Carr  v.  Edivards  (1839),  8  Dowl.  29 
(wbere  an  issue  was  directed  between  a  plaintiff  claiming  the  whole  of  moneys 
in  stakeholder's  hands,  and  a  claimant  claiming  part  only) )  until  the  passing 
of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126)  (see  Best  v. 
Hayes  (1863),  1  H.  &  C.  718;  and  see  further,  p.  586,  ^905^). 

(c)  Meynell  v.  Angell  (1862),  32  L.  J.  (q.  b.)  14;  Best  v.  Hayes,  supra;  see 
also  E.  S.  C,  Ord.  57,  r.  3.  It  was  formerly  considered  an  essential  condition 
that  the  claims  should  have  a  common  origin,  or  that  there  should  be  some 
privity  between  them  (see  James  v.  Pritchard  (1840),  8  Dowl.  890;  Turner  v. 
Kendal  Corporation  (1844),  13  M.  &  W.  171;  Baker  v.  Bank  of  Australasia 
(1857),  1  C.  B.  (n.  s.)  515),  but  this  was  put  an  end  to  by  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  12  (repealed). 

(d)  36  &  37  Vict.  c.  66,  s.  25  (6). 

(e)  See  title  Choses  in  Action,  Vol.  IV.,  p.  367.  This  remedy  is  an  alterna- 
tive one  to  payment  into  court  in  conformity  with  the  provisions  of  the  Acts 
for  the  relief  of  trustees ;  see  title  Trusts  and  Trustees. 

(/)  Af)plegarth  v.  Colley  (1842),  2  Dowl.  (n.  s.)  223  (trotting  match,  stakes 
deposited  by  claimants.  Held,  applicant  had  a  good  defence  to  action  brought 
against  him  by  one  of  the  parties,  and,  therefore,  could  not  interplead)  ;  Shoolbred 
V.  Roberts,  [1900]  2  Q.  B.  497,  C.  A.,  per  Vaughan  Williams,  L.J.,  at  p.  501, 
per  EOMER,  L.J.,  at  p.  503  (billiard  match;  relief  granted  by  court  below, 
acquiesced  in  by  Court  of  Appeal  on  ground  that  the  only  question  at  issue  was 
between  a  bankrupt  and  his  own  trustee  in  bankruptcy,  where  the  former  was 
endeavouring  to  set  up  against  the  latter  the  illegality  of  the  title  by  which  he 
himself  became  entitled  to  the  money  in  question). 

ig)  See  Doiuson  v.  Macfarlane  (1899),  81  L.  T.  67,  C.  A._  (trotting  match 
where  the  claimants  were  the  depositors  of  stake,  both  claiming  to  have  won. 
Held  to  be  a  proper  case  for  relief).  This  case  seems  out  of  harmony  with  the 
dicta  in  Slioolbred  v.  Roberts,  supra. 
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which  it  applies  appears  to  be  doubtful.    It  is  submitted  that  where     s^^'^-  i« 
both  of  the  claimants  are  the  parties  to  the  contract  and  the  object     Cases  in 
of  the  interpleader  is  to  obtain  the  decision  of  the  court  as  to  which  Relief 
which  of  them  is  entitled  to  the  stakes  deposited,  the  court  should  ^® 
refuse  relief,  but  that  there  is  no  objection  to  it  being  granted  in  given, 
cases  where  both  the  claimants  are  not  the  parties  to  the  contract, 
and  the  illegality  of  the  transaction  is  set  up  against  a  party  who 
was  not  privy  to  it  (h). 

(iii.)  Unliquidated  Damages. 

1158.  Where  either  of  the  claims  is  substantially  one  for  unliqui-  Unliquidated 
dated  damages  the  case  is  outside  the  scope  of  interpleader,  but  where  ciamages. 
the  main  subject  of  the  dispute  is  specific  goods  or  money  the 
existence  of  a  claim  for  damages  will  not  in  itself  bar  the  applicant 

from  obtaining  the  relief  sought  {i). 

(iv.)  Interpleader   hy  Garnishee. 

1159.  Where  a  garnishee  order  absolute  has  been  made  attaching  No  inter- 

a  sum  of  money  in  the  hands  of  the  garnishee  for  the  payment  of  ^arnishee^^^^ 
a  judgment  debt,  and  a  claim  is  made  to  the  same  sum  by  another  order 
claimant,  the  garnishee  cannot  interplead,  but  is  bound  to  comply  absolute, 
with  the  terms  of  the  order,  by  which  he  is  protected  (k). 

(v.)  Applicant  must  not  he  liahle  to  both  Claimants. 

1160.  It  is  of  the  essence  of  interpleader  that  the  applicant  should  Applicant 
be  liable  to  one  or  other  only  of  the  claimants  in  respect  of  the  "i^ig^^ 
same  thing  which  is  the  subject-matter  of  the  proceedings  (l),  and  of  the  parties 
relief  has  been  refused  in  circumstances  where  the  applicant  was  or  only, 
might  be  liable  to  both(m).     Subject  to  the  power  of  the  court  at 

the  present  day  to  grant  relief  although  the  claims  are  not 
co-extensive  and  the  applicant  denies  liability  in  part  to  either 
claimant  Oz),  this  principle  still  holds  good  (o). 


(vi.)  Suhj'ect-matter  must  he  in  Possession  of  Applicant. 
1161.  It  is  essential  that  the  applicant  for  relief  should  be  in  Subject- 
possession  of  the  subject-matter  of  the  dispute  where  the  claim  is  pj-oc^ed^ncrs 

must  be  in 

(A)  See  bhoolhred  v.  Roherts,  [1900]  2  Q.  B.  497,  C.  A.,  per  Eomek,  L.J.  See  possession  of 
also  title  Gaming  and  Wagering,  Yol.  XY.,  p.  271.  the  applicant. 

{i)  See  Walter  v.  Nicholson  (1838),  6  Dowl.  517  ;  Wright  v.  Freeman  (1879), 
48  L.  J.  (q.  b.)  276;  Ingham  v.  Walker  (1887),  as  reported  in  31  Sol.  Jo.  271 ; 
and  compare  Attenhorough  v.  St.  Katharine' s  Dock  Co.  (1878),  3  C.  P.  D.  450,  C.  A. 

{k)  Randall  v.  Lithgovj  (1884),  12  Q.  B.  D.  525.  See,  however,  Richter  v. 
Laxton  (1878),  48  L.  J.  (q.  b.)  184,  where  an  issue  was  ordered  in  special  circum- 
stances, and  Nelson  v.  Barter  (1864),  10  Jur.  (n.  s.)  832.  As  to  the  determination 
of  questions  before  order  absolute  where  the  garnishee  disputes  liability  or 
there  are  adverse  claims,  see  title  Execution,  Yol.  XIY.,  pp.  98,  99. 

(1)  Craiuford  v.  Fisher  1  Hare,  436,  441. 

\m)  Farr  v.  Ward  (1837),  2  M.  &  W.  844;  Cochrane  v.  O'Brien  (1845),  2 
Jo.  &  Lat.  380,  388. 
{n)  See  p.  583,  ante. 

(o)  See  Victor  Sohne  v.  British  and  African  Steam  Navigation  Co.,  Ltd., 
[1888]  W.  N.  84  ;  Sablicich  v.  Russell  (1866),  L.  R.  2  Eq.  441  ;  Oreatorex  v.  Shackle, 
[1895]  2  Q.  B.  249  (where  two  auctioneers  claimed  commission  in  respect  of 
the  sale  of  the  same  house,  and  it  was  held  that  interpleader  would  not  lie  as 
the  claims  were  not  for  the  same  thing).    See  p.  586,  ^jos^. 
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Sect.  1. 

Cases  in 
which  Relief 
maybe 
given. 


Litigation 
must  be  either 
actual  or 
threatened. 


The  claims 
must  be  real 
and  adverse. 


for  a  specific  article  or  fund,  since  he  has  to  satisfy  the  court  that 
he  is  willing  to  pay  or  transfer  it  into  court  or  to  dispose  of  it  as 
the  court  may  direct  (^9).  Where  he  has  parted  with  the  posses- 
sion he  may  be  denied  relief  even  though  he  undertakes  to  pay 
over  the  value  to  the  party  found  to  be  entitled  (g).  So  also  if, 
after  receiving  notice  of  adverse  claims  to  goods,  he  sells  them,  and 
disposes  of  a  portion  of  the  proceeds  in  accordance  with  the  direc- 
tions of  one  of  the  parties,  he  may  disentitle  himself  to  relief  {a). 

(vii.)  Actio7i  must  he  Fending  or  Expected. 

1162.  To  entitle  a  stakeholder  to  relief  it  is  essential  that  he  is,  or 
expects  to  be,  sued  by  two  or  more  parties  (h).  It  is  not  necessary 
that  he  be  actually  sued  (c),  but  there  must  be  some  real  founda- 
tion for  the  expectation.  A  mere  anticipation,  without  any  intima- 
tion having  been  received,  is  not  enough  (d).  Where,  there- 
fore, the  applicant  knows  that  the  rival  claims  are  about  to  be 
settled  by  litigation  between  the  claimants  he  cannot  get  relief 
by  interpleader  (e).  So  also  where  the  allegation  that  an  action 
is  threatened  is  known  to  be  groundless,  interpleader  proceedings, 
if  commenced,  may  be  dismissed  with  costs  (/). 

(viii.)  Necessity  of  Real  and  Adverse  Claims. 

1163.  To  entitle  a  stakeholder  to  relief  it  is  essential  that  the  claims 
made  upon  him  should  be  at  least  two  in  number  and  should  be 
adverse  {g).  The  conflict  between  the  claimants  must  be  a  real 
one,  so  that  where  the  applicant  is  not  under  any  obligation  to  one 
of  the  claimants  (/i),  or  where  he  can,  without  incurring  any 
liability,  pay  the  subject-matter  of  the  claim  to  one  of  the 
claimants  (i),  he  is  not  entitled  to  relief.  A  mere  pretext  of  a 
conflicting  claim  is  not  sufficient,  and  the  court  must  be  satisfied 
that  there  is  a  question  to  be  tried  (A;).  The  claims  must  be  adverse 
in  the  sense  of  being  claims  to  the  whole  or  part  of  the  same  money 
or  goods  or  thing.  They  may  arise  out  of  the  same  transaction 
and  still  be  so  different  as  to  jjrevent  relief  being  granted  (Z). 

(p)  See  p.  694,  post. 

(q)  Burrett  y.  Anderson  (1816),  1  Mer.  405  ;  Meiix  v.  Bell  (1833),  6  Sim.  175. 

(a)  Poland  v.  Coall  (1873),  7  I.  E.  0.  L.  108. 

{b)  E.  S.  0.,  Ord.  57,  r.  1  (a). 

(f)  I  hid.  ;  Morgan  v.  Marsack  (1816),  2  Mer.  107. 

[d)  Harrison  v.  Payne  (1836),  2  Hodg.  107  ;  and  Sharpe  v.  Redman  (1837), 
Will.  Well.  &  Day.  375  (where  it  was  held  that  something  more  must  appear 
on  the  affidavit  in  support  of  the  application  than  that  some  third  party  was 
expected  to  sue  where  no  intimation  of  such  an  intention  had  been  given,  and 
it  was  not  a  necessary  consequence  of  the  facts  that  he  should  sue). 

(e)  Di])loch  v.  Hammond  (1854),  5  De  G.  M.  &  G.  320,  C.  A. 
(/)  Cook  V.  Rosslyn  {Earl)  (1861),  3  Giff.  175. 

{(j)  E.  S.  C,  Ord.  57,  r.  1  (a). 

(A)  East  India  Co.  v.  Edivards  (1811),  18  Yes.  376;  Wright  v.  Ward  (1827), 
4  Euss.  215  ;  Glynn  v.  Locke  (1842),  3  Dr.  &  War.  11. 

{i)  Myers  v.  United  Guarantee  and  Life  Assurance  Co.,  United  Guarantee 
and  Life  Assurance  Co.  v.  Cleland  (1855),  7  De  G.  M.  &  G.  112,  C.  A.,  per 
TuRNEK,  L.J.,  at  p.  127  ;  see  Cook  v.  Rosslyn  {Earl)  (1861),  3  Giff.  175  ;  Deshorough 
V.  Harris  (1855),  5  De  G.  M.  &  G.  439,  455  (mortgagor  and  mortgagee). 

{k)  Cochrane  v.  O'Brien  (1845),  2  Jo.  &  Lat.  380,  389. 

(/)  Greatorex  v.  Shackle,  [1895]  2  Q.  B.  249. 
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(ix.)  Uxamjoles  of  Belief.  Sect.  1. 


Cases  in 
which  Relief 


Cases  in 
which  relief 


1164.  Belief  has  been  given  to  the  obligor  of  a  bond  when  sued 
by  executors  of  a  will,  when  a  claim  was  also  made  by  trustees  for  "^"may^be 
a  legatee  under  the  will  (m)  ;  to  executors  of  a  debtor  when  the  whole  given, 
debt  due  was  claimed  by  one  party,  another  claiming  a  part  of  it, 
and  a  third  claiming  in  respect  of  a  lien  for  costs  (n) ;  to  a  tenant 
for  life  where  conflicting  claims  were  made  as  to  a  charge  on  his  has  been 
interest  (o) ;  to  acceptors  of  a  bill  of  exchange  sued  by  the  holder  granted 
after  notice  from  a  third  party  not  to  pay  on  the  ground  of 
fraud where  actions  have  been  brought  against  an  accej^tor 
by  two  persons  claiming  to  be  lawful  owners  of  a  bill(^/),  or 
where  the  proceeds  of  sale  of  a  ship  in  the  form  of  a  bill  of 
exchange  in  the  hands  of  a  third  party  were  claimed  adversely  by 
two  claimants  (r) ;  to  warehousemen  or  wharfingers  sued  by  the 
bolder  of  a  warrant  for  delivery  of  goods,  after  notice  by  the  con- 
signor not  to  deliver  on  the  ground  of  fraud  or  other  grounds  (s)  ; 
to  a  debtor,  sued  by  the  assignee  of  debt  after  notice  of  adverse 
claim  from  the  trustee  in  bankruptcy  of  the  assignor  (t) ;  to  brokers 
where  goods  or  the  proceeds  of  their  sale  were  claimed  adversely  (a) ; 
to  a  purchaser  of  goods,  sued  by  assignees  of  the  seller,  a  factor  for 
sale,  who  became  bankrupt  subsequently  to  the  sale,  and  a  claim  was 
made  by  the  consignor  of  the  goods  to  the  factor  (h) ;  to  bankers 
after  receipt  of  notice  by  a  person  alleging  himself  to  be  the 
husband  of  a  depositor,  not  to  repay  the  money  to  her,  and  of  notice 
by  the  depositor  that  she  disputed  the  marriage  and  had  instituted 
criminal  proceedings  (c),  and  where  the  deposit  was  made  by  a 
married  woman  representing  herself  to  be  a  widow,  and  claims  were 
made  by  her  husband  and  a  transferee  (d)  ;  to  insurance  companies 
where  the  policy  moneys  were  claimed  by  two  or  more  claimants  (e) ; 


(m)  Wright  v.  Ward  (1827),  4  Euss.  215. 

Jones  V.  Thomas  (1854),  2  Sm.  &  G^.  186. 
(o)  Vyvyan  v.  Vyvyan  (1861),  30  Beav.  65. 
Ip)  Gerhard  v.  Montague  &  Go.  (1889),  38  W.  E.  76. 
iq)  Began  v.  8erle  (1840),  9  Dowl.  193. 
[r)  Oihhs  v.  Qihhs  (1858),  6  W.  E.  415. 

(s)  Attenborough  v.  St.  Katharine's  Doch  Co.  (1878),  3  C.  P.  D.  450,  C.  A.  See 
also  Mason  v.  Hamilton  (1831),  5  Sim.  19  ;  Crawshay  v.  Thornton  (1837),  2  My. 
&  Or.  1  ;  Ex  parte  Mersey  Docks  and  Harhour  Board,  [1899]  1  Q.  B.  546,  C.  A.  ; 
De  Bothschild  Freres  v.  Morrison,  Kekewich  &  Co.,  La  Banque  de  Faris  et  des 
Fays  Bas  v.  Same,  La  Banque  de  France  v.  Same  (1870),  24  Q.  B.  D.  750,  C.  A. 

{t)  Be  Hilton,  Ex  parte  March  (1892),  67  L.  T.  594. 

(a)  Suart  v.  Welsh  (1839),  4  My.  &  Cr.  305;  see  Braik  v.  Douglas  (1828),  4 
My.  &  Cr.  320,  n. 

(6)  Johnson  v.  Shaiv  (1842),  4  Man.  &  G.  916. 

(c)  Crellin  v.  Leyland  (1842),  6  Jur.  733. 

(d)  Costello  V.  Martin  (1867),  15  W.  E.  548. 

(e)  Fenn  v.  Edmonds  (1846),  5  Hare,  314 ;  Frudential  Assurance  Co.  v.  Thomas 
(1867),  3  Ch.  App.  74;  Be  Haycock's  Folicy  (1876),  1  Ch.  D.  611,  616.  In 
Deshorough  v.  Harris  (1855),  5  De  G.  M.  &  Gr.  439,  it  was  held  that  a  bill  of  inter- 
pleader would  not  lie  by  an  insurance  company  against  the  assignee  for  value 
of  a  policy  taken  out  by  the  assignor  on  the  life  of  another  by  whom  on  the  death 
of  the  assured  the  moneys  were  claimed,  and  against  the  official  assignees  of  the 
assignor  who  had  since  become  bankrupt,  because  the  assignor  had  no  title 
and  the  title  of  the  assignees  in  bankruptcy  was  subordinate  to  that  of  the 
assignee  for  value.    It  has  been  held  that  a  bill  of  interpleader  in  equity  by  the 
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Interpleader. 


Sect.  1. 
Cases  in 
which  Relief 
may  be 
Given. 

Relief  under 
the  Inter- 
pleader Act. 


Landlord's 
right  to  rent 
owing  by 
execution 
debtor. 


to  stockbrokers,  transferees  for  sale,  of  shares  claimed  by  a 
person  other  than  the  transferor  (/). 

Sub-Sect.  3. — SJmff^s  Interpleader. 
(i.)  In  General. 

1165.  No  substantial  relief  was  afforded  to  sheriffs  (g)  by  way  of 
interpleader  until  after  the  passing  of  the  Interpleader  Act  (/?). 
Even  then  the  common  law  courts  were  not  disposed  to  encourage 
applications  by  sheriffs,  and  at  first  were  disinclined  to  allow  them 
costs,  as  they  were  considered  to  be  sufficiently  assisted  by  the 
indemnity  afforded  to  them  (i).  They  were  warned,  too,  that  appli- 
cations under  the  Interpleader  Act  (h)  would  not  be  considered  as 
a  matter  of  course,  but  that  it  was  their  duty  to  make  careful  inquiry 
into  the  matter,  and  that  it  was  only  when  there  were  conflicting 
claims  which  they  could  not  decide  for  themselves  that  they  were  to 
seek  the  assistance  of  the  courts  (/v).  In  considering  the  earlier 
cases  decided  under  the  Interpleader  Act  (h)  this  leaning  must  be 
borne  in  mind,  since,  in  some  respects,  the  present  practice  is  almost 
the  very  reverse  to  that  originally  prevailing.  But  on  the  other 
hand,  there  are  circumstances  under  which  the  court  may  still 
refuse  to  exercise  its  discretionary  power  in  the  sheriff's  favour. 


1166. 


(ii.)  Claim  hy  landlord » 

A  sheriff  who,  in  levying  process,  is  met  with  a  claim  by 


the  landlord  for  rent,  cannot  interplead  unless  the  landlord  is  first 
paid(Z);  nor  does  interpleader  lie  under  any  conditions  to  deter- 
mine the  rights  of  the  execution  creditor  and  the  landlord  claiming 
rent,  since  the  landlord  does  not  claim  any  goods,  chattels,  or  their 
proceeds,  as  being  his  own  property  (in).  Interpleader  may,  however, 
lie  where  fraud  or  collusion  between  the  landlord  and  the  execution 
debtor  is  alleged  (ii).    Where  the  goods  seized  do  not  belong  to  the 


captain  of  a  ship  would  not  lie  where  suits  had  been  instituted  in  the  Court  of 
Admiralty  on  the  ground,  inter  alia,  that  the  proceedings  were  not  against  the 
captain,  but  against  the  ship. 

(/)  Rohwson  V.  Jeiikins  (1890),  24  Q.  B.  D.  275,  C.  A.;  see  Sahlkich  v. 

liussell  (1866),  L.  E.  2  Eq.  441  ;  but  see  co72tra,  Loiue  v.  (1818),  3  Madd. 

277. 

{g)  As  to  sheriffs  generally,  see  title  Sheriffs  axd  Bailiffs. 

(/?,)  Stat.  (1831)  1  &  2  Will.  4,  c.  58. 

(i)  Oram  v.  Sheldon  (1835),  3  Dowl.  640. 

(k)  Bishop  V.  Ilinxman  (1833),  2  Dowl.  166,  167. 

(/)  Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  18),  s.  1  ;  Clarke  v.  lord 
(1833),  2  Dowl.  55,  227  ;  Hay  thorn  v.  Bash  (1834),  2  Dowl.  641  ;  see  laiuson  v. 
Carter,  [1894]  W.  N.  6  ;  Crojjper  v.  War^ier  (1883),  Cab.  &  El.  152.  As  to  the 
landlord's  right  to  payment  of  rent  before  removal  of  the  goods,  see  Hughes  v. 
Hmallwood  (1890),  25  Q.  B.  D.  306,  per  Lord  Coleridge,  C.J.,  at  p.  308;  and 
titles  Distress,  Vol.  XL,  pp.  174  et  seq.;  Execution,  Vol.  XIV.,  pp.  53 
et  seq. ;  LANDLORD  AND  TENANT.  As  to  the  effect  of  outstanding  rent  upon  the 
sheriff's  right  to  levy,  see  title  Execution,  Vol.  XIV.,  pp.  51,  53.  As  to  the 
landlord's  right  when  bankruptcy  supervenes,  see  titles  Bankruptcy  and 
Insolvency,  Vol.  II.,  pp.  291,  292;  Distress,  Vol.  XL,  p.  176. 

(77?)  Bateman  v.  Farnsworth  (1860),  29  L.  J.  (ex.)  365. 

(//)  Toohs  v.  Finhy  (1821),  Eowe,  426;  see  Nixon  v.  Wilhs  (1859),  4  Jr. 
Jur.  (n.  s.)  242. 
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tenant,  but  are  the  property  of  a  claimant,  and  the  sheriff  pays  over  a     ^ect.  i. 
part  of  the  proceeds  of  the  sale  to  the  landlord  who  claims  his  rent,     Cases  in 
instead  of  paying  the  whole  of  the  proceeds  into  court  under  the  order  which  Relief 
for  sale,  he  may  have  to  pay  it  again  to  the  claimant  on  the  latter  ^® 
establishing  his  claim  upon  the  trial  of  the  issue,  as  payment  to  the  given- 
landlord  of  the  execution  debtor  is  no  answer  to  the  claimant  (o). 

(iii.)  Claim  hy  Mortgagee. 

1167.  Under  the  Interpleader  Act  it  was  held  that  the  sheriff  was  Mortgagee  in 
not  entitled  to  interplead  where  he  had  seized  growing  crops  on  possession, 
land  in  the  possession  of  a  mortgagee,  since  the  mortgagee's  claim 

was  paramount  to  that  of  the  execution  creditor,  and  there  were 
therefore  no  conflicting  claims  (^).  But  this  does  not  apply  to  a 
mortgage  of  chattels  by  way  of  a  bill  of  sale  (q). 

(iv.)  Partntrship  Frojperty. 

1168.  Interpleader  proceedings  do  not  lie  where  the  property  in  Partnership 
dispute  is  partnership  property  and  the  claim  involves  the  taking  of  P'^opertj. 
accounts  (r). 

(v.)  Withdrawal  hy  Sheriff. 

1169.  Where  the  execution  creditor  gives  notice  to  the  sheriff  or  Sheriff  may 
his  officer  that  he  admits  the  claim  of  the  claimant,  the  sheriff  may  ^^gcution 
thereupon  withdraw  from  possession  of  the  goods  claimed,  and  creditor 
may  apply  for  an  order  protecting  him  from  any  action  in  respect  admits  tlie 
of  the  seizure  and  possession  (s).    Where,  however,  without  any 

such  admission  by  the  execution  creditor,  the  sheriff  on  meeting 
with  a  claim  either  withdraws  without  seizure  {t),  or  seizes  and  then 
withdraws  simply  (a),  or  delivers  over  all  or  part  of  the  goods  (Z>) 
or  pays  over  the  proceeds  to  one  of  the  parties  (c),  he  may  be 
refused  relief,  nor  will  an  offer  to  bring  the  amount  into  court 
necessarily  entitle  him  to  the  relief  (cl). 

(o)  White  V.  Binstead  (1853),  18  0.  B.  304. 

( j9)  Bishop  V.  Hinxman  (1833),  2  Dowl.  166,  167  (where  the  sheriff  had  to 
pay  the  costs,  as  it  was  held  he  had  no  grounds  for  coming  to  the  court  for 
relief)  ;  see  also  Murdoch  v.  Taylor  (1840),  8  Scott,  604  (where  a  defendant 
was  sued  for  rent  and  was  given  notice  by  a  mortgagee  not  to  pay  the  rent 
to  the  plaintiff  :  on  the  mortgagee  declining  to  appear,  the  court  ordered 
each  party  to  pay  his  own  costs  of  the  application  for  relief). 

{q)  See  title  Bills  of  Sale,  YoL  III.,  p.  62;  and  p.  604,  post. 

[r)  Holmes  v.  Mentze  (1835),  4  Dowl.  300;  Ayion.,  [1875]  W.  N.  204 ;  see 
Bihb  V.  Brooke  &  Sons,  [1894]  2  Q.  B.  338 ;  and  title  Paktneeship. 

(s)  E.  S.  C,  Ord.  57,  r.  16a.  It  was  formerly  held  that  where  a  sheriff  had 
seized  goods  which  were  claimed  by  a  third  party,  and  the  execution  creditor 
admitted  the  claim  and  withdrew  his  execution,  the  sheriff  was  not  entitled 
to  apply  for  relief  for  the  mere  purpose  of  protecting  himself  from  an  action, 
since,  having  withdrawn  from  possession,  the  whole  matter  was  at  an  end 
{Muore  v.  Hawkins  (1894),  43  W.  E.  235,  following  Kirk  v.  Almond  (1832), 
2  L.  J.  (EX.)  13 ;  Sodeau  v.  Shorey  (1896),  74  L.  T.  240,  0.  A.). 

(t)  Holton  v.  Guntrip  (1837),  6  Dowl.  130. 

(a)  Crump  v.  Day  (1847),  4  C.  B.  760. 

(b)  Braine  v.  Hunt  (1834),  2  Dowl.  391  (delivery  to  claimant). 

(c)  Scott  V.  Lewis  (1835),  4  Dowl.  259  (payment  to  execution  creditor) ;  Anderson 
v.  Calloway  (1832),  1  Dowl.  636  (payment  to  claimant) ;  see  Cropper  v.  Warntr 
(1883),  Cab.  &  El.  152. 

{d)  Inland  v.  Bushtll  (1836),  5  Dowl.  147. 
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Sect.  1. 
Cases  in 
which  Relief 
may  be 
given. 

Relief  may 
be  refused 
where  sheri£E 
in  fault. 


Under-sheriff 
must  not  be 
a  claimant 
or  acting 
for  one. 


Olaims  must 
be  real  and 
adverse. 


(vi.)  Difficulty  aHsing  from  Slier\fs  own  Ad. 

1170.  Where  the  difficulty  arises  from  the  sheriff's  own  wrong- 
doing the  court  may  refuse  him  relief  (e).  Thus,  where  he  has 
seized  goods  which  he  knew  were  not  the  goods  of  the  execution 
debtor  (/),  or  which  were  in  the  custody  of  a  receiver  appointed  by 
the  court  {g),  relief  will  not  be  given,  though  it  would  be  otherwise 
where  the  sheriff  has  made  an  honest  mistake  (/i).  Where  the 
sheriff  is  guilty  of  negligence  in  not  having  a  deputy  for  the  receipt 
of  writs,  he  is  only  entitled  to  relief  upon  the  terms  of  remaining 
liable  to  the  execution  creditor  for  any  loss  he  may  sustain  by  such 
negligence  (i). 

(vii.)  Under-Sheriff  acting  for  Claimant. 

1171.  An  under-sheriff  who  is  a  solicitor  cannot  act  as  such  on 
behalf  of  a  claimant  as  against  an  execution  creditor,  but  the  fact 
that  he  has  directed  a  claim  to  be  made  on  behalf  of  a  claimant  for 
whom  he  had  previously  acted  as  solicitor  is  not  sufficient,  in  the 
absence  of  collusion,  or  dishonest  conduct,  or  anything  to  prejudice 
the  execution  creditor,  to  prevent  relief  being  given  {k).  Where,  how- 
ever, the  under-sheriff  postpones  execution  of  the  process  entrusted  to 
him,  in  order  that  other  creditors  for  whom  he  has  formerly  acted 
as  solicitor  may  take  bankruptcy  proceedings,  or  gives  information 
to  other  creditors  for  whom  he  has  acted,  which  may  have  the 
effect  of  defeating  or  delaying  the  execution  creditor's  rights,  the 
sheriff  may  still  be  disentitled  to  relief  (Q.  Where  the  under- 
sheriff  is  himself  the  execution  creditor  or  his  partner,  he  is  not 
entitled  to  interplead  (m). 

(viii.)  Necessity  of  Beal  and  Adverse  Claims. 

1172.  It  is  necessary  that  the  claim  made  by  the  third  party  be 
a  real  one(?z).  Mere  alarm  that  a  claim  will  be  made  is  not 
sufficient  (o),  nor  is  mere  notice  that  bankruptcy  proceedings  have 
been  commenced  ( j>).  But  a  sheriff  may  be  entitled  to  relief 
although  the  claim  is  obviously  bad,  unless  the  execution  creditor 
will  indemnify  him  {q) ;  so,  also,  if  the  claim  by  the  claimant  be  not 


(e)  See  the  dictum  of  Kindersley,  V.-C,  in  Tufton  v.  Harding  (1859),  6  Jur. 
(n.  s.)  116,  and  Winter  v.  Bartliolomeiv  (1856),  11  Exch.  104:,  per  Aldeeson,  B., 
at  p.  708. 

(/)  Tufton  V.  Harding,  supra;  Lewis  v.  Jones  (1836),  2  M.  &  W.  203. 

{g)  Russell  v.  East  Anglian  Bail.  Co.  (1850),  3  Mac.  &  G.  104. 

(h)  Smith  V.  Critchfield  (1885),  14  Q.  B.  D.  873,  C.  A.,  'per  Brett,  M.E.,  at 
p.  878  ;  Winter  v.  Bartholomew,  supra  ;  see  Dalton  v.  Furness  (1866),  35  Beav. 
461  ;  and  p.  m,post. 

(r)  Brachenhury  v.  Laurie  (1834),  3  Dowl.  180. 

[k)  Holt \.  Frost  (1858),  3  H.  &  N.  821.  Pormerly  a  stricter  practice  prevailed 
{ihid.,per  Pollock,  O.B.,  at  p.  824). 

{I)  Buddin  V.  Long  (1837),  3  Dowl.  139 ;  Cox  v.  Balne  (1845),  14  L.  J.  (q.  b.) 
95  ;  and  see  further,  pp.  592,  593,  post. 

(m)  Ostler  v.  Bower  (1835),  4  Dowl.  605. 
Compare  p.  586,  ante. 

(o)  Lsaac  v.  Spilshury  (1833),  2  Dowl.  211. 

(/>)  Bently  v.  Hook  (1834),  2  Dowl.  339. 

((/)  Allen  V.  Fvans  (1833),  3  L.  J.  (ex.)  53. 
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Sect.  1. 
Cases  in 


adverse  in  the  sense  that  he  claims  the  money  or  goods  as  belonging 
to  him(r).    Questions  of  priority  of  time  between  different  execu- 
tion creditors  are  not  such  claims  as  would  entitle  a  sheriff  to  which  Relief 
interplead  (s),  but  where  there  is  in  addition  to  the  question  of  ^.^^ 
priority  a  claim  against  both  execution  creditors,  relief  may  be 
given  {a), 

(ix.)  Actual  Seizure  not  necessary. 

1173.  Belief  may  be  given  when  the  money,  goods,  or  chattels  are  Relief  may 
taken  or  intended  to  be  taken "       in  execution  under  any  be  given 
nrocPSsM  though  money 

process  (,C;.  ,         ,  .      ,  or  goods  not 

The  fact  that  the  goods,  money,  or  chattels  are  m  the  possession  actually 
of  the  execution  debtor's  trustees  under  a  deed  does  not  prevent  seized, 
a  sheriff  from  applying  for  relief  (d) . 


(x.)  Subject-matter  of  Interpleader. 

1174.  The  sheriff  may  apply  for  relief  by  way  of  interpleader  where 
a  claim  is  made  to  any  money,  goods,  or  chattels,  taken  or  intended 
to  be  taken  in  execution,  under  any  process,  or  to  the  proceeds  or 
value  of  any  such  goods  or  chattels  (e). 

Where  the  claimant  pays  out  the  sheriff  under  protest,  the  money 
so  received  by  the  sheriff  is  "  the  proceeds  of  goods  taken  in  execu- 
tion," and  may  well  be  within  the  words  "money  taken  in 
execution  "  (/). 


SherifE  may 
interplead 
though  paid 
out  by 
claimant. 


(r)  Smith  v.  Saunders  (1877),  37  L.  T.  359  (where  an  execution  was  issued  by 
the  defendant  in  an  original  action  for  costs,  and  afterwards  the  sheriff  was  sued 
by  him  for  the  fruits  of  the  execution  and  for  the  return  to  the  writ,  while  the 
plaintiff  in  the  original  action  claimed  the  money  in  the  sheriff  's  hands  to  satisfy, 
quantum  sitfficiat,  a  judgment  debt  he  had  against  the  defendant.  Held, 
that  the  plaintiff  was  simply  the  creditor  of  defendant  for  a  different  amount  in 
a  different  matter,  and  that  the  interpleader  would  not  lie).  So  far  as  the 
decision  depended  upon  the  difference  in  the  amounts  this  case  is  no  longer  law 
(see  p.  583,  ante). 

(s)  Salmon  v.  James  (1832),  1  Dowl.  369  (where  during  the  time  the  sheriff  was 
already  in  possession  for  one  execution  creditor  he  received  other  writs  and 
notice  that  the  first  execution  creditor  was  not  entitled  to  all  the  goods) ;  Bay 
V.  Waldock,  Lawrence  v.  Same  (1833),  1  Dowl.  523  (where  the  question  was 
as  to  which  of  two  writs  the  sheriff  ought  to  have  first  seized  under) ;  see 
Boivyer  y.  Pritchard  (1822),  11  Price  103:  Blennerhassett  v.  Scanlan  (1826),  2 
Mol.  539. 

(a)  Slowman  v.  Bach  (1832),  3  B.  &  Ad.  103. 

(6)  The  words  quoted  are  those  of  R.  S.  C,  Ord.  57,  r.  1  (b),  and  are 
taken  from  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  (/), 
p.  581,  ante),  under  which  it  was  held  that  where  the  sheriff  went  with  the 
intention  of  levying,  and  was  met  by  a  claim,  he  might,  in  many  cases,  be 
justified  in  coming  to  the  court  for  relief  before  he  put  himself  in  peril  by  an 
actual  seizure,  which  might  subject  him  not  only  to  an  action  for  the  value 
of  the  goods,  but  also  to  damages  for  taking  them  [Day  v.  Carr  (1852), 
7  Exch.  883,  per  Pollock,  C.B.,  at  p.  886).  In  Lea  v.  Rossi  (1855),  11  Exch. 
13,  the  court  considered  that  where  the  facts  showed  an  intention  to  seize,  the 
court  might  exercise  its  power,  but  that,  as  a  rule,  its  exercise  would  be  limited 
to  cases  in  which  great  injustice  would  be  done  if  the  sheriff  were  not  allowed 
to  interplead  before  actual  seizure. 

(c)  E.  S.  C,  Ord.  57,  r.  1  (b). 

{d)  Allen  v.  Oihlon  (1833),  2  Dowl.  292. 

(e)  R.  S.C.,  Ord.  57,  r.  1  (b). 

(/)  Smith  V.  Critchjield  (1885),  14  Q.  B.  D.  873,  C.  A. 
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Interpleader. 


Sect.  1. 
Cases  in 
which  Rehef 
may  be 
given. 

Sheriff  may 
withdraw 
and  need  not 
interplead. 


In  general. 


Absence  of 
personal 
interest 
except  for 
charges  or 
costs. 


(xi.)  Sheriff  not  compelled  to  Interplead. 

1175.  A  sheriff  is  not  obliged  to  interplead  where  an  adverse 
claim  made  to  the  goods  seized  is  disputed  by  the  execution 
creditor.  Thus  where  the  sheriff  seized  goods,  and,  upon  a  third 
person  claiming  them  under  a  bill  of  sale,  withdrew  from  possession, 
although,  had  the  goods  been  sold,  they  would  have  realised  more 
than  sufficient  to  pay  the  claimant,  it  was  held  that  the  sheriff  was 
entitled  to  withdraw,  and  was  not  compelled  to  interplead,  and  that 
the  statute  (^),  which  gave  a  power  of  sale  to  the  court,  had  not 
made  any  difference  in  the  sheriff's  duties  in  this  respect  (h). 

Sect.  2. — Conditions  of  Relief, 
Sub-Sect.  1. — No  Interest. 

1176.  Certain  conditions  precedent  have  been  attached  to  the 
granting  of  relief  to  an  applicant,  whether  stakeholder  or  sheriff. 

The  applicant  must  satisfy  the  court  that  he  has  no  personal 
interest  in  the  matter  in  dispute  other  than  for  charges  or  costs  (^), 
that  he  is  in  a  real  position  of  impartiality  between  the  claimants  {k), 
and  that  he  is  in  a  position  and  willing  to  dispose  of  the  subject- 
matter  of  the  dispute  as  the  court  may  direct. 

1177.  The  former  condition  was  at  one  time  successfully  pleaded 
against  an  applicant  who  was  liable  as  the  maker  of  a  promissory 
note,  on  the  ground  that  it  was  a  matter  of  interest  to  him  to  know 
to  whom  he  was  to  pay  over  the  money  (Q.  So,  also,  it  was  said 
that  where  the  applicant  had  entered  into  a  contract  with  one  of  the 
claimants,  or  claimed  in  respect  of  a  lien,  he  was  interested  in  the 
subject-matter  of  the  suit  (77^) •  At  a  later  period,  however,  relief 
was  allowed,  although  the  applicant  had  a  lien  for  freight  and 
storage,  or  warehouse  charges  or  commission,  on  the  subject- 
matter  in  dispute  (71),  or  was  agent  to  or  bailiff  of  one  of  the 
claimants  (0). 

To  bar  an  applicant  at  the  present  day  he  must  have  in  some  way 


{(j)  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  12  (repealed 
and  replaced  now  by  E.  S.  C,  Ord.  57,  r.  12). 

(A)  Scarlett  v.  Hanson  (1883),  12  Q.  B.  D.  213,  C.  A.;  see  London  and 
Bristol  Mercantile  Banking  Co.  v.  Phillips  (1907),  Times,  21st  December,  where  it 
was  held  that  the  sheriff  was  not  bound  by  the  expression  of  his  intention  to 
interplead. 

{i)  E.  S.  C,  Ord.  57,  r.  2  (a) ;  Mitchell  \.  Eayne  (1824),  2  Sim.  &  St.  63  ;  Moore 
V.  Usher  (1835),  7  Sim.  383. 

{k)  E.  S.  C,  Ord.  57,  r.  2.  As  to  the  filing  of  an  affidavit  by  the  defendant 
in  answer  to  that  of  the  plaintiff,  see  Manhj  v.  liohinson  (1869),  20  L.  T.  385, 
C.  A. 

{1}  Neivton  v.  Moody  (1839),  7  Dowl.  582. 

(m)  Baker  v.  Ba^ik  of  Australia  (1857),  1  0.  B.  (n.  s.)  515  ;  Braddick  v.  Smith 
(1832),  9  Bing.  84  ;  Crawshay  v.  Thornton  (1837),  2  My.  &  Or.  1;  and  see  p.  583, 
atiie. 

{n)  Cotter  v.  Bank  of  England  (1834),  2  Dowl.  728  ;  Hariuoodv.  Betham  (1832), 
1  L.  J.  (EX.)  180;  Attenhorough  v.  *S^.  Katharine's  Bock  Co.  (1878),  3  C.  P.  D. 
450,  C.  A. ;  Best  v.  Hayes  (1863),  1  H.  &  C.  718,  overruling  Mitchell  v.  Hay7ie, 
supra;  see  Yates  v.  Farehrother  (1819),  4  Madd.  239. 

(0)  Ste  p.  583,  ante. 
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identified  himself  with  one  of  the  claimants  in  the  sense  that  it      Sect.  2. 

makes  a  difference  to  him  which  party  succeeds,  although  he  will  Conditions 

not  be  refused  relief  merely  because  he  has  a  natural  affinity  for  one    of  Rslief. 

side  rather  than  the  other.      Where  the  applicant  has  taken 

an  indemnity  from  one  of  the  claimants  {jp),  or  where  he  has 

entered  into  an  agreement  with  one  of  them,  the  effect  of  which  is 

that  he  will  have  to  pay  over  less  if  that  party  succeeds  ((?),  he  has 

by  his  interested  conduct  precluded  himself  from  obtaining  relief 

by  way  of  interpleader.     The  objection  that  the  applicant  has 

taken  an  indemnity  from  a  claimant  cannot,  however,  be  raised  by 

that  claimant  (r). 

It  is  a  matter  of  common  practice  for  the  costs  and  charges  of 
an  applicant,  whether  sheriff  or  stakeholder,  to  be  payable  out  of  and 
be  made  a  first  charge  upon  the  subject-matter  of  the  dispute  (s). 

Sub-Sect.  2. — No  Collusion. 

1178.  The  second  condition  is  that  the  applicant  does  not  collude  Meaning  of 
with  any  of  the  claimants  (t).  It  is  difficult  to  draw  a  clear  line  "  collusion." 
between  interest  and  collusion.  The  terms  are  frequently  used 
together,  and  the  definition  of  collusion,  now  accepted  and  followed, 
is  one  which  necessarily  implies  some  identification  of  the  interests 
of  the  applicant  and  a  claimant.  "  Collusion"  as  used  in  the  rule 
does  not  necessarily  imply  anything  morally  wrong.  It  means 
playing  the  same  game  as  one  of  the  parties  {a).  Therefore,  where 
the  applicant  has  bound  himself  with  one  of  the  parties  to  do 
whatever  he  properly  can  to  defeat  the  claim  of  the  other,  he  is 
colluding  with  that  party  (6).  The  trial  between  the  two  claimants 
is  thus  no  longer  a  contest  between  two  claimants,  whom  the  appli- 
cant leaves  to  fight  out  their  disputes,  but  it  is  a  contest  in  which 
one  of  those  combatants  has  the  weight,  interest,  and  influence  of 
the  applicant  himself  (c). 

Where  the  applicant  has  placed  himself  in  the  position  of 
being  sued  at  the  request,  and  with  a  view  to  the  interest,  of  one  of 
the  claimants,  he  is  colluding  with  him  within  the  meaning  of  the 
rule,  though  not  in  any  offensive  sense  of  the  word  {d). 

(p)  Tucker  v.  Morris  (1832),  1  Dowl.  639;  compare  Gladstone  y.  White  (1836), 
1  Hodg.  386  ;  Thomjjson  v.  Wright  (1884),  13  Q.  B.  D.  632  ;  the  dictum  of 
Williams,  J.,  at  p.  634,  ibid.,  as  to  the  rule  relating  to  collusion  is  not  now- 
good.  There  are  old  cases  in  which  it  was  held  that  the  sheriff  was  entitled 
to  interplead  notwithstanding  that  he  had  asked  for  or  had  refused  an  indemnity 
(Levy  V.  Champneys  (1834),  2  Dowl.  454;  see  also  Crossly  v.  Ebers  (1835), 
1  Har.  &  W.  216;  Harrison  v.  Forster  (1836),  4  Dowl.  558;  Elliston  v. 
Berryman  (1850),  15  Q.  B.  205  ;  Quinton  v.  Butt  (1860),  5  Ir.  Jur.  (x.  s.)  130). 

[q]  Murietta  v.  South  American  etc.  Co.,  Ltd.  (1893),  62  L.  J.  (q.  b.)  396,  397, 
398. 

(r)  Thomjpson  v.  Wright,  supra ;  see  also  cases  cited  in  notes  {k),  (1),  p.  590, 
ante. 

(s)  See  Attenhorough  v.  St.  Katharine's  Bock  Co.  (1878),  3  C.  P.  D.  450, 
C.  A.,  per  Beett,  L.J.,  at  p.  466  ;  and  see  p.  621,  post, 
it)  E.  S.  C,  Ord.  57,  r.  2  (b). 

(a)  Murietta  v.  South  American  etc.  Co.,  Ltd.,  supra,  per  WiLLS,  J.,  at  p.  397, 
and  per  Charles,  J.,  at  p.  398. 
(6)  lUd. 

c)  Lhid.,  per  CiiARLES,  J.,  at  p.  398. 

d)  Belcher  v.  John  Smith  (1832),  9  Bing.  82.    See  also  NeUon  v.  Barter  (1864), 
H.L. — XVII.  Q  Q 
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Interpleadee. 


Sect.  2. 

Conditions 
of  Relief. 

Applicant 
must  be 
willing  and 
able  to  bring 
subject- 
matter  into 
court. 

Rule  in 
equity. 


Whole 

amount  must 
be  brought  in. 


Practice  in 

sheriff's 

interpleader. 


Sub-Sect.  3. —  Willingness  and  Ahility  to  dispose  of  Subject-matter  as 

Court  directs. 

1179.  The  third  condition  in  the  granting  of  relief  is  that 
the  applicant  is  willing  and  able  to  pay  or  transfer  the  subject- 
matter  of  the  dispute  into  court,  or  to  dispose  thereof  as  the  court 
or  a  judge  may  direct  (e). 

It  was  always  a  condition  in  the  granting  of  relief  in  equity  that 
the  plaintiff  to  a  bill  of  interpleader  should  bring  the  subject- 
matter  of  the  dispute  into  court.  It  was  not  necessary  to  offer  in 
the  bill  to  pay  it  in,  but  before  any  step  was  taken  in  the  cause 
the  subject-matter  had  to  be  brought  into  court  (/),  unless  the 
court  ordered  otherwise  (g). 

Where  the  subject-matter  of  the  dispute  is  a  chose  in  action, 
its  disposition  as  the  court  directs  is  equivalent  to  payment  in 
the  case  of  money,  or  transfer  in  the  case  of  goods  or  chattels, 
to  which  that  process  is  applicable  (h). 

1180.  It  is  generally  necessary  that  a  stakeholder  applicant 
should  be  able  to  bring  the  whole  amount  into  court,  and  it  is  no 
excuse  that  the  applicant,  before  the  adverse  claim  was  made,  paid 
a  part  of  the  sum  claimed  to  the  other  claimant  (i). 

1181.  A  sheriff  is  usually  ordered  to  sell  the  goods  seized  and 
pay  the  proceeds  into  court  unless  the  claimant  pays  their  value 
into  court  or  gives  security  for  that  amount.  But  where  the 
proceedings  are  transferred  to  the  county  court  (k),  the  sheriff  is 
often  directed  to  remain  in  possession  of  the  goods  subject  to  any 
order  made  in  the  county  court  after  the  transfer.  A  sheriff  is 
never  directed  to  bring  the  goods  into  court. 


Sub-Sect.  4. — Evidence  as  to  Fulfilment  of  Conditions. 

Sheriff  need  1182.  As  a  rule  an  affidavit  is  sufficient  evidence,  but  other 
not  make  an    evidence  may  be  required  Q) . 

affidavit.  Though  the  rule  requiring  evidence  seems  to  apply  in  terms  to 

a  sheriff  (m),  it  is  not  necessary  for  him,  as  a  general  rule,  to 


10  Jur.  (n.  s.)  832  (where  the  court  thought  that  there  might  be  facts  which, 
though  it  could  not  inquire  into  them,  would  have  shown  that  the  applicant 
had  not  defended  an  action  properly,  and  might  have  established  such  a  case 
of  collusion  as  to  disentitle  him  to  relief).  As  to  collusion  by  the  sheriff  with 
claimant  where  the  under-sheriff  defeats  or  delays  process  in  the  interest  of  other 
parties,  see  p.  590,  ante. 

(e)  E.  S.  C.,  Ord.  57,  r  2  (c).  The  affidavit  in  support  of  the  application  in 
the  case  of  a  stakeholder  applicant  should  state  the  specific  sum  or  goods  in  his 

hands  which  are  the  subject  of  the  adverse  claims  [Butler  v.  (1834),  3  L.  J. 

(c.  p.)  62). 

(/)  See  Meux  v.  Bell  (1833),  6  Sim.  175. 

{(j)  Powell  v.  Sonnet  (1826),  3  Euss.  556  (where  the  court  ordered  the  money 
brought  in  by  the  plaintiff  to  the  bill  to  be  i3aid  to  a  person  who  had  authority 
from  the  defendants  to  receive  it). 

{h)  liohinsony.  Jenkins  (1890),  24  Q.  B.  D.  275,  C.  A.,  ^jer  Fey,  L.J. ,  at  p.  279. 

h)  Allen  v.  Oilhij  (1834),  3  Dowl.  143. 

{k)  See  p.  607,  post. 

(/)  E.  S.  C,  Ord.  57,  r.  2. 

(m)  I  hid. 
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support  his  application  by  an  affidavit  denying  any  interest  or  ^' 
collusion,  and  where  he  does  file  such  an  affidavit  the  costs  thereof  Conditions 
may  be  disallowed  («).    His  proper  course  is  to  wait  to  see  if,    of  Relief, 
owing  to  exceptional  circumstances,  the  court  requires  such  an 
affidavit  (o). 

1183.  In  applications  for  relief  by  persons  other  than  sheriffs,  Affidavit  must 
the  affidavit  should,  as  a  rule,  be  made  by  the  applicant  himself  (jy) :  le^made 
an  affidavit  by  his  solicitor  may  be  held  insufficient  (^).  by  applicant 

An  applicant  resident  abroad  was,  however,  allowed  to  file  a  bill  himself, 
in  equity  upon  an  affidavit  by  his  solicitor,  subject  to  the  right  of 
the  defendants  to  demur  on  the  ground  of  insufficiency  (r) ;  and 
where  several  applicants  were  resident  in  different  parts  of  the 
country,  a  bill  was  allowed  to  be  filed  upon  affidavit  of  the  solicitor, 
but  only  upon  the  understanding  that  the  applicants  themselves 
would  make  affidavits  as  soon  as  possible  (a), 

1184.  Where  the  applicant  is  an  officer  of  a  company,  authorised  Rule  where 
by  Act  of  Parliament  to  sue  in  his  own  name,  the  officer  must  state  applicant 
not  only  that  he  himself  has  no  interest  and  does  not  collude,  but  ^  ^^^P^^y* 
also  that,  to  the  best  of  his  knowledge  and  belief,  the  company  has 

no  interest  and  is  not  in  collusion  with  the  claimants  (6).  Where 
the  applicant  was  a  railway  company,  an  affidavit  made  by  its 
solicitor  who  had  had  the  conduct  of  the  transactions  which  led  to 
the  litigation  was  held  sufficient  though,  strictly  speaking,  it 
ought  perhaps  to  have  been  made  by  the  secretary  of  the  company  (c). 
Where  the  applicants  were  a  firm,  an  affidavit  by  two  out  of  the 
four  partners  was  allowed  ((i). 

Sect.  3. — The  Claim. 
Sub-Sect.  1. — Who  may  he  Claimants. 
(i.)  In  General. 

1185.  Any  person  maybe  a  claimant  who  is  in  a  position  to  instances  of 
maintain  an  action  (e).    Thus,  there  are  instances  of  claims  by  claimants, 
infants  (/),  married  women  (g),  cestuis  que  trustent,  though  the 

(n)  Stocker  v.  Heggerty  (1892),  67  L.  T.  27. 

(o)  lUd.  Under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see 
note  il),  p.  581,  ante)  it  was  held  that  an  affidavit  by  the  sheri:ff  was  unnecessary, 
as  the  Act  in  terms  limited  its  necessity  to  other  applicants  for  relief  {Donniger 
V.  Hinxman  (1833),  2  Dowl.  424  ;  DolUns  v.  Green  (1834),  2  Dowl.  509  ;  Bond 
V.  Woodhall  (1835),  4  Dowl.  351). 

{p)  Powell  V.  Loch  (1835),  3  Ad.  &  El.  315  (affidavit  by  claimant  himself 
necessary). 

{q)  WoodY.  Lyne  (1850),  4  De  Gr.  &  Sm.  16  ;  see,  however,  Wehster  v.  Delafield 
(1849),  7  C.  B.  187j  198,  200  ;  Plues  v.  Capel  (1880),  68  L.  T.  Jo.  354  (affidavits 
of  applicant's  solicitors  admitted). 

(r)  Larahrie  v.  Broiun  (1857),  1  De  G-.  &  J.  204. 

(a)  Nelson  v.  Barter  (1864),  2  Hem.  &  M.  334. 

(&)  Bignold  v.  Audland  (1840),  11  Sim.  23. 

(c)  Great  Southern  and  Western  Rail.  Co.  v.  Corry  (1867),  1  I.  E.  Eq.  225. 

{d)  Glover  v.  Reynolds  (1867),  16  L.  T.  84. 

(e)  See  generally  title  Action,  Vol.  I.,  pp.  11  et  seq. 

If)  Claridge  v.  Collins  (1839),  7  Dowl.  698;  and  see  title  Infants  and 
Children,  pp.  133  et  seq.,  ante. 

{g)  Bird  v.  Cralh,  Shingler  v.  Holt  (1861),  7  Jur.  (n.  s.)  866 ;  and  see  title 
HlisBAND  AND  WiFE,  Vol.  XVI.,  p.  453. 

Q  Q  2 
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Sect.  3.  trustees  were  not  joined  (h),  administrators,  executors,  or  trustees  of 
The  Claim,  a  settlement  (i),  a  person  claiming  a  lien  on  the  subject-matter  in 
dispute  (A;),  an  agent  who  had  leased  goods  to  the  execution 
debtor  (Z),  a  liquidator  of  a  foreign  company  (m),  the  representatives 
in  bankruptcy  of  the  debtor  (n),  a  trustee  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors  (o),  debenture-holders,  where  the 
property  seized  was  the  property  of  the  company  (p),  a  receiver 
appointed  by  the  court  (g),  and  an  equitable  mortgagee  (r). 

The  execution  debtor  may  be  a  claimant  where  he  claims  as 
executor  or  trustee  for  some  other  person,  and  not  in  his  own 
right  (s). 

(ii.)  The  Crown. 

1186.  Where  a  claim  was  made  on  behalf  of  the  Crown,  adverse 
to  that  of  another  claimant,  the  stakeholder  was  in  equity 
entitled  to  file  a  bill  of  interpleader  making  the  Crown  one  of  the 
defendants  to  the  bill,  since  the  Crown  necessitated  the  proceedings 
by  contesting  the  applicant's  right  to  pay  the  other  claimants  (t). 
In  an  earlier  case  the  common  law  courts  refused  relief  where  the 
Crown  was  claimant,  on  the  ground,  it  seems,  that  the  Crown  could 
not  be  a  party  under  the  Interpleader  Act  (it),  as  an  order  for 
costs  might  have  to  be  made,  and  such  an  order  is  never  made 
against  the  Crown  (v).  Costs  are,  however,  now  frequently  given 
against  the  Crown,  and  this  objection  would  probably  not  be  suffi- 
cient at  the  present  day  to  bar  an  applicant  from  obtaining  relief 
in  a  proper  case  (a). 


Whether 
interpleader 
lies  if  Crown 
a  claimant. 


(iii.)  Parties  out  of  the  Jurisdiction. 

Residence  out  1187.  In  the  cases  in  which  the  court  has  jurisdiction  to  order 
o^iurisdiction  service  of  a  writ  out  of  the  jurisdiction  {h)  it  may  order  service  of 

relief.   

{h)  Schroeder  v.  Hanrott  (1873),  28  L.  T.  704. 

{i)  Bradley  v.  James  (1876),  10  L  E.  C.  L.  441  ;  Fenwich  v.  Laijcoch  (1841), 
2  Q.  B.  108  ;  Burke  v.  Routledge  (1851),  3  Ir.  Jur.  148  ;  and  see  title  ExECUTOES 
AND  Administratoes,  Yol.  XIY.,  p.  330. 

{k)  Ford  Y.  Baynton  (1832),  1  DowL  357 ;  Bogers  v.  Keniiay  (1846),  9  Q.  B. 
592 ;  Jones  v.  Turnhull  (1837),  2  M.  &  W.  601. 

(Z)  Green  v.  Stevens  (1857),  2  H.  &  N.  146. 

(m)  Tjevasseur  v.  Mason  and  Barry,  [1891]  2  Q.  B.  73,  0.  A. 

(n)  Jones  v.  Tarnhull,  supra;  Bradlei/  v.  James,  supra;  Bird  v.  Matheivs 
(1882),  46  L.  T.  512,  C.  A. ;  DihhN.  Brooke  &  Sons,  [1894]  2  Q.  B.  338. 

(o)  Adnitt  V.  Rands  (1887),  57  L.  T.  370. 

(p)  Davey  &  Co.  v.  Williamson  &  Sons,  [1898]  2  Q.  B.  194. 

Iq)  Purkiss  v.  Holland  (1887),  31  Sol.  Jo.  702,  C.  A. 

(r)  Usher  v.  Martin  (1889),  24  Q.  B.  D.  272. 

(s)  Femvick  v.  Laycock,  supra. 

{t)  Reid  V.  Steam  (1860),  6  Jur.  (n.  s.),  267. 

\u)  Stat.  (1831)  1  &  2  Will.  4,  c.  58. 

{v)  Candy  and  Dean  v.  Maugham  (1843),  1  Dow.  &  L.  745  ;  and  see  titles 
Action,  Vol.  I.,  p.  17 ;  Constitutional  Law,  Vol.  VI.,  p.  412. 

(a)  For  a  contrary  opinion,  see  Kobertson,  Civil  Proceedings  by  and  against 
the  Crown,  p.  610. 

(6)  See  Re  Aktiebolaget  Rohertsfors  and  La  Societe  Anonyme  des  Papeteries  de 
VAa,  [1910]  2  K.  B.  727. 
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any  summons,  including  an  interpleader  'summons  or  notice,  on  any     Sect.  3. 
party  or  person  residing  out  of  the  jurisdiction  (c).  The  Claun. 

(iv.)  Several  Claimants. 

1188.  The  fact  that  there  are  several  claimants  is  no  bar  to  Relief  may 

relief  being  granted,  the  principle  being  that  an  applicant  ought  tho?^h^here 

to  be  relieved  from  the  vexation  attending  the  bringing  of  various  are  several 

suits  against  \iim.{cl) ;  nor  is  it  an  objection  that  all  the  claimants  claimants, 
do  not  claim  precisely  the  same  amount  {e).    Moreover,  the  court 
has  power,  in  a  proper  case,  to  substitute  one  claimant  for 
another  (/),  or  to  add  a  claimant  (^). 


Sub-Sect.  2. — Requirements  as  to  the  Claim. 
(i.)  Necessity  of  Writing. 

1189.  Where  a  claim  is  made  to  or  in  respect  of  any  goods  or  How  claim 
chattels  taken  in  execution  under  the  process  of  the  court,  it  must  must  be 
be  in  writing  (/i).    The  wording  of  the  rule  is  somewhat  indefinite, 
as  no  provision  is  made  where  the  claim  is  to  money  or  to  the 
proceeds  or  value  of  the  goods  or  chattels  seized.    It  is  submitted 
that  in  these  cases  also  the  claim  should  be  in  writing. 

No  similar  provision  has  been  made  where  the  applicant  is  a 
stakeholder. 


(ii.)  Particulars. 

1190.  The  nature  and  particulars  of  every  claim  must  be  stated  Nature  and 
with  such  a  degree  of  precision  and  certainty  as  to  enable  the  particulars 
execution  creditor  or  opposing  claimant  to  determine  whether  or  not  be  accurately* 
he  will  persist  in  his  claim,  and  to  enable  the  court  to  form  an  opinion  given, 
as  to  what  order  it  ought  to  make  (i).    If  interpleader  proceedings 
are  commenced  the  claimant  must  be  prepared  with  an  affidavit  in 


(c)  E.  S.  C,  Ord.  11.,  r.  8a  (August,  1909).  See  also  Attenlorougli  v.  St. 
Katharine's  Dock  Co.  (1878),  3  C.  P.  D.  450,  454,  C.  A.  ;  Stevenson  v.  Anderson 
(1814),  2  Ves.  &  B.  407,  411 ;  East  and  West  India  Dock  Co,  v.  Littledale  (1848), 
7  Hare,  57  ;  Van  der  Kan  Deitizsman  v.  Ashworth  S  Co.,  [1884]  W.  N.  58  ; 
Credits  Gtrundeuse  v.  Van  Weede  (1884),  12  Q.  B.  D.  171;  City  of  Dublin  Steam 
Packet  Co.  v.  Cooper,  [1899]  2  I.  E.  381  ;  Henry  &  Co.  v.  Kngley  (1907),  July, 
C.  A.,  not  reported.  Eesidence  out  of  the  jurisdiction  was  formerly  a  bar  to 
relief,  as  there  was  no  power  to  serve  an  originating  summons  out  of  the 
jurisdiction  [Patorni  v.  Campbell  (1843),  1  Dow.  &  L.  397).  As  to  when  service 
out  of  the  jurisdiction  may  be  ordered,  see  title  Practice  and  Proceduee. 

{d)  Angell  v.  Hadden  (1808),  15  Ves.  244  ;  Farebrother  v.  Beale  (1849),  3 
De  Gr.  &,  Sm.  637  (where  it  was  held  that  where  the  will  set  up  a  case  for  delaj^ 
as  between  two  of  the  defendants,  but  also  set  up  the  claim  of  a  third,  which 
was  paramount  to  the  claims  of  the  two  others,  it  could  not  be  demurred  to). 

(e)  Hoggart  y.  Cutts  (1841),  Cr.  &  Ph.  197  ;  Carr  v.  Ediuards  (1839),  8  Dowl. 
29  ;  and  see  p.  583,  ante. 

(/)  Ibbotson  V.  Chandler  (1841),  9  Dowl.  250  (assignees  in  bankruptcy  sub- 
stituted for  provisional  assignee)  ;  Lydal  v.  Piddle  (1836),  5  Dowl.  244, 

(g)  Bird  v.  Matheius  (1882),  46  L.  T.  512,  C.  A.  (trustee  in  bankruptcy) ; 
Kirk  V.  Clark  (1835),  4  Dowl.  363  ;  Walker  v.  Ker  (1843),  12  L.  J.  (ex.)  204. 

(h)  E.  S.  C,  Ord.  57,  r.  16. 

(?•)  Poioell  V.  Lock  (1835),  3  Ad.  &  El.  315 ;  Webster  v.  Delafeld  (1849),  7 
C.  B.  187,  198,  200. 
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Sect.  3.  support  showing  the  nature  of  and  giving  particulars  of  his  claim  (j), 
The  Claim,  and  he  may  be  bound  by  the  particulars  given  therein  (k). 

A  claimant  cannot  call  upon  the  sheriff  to  deliver  particulars  of 
the  goods  seized  in  order  to  enable  him  to  prepare  his  claim  (Q. 

No  affidavit  is  required  from  the  execution  creditor  as  to  the 
nature  and  particulars  of  his  claim  (in). 

(iii.)  Withdrawal. 

1191.  A  claimant  who  wishes  to  withdraw  his  claim  must 
do  so  by  notice  in  writing  to  the  sheriff  or  his  officer  {n).  If  he 
withdraws  after  the  issue  of  the  interpleader  summons,  but  before  its 
return,  the  court  may  make  such  orders  as  to  costs,  fees,  charges 
and  expenses  as  appear  just  and  reasonable  (o) .  If  he  withdraws 
before  the  issue  of  the  summons,  he  is  apparently  not  liable  for  any 
costs 

Sect.  4. — The  Application. 
Sub-Sect.  1. — Mode  of  Applying. 

1192.  A  stakeholder  applies  for  relief  by  taking  out  an  originating 
summons  (q),  unless  he  has  already  been  sued,  in  which  case  he 
may  issue  an  ordinary  summons  (r)  in  the  action.  If  he  be  a  debtor 
with  notice  of  the  assignment  of  the  debt  and  with  notice  that  the 
assignment  is  disputed  or  of  any  opposing  or  conflicting  claim,  he 
may  apply  by  originating  summons  (s). 

The  originating  summons  is  returnable  before  a  master  (t),  and 
a  formal  appearance  need  not  be  entered  (u) . 

In  London  an  originating  summons  in  the  Chancery  Division  is 
issued  at  the  Writ  Department  of  the  Central  Office,  and  in  the 
King's  Bench  Division  at  the  Summons  and  Order  Department  of 
that  office.  When  the  application  is  by  an  ordinary  summons 
taken  out  by  a  defendant  in  an  action  in  the  Chancery  Division,  the 
summons  is  issued  in  the  chambers  of  the  judge  to  whom  the 

(,/)  E.  S.  C,  Ord.  57,  r.  5;  Foivell  v.  Lock  (1835),  3  Ad.  &  El.  315.  The 
affidavit  should  be  intituled  in  the  original  action  where  the  applicant  is  a  defen- 
dant or  sheriff  {Pariente  v.  Pennell  (1844),  7  Scott  (isr.  R.),  834;  Levi  v.  Coyle 
(1843),  7  Jur.  725). 

(k)  Hockey  v.  Evans  (1887),  18  Q.  B.  D.  390,  0.  A.  (where  the  affidavit  filed  in 
support  of  a  claim  under  a  bill  of  sale  alleged  that  there  was  due  to  the 
claimant  a  specific  sum  and  interest  at  the  rate  specified  in  the  bill.  Held,  that 
the  claimant  could  not,  after  a  sale  had  been  ordered,  recover  from  the  sheriff 
a  further  sum  for  costs  and  charges,  even  though  it  was  recoverable,  as  against 
the  mortgagor,  under  the  bill) . 

[1)  Bauly  V.  Krook  (1891),  65  L.  T.  377. 
(m)  Anqus  v.  Wootton  (1838),  3  M.  &  W.  310. 
{n)  E.  S.  C,  Ord.  57,  r.  17. 
(o)  I  hid. 

Ip)  See  E.  S.  C,  Ord.  57,  r.  16. 

Iq)  Fee,  10s.    See  also  title  Practice  and  Procedure. 
(r)  Fee,  3s. 

(s)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6);  see  p.  584,  ante. 
In  such  a  case  the  court  has  no  power  to  stay  the  action,  as  the  application 
is  not  an  application  in  the  action  {Reading  v.  London  ScJwol  Board  (1886), 
16  Q.  B.  D.  686). 
(0  See  title  Courts,  Vol.  IX.,  pp.  66,  67. 
[u)  E.  S.  C,  Ord.  54,  r.  4f. 
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In  a  district 


action  is  assigned,  and,  if  in  an  action  in  the  King's  Bench  Division,     Sect.  4. 
in  the  Summons  and  Order  Department  of  the  Central  Office.  The 

If  the  appHcant  be  a  defendant  to  an  action  proceeding  in  a  dis-  Application, 
trict  registry  (?;),  the  summons  must  be  issued  there,  returnable 
before  the  district  registrar,  but,  except  in  Manchester  and  Liver-  legistvj. 
pool,  an  interpleader  originating  summons  cannot  be  issued  out  of 
a  district  registry,  and  a  stakeholder  who  has  not  been  sued  is 
therefore  compelled  to  apply  for  relief  in  London  {w). 

A  sheriff  applies  for  relief  by  taking  out  an  ordinary  summons  Application 
in  the  action  in  which  the  process  has  been  issued,  in  the  chambers  shenfE. 
of  the  judge  of  the  Chancery  Division  to  whom  the  action  has  been 
assigned,  or  in  the  Summons  and   Order  Department  of  the 
Central  Office,  or  in  the  district  registry,  as  the  case  may  be. 

Sub-Sect.  2. — Time. 

1193.  A  stakeholder  who  has  actually  been  sued  may  make  his  stakeholder's 
application  immediately  after  service  of  the  writ  (a).    Whether  he  has  interpleader, 
been  sued  or  not,  he  must  make  it  with  due  diligence,  after  know- 
ledge of  the  adverse  claims,  and  at  the  peril  of  being  refused  relief 
altogether,  or  of  being  mulcted  in  costs  if  there  has  been  undue 

delay.  In  ordinary  cases  it  is  too  late  to  apply  after  judgment  in 
the  action,  even  though  judgment  is  signed  in  default  (h) ;  but 
where  the  effect  of  an  action  at  law  was  merely  to  ascertain  the 
quantum  of  demand,  the  defendant  could  still  obtain  relief  by  bill  in 
equity  upon  the  amount  ascertained  by  the  action  being  claimed 
by  other  parties  than  the  plaintiff  at  law  (c). 

Where  the  applicant,  knowing  of  the  adverse  claims,  allowed 
himself  to  be  sued  by  one  of  the  parties,  and  advised  the 
joinder  in  the  action  of  the  other  claimant,  instead  of  resorting  to 
interpleader  proceedings,  it  was  held  that  he  had  forfeited  the  usual 
privilege  allowed  to  an  applicant  in  interpleader  of  getting  his  costs, 
and  that  he  must  pay  the  costs  of  the  successful  claimant  (d). 

1194.  A  sheriff  or  his  officer,  upon  receipt  of  a  claim,  must  forth-  in  sheriffs 
with  (e)  give  notice  thereof  (/)  to  the  execution  creditor,  who  within  interpleader. 


(v)  See  title  Courts,  Yol.  IX.,  pp.  69,  70. 

(lu)  See  Yearly  Practice  of  the  Supreme  Court,  1911,  p.  853. 

(a)  Under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  (/), 
p.  581,  ante)  it  was  to  be  made  after  the  declaration  but  before  the  plea.  Where 
the  defendant  twice  obtained  time  to  plead  it  was  held  that  the  application  was 
not  too  late  {Barnes  v.  Ba?ik  of  England  (1833),  1  Will.  Woll.  &  H.  50). 

{h)  Cornish  v.  Tanner  (1827),  1  Y.  &  J.  333  ;  Larabrie  v.  Brown  (1857),  1 
De  G.  &  J.  204,  C.  A. 

■  (c)  Hamilton  v.  MarJcs  (1852),  5  De  G.  &  Sm.  638. 
{d)  Crichnore  v.  Freeston  (1870),  40  L.  J.  (CH.)  137. 

(e)  This  means  at  the  earliest  time  which  is  reasonably  possible  in  the 
circumstances. 

(/)  The  notice  should  be  given  to  the  execution  creditor,  not  to  his  solicitor, 
since  the  latter  has  no  authority  under  an  ordinary  retainer  (as  to  which  see 
title  Solicitors)  to  engage  in  interpleader  proceedings  without  further  instruc- 
tions from  his  client  {James  v.  lUckneU  (1887),  20  Q.  B.  D.  164 ;  compare  De  la  Pole 
{Lady)  v.  Dick  (1885),  29  Ch.  D.  351,  C.  A.  ;  Austin  v.  Macnamara  &  Co.  (1895), 
40  Sol.  Jo.  71,  C.  A.,  as  to  retainer  extending  to  an  appeal;  and  see  Callow  v. 
Young  (1886),  55  L.  T.  543).    The  notice  must  specify  the  goods  claimed,  unless 
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Sect.  4.  four  days  of  its  receipt  must  give  notice  (g)  to  the  sheriff  or  his  officer 
The  ^      that  he  admits  or  disputes  the  claim.    If  within  that  time  no  such 

Application,  notice  is  given  to  the  sheriff  by  the  execution  creditor  disputing  the 
claim,  and  the  claimant  has  not  withdrawn,  the  sheriff  may  apply 

Time.  for  relief  (/?).    He,  therefore,  may  not  interplead  till  after  receipt 

of  notice  by  the  execution  creditor  disputing  the  claim  or  until 
after  the  expiration  of  four  days  from  the  receipt  by  the  execution 
creditor  of  the  sheriff's  notice  (i).  But  after  that  time  he  must 
apply  as  soon  as  possible,  as  any  delay  causes  additional  expense, 
which  may  inflict  great  hardships  upon  the  parties  (k). 

No  fixed  rule.  There  is  no  fixed  rule  as  to  the  time  for  making  the  application, 
except  that  the  sheriff  must  apply  promptly  and  within  such 
time  as  in  the  circumstances  of  the  case  the  court  thinks 
reasonable  (I). 

Sub-Sect.  3. — Service  of  Summons. 

Practice.  1195.  The  summons  must  be  served  upon  the  execution  creditor 

and  the  claimants  two  clear  days  before  its  return  day.  If  the  applica- 
tion is  made  by  an  originating  summons,  there  being  no  action 
pending,  personal  service  is  necessary  (m).  If  the  application  is  by 
a  summons  in  the  action,  so  far  as  the  plaintiff  or  execution  creditor 
is  concerned,  service  may  be  effected  upon  the  party's  solicitor  if 
he  has  one  (??),  or  if  not,  then  by  leaving  a  copy  at  the  address  for 
service  with  a  person  resident  at  or  belonging  to  such  place,  or  by 
posting  it  in  a  prepaid  registered  envelope  addressed  to  the  person 


all  those  seized  are  claimed,  and  calls  upon  the  execution  creditor  to  admit  or 
dispute  the  claimant's  title  thereto  within  four  days  after  receipt  of  such  notice^ 
and  reminds  the  execution  creditor  that  if  he  admits  the  claim,  and  gives  the 
notice  of  such  admission  within  such  time,  he  is  liable  only  for  fees  and 
expenses  incurred  prior  to  its  receipt  by  the  sheriff  (E.  S.  C,  Appendix  B,  No. 
28).  The  giving  of  the  notice  is  a  condition  precedent  to  the  sheriff's  applica- 
tion {Dalton  V.  Furness  (1866),  35  Beav.  461). 
{(j)  For  form,  see  E.  S.  C,  Appendix  B,  No.  29. 

(h)  E.  S.  C,  Ord.  57,  rr.  16,  17.  As  to  notice  admitting  the  claim,  see 
p.  589,  a7ite. 

{i)  Isaac  v.  Spi'Ishury  (1833),  2  Dowl.  211. 

(k)  Cook  V.  Alle7i  (1833),  2  Dowl.  11 ;  Titfto7i  v.  Harding  (1859),  6  Jur.  {n.  s.) 
116. 

{I)  He  need  not  wait  till  proceedings  are  taken  against  him  {Green  v.  Broiun. 
(1835),  3  Dowl.  337).  Under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4, 
c.  58)  (see  note  (I),  p.  581,  ante)  there  were  many  decisions  laying  down  the  time 
within  which  a  sheriff  must  make  his  application  at  the  peril  of  being  refused 
relief  altogether  {Cook  v.  Allen,  supra;  Devereux  Y.John  (1833),  1  Dowl.  548> 
(possession  kept  for  several  months.  Held  too  late  to  apply  for  relief) ;  Mutton 
V.  Young  (1847),  4  C.  B.  371  (five  weeks  interval  too  long)),  or  having  to  pay 
costs  if  guilty  of  laches  (Beale  v.  Overton  (1837),  5  Dowl.  599  (application 
two  months  after  claim  made) ).  Several  of  the  decisions  fixed  the  early  part  of 
the  term  following  that  in  which  the  claim  was  made  as  the  maximum  of  allow- 
ance to  the  sheriff  (i>m/e  v.  Overton,  svj^ra).  In  Ridgiuay  y.  Fisher  (1835),  3  Dowl. 
567,  where  the  claim  was  made  on  the  23rd  January,  it  was  held  that  the 
application  ought  to  have  been  made  in  the  Hilary  term,  and  relief  was  refused. 
An  interval  of  three  weeks  has  been  held  too  long  {Tufton  v.  Harding,  supra), 
and  an  interval  of  eleven  days  held  early  enough  {Skipper  v.  Lane  (1834), 
2  Dowl.  784).  Under  special  circumstances  a  late  application  was  sometimes 
allowed  (Dixon  v.  Fnsell  (1834),  2  Dowl.  621). 

{m   E.  S.  C,  Ord.  54,  rr.  4b,  d,  f  (3). 

(70  E.  S.  C,  Ord.  67,  r.  7. 
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to  be  served  at  the  address  for  service  (o).    The  other  claimant,  not     Sect.  4. 
having  been  a  party  to  the  prior  proceedings,  will  not  have  given  The 
any  address  for  service,  and  it  would  seem,  therefore,  that  personal  Application, 
service  is  necessary  unless  waived  (p). 

Where  a  claimant  has  not  appeared,  and  personal  service  has  not 
been  effected,  an  application  for  an  order  in  favour  of  the  execution 
creditor  has  been  postponed  to  enable  personal  service  to  be 
effected  (^/).  On  the  other  hand,  where  the  execution  creditor  has 
not  appeared,  an  affidavit  of  service  on  his  solicitor  has  been  held 
sufficient  (r). 

Sect.  5. — The  Order. 
Sub-Sect.   1. — In  General. 

1196.  Upon  the  return  of  the  summons,  if  the  parties  appear.  Ways  of 
there  are  various  courses  open  to  the  master  (s).    In  deciding  disposing 
what  he  will  do  he  is  guided  by  the  value  of  the  subject-matter  j^nterpieader 
in  dispute,  and  by  the  nature  of  the  claims  as  set  out  in  the  summonses, 
affidavits.    He  may  either  dispose  of  the  matter  summarily  (^),  or 

direct  an  issue  to  be  drawn  up  and  tried  {tt),  or  order  that  a  special 
case  be  stated  for  the  opinion  of  the  court  (a),  or  order  that  the 
proceedings  be  removed  to  a  county  court  (h),  or,  where  the  applicant 
is  a  defendant,  direct  that  the  action  proceed  but  that  the  claimant 
be  made  a  defendant  in  lieu  of  or  in  addition  to  the  defendant  (c). 
Where  an  order  has  been  made  upon  an  erroneous  impression  as 
to  the  facts,  but  has  not  been  drawn  up,  the  drawing  up  may  be 
stayed  and  the  matter  reheard  before  making  a  final  order  {d). 

Sub-Sect.  2. — Non- Appearance  of  Parties. 

1197.  Where  a  claimant  who  has  been  served  (e)  with  an  inter-  Power  to  bar 
pleader  summons  fails  to  appear,  an  order  may  be  made  declar-  ^^^^^^^^^  ^^^^ 
ing  him  and  all  persons  claiming  under  him  for  ever  barred  from  appear? 
relief  against  the  applicant  and  persons  claiming  under  him,  but 

such  an  order  does  not  affect  the  rights  of  the  claimants  as  between 
themselves  (/). 

(o)  E.  S.  C,  Ord.  67,  r.  2. 

{p)  I  hid. 

{q)  Lambert  v.  Toiunsend  (1832),  1  L.  J.  (ex.)  113. 
(r)  Phillips  V.  8prij  (1832),  1  L.  J.  (ex.)  115. 

(s)  This  includes  a  district  registrar  where  the  proceedings  are  properly  being- 
carried  on  in  a  district  registry.  The  words  used  in  the  rule  are  * '  the  court  or 
a  judge."  By  E.  S.  C,  Ord.  54,  r.  12,  a  master  has  the  same  jurisdiction  with 
regard  to  interpleader  matters  as  a  judge  at  chambers.  "  Court  "  means  a 
judge  or  judges  in  open  court,  and  "  a  judge  "  means  a  judge  sitting  at  chambers 
{Re  B.  {an  alleged  Lunatic),  [1892]  1  Ch.  459,  463,  0.  A.)  ;  see  BaJcer  v.  Oakes 
(1877),  2  Q.  B.  D.  171,  0.  A.  ;  Walmsley  v.  Mundy  (1884),  13  Q.  B.  D.  807. 

{t)  E.  S.  C,  Ord.  57,  rr.  8,  9. 

(u)  Ibid.,  r.  7  ;  see  p.  607,  post. 

{a)  E.  S.  C,  Ord.  57,  r.  9  ;  see  p.  616,  p>ost. 

{b)  See  p.  607,  post. 

(c)  E.  S.  C,  Ord.  57,  r.  7  ;  see  p.  615,  post. 

{d)  Re  Roberts,  Evans  v.  Thomas,  [1887]  W.  N.  231.    See  title  Judgments 
AND  Orders. 

(e)  Service  must  be  proved  by  affidavit  before  an  order  will  be  made  {Phillips 
V.  S'pry,  supra).    As  to  service  generally,  see  title  Practice  and  Procedure. 

(/)  E.  S.  C,  Ord.  57,  r.  10.  This  power  existed  before  the  Interpleader  Act 
(stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  {I),  p.  581,  ante).    In  Hodges  v.  Smith 
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Interpleader. 


Sect.  5. 
The  Order. 

No  power  to 
bar  execution 
creditor. 


Where 
execution 
creditor  and 
claimant  do 
not  appear. 

Where  parties 
do  not  appear 
in  stake- 
holder's 
interpleader. 


1198.  This  rule  applies  whether  the  applicant  is  a  stakeholder 
or  sheriff,  but  it  only  applies  to  a  claimant,  and  not  to  the 
execution  creditor,  in  a  sheriff's  interpleader. 

Under  the  Interpleader  Act  (g)  there  was  no  power  to  bar  the 
claim  of  the  execution  creditor  upon  his  non-appearance,  but  the 
court  could  order  the  sheriff  to  withdraw,  and  restrain  the  execution 
creditor  from  bringing  an  action  against  him  (It). 

If  neither  the  execution  creditor  nor  the  claimant  appear,  the 
proper  order  is  that  the  sheriff  shall  sell  so  much  of  the  goods  as  will 
pay  his  poundage,  expenses,  and  costs,  and  abandon  the  execution, 
and  that  actions  against  him  by  either  party  shall  be  restrained  (i). 

1199.  In  an  interpleader  by  a  defendant  to  an  action,  where  the 
plaintiff  in  the  action  does  not  appear,  the  action  may  be  stayed, 
and  the  plaintiff  ordered  to  pay  the  costs.  If  the  claimant  does 
not  appear,  his  claim  against  the  applicant  may  be  barred,  and 
he  may  be  ordered  to  pay  the  costs  (j).  If  neither  plaintiff  nor 
claimant  appear,  the  action  may  be  stayed,  and  the  court  may 
make  what  order  seems  just  with  regard  to  the  subject-matter,  out 
of  which  the  applicant  will  be  allowed  his  costs. 


Sub-Sect.  3. — Stay  of  Proceedings. 

Where  1200.  Where  the  applicant  is  a  defendant  to  an  action  already 

reUefTs^a  commenced,  and  the  court  (k)  decides  to  grant  the  application  in  one 
defendant  to  ways  already  mentioned,  it  will,  as  a  rule,  order  that  further 

action  already  proceedings  in  the  action  against  the  defendant  be  stayed  pending 
commenced.  determination  of  the  subject-matter  of  the  dispute  (Z).    But  in 

order  that  this  may  be  done  the  applicant  must  apply  by  summons 
taken  out  in  the  action.  If  he  applies  under  the  Judicature  Act, 
1873  (m),  the  court  cannot  stay  the  action,  as  the  application  is 
made  in  a  separate  proceeding  and  not  in  the  action  itself  (n). 


(1787),  1  Cox,  Eq.  Cas.  357,  where  one  of  the  defendants  to  an  interpleader  bill  did 
not  appear,  it  was  ordered  that  he  should  pay  the  costs  of  the  plaintiff  and  the 
appearing  defendant,  and  the  injunction  against  him  be  made  perpetual.  For 
cases  under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  [1), 
p.  581,  aiite),  see  Ford  v.  Billy  (1833),  5  B.  &  Ad.  885  ;  Lucas  v.  London  Dock  Co. 
(1832),  4  B.  &  Ad.  378  ;  Boiudler  v.  Smith  (1832),  1  Dowl.  417.  In  Williams  v. 
Jiichardson  (1877),  36  L.  T  505,  where  the  claimants  failed  to  appear  and  were 
barred,  it  was  held  that  they  could  not  set  up  as  a  defence  to  the  action  the 
facts  by  which  they  claimed  to  be  entitled  to  the  goods  upon  which  the  sheriff 
had  levied;  see  further  title  Estoppel,  Vol.  XIII.,  p.  358. 
{g)  Stat.  (1831)  1  &  2  Will.  4,  c.  58  (see  note  (Z),  p.  581,  ante). 

(h)  Donniger  v.  Hinxman  (1833),  2  Dowl.  424  ;  DoUe  v.  Cummins  (1837),  7 
Ad.  &  El.  580  ;  but  see  Lewis  v.  Jones  (1836),  2  M.  &  W.  203  (where  the  execution 
creditor  was  barred  as  against  the  claimant,  and  the  court  refused  to  restrain  an 
action  by  the  claimant  against  the  sheriff  or  execution  creditor).  The  order 
generally  made  is  simply  sheriff  to  withdraw,  no  action "  (see  Maloiie  v. 
Ross,  [1900]  2  I.  E.  586,  C.  A.). 

(0  Eveleigh  v.  Salsbury  (1836),  5  Dowl.  369. 

(i)  Hansen  v.  31addox  (1883),  12  Q.  B.  D.  100. 

(/.  )  As  to  the  meaning  of  "  court,"  see  note  (s),  p.  601,  ante. 
{I)  As  to  the  issue  of  an  interpleader  summons  or  order  preventing  the  issue 
of  a  bankruptcy  notice,  see  title  Bankruptcy  and  Insolvency,  Vol.  II.,  p.  28. 
(m)  36  &  37  Vict.  c.  66,  s.  25  (6) ;  see  p.  584,  ante, 
in)  Beading  v.  London  School  Board  (1886),  16  Q.  B.  D.  686. 
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1201.  Where  a  sheriff  has  issued  an  interpleader  summons,  an 
action  commenced  by  the  claimant,  before  the  determination  of 
the  interpleader  proceedings,  for  an  injunction  to  restrain  the  sheriff 
from  remaining  in  possession,  is  premature  and  irregular  (o). 

1202.  Where  the  applicant  is  a  sheriff,  the  court,  in  making  an 
order  either  to  bar  the  claimant  or  for  the  sheriff^  to  withdraw,  as 
a  rule  directs  that  no  action  shall  be  brought  against  the  sheriff. 

The  court  has  power  to  stay  an  action  by  the  claimant  against 
the  sheriff,  not  only  for  damages  caused  by  the  seizure  of  the 
goods,  but  also  for  trespass,  provided  no  substantial  injury  has  been 
done  to  the  person  whose  premises  have  been  wrongfully  entered  ( j^). 
The  sheriff  will  be  protected  only  where  he  has  made  an  honest 
mistake  in  executing  the  process  of  the  court,  and  where,  but  for 
such  mistake,  everything  that  he  has  done  would  have  been 
justified  by  the  writ  (q).  But  where  substantial  grievance  has  been 
done  to  the  person  whose  premises  have  been  wrongfully  entered, 
an  action  against  the  sheriff  ought  not  to  be  barred  (?•),  even 
though  the  seizure  is  bond  fide  and  there  has  been  no  misconduct  (s). 
A  fortiori,  where  there  has  been  misconduct  the  court  will  not 
protect  the  sheriff  {t). 

1203.  The  court  has  power  also  to  restrain  an  action  against 
the  execution  creditor  {ii).  But  where  an  action  has  been 
commenced  before  an  order  has  been  made  upon  the  interpleader 
summons,  and  the  solicitor  for  the  execution  creditor  has  given  an 
undertaking  to  appear,  and  an  order  is  subsequently  made  for 
the  sheriff  to  withdraw  and  no  action  to  be  brought,  the  court 
cannot  set  aside  the  writ  and  undertaking,  but  can  only  stay  the 
proceedings  {v). 

"  No  action"  means,  as  a  rule,  no  action  against  the  sheriff 
An  execution  creditor  cannot  be  sued  for  a  mistake  on  the  part 
of  the  sheriff  where  he  has  not  done  anything  to  authorise  the  act 
of  the  sheriff,  and  his  becoming  a  party  to  an  issue  is  not  such 
a  ratification  of  the  sheriff's  act  as  to  make  him  liable  as  the 
sheriff's  principal  (a). 


Sect.  5. 
The  Order. 

Where  appli- 
cant for  relief 
is  a  sheriff. 

Usual  order 
in  sheriff's 
interpleader. 

Power  of 
court  to 
restrain 
action  against 
sheriff. 


Power  of 
court  to 
restrain 
action  against 
the  execution 
creditor. 


"  No  action.' 

Execution 
creditor  not 
liable  for 
mistake  of 
sheriff. 


(o)  Hilliard  v.  Hanson  (1882),  21  Ch.  D.  69,  C.  A. ;  compare  Aylwin  v.  Evans 
(1882),  52  L.  J.  (CH.)  105. 

[p)  Winter  v.  Bartholomew  (1856),  11  Excli.  704,  not  following?  Hollier  v.  Laurie 
(1846),  3  C.  B.  334;  Smith  v.  Critchfield  (1885),  14  Q.  B.  D.  873,  C.  A. 

[q]  Winter  v.  Bartholomew,  supra,  per  Alderson,  B.,  at  p.  708;  Smith  v. 
Critchjield,  supra,  2:)er  Brbtt,  M.E.,  at  p.  878;  see  Salherg  v.  Morris  (1887), 
4  T.  L.  E  47 1;  and  title  Execution,  Vol.  XIY.,  pp.  28,  29. 

(r)  Be  Coppett  v.  Barnett  (1901),  17  T.  L.  E.  273,  C.  A.,  distinguishing  Smith 
V.  Critchfield,  supra. 

(s)  London,  Chatham  and  Bover  Rail.  Co.  v.  CaMe  (1899),  80  L.  T.  119. 

{t)  Winter  v.  Bartholomeiu ,  supra. 

{u)  Carpenter  v.  Bearce  (1858),  27  L.  J.  (ex.)  143. 

(y)  Hooke  v.  Lnd,  Coope  &  Co.  (1877),  36  L.  T.  467. 

[w)  Ibid. 

(a)  Woollen  v.  Wright  (1862),  1  H.  &  C.  554,  Ex.  Ch.,  following  Wilson  v. 
Tumman  (1843),  6  Man.  &  G.  236;  Whitmore  v.  Greene  (1844),  13  M.  &  W.  104. 
See  also  Smith  v.  Keal  (1882),  9  Q.  B.  D.  340,  C.  A.  ;  Clissold  v.  Cratchleu, 
[1910]  2  K  B.  244,  C.  A. ;  and  title  Execution,  Vol.  XIV.,  p.  20. 
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Interpleader. 


Sect.  5.        1204.  Where  the  execution  creditor  abandons  the  seizure,  and 
The  Order,   the  court  {b)  has  refused  an  order  to  bar  an  action  against  the 
Abandonment  sheriff,  the  sheriff  may  still  show,  if  he  can,  that  the  goods  really 
by  the  belonged  to  the  execution  debtor  (c). 


execution 
creditor. 


Power  of 
court. 


Where 
claimant 
claims  under 
a  bill  of  sale. 


Power  may 
be  exercised 
whenever  it 
appears  to 
the  court 
just  and 
reasonable. 


8ub-Sect.  4. — Sale. 

1205.  In  a  sheriff's  interpleader  the  court  has  power  to  order 
a  sale  of  the  whole  or  a  part  of  the  goods  seized  by  the  sheriff,  and 
payment  into  court  of  the  proceeds,  after  deducting  the  sheriff's 
costs  and  expenses.  This  is  generally  done  where  the  claimant 
fails  to  pay  their  value  into  court  or  to  give  security  (d). 

1206.  Where  goods  or  chattels  have  been  seized  in  execution  by 
a  sheriff  or  other  officer  charged  with  the  execution  of  process,  and 
any  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or 
otherwise,  to  the  goods  or  chattels  by  way  of  security  for  a  debt,  the 
court  or  a  judge  may  order  the  sale  of  the  whole  or  a  part  thereof, 
and  devote  the  application  of  the  proceeds  of  the  sale  in  such 
manner  and  upon  such  terms  as  may  be  just(e). 

1207.  The  power  of  the  court  to  order  a  sale  is  not,  however, 
confined  to  this  rule.  Its  power  is  discretionary,  and  may  be 
exercised  whenever  it  appears  just  and  reasonable  (/).  It  may 
exercise  the  power  when  the  claimant  claims  under  an  absolute 
bill  of  sale  (g),  or  it  may  refrain  from  doing  so  and  order  the 
appointment  of  a  receiver  and  manager  where  a  sale  might  do  great 
injury  (h). 

It  has  been  said  that  under  the  rule  three  cases  arise  in 
practice  (^). 


(b)  As  to  meaning  of  "  court,"  see  note  (s),  p.  601,  ante. 

(c)  Baynton  v.  Harvey  (1835),  3  Dowl.  344. 

(d)  Where,  however,  it  would  appear  unjust  to  order  a  sale,  or  security  be 
not  given,  the  court  may  vary  the  usual  practice ;  see  Victor  v.  Cropper 
(1886),  3  T.  L.  E.  110,  C.  A.  To  some  extent  this  power  existed  under  the 
Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  {I),  p.  581,  ante) 
(see  Ahhott  v.  Eicliards  (1846),  15  M.  &  W.  194,  197  ;  Faquin,  Ltd.  v.  llohinson 
(1901),  85  L.  T.  5,  C.A.),  but  under  that  Act  it  was  held  that  the  court  could 
not  exercise  its  power  where  a  claimant  alleged  that  he  was  entitled  to  the 
goods  by  way  of  security  under  a  bill  of  sale,  and  if  a  claimant  established  a  title 
to  goods  of  however  great  value,  by  way  of  security  for  however  small  a  sum, 
the  execution  creditor  was  defeated  absolutely,  as  the  court  bad  no  power  to 
provide  for  realisation  of  the  security  and  disposal  of  the  surplus,  or  for  payment 
of  the  debt  and  discharge  of  the  security  by  the  execution  creditor.  To  remedy 
this  the  Common  Law  Procedure  Act,  1860  (23  &  24  Yict.  c.  126),  s.  13,  was 
framed,  which  put  an  end  to  a  convenient  and  much  used  scheme  for  defeat- 
ing creditors  {Stern  v.  Tegner,  [1898]  1  Q.  B.  37,  C.  A.,  per  Lindley,  M.E., 
quoting  from  Day  on  the  Common  Law  Procedure  Acts,  4th  ed.,  p.  361).  This 
provision  is  embodied  in  the  Eules  of  the  Supreme  Court,  1883,  Ord.  57,  r.  12. 

(e)  E.  S.  C,  Ord.  57,  r.  12  ;  and  see  title  Execution,  Yol.  XIY.,  pp.  52  et  &eq. 
if)  E.  S.  C,  Ord.  57,  r.  15  ;  Paqiiin,  Ltd.  v.  Robinson,  supra. 

hi)  I^id. 

\h)  Ho'well  V.  Daiuson  (1884),  13  Q.  B.  D.  67  (where  the  court  ordered  the 
appointment  of  a  receiver  and  manager  at  the  expense  of  the  claimant,  but 
ordered  that  if  the  claimant  succeeded  on  the  issue,  such  expense  should  be 
paid  by  the  execution  creditor). 

(/)  Stern  v.  Tegner,  supra,  per  LiNDLEY,  M.E.,  at  p.  41, 
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First,  where  the  security  is  ample  and  the  bill  of  sale  holder      Sect.  5. 
asserts  his  rights  so  as  to  defeat  the  execution  creditor.    In  such   The  Order, 
case  a  sale  will,  as  a  rule,  be  ordered  (k). 

Secondly,  where  the  security  is  clearly  insufficient.  If  in  such 
case  a  sale  were  ordered,  there  be  would  no  surplus,  and  the  proper 
course  is,  therefore,  to  direct  the  sheriff  to  withdraw  (/.). 

Thirdly,  where  it  is  doubtful  whether  the  security  is  sufficient  to 
pay  off  the  execution  creditor,  the  court  ought  not  to  order  a  sale 
unless  the  execution  creditor  will  guarantee  the  secured  creditor 
against  loss 

The  power  given  by  the  rule  to  direct  the  application  of  the 
proceeds  of  the  sale  in  such  manner  and  upon  such  terms  as 
may  be  just  enables  the  court  to  limit  the  payment  of  interest  to 
the  bill  of  sale  holder  out  of  the  proceeds  up  to  the  time  of  pay- 
ment only,  and  so  to  interfere  with  the  contract  for  payment  of 
interest  for  the  whole  time  covered  by  the  bill  in) . 

1208.  Where  an  order  has  been  made  under  the  above  rule  direct-  Where 
ing  the  sheriff  to  sell,  and  a  claim  is  made  by  the  trustee  in  bank-  bankruptcy 
ruptcy  of  the  judgment  debtor,  the  sheriff  must  comply  with  the  ^^P^^^^^^^- 
requirements  of  the  Bankruptcy  Acts  (o)  where  they  apply,  and 

hand  over  the  goods  if  unsold,  or  their  proceeds  if  sold,  to  the 
official  receiver  or  trustee  (^).  If  the  official  receiver  asks  for 
delivery  of  the  goods  the  operation  of  the  rule  is  probably  sus- 
pended {q),  but  if  he  concurs  in  asking  for  a  sale  there  is  jurisdic- 
tion to  make  an  order  to  that  effect,  but  a  sale  ought  not  to  be 
ordered  without  a  guarantee  from  the  execution  creditor  against 
loss  arising  from  an  insufficiency  of  the  proceeds  to  meet  what  is 
due  under  the  bill.  If  no  guarantee  is  forthcoming  the  sheriff 
ought  to  be  ordered  to  withdraw  {a). 

1209.  If  no  order  is  made  directing  the  application  of  the  Disposal  of 
proceeds  of  the  sale  in  the  sheriff's  hands,  he  is  not  bound  to  pay  g^;[^^^^^^ 
it  over,  but  may  retain  the  amount  until  he  obtains  an  order  to 

relieve  him  of  his  responsibility,  and  until  then  an  action  will  not 


{k)  Pearce  v.  WatJcins  (1861),  2  F.  &  F.  377.  This  is  tlie  case  which  the 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  13  (now  embodied 
in  E.  S.  C,  Ord.  57,  r.  12),  was  passed  to  meet;  see  note  {d),  p.  604,  ante.  The 
sheriff,  however,  cannot  be  compelled  to  interplead  in  such  a  case  {Scarlett  v. 
Hanson  (1883),  12  Q.  B.  D.  213,  C.  A.). 

{I)  Pearce  v.  Wathins,  supra  ;  Stern  v.  Tegner,  [1898]  1  Q.  B.  37,  C.  A. 

(m)  Stern  v.  Tegner,  supra  (where  the  court  ordered  the  sheriff  to  withdraw, 
as  the  execution  creditor  refused  to  give  a  guarantee  against  loss). 

(n)  For&ter  v.  Cloivser,  [1897]  2  Q.  B.  362,  C.  A.  (Eigby,  L.J.,  dissenting 
and  holding  that  the  judge's  power  was  limited  by  the  practice  of  the  courts  of 
equity  in  suits  for  redemption) ;  West  v.  Diprose,  [1900]  1  Ch.  337,  340. 

(o)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  45,  46,  as  altered  by  the 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11 ;  and  see  title  Bankruptcy 
AND  Insolvency,  Vol.  II.,  p.  274. 

(p)  Heathcotey.  Livesley  {18S1),  19  Q.  B.  D.  285;  Be  Harrison,  Ex  parte 
Essex  (Sheriff-),  [1893]  2  Q.  B.  Ill ;  and  see  title  Execution,  Vol.  XIV.,  pp.  34, 
36. 

{q)  Stern  v.  Tegner,  supra,  per  LiNDLEY,  L.J.,  at  p.  41. 
(a)  Stern  v.  Tegner,  supra. 
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Interpleader. 


Sect.  5. 
The  Order. 

Damages. 


Power  of 
master. 


Where 
question  of 
law  arises. 


lie  by  the  successful  party  to  the  issue  against  the  sheriff  for  money 
had  and  received  to  his  use  (b). 

1210.  Neither  the  sheriff  nor  the  execution  creditor  is  liable  to 
a  claimant  for  damages  sustained  by  him  in  consequence  of  a  sale 
properly  conducted  under  an  interpleader  order  (c). 

Sub-Sect.  5. — Summary  Decision. 

1211.  Where  the  facts  are  in  dispute  and  all  the  claimants  consent, 
or  one  of  the  claimants  requests  him  so  to  do,  the  master  (cl)  may 
summarily  dispose  of  the  claims  on  such  terms  as  may  be  just  if 
that  course  seems  desirable  to  him  {e).  In  coming  to  this 
determination  he  must  take  into  consideration  the  value  of  the 
subject-matter  in  dispute  (/).  Formerly  a  rule  of  practice  obtained 
that  where  the  value  exceeded  ^50,  the  master  would  not  summarily 
decide  the  matter  without  the  consent  of  all  parties  ig).  But  such 
rule  has  not  been  made  a  rule  of  law,  and  there  was  always  power 
to  depart  from  it  {li). 

1212.  Where  the  facts  are  admitted  but  a  question  of  law  arises, 
the  master  may  decide  the  matter  summarily  {%),  since  every 
decision  of  the  master  or  judge  at  chambers,  where  he  does  not 
direct  a  special  case  or  an  issue,  is  a  summary  decision  {k\  The 
decision  that  he  will  dispose  of  the  matter  summarily  is  itself  a 
summary  decision  {I).    Where  the  only  question  is  one  of  law,  the 


(&)  Discount  Ba7iking  Co.  of  England  and  Wales  v.  Lamharde,  [1893]  2  Q.  B. 
329  0.  A 

■  (c)  Ahlott  V.  Richards  (1846),  15  M.  &  W.  194  (sheriff) ;  Walker  v.  Olding 
(1862),  1  H.  &  C.  621  (execution  creditor) ;  Martin  y.  Tritton  and  Jameson  (1844), 
Cab.  &  El,  226.  In  this  case  the  order  directing  a  sale  was  subsequently- 
rescinded,  and  it  was  held  that  the  sheriff  was  not  liable,  though  the  rescinding 
order  did  not,  like  the  original  order,  contain  a  clause  restraining  an  action. 

[d]  See  note  (s),  p.  601,  ante. 

(e)  E.  S.  C,  Ord.  57,  r.  8.  See  also  Discount  Banking  Co.  of  England  and 
Wales  V.  Lamharde,  supra,  per  Lord  EsHER,  M.E.,  at  p.  331.  Under  the 
Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  (see  note  {I),  p.  581,  ante), 
in  a  sheriff's  interpleader  the  court  bad  no  power  summarily  to  dispose  of 
the  matter  without  the  consent  of  both  the  creditor  and  the  claimant  ( Carleivis 
V.  Pocock  (1836),  5  Dowl.  381 ;  Harrison  v.  Wright  (1845),  13  M.  &  W.  816), 
and  it  was  necessary  that  the  order  should  state  that  it  was  made  by  consent 
{Harrison  v.  Wright,  supra).  But  where  an  order  did  not  so  state,  it  was  held 
that,  though  bad  under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58) 
(see  note  (I),  p.  581,  ante),  it  was  binding  and  conclusive  as  an  award,  the 
parties  having  by  their  conduct  agreed  to  submit  the  matter  to  the  decision  of 
the  court  {ihid.). 

if)  Ibid. 

ig)  Topham  v.  Greenside  Glazed  Fire-brick  Co.  (1887),  37  Ch.  D.  281,  295. 

{h)  Victor  V.  Cropper  (1886),  3  T.  L.  E.  110,  0.  A. ;  Harbottle  v.  Roberts,  [1905] 
1  K  B.  572,  C.  A. 

{i)  E.  S.  C,  Ord.  57,  r.  9 ;  Dodds  v.  Shepherd  (1876),  1  Ex.  D.  75  ;  Watei^house 
V.  Gilbert  (1885),  15  Q.  B.  D.  569,  C.  A. ;  LyonY.  Morris  (1887),  19  Q.  B.  D.  139, 
C.  A. 

{k)  Re  Tarn,  [1893]  2  Ch.  280,  C.  A. ;  Van  Zaun  &  Co.  v.  Baring  Brothers  & 
Co.,  [1903]  2  K.  B.  277,  C.  A.  As  to  the  power  to  direct  a  special  case,  see 
p.  616,  post. 

(1)  Bryant  V.  Reading  (1886),  17  Q.  B.  D.  128,  C.  A. ;  Harbottle  v.  Roberts, 
supra. 
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power  of  the  master  is  not  limited  by  the  necessity  of  one  or  both     Sect.  5. 
of  the  parties  consenting  to  his  deciding  it  summarily  (m),  as  is  the   The  Order, 
case  where  the  facts  are  in  dispute  {n). 

1213.  Where  the  master  (o)  on  the  hearing  of  the  summons  comes  Practice, 
to  the  conclusion  that  he  will  decide  the  subject-matter  of  the 
dispute  summarily,  it  is  not  usual  for  an  order  to  be  drawn  up;  but 
the  summons  with  the  order  indorsed  is  taken  to  the  department  of 
the  masters'  secretary  for  an  appointment  before  the  master  to  be 
indorsed  ( p).  When  the  matter  has  been  heard  and  determined,  the 
master  indorses  his  decision  upon  the  summons,  and  an  order  is 
then  drawn  up  in  the  Summons  and  Order  Department  embodying 
both  orders  made,  and  the  whole  matter,  i.e.,  the  application  for 
relief,  as  well  as  the  dispute  between  the  claimants,  disposed  of. 

Sub-Sect.  6. — Transfer  to  County  Court. 

1214.  Where  the  amount  or  value  of  the  matter  in  dispute  does 
not  exceed  £500,  the  court  {q)  or  judge  may  order  the  transfer  of 
interpleader  proceedings  to  a  county  court  (r). 

Where  resort  is  had  to  this  power  the  whole  proceeding  must  be 
transferred,  not  merely  an  issue  for  trial  (s). 

Stjb-Sect.  7. — Issue. 
(i.)  Bi  General. 

1215.  Where  the  master  (o)  considers  that  the  subject-matter  of 
the  dispute  is  not  one  for  summary  determination  he  may  direct  an 
issue  to  be  drawn  up  and  tried  with  or  without  a  jury.  But  he  may, 
in  a  proper  case,  instead  of  directing  an  issue,  refer  the  matter  to  an 
arbitrator  or  official  referee  (t).  The  order  usually  provides  for  the 
disposal  of  the  subject-matter  of  the  dispute  pending  the  trial  of  the 
issue,  which  party  is  to  be  the  plaintiff  and  which  the  defendant  (u)t 
the  form  of  the  issue,  its  preparation,  the  place  and  mode  of  trial ; 
and,  where  the  applicant  is  a  sheriff,  the  order  deals  also  with  hi& 
possession,  sale  or  retention  of  the  goods  seized,  the  giving  of 
security  by  the  claimant,  and  generally  directs  that  no  action  be 
brought  against  the  sheriff  (v). 


Transfer  to 
county  court. 


Terms  of  the 
order. 


(m)  E.  S.  a,  Old.  57,  r.  9. 
(n)  Ibid.,  r.  8. 

(o)  See  note  (s),  p.  601,  ante. 

{jp)  A  fee  of  10s.  for  each  hour  taken  by  the  master  in  determining  the  matter 
must  be  paid  in  the  masters'  secretary's  department. 

{q)  As  to  the  meaning  of  "  court,"  see  note  (s),  p.  601,  ante. 

(r)  See  title  County  Couets,  Yol.  YIII.,  p.  443.  In  practice  the  order  to 
remit  is  very  frequently  made. 

(s)  Vizard  v.  Gill,  Vizard  v.  Maule  (1893),  95  L.  T.  Jo.  255.  For  form  of 
order,  see  E.  S.  C,  Appendix  K,  No.  56a. 

{t)  Drake  v.  Brown  (1835),  2  Gr.  M.  &  E.  270 ;  see  title  Arbitration,  Yol.  I., 
pp.  437  et  seq. 

{v)  E.  S.  C,  Ord.  57,  r.  7. 

[v)  For  forms,  see  E.  S.  C,  Appendix  K,  Form  52.  A  form  very  similar 
to  that  in  present  use  is  given  in  Crump  v.  Day  (1847),  4  C.  B.  760,  761.  A 
clerical  mistake  appearing  on  the  face  of  the  issue  does  not  invalidate  it 
{Saunderson  v.  Perrin  (1870),  22  L.  T.  419). 
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Sect.  5. 
The  Order. 

Claimant 
must 

generally  pay 
into  court 
amount  of 
value  of  the 
goods  or  give 
security. 


Where 

claimant 

receiver. 


Second 
execution. 


When 

security  for 
costs  will  be 
ordered. 


(ii.)  Disposal  of  the  Siihject-matter  pending  Trial. 

1216.  Where  the  applicant  is  a  sheriff  in  possession,  the  claimant 
is  generally  ordered  either  to  pay  into  court  a  sum  of  money  equal  to 
the  value  of  the  goods,  or  to  give  security  to  the  satisfaction  of  the 
master  (to)  for  the  payment  of  that  amount  in  accordance  with  the 
orders  of  the  court,  and  also,  if  he  desires  the  sheriff  to  withdraw 
or  to  prevent  a  sale  (x),  to  pay  to  the  sheriff  the  possession  money 
from  the  date  of  the  order  until  payment  into  court  or  security 
given.  If  the  claimant  cannot  give  security  he  may  be  allowed  to 
pay  possession  money  de  die  in  diem  until  the  trial  of  the  issue. 

Where  the  claimant  is  a  receiver  appointed  by  the  court  the  usual 
order  may  be  departed  from,  and  the  receiver  be  merely  directed 
to  hold  the  goods  and  keep  them  subject  to  the  further  order  of 
the  court  (a). 

Where  an  issue  has  been  directed  between  a  claimant  and  the 
execution  creditor,  and  the  claimant  has  paid  into  court  the  value 
of  the  goods,  and  subsequently  another  execution  is  levied  at  the 
instance  of  a  different  execution  creditor,  and  the  claimant  makes 
another  claim  to  the  goods,  and  the  sheriff  again  interpleads,  the 
claimant  must  pay  into  court  another  sum  to  abide  the  event  of  the 
trial  of  the  issue  between  him  and  the  second  execution  creditor  (h). 

(iii.)  Security  for  Costs. 

1217.  The  decision  as  to  which  party  shall  be  plaintiff  and  which 
defendant  affects  to  some  extent  the  further  question  as  to  whether 
security  for  costs  shall  be  ordered  to  be  given.  In  this  connection 
the  rules  applicable  to  ordinary  litigation  apply,  and  ought  to  be 
followed  (c).  This  is,  however,  subject  to  the  limitation  that  in  con- 
sidering whether  security  shall  be  ordered  from  either  party  to  the 
issue,  the  nominal  position  of  the  parties  does  not  determine  the 
matter,  but  the  real  position  must  be  looked  at(cQ.  It  must  be 
determined  which  party  to  the  issue  is  really  and  substantially  the 
plaintiff.  Therefore,  the  defendant  to  the  issue  may  be  ordered  to 
give  security,  provided  he  is  substantially  the  plaintiff  (e),  or,  at 

{tu)  See  note  (s),  p.  601,  ante. 

(x)  E.  S.  C,  Appendix  K,  Form  54 ;  see  also  p.  604,  ante. 

(a)  Purkiss  v.  Holland  (1887),  81  Sol.  Jo.  702,  C.  A. 

(&)  Kotchie  v.  Golden  Sovereigns,  Ltd.,  [1898]  2  Q.  B.  164,  0.  A. 

(c)  Modes  V.  Daioson  (1886),  16  Q.  B.  D.  548,  C.  A.,  per  Lindley,  L.J.,  at 
p.  553;  Belmonte  v.  Aynard  (1879),  4  C.  P.  D.  221,  352,  C.  A.  In  Benazech  v. 
Bessett  (1845),  1  C,  B.  313,  the  plaintiff  in  the  action  and  issue  was  ordered  to 
give  security,  as  he  was  a  foreigner  residing  out  of  the  jurisdiction;  in  Welster 
V.  Delafeld  (1849),  7  C.  B.  187,  the  claimant  was  ordered  to  give  security  for  a 
similar  reason;  in  Frost  v.  Heyiuood  (1843),  2  Dowl.  (n.  s.)  801,  a  bankrupt 
plaintiff  was  ordered  to  give  security,  but  in  Ridgiuay  v.  Jones  (1860),  29  L.  J. 
(q.  b.)  97,  insolvency  was  held  an  insufficient  reason  in  itself  for  ordering 
security;  in  Deller  v.  Prickett  (1850),  15  Q.  B.  1081  (where  the  claimant  was 
substituted  as  defendant,  security  was  ordered,  as  her  solvency  was  doubtful). 
See  also  title  Practice  and  Procedure. 

{d)  Rhodes  v.  Daioson,  supra;  lomlinson  v.  T-jand  and  Finance  Corporation 
(1884),  14  Q.  B.  D.  539,  C.  A. 

(e)  Williams  V.  Crosh'ng  (1847),  3  C.  B.  957  (where  the  defendant  to  the  issue 
residing  out  of  the  jurisdiction  was  ordered  to  give  security  because  he  was  the 
real  plaintiff) ;  Tomlinson  v.  Land  and  Finance  Corporatioiij   supra  (where 
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least;,  as  much  so  as  the  nominal  plaintiff  (/),  and  the  nominal      Sect.  5. 
plaintiff  may  escape  the  obligation  on  the  ground  that  he  is  The  Order, 
substantially  the  defendant,  or,  at  least,  as  much  so  as  the  nominal 
defendant  (g). 

The  matter  is  one  purely  for  the  discretion  of  the  court  (/t). 
In  a  case  where  the  security  ordered  was  not  given,  and  the 
claimant  six  months  afterwards  applied  for  judgment  in  his  favour, 
an  order  was  made  for  security  to  be  given  within  a  fortnight, 
otherwise  the  claimant  to  be  at  liberty  to  obtain  his  judgment  (i). 


(iv.)  Parties. 

1218.  In  the  sheriff's  interpleader  the  claimant  is  as  a  general  rule  Which  party 
made  the  plaintiff,  and  the  burden  of  proof  rests  upon  him  where  the 
goods  seized  were  at  the  time  of  seizure  in  the  possession  of  the  P  ^ 
judgment  debtor,  possession  being  privid  facie  evidence  of  title  (k). 
If,  however,  the  claimant  was  in  possession  at  the  time  of  the 
seizure,  the  burden  of  proof  may  be  upon  the  execution  creditor, 
thus  reversing  the  ordinary  rule,  and  the  execution  creditor  may  be 
made  plaintiff'  (Z). 

Where  the  applicant  is  a  stakeholder,  there  is  no  such  general 
rule  as  to  which  party  shall  be  plaintiff  and  which  defendant. 
The  decision  depends  upon  the  circumstances  of  each  case.  Where 
an  action  has  already  been  commenced  against  the  applicant,  the 
plaintiff  in  the  action  is  frequently  the  plaintiff  to  the  issue  and 


defendants  (a  limited  company)  were  ordered  to  give  security  on  a  similar 
ground). 

(/)  See  Tomlinson  v.  Land  and  Finance  Corporation  (1884),  14  Q.  B.  D.  539, 
C.  A.  (where  it  was  held  that  both  parties  might  be  said  to  be  plaintiffs  and  that 
security  might  be  ordered  from  either) ;  and  see  also  Rhodes  v.  Dawson  (1886),  16 
Q,.  B.  D.  548,  C.  A.,  per  Lindley,  L.  J.,  at  p.  553  ;  and  JRe  La  Compagnie  Generale 
d'Eaux  Minerales  et  de  Bains  de  Mer,  [1891]  3  Oh.  451, 458  (where  it  was  held  that 
mutual  security  could  be  ordered  where  both  parties  were  out  of  the  jurisdiction). 

{g)  Belmonte  v.  Ayjiard  (1879),  4  C.  P.  D.  221,  352,_  C.  A.  (plaintiff  out  of 
the  jurisdiction  not  ordered  to  give  security,  as  substantially  he  was  defendant) ; 
see  also  Rhodes  v.  Daiuson,  supra,  per  LiNDLEY,  L.J.,  at  p.  553:  "It  may  be 
that  in  some  cases  each  party  is  as  much  a  plaintiff  as  the  other  "  {ibid.) ; 
see  Tomlinson  v.  Land  and  Finance  Corporation,  supra,  where  it  was  held  that 
the  execution  creditor  and  claimant  were  really  both  plaintiffs. 

{h)  Workmeister  v.  Heahj  (1876),  10  I.  E.  C.  L.  450  (where  the  plaintiff  to  the 
issue  applied  that  the  defendant  should  give  security  as  he  resided  out  of  the  juris- 
diction, but  the  plaintiff  also  resided  out  of  the  jurisdiction,  and  the  applica- 
tion was  refused).  Compare  Re  La  Compagnie  Generale  d'Eaux  Minerales  et 
de  Bains  de  Mer,  supra,  at  p.  458  (where  mutual  security  was  ordered).  In 
Ridgivay  v.  Jones  (1860),  29  L.  J.  (q.  b.)  97,  the  court  refused  an  application  by  a 
plaintiff  to  the  issue  for  security  either  by  the  defendant  to  the  issue,  who  was 
insolvent,  or  by  the  defendant  to  the  original  action  (applicant  in  the  inter- 
pleader proceedings)  on  the  grounds  (1)  that  insolvency  was  an  insufficient 
reason  in  itself ;  (2)  that  the  defendant  to  the  action  ought  not  to  be  put  in  a 
worse  position  merely  because  the  claimant  was  insolvent. 

{i)  Meh'n  v.  Dumont  (1869),  20  L.  T.  366  ;  Tassie  v.  Kennedy  (1848),  5  Dow. 
&  L.  587.  In  Kelly  v.  Broiun  (1836),  5  Dowl.  264,  the  court  refused  to  add  to 
an  order  for  security  leave  to  sign  judgment  if  security  were  not  given  within 
the  specified  time. 

{k)  Yorke  v.  Smith  (1851),  21  L.  J.  (q.  b.)  53 ;  Bently  v.  Hook  (1834),  2  DowL 
339  ;  see  further,  p.  613,  post. 

(0  See  Gerhard  v.  Montagu  <h  Co.  (1889),  61  L.  T.  564. 
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Sect.  5.  the  other  claimant  defendant,  but,  where  desirable,  the  positions 
The  Order,  may  be  reversed  (m). 


New  trial 
where  wrong 
party 
plaintiff. 

Power  to  add 
or  substitute 
parties. 


Right  of 
counsel  to 
address  the 
jury. 


Where  parties 
to  issue, 
companies 
having 
members  in 
common. 


Form  not 
vital. 


1219.  If  substantial  injury  has  been  done  by  the  wrong  party 
being  directed  to  be  plaintiff,  or  by  his  being  allowed  to  begin  at  the 
trial  of  the  issue,  a  new  trial  may  be  granted  (n). 

1220.  There  is  power  to  add  parties  before  and  after  the  issue 
has  been  drawn  up  (o) ,  and  to  substitute  a  new  claimant  as  plaintiff 
to  the  issue  where  the  party  originally  made  plaintiff  refuses 
to  proceed  with  the  trial  (p), 

1221.  In  a  case  where  the  claimant  to  the  property  and  a 
purchaser  from  him  were  both  made  plaintiffs  to  the  issue,  after 
counsel  for  the  claimant  had  been  heard,  counsel  for  the  purchaser 
was  refused  permission  to  address  the  jury  (q), 

1222.  Where  execution  had  been  issued  against  shareholders  in 
a  banking  company,  upon  a  judgment  against  them  obtained  by 
another  banking  company,  and  the  issue  was  whether  the  share- 
holders of  the  defendant  company  were  indebted  to  the  plaintiff 
company  in  any  and  what  sum,  it  was  held  that  some  of  the  share- 
holders who  were  made  defendants  to  the  issue  could  not  object 
that  some  of  the  parties  to  the  record  were  members  of  both 
companies  (r). 

(v.)  Form. 

1223.  The  form  of  the  issue  is  immaterial  (s)  and  is  merely  directed 
to  the  purpose  of  informing  the  conscience  of  the  court  (t). 

So  where  a  claimant  had  claimed  all  the  goods  seized,  and  the 
issue  was  as  to  whether  all  the  goods  were  his  as  against  the  execu- 
tion creditor,  and  it  transpired  that  the  claimant  was  entitled  to 
part  of  them  only,  the  issue  was  not  decided  against  the  claimant, 
but  it  was  determined  whether  the  goods  or  part  of  them,  and  if  so, 
what  part,  was  the  property  of  the  claimant  (a). 

Where  goods  have  been  seized  at  the  instance  of  several  judg- 
ment creditors,  all  but  one  of  whom  have  abandoned  the  execution 
upon  a  claim  to  all  the  goods  being  made,  the  court  may  order  a 
sale  of  enough  of  the  goods  to  satisfy  the  claim  of  that  creditor 
who  has  not  abandoned,  and  an  issue  as  to  whether  the  goods 


(m)  lihodes  v.  Daiuson  (1886),  16  Q.  B.  D.  548,  C.  A. 
{n)  Edwards  Y.  Mattheivs  (1847),  16  L.  J.  (ex.)  291. 
(o)  Bird  V.  Mathews  (1882),  46  L.  T.  512,  0.  A. 
p)  Ltjdal  V.  Biddle  (1836),  5  Dowl.  244. 
q)  Gayton  v.  Espin  (1859),  1  F.  &  F.  722. 
(r)  Bosanquet  v.  Woodford  (1843),  5  Q.  B.  310. 

(s)  See  Came  v.  Brice  (1840),  7  M.  &  W.  183,  per  Paeke,  B.,  at  p.  185; 
Gadsden  v.  Barrow  (1854),  9  Exch.  514,  per  Aldeeson,  B.,  at  p.  517;  Edwards 
V.  English  (1857),  7  E.  &  B.  564,  per  Lord  Campbell,  C.J.,  at  p.  568; 
Itichards  v.  Jenkins  (1886),  17  Q.  B.  D.  544,  per  Wills,  J.,  at  p.  547. 

(t)  Came  v.  ^Wce,  supra;  Plummer  v.  Price  (1878),  39  L.  T.  657,  C.  A., per 
Bkamwell,  L.J.,  at  p.  658. 

(a)  Plummer  v.  Price,  supra;  compare  Morewood  v.  Wilks  (1833),  6  C.  &  P. 
144. 
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seized  and  sold  by  the  sheriff,  or  some  part  thereof,  were  the 
property  of  the  claimant  as  against  that  creditor  (6). 

1224.  Where  the  parties  cannot  agree  as  to  the  statement  of  the 
issue,  or  where  both  parties  do  not  consent  (c),  application  may  be 
made  to  the  master  (d)  to  settle  its  terms. 

1225.  In  a  sheriff's  interpleader,  where  the  goods  seized  were  in  the 
judgment  debtor's  possession  at  the  time  of  the  seizure,  the  form  of 
the  issue  as  a  general  rule  is  whether  the  goods  or  money  or  part 
thereof  were  the  property  of  the  claimant  (plaintiff  to  the  issue)  as 
against  the  execution  creditor  (defendant  to  the  issue)  at  the  time 
of  the  execution  of  the  process,  not  whether  the  goods  or  money  are 
the  property  of  the  claimant  or  of  the  execution  debtor  simply  (e). 

Where  the  goods  at  the  time  of  seizure  were  in  the  claimant's 
possession,  the  form  of  the  issue  may  be  reversed  (/). 

1226.  The  form  of  issue  necessarily  varies  somewhat  according  to 
the  particular  circumstances.  Where  after  the  seizure  a  receiving 
order  has  been  made  against  the  execution  debtor,  and  the  trustee 
in  bankruptcy  is  the  claimant,  the  form  may  be  whether  the 
money  now  in  the  hands  of  the  sheriff  is  the  property  of  the  said 
claimant  as  against  the  execution  creditor"  (g).  So  also  where  an 
execution  creditor  had  obtained  the  appointment  of  a  receiver  in  an 
action  against  a  foreign  company,  and  the  money  in  the  hands  of 
the  receiver  was  claimed  by  liquidators  appointed  by  a  foreign 
tribunal,  an  issue  was  directed  as  to  whether  the  liquidators  or  the 

(&)  Tehh  V.  Powell  (1905),  93  L.  T.  468,  C.  A. 

(c)  E.  S.  C,  Ord.  57,  r.  8. 

(d)  See  note  (s),  p.  601,  ante. 

(e)  Belcher  v.  Fatten  (1848),  6  C.  B.  608;  Gadsden  v.  Barrow  (1854),  9  Exch. 
ol4;  Lott  V.  Melville  (1841),  9  Dowl.  882  ;  Moreivood  v.  Wilks  (1833),  6  0.  &  P. 
144;  Greeny.  Stevens  (1857),  2  H.  &  N.  146;  Schroeder  v.  Hanrott  {1813),  28 
L.  T.  704  ;  Richards  v.  Jenkins  (1886),  17  Q.  B.  D.  544,  per  Wills,  J.,  at  p.  547 ; 
(1887),  18  Q.  B.  D.451,  0.  A.,  per  Lord  Esher,  M.E.,  at  p.  455  ;  Discount  Bank- 
ing Co.  of  England  and  Wales  v.  Lambarde,  [1893]  2  Q.  B.  329,  0.  A.,  per 
BowEN,  L.J.,  at  p.  332 ;  see  Shingler  v.  Holt  (1864),  7  H.  &  N.  65.  This 
form  of  issue  was  probably  adopted  for  the  express  purpose  of  enabling  any 
person  lawfully  entitled  to  possession  to  sustain  his  claim  (see  Green  v.  Stevens, 
supra,  per  ~PoiAjOGK,  O.B.,  and  Schroeder  v.  Hanrott,  supra,  per  Bovill,  C.J.). 

The  meaning  must  be  that  the  question  is  to  be  asked  with  relation  to  the 
moment  before  the  sheriff  seizes.  .  .  .  The  issue  is  whether  the  goods  are  then 
the  goods  of  the  claimant  as  against  the  execution  creditor  so  as  to  prevent  the 
■execution  creditor  having  a  right  to  require  the  sheriff  to  seize  them  "  {Richards 
T.  Jenkins,  supra).  In  Edwards  v.  Matthews  (1847),  16  L.  J.  (ex.)  291,  the  form 
seems  to  have  been  whether  the  goods  were  the  property  of  the  claimant  (plaintiff) 
or  the  execution  creditor  (defendant).  In  Morewood  v.  Wilkes,  supra,  the 
issue  was  merely  whether  the  goods  at  the  time  of  the  seizure  were  the  property 
of  the  claimant,  and  the  jury  were  directed  that  the  question  was  whether  all 
the  goods  seized  were  the  property  of  the  claimant,  for  if  not  all  were  his, 
they  must  find  a  verdict  for  the  defendants.  In  Green  v.  Rogers  (1845),  2  Car. 
&  Kir.  148,  the  proper  issue  was  held  to  be  whether  the  goods  were  the  goods 
of  the  claimant  (plaintiff ),  not  whether  they  were  the  goods  of  the  claimant  or 
the  execution  creditor,  and  that  it  was  not  in  issue  whether  the  goods  were  those 
•of  the  execution  debtor  or  not. 

(/)  Gerhard  v.  Montagu  &  Co.  (1889),  61  L.  T.  564. 

[g)  Dibb  v.  Brooke  &  Sons,  [1894]  2  Q.  B.  338  ;  see  Parker  v.  Booth  (1831), 
1  Moo.  &  S.  156;  Northcote  v.  Beauchamp  (1831),  1  Moo.  &  S.  158  (where  the 
iorm  of  the  issue  seems  to  have  been  whether  the  assignees  in  bankruptcy  or  the 
•execution  creditor  were  entitled  to  the  moneys  in  the  sheriff 's  hands). 
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Interpleader. 


Failure  to 
set  down  for 
trial. 


No  power 
to  go  outside 
issue. 


Sect.  5.  judgment  creditor  was  entitled  to  the  money  in  the  receiver's 
The  Order,  hands  (/i). 

Title.  1227.  Where  the  application  for  relief  is  made  in  an  action,  the 

issue  is  intituled  in  the  action,  and  "  In  the  matter  of  an  issue  ordered 

to  be  tried  between  (the  plaintiff  to  the  issue)  and  (the 

defendant  to  the  issue)."  Where  the  proceedings  do  not  arise  out  of 
an  action,  the  issue  is  intituled  *'  In  the  matter  of  the  Eules  of  the 
Supreme  Court,  1883,"  "  In  the  matter  of  an  issue,  etc.,"  as  above  {i). 

1228.  If  the  plaintiff  to  the  issue  fails  to  set  it  down,  the  master  (j) 
may  dismiss  it  for  want  of  prosecution  (/c),  and  will  order  the 
subject-matter  to  be  dealt  with  as  he  thinks  fit. 

1229.  Where  an  issue  has  been  ordered  to  try  the  right  to  goods 
in  the  hands  of  a  stakeholder,  it  is  submitted  that  the  court  has  no 
power  to  transform  the  issue  into  an  action,  in  order  that  other 
questions,  as  to  the  liability  of  one  of  the  claimants  to  the  other,, 
may  be  introduced  and  determined  (I), 

(vi.)  Trial. 

Trial  without  1230.  Under  the  present  rules,  unless  trial  by  jury  is  expressly 
jury  unless  ordered  by  the  order  directing  the  issue,  or  on  a  subsequent 
ordered^        application,  the  issue  is  tried  without  a  jury  (m). 

Discovery.  1231.  The  Kules  of  the  Supreme  Court  relating  to  discovery 
apply  to  the  trial  of  interpleader  issues,  with  the  necessary 
modifications,  as  in  the  trial  of  actions  (n). 

Postponement     1232.  Any  application  to  postpone  the  trial,  if  the  issue  is  not 
of  trial.         set  down,  should  be  made  to  a  master  (o).    If  already  set  down, 
the  application  in  the  King's  Bench  Division  must  now  be  made 
to  the  senior  judge  taking  the  list  of  actions  for  trial  in  which  it  is 
set  down. 

Failure  to         1233.  Where  a  bond,  which  had  been  given  under  an  interpleader 
proceed  with   order  by  a  claimant  as  security  for  costs,  contained  a  condition  that 
*  the  bond  should  be  void  if  he  should  proceed  to  trial  according  to  the 

(h)  Levasseur  v.  Mason  and  Barry,  [1891]  2  Q.  B.  73,  0.  A. 

{i)  In  Elliot  V.  Sparroiu  (1835),  1  Har.  &  W.  370,  where  two  days  before  the 
trial  of  the  issue  the  claimant  relinquished  his  claim  and  the  execution  creditor 
applied  for  costs  on  an  affidavit  intituled  in  the  issue,  the  rule  was  refused  on 
the  ground  that  the  affidavit  should  have  been  intituled  in  the  original  action. 

(j)  See  note  (s),  p.  601,  ante. 

(k)  See  title  Practice  and  Proceduee. 

(l)  Eschger  Ghesquirer  &  Co.  v.  Morrison^  Kehewich  &  Co.  (1890),  6  T.  L. 
145,  C.  A. 

(m)  E.  S.  C,  Ord.  36,  rr.  2,  6,  7.  Prior  to  the  operation  of  the  E.  S.  C.„ 
1883,  an  issue  could  not  be  tried  by  a  judge  alone  [Hamlyn  v.  Betteley  (1880),. 
6  Q.  B.  D.  63,  C.  A.). 

{n)  E.  S.  C,  Ord.  57,  r.  13;  White  v.  Watts  (1862),  12  0.  B.  (n.  s.)  267.  Por 
the  general  principles  relating  to  discovery,  see  title  Discovery,  Inspection,. 
AND  Interrogatories,  Vol.  XI.,  p.  36. 

(o)  See  note  (s),  p.  601,  ante;  and  see  also  Kebel  v.  Philjpot  (1839),  9  Sim.  614 
(where  it  was  held  that  the  application  must  in  all  cases  be  made  to  the  court 
which  ordered  the  issue) ;  Hargrave  v.  Hargrave  (1847),  4  C.  B.  648.  But  under 
the  present  practice  the  application  should  be  made  as  stated  in  the  text- 
(E.  S.  C,  Ord.  54,  r.  34). 
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order,  and  on  the  issue  coming  on  the  parties  agreed  to  withdraw     Sect.  5. 
a  juror,  and  an  order  was  made  directing  the  claimant  to  proceed  The  Order, 
to  trial  at  the  next  sittings,  it  was  held  upon  his  failure  to  proceed 
that  the  condition  meant  that  a  trial  should  take  place,  and  was  not 
satisfied  by  the  first  proceeding  to  trial  (^). 

(vii.)  Right  to  set  up  Jus  Tertii. 

1234.  In  a  sheriff's  interpleader,  where  the  goods  seized  were  at  What 
the  time  of  seizure  in  the  possession  of  the  judgment  debtor,  and  the  ^^g^g^Q^v 
form  of  the  issue  is  therefore  as  to  whether  the  goods  seized  were  in  sheriffs 
at  the  time  of  seizure  the  goods  of  the  claimant  as  against  the  interpleader, 
execution  creditor,  the  claimant  must  show  that  he  has  a  better 

title  of  some  sort  in  himself  than  that  of  the  execution 
creditor  (^),  and  cannot  give  himself  a  title  or  defeat  that  of  the 
execution  creditor  by  merely  showing  that  someone  else  has  a 
title  superior  to  that  of  both  himself  and  the  execution  creditor  (r). 
That  question,  so  far  as  the  claimant  is  concerned,  must  be  left 
to  the  execution  creditor  and  the  third  person  to  determine  (s). 
The  claimant  must  show  either  an  absolute  or  a  special  property 
in  the  goods  and  also  such  right  of  possession  as  would  entitle  him 
to  recover  in  an  action  against  the  sheriff  {t). 

It  is  not  sufficient  to  show  that  the  defendant  had  no  title.  The 
claimant  must  make  out  some  title  in  himself  {a). 

On  the  other  hand,  it  is  open  to  the  execution  creditor,  where 
defendant  to  the  issue,  to  defeat  the  claim  of  the  claimant  by 
establishing  a  title  to  the  goods  in  a  third  party  which  is  superior 
to  his  own  (6).  This  rule  is  in  substance  only  a  legitimate  applica- 
tion of  the  maxim  potior  est  conditio  defendentis  (c). 

1235.  The  rule  does  not  prevent  a  second  mortgagee  of  the  Right  of 
goods  seized  setting  up  the  title  of  the  first  mortgagee  so  as  ^^^^^gg'^^ggt^ 
successfully  to  maintain,  by  virtue  of  the  purchase  of  the  equity  of  up°tme°o? 
redemption,  as  against  the  execution  creditor  that  he  has  all  the  first  more- 
property  in  the  goods,  which  the  first  mortgagee  has  not  (d).  gagee. 

1236.  Where  the  property  seized  is  trust  property  it  is  clear  that  where 
the  execution  creditor  has  no  right  to  the  goods,  but  the  claimant  pipperty 

^  ^        '    seized  is  trust 

■  ~  property. 

(p)  Williams  v.  Gray  and  Normansell  (1850),  19  L.  J.  (c.  P.)  382. 

{q)  Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451,  0.  A.,  following  Richards  v. 
Johnston  (1859),  4  H.  &  N.  660. 

[r)  Game  v.  Brice  (1840),  7  M.  &  W.  183,  as  explained  in  Richards  v.  Jenkins 
(1886),  17  Q.  B.  D.  544,  per  Wills,  J.,  at  p.  547  ;  Green  v.  Rogers  (1845),  2 
Oar.  &  Kir.  148. 

(s)  Ibid. ;  Jennings  v.  Mather,  [1901]  1  K.  B.  108. 

{t)  Gadsden  v.  Barrow  (1854),  9  Exch.  514,  per  Parke,  B.,  at  p.  515,  followed  in 
Richards  v.  Jenkins  (1886),  17  Q.  B.  D.  544,  at  p.  548;  JenningsY.  Mather,  supra. 
For  further  illustrations,  see  Chase  v.  GoUe  (1841),  2  Man.  &  G.  930  ;  Belcher  v. 
Fatten  (1848),  6  C.  B.  608  ;  Edwards  v.  English  (1857),  7  E.  &  B.  564,  as 
explained  in  Richards  v.  Jenkins  (1886),  17  Q.  B.  D.  544;  Green  v.  Stevens  (1857), 
2  H.  &  N.  146. 

(a)  Jennings  v.  Mather,  supra. 

(b)  Richards  v.  Jejikins  (1886),  17  Q.  B.  D.  544. 

(c)  Ibid.,  per  Wills,  J.,  at  p.  551. 

(d)  Usher  v.  Martin  (1889),  24  Q.  B.  D.  272,  distinguishing  Richards  V. 
Je)iU?is  (1886),  17  Q.  B.  D.  544. 
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must  show  a  definite  title  in  himself  to  them.  A  lien  which  a 
trustee  for  the  benefit  of  creditors,  who  is  carrying  on  the  business- 
of  the  debtor,  has  over  the  goods,  is  such  a  sufficient  interest  or  title 
in  the  claimant  as  will  prevail  over  that  of  the  execution  creditor. 
On  the  bankruptcy  of  the  trustee  his  title  passes  to  the  trustee 
in  bankruptcy,  who  is,  therefore,  entitled  to  the  goods  as  against 
the  execution  creditor,  even  though  he  cannot  deal  with  the  goods 
as  assets  in  the  bankruptcy  (e), 

1237.  Where  the  goods  seized  are  validly  charged  with  the 
payment  of  the  amount  of  debentures,  and  it  is  admitted  that 
the  charge  far  exceeds  the  value  of  the  goods  in  question,  the  rights 
of  the  execution  creditor  are  subject  not  only  to  the  legal  but  also 
to  the  equitable  rights  of  the  debenture-holders,  who  have  a 
sufficient  title  in  them  to  prevent  the  sheriff  selling  them  to  the 
prejudice  of  their  security  (/). 

1238.  Where  a  receiver  of  a  pawnbroker's  business  had  been 
appointed,  but  before  the  security  was  perfected,  the  sheriff  on  behalf 
of  a  creditor  seized  goods  in  the  possession  of  the  debtor,  including 
articles  pawned,  which  the  receiver  afterwards  claimed,  it  was 
held  that  the  debtor  had  a  qualified  property  in  the  redeemable 
articles  which  was  not  intercepted  by  the  appointment  of  the 
receiver,  and  that  the  sheriff  was  entitled  to  hold  them  on  behalf 
of  the  execution  creditor,  and  to  receive  money  paid  to  redeem 
them  ig) 

1239.  On  an  issue,  all  grounds  of  claim  or  defence  are  open,  and 
therefore  a  party,  after  failing  at  the  trial  to  raise  any  such  ground, 
cannot  do  so  in  subsequent  proceedings  (h), 

(viii.)  Evidence. 

1240.  The  same  rules  of  evidence  apply  on  the  trial  of  an 
interpleader  issue  as  on  the  trial  of  any  other  issue  or  action  (i), 

1241.  The  evidence  must  be  confined  to  matters  relevant  to  the 
question  at  issue.  Thus,  where  the  form  of  an  issue  between  the 
execution  creditor  and  assignees  in  bankruptcy  was  whether  the 
execution  was  valid  against  the  fiat  in  bankruptcy,  the  execution 
creditor  was  not  entitled  by  the  terms  of  the  issue  to  dispute 
the  bankruptcy,  as  the  issue  had  not  been  directed  to  that 
point  (k).    Again,  where  the  issue  was  whether  the  property  in  the 


(e)  Jennings  v.  Mather,  [1901]  1  K.  B.  108 ;  and  see  title  Bankruptcy  and 
Insolvency,  Vol.  II.,  p.  168. 

(/)  Davey  &  Co.  v.  Williamson  &  Sons,  [1898]  2  Q.  B.  194,  per  Lord 
BussELL  OP  KiLLOWEN,  C.J.,  at  p.  200 ;  and  see  title  Companies,  Vol.  V.,  pp. 
350,  352. 

(ry)  Be  Bollason,  Bollason  v.  Bollason  (1887),  56  L.  T.  303. 

[h)  Be  Hilton,  Ex  parte  March  (1892),  67  L.  T.  594 ;  compare  Williams  v. 
Bichardson  (1877),  36  L.  T.  505  ;  see  title  Estoppel,  Vol.  XIII.,  p.  333. 

(i)  Emmottv.  Marchant  {IS18),  3  Q.  B.  D.  555;  see  Yorke  v.  Smith  (1851), 
21  L.  J.  (Q.  B.)  53  (unstamped  document  held  inadmissible) ;  Ougen  v.  Sampson 
(1866),  4  I\  &  E.  974 ;  Fooley  v.  Goodiuin  (1835),  5  Nev.  &  M.  (k.  B.)  466,  472. 
See  title  Evidence,  Vol.  XIII.,  pp.  419  etseq. 

(/.)  Linnit  v.  Chaffers  (1843),  4  Q.  B.  762,  per  Lord  Denman,  C.J.,  at  p.  766. 
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rolling  stock  of  a  railway  company  was  in  the  plaintiff  as  against  ^^ct.  5. 
an  execution  creditor,  and  the  plaintiff's  title  depended  on  a  bond  The  Order, 
given  by  the  railway  company  to  another  party  and  assigned  to  the 
plaintiff  as  security  for  a  loan,  and  an  action  brought  upon  the 
bond  had  been  compromised  by  a  transfer  of  the  rolling  stock  to 
the  plaintiff,  the  execution  creditor  was  not  entitled  to  adduce 
evidence  to  impeach  the  original  legality  of  the  bond  (Z).  Again, 
where  the  claim  of  the  claimant  as  against  the  execution  creditor 
depended  on  an  assignment  by  deed  by  way  of  security,  and  the 
main  question  at  issue  was  whether  the  advances  made  by  the 
claimant  were  fictitious,  and  the  deed  fraudulent,  an  admission  of 
the  advances  made  by  the  debtor  in  the  absence  of  the  execution 
creditor  was  held  inadmissible  as  evidence  for  the  plaintiff  (m). 

1242.  A  bill  of  sale  given  by  a  sheriff  to  the  claimant  when  in  Bill  of  sale 
possession  under  a  prior  execution,  though  perhaps  not  sufficient  g}^enj)y 
evidence  in  itself  of  the  claimant's  title,  is  made  sufficient  when 
evidence  of  the  seizure  prior  to  the  bill  is  given  (n), 

(ix.)  Disposal  of  ^VJiole  Matter. 

1243.  The  court  (o)  before  whom  the  issue  is  tried  may  finally 
dispose  of  the  whole  matter  of  the  interpleader  proceedings, 
including  all  costs  not  otherwise  provided  for  (p), 

Sub-Sect.  8. — Substitution  of  Claimant  for  Defendant. 

1244.  In  an  interpleader  application  by  a  defendant,  the  court 
instead  of  directing  an  issue  between  the  plaintiff  and  claimant  and 
staying  the  action,  may  direct  the  action  to  proceed,  but  that  the 
claimant  be  made  a  defendant,  in  lieu  of,  or  in  addition  to,  the 
applicant  {q).  Substitution  "  in  lieu  of "  the  defendant  does  not 
mean  that  the  substituted  defendant  stands  exactly  in  the  original 
defendant's  shoes  or  in  the  actual  place  of  the  original  defendant,  but 
merely  "  instead  of."  There  is  therefore  no  power  to  limit  the 
defence  of  the  substituted  defendant  to  that  which  the  original 
defendant  could  set  up  (r). 


sheriff. 


Court  may 
now  dispose 
of  whole 
proceedings 
after  trial  of 
the  issue. 

Power  to 
substitute 
claimant  for 
defendant  in 
stakeholder's 
interpleader. 


{I)  Blachmore  v.  Tates  (1867),  L.  E.  2  Exch.  225. 

(m)  Coole  V.  Braham  (1848),  3  Exch.  183. 

{n)  Hornidge  v.  Cooper  (1858),  27  L.  J.  (ex.)  314. 

(o)  As  to  the  meaning  of    court,"  see  note  (s),  p.  601,  ante. 

{p)  E.  S.  C,  Ord.  57,  r.  13.  This  rule  also  includes  an  order  for  payment  out 
or  delivery  over  of  the  subject-matter  to  the  successful  party.  Formerly  the 
case  went  back  to  the  judge  in  chambers  to  order  what  should  be  done  and  to 
deal  with  the  rights  of  the  parties  having  regard  to  the  result  of  the  trial  of  the 
issue  (see  Rohinson  v.  Tucker  (1884),  14  Q.  B.  D.  371,  0.  A. ;  Discotmt  Banking 
Co.  of  England  and  Wales  v.  Lamharde,  [1893]  2  Q.  B.  329,  331,  C.  A. ;  McNair 
&  Co.  V.  Audenshaiu  Faint  and  Colour  Co.,  [1891]  2  Q.  B.  502,  506,  C.  A.).  See, 
further,  p.  619,  post. 

{q)  E.  S.  C,  Ord.  57,  r.  7.  In  an  old  case  where  an  action  had  been  brought 
against  a  sheriff  by  the  claimant,  upon  the  sheriff  applying  for  relief,  the  court 
instead  of  directing  an  issue  ordered  that  the  action  should  proceed,  but  that 
the  execution  creditor  should  be  substituted  as  defendant  {Brown  v.  Ludham 
(1843),  6  Man.  &  G.  169). 

(r)  Gerhard  v.  Montague  &  Co.  (1889),  38  W.  E.  76. 


Interpleader. 


Sub-Sect.  9. — Special  Case. 

1245.  Where  the  question  between  the  claimants  is  a  question  of 
law,  and  the  facts  are  not  in  dispute,  the  court  (s)  may  order  a  special 
case  to  be  stated  for  the  opinion  of  the  court  {t).  Where  this  is  done 
the  ordinary  rules  relating  to  special  cases  apply  (u). 

Sub-Sect.  10. — Enforcement  of  Order. 

1246.  The  court  {t)  has  power  in  a  proper  case  to  attach  a  party 
who  fails  to  carry  out  its  order  (a),  or  to  commit  for  contempt  of 
court  a  party  who  prevents  the  order  being  carried  out  (6). 

Sect.  6. — Appeal, 
Sub-Sect.  1. — In  General. 

1247.  The  wording  of  the  rule(c)  which  now,  together  with 
statutory  enactments  {cl),  governs  the  question  of  appeal  from  the 
various  orders  or  judgments  made  in  the  course  of  interpleader 
proceedings  has  given  rise  to  much  perplexity.  The  question  has 
been  described  as  being  a  legal  puzzle  {e).  The  rule  provides  that 
"  except  where  otherwise  provided  by  statute,  the  judgment  in  any 
action  or  on  any  issue  ordered  to  be  tried  or  stated  in  an  inter- 
pleader proceeding,  and  the  decision  of  the  court  or  a  judge  in  a 
summary  manner  under  rule  8  of  this  order  shall  be  final  and 
conclusive  against  the  claimants  and  all  persons  claiming  under 
them  unless  by  special  leave  of  the  court  or  judge  as  the  case 
may  be  or  of  the  Court  of  Appeal."  The  statutory  enactments 
existing  at  the  time  of  the  framing  of  this  rule,  which  related 
specifically  to  appeals  in  interpleader  proceedings,  were  the  Inter- 
pleader Act  (/),  ss.  1,  2,  and  the  Common  Law  Procedure  Act, 
1860  (^),  s.  17.  After  the  framing  of  the  rule  the  Statute  Law 
Eevision  Act,  1883  (/i),  which  was  framed  with  reference  to  the 
rules,  received  the  royal  assent  {i),  and  repealed  all  the  then 
existing  statutory  enactments  with  regard  to  interpleader  in  the 
High  Court,  except  the  Common  Law  Procedure  Act,  1860  {j),  s.  17. 

(s)  As  to  the  meaning  of    court,"  see  note  {s),  p.  601,  ante. 

{t)  R.  S.  C,  Ord.  57,  r.  9.  Por  a  recent  instance,  see  Newman  v.  Oughton, 
[1911]  1  K.  B.  792  (where  a  question  of  law  having  arisen  during  the  master's 
consideration  of  an  interpleader  matter  leferred  to  him  for  summary  deter- 
mination, leave  was  obtained  to  use  the  master's  notes  of  the  facts  as  a  special 
case  raising  the  question). 

(u)  R.  S.  C,  Ord.  34;  see  title  Peactice  and  Phoceduke. 

(a)  Collins  v.  Clif  {1863),  8  L.  T.  466;  Angell  v.  Baddeleij  (1878),  3  Ex.  D. 
49,  C.  A.,  per  Brett,  L.J.,  at  p.  53  (sheriff). 

{!))  Cooper  v.  Asprey  (1863),  9  Jur.  (n.  s.)  1198  (claimant).  See,  generally, 
titles  Contempt  of  Couet,  Attachment,  and  Committal,  Vol.  VII., 
pp.  290  et  seq. ;  Execution,  Vol.  XIV.,  pp.  76,  77. 

(r)  R.  S.  C,  Ord.  57,  r.  11. 

[d)  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  17; 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  19,  49,  50 ;  Appellate  Jurisdiction 
Act,  1876  (39  &40  Vict.  c.  59),  s.  20;  Judicature  (Procedure)  Act,  1894(57  &  58 
Vict.  c.  16),  s.  5  ;  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  104  (2). 

(e)  Lyon  v.  Morris  (1887),  19  Q.  B.  D.  139,  C.  A.,  'per  Wills,  J.,  at  p.  145. 
(/■)  Stat.  (1831)  1  &  2  Will.  4,  c.  58 ;  see  note  {l\  p.  581,  ante. 

{(j)  23  &  24  Vict.  c.  126. 
(A)  46  &  47  Vict.  c.  49. 
(i)  See  Lyon  v.  Morris,  supra. 
(,/)  23  &  24  Vict.  c.  126. 
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The  Statute  Law  Eevision  Act,  1883  (k),  was  not  intended  to  alter  the  Sect.  6. 
law,  but  only  to  repeal  the  ajbove-mentioned  statutory  enactments,  Appeal, 
because  their  subject-matter  had  been  dealt  with  by  the  rules  (I), 
The  rule  expressly  excepts  from  its  effect  the  provisions  of  any 
existing  statute,  the  exception  having  been  inserted  to  prevent  any 
colhsion  between  the  direction  contained  in  it  and  the  provisions  of 
any  existing  statute  It  means  that,  except  where  any  statute 

may  provide  for  an  appeal  (n),  the  matter  is  governed  by  the  rule. 
The  later  provisions  of  the  Judicature  Acts  (o)  which  relate  to 
appeals  have  not  had  the  effect  of  repealing  or  altering  the  Com- 
mon Law  Procedure  Act,  1860  (p),  nor  have  the  words  in  the  rule 
itself,  which  seem  to  imply  that  leave  to  appeal  may  be  given, 
had  the  effect  of  giving  by  leave  a  right  of  appeal  where  the 
•decision  under  the  statutory  enactment  was  final  (q). 

1248.  The  Common  Law  Procedure  Act,  1860  (r),  s.  17,  and  the  Rules  do  not 
Eules  of  the  Supreme  Court  dealing  with  the  subject  of  appeal,  g^^j.^-^*^ 
:9,pply  only  to  the  claimants,  and  not  to  a  sheriff.    Therefore,  a 
.sheriff  can  appeal  from  the  summary  determination  by  a  judge  of 
an  interpleader  matter  (s). 


Sub-Sect.  2. — Decision  of  Master, 

1249.  Notwithstanding  that  the  rule  (t)  appears  to  make  the  Appeal  lies 
.summary  decision  of  a  master  final  (u),  so  far  as  the  claimants  ^de^i'sioi 

^re  concerned,  except  by  leave,  an  appeal  lies  to  a  judge  in  ^^^aste^on^ 

chambers  from  a  summary  decision  of  a  master  in  an  interpleader  questions  of 

matter,  even  without  leave  (v),  by  virtue  of  another  rule  of  the  fact  and  law. 
.Supreme  Court  (zt;)  which  gives  such  an  appeal  to  any  person 
effected  by  any  order  or  decision  of  a  master.    Where  an  issue  is 
referred  to  the  master  for  trial  the  appeal  lies  to  a  Divisional  Court 
in  the  King's  Bench  Division  (x). 


(k)  46  &  47  Vict.  c.  49. 

(l)  Lyon  V.  Morris  (1887),  19  Q.  B.  D.  139,  C.  A.,^er  Fey,  L.J.,  at  p.  148. 

(m)  I  hid. 

(n)  Wehb  v.  Shaw  (1886),  16  Q.  B.  D.  658,  663. 

(o)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  19,  49,  58 ;  Appellate 
•Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  s.  20;  Judicature  (Procedure)  Act, 
1894  (57  &  58  Vict.  c.  16),  s.  5. 

(i9)  23  &  24  Vict.  c.  126.  See  Bodds  v.  Shepherd  (1876),  1  Ex.  D.  75  ;  Turner 
V.  Bridgett  (1882),  9  Q.  B.  D.  55,  0.  A. ;  Busev.  Roper  (1897),  41  L.  T.  457,  C.  A. ; 
Van  Laun  cfc  Co.  v.  Baring  Brothers  &  Co.,  [1903]  2  K.  B.  277,  285,  0.  A. 

(q)  Waterhouse  v.  Gilbert  (1885),  15  Q.  B.  D.  569,  0.  A.  ;  Van  Laun  &  Co.  v. 
Baring  Brothers  &  Co.,  supra,  per  Collins,  M.E.,  at  p.  281. 

(r)  23  &  24  Vict.  c.  126. 

(s)  Smith  V.  Barlow  (1884),  26  Ch.  D.  605,  C.  A.  Parties,"  in  the  Common 
Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  17,  means  the  persons 
who  claim  title  to  the  goods.  E.  S.  C,  Ord.  57,  r.  11,  is  limited  in  its  terms  to 
the  claimants. 

{t)  E.  S.  C,  Ord.  57,  r.  11. 

{u)  As  to  what  is  a    summary  decision,"  see  p.  606,  a7ite. 

[v)  Wehb  V.  Shaw,  supra;  Bryant  v.  Beading  (1886),  17  Q.  B.  D.  128,  C.  A.  ; 
Clench  V.  Dooley  (1886),  56  L.  T.  122. 

(lu)  E.  S.  C,  Ord.  54,  r.  21 ;  see,  further,  title  Practice  and  Procedure. 

(x)  Cox  V.  Boiuen  (1911),  55  Sol.  Jo.  581,  C.  A.,  following  Blair  v.  Clark,  [1908]  2 
K.  B.  548  (trial  of  a  garnishee  issue).    So  also  where  instead  of  proceeding  under 
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Sect.  6.  r^j^^  ^,^1^  appeals  from  a  master  is  confined  in  terms  to  a 
Appeal.  summary  decision  {y)  where  the  facts  are  in  dispute,  and  the  master 
acts  with  the  consent  of  both  claimants  or  on  the  request  of  one  {z). 
But  where  the  facts  are  not  in  dispute,  and  the  question  is  purely 
one  of  law,  the  master  may  decide  it  summarily  without  consent  or 
request,  and  an  appeal  lies  from  him  to  the  judge  in  chambers  (a). 


Sub-Sect.  3. — Decision  of  Judge  in  Chambers. 
^^m^sum^         1250.  Where  a  judge  disposes  of  the  matter  in  dispute  in  a 
ma^^dSision  Summary  manner,  (1)  where  the  facts  are  in  dispute  and  he  acts  at 
of  judge.        the  request  of  one  of  the  claimants  or  with  the  consent  of  both  (5),  or 
(2)  in  cases  where  the  question  is  purely  one  of  law  and  he  decides 
it  summarily  without  such  consent  or  request  (c),  or  (3)  on  appeal 
from  the  summary  decision  of  a  master  {d) — in  other  words,  where 
he  disposes  of  the  summons  in  any  other  way  than  by  directing  an 
issue  or  special  case  (e) — his  decision  is  final,  and  notwithstanding 
the  words  of  the  rule  (/),  which  seem  to  imply  otherwise,  there  is 
no  power  in  him  or  in  the  Court  of  Appeal  to  give  leave  to  appeal  ig), 

Sub-Sect.  4. — Summary  Decision  of  Divisional  Court. 
No  appeal         1251.  Where  the  judge  at  chambers  refers  the  summons  to  the 
from  sum-      Divisional  Court,  which  decides  the  matter  summarily,  the  decision 

mary  decision  .    r>     i  /7  \ 
of  Divisional    IS  linal  (/l). 

^ourt.  Sub-Sect.  o. — Trial  of  Issue  hy  Judge  alone. 

Appeal  from  1252.  Where  an  issue  is  tried  in  court  by  a  judge  without  a  jury 
fs^ue  without  appeal  lies  to  the  Court  of  Appeal,  without  leave,  from  the 
a^uryT^         decision  of  the  judge  as  to  the  findings  of  fact  or  rulings  of  law  in 

the  same  manner  as  an  appeal  lies  from  any  other  finding  or 

ruling  of  a  judge  in  court  (i). 


E.  S.  C,  Ord.  57,  r.  8,  an  order  is  made  for  reference  of  the  whole  cause  or 
matter  to  a  master,  the  appeal  from  a  master  lies  to  a  Divisional  Court  in  the 
'  King's  Bench  Division  {Gower  v.  ToUtt  (1891),  39  W.  E.  193,  C.  A. ;  Joyner  v. 
Weehs,  [1891]  2  Q.  B.  31,  0.  A. ;  Munday  v.  Norton,  [1892]  1  Q.  B.  403,  C.f  A. ; 
Wynne-Finch  v.  Chaytor,  [1903]  2  Ch.  475,  0.  A. ;  Fraser  v.  Fraser,  [1905] 
1  K.  B.  368,  C.A.). 

{y)  E.  S.  C,  Ord.  57,  r.  11 ;  see  p.  606,  ante. 

(z)  The  rule  only  refers  in  terms  to  E.  S.  C,  Ord.  57,  r.  8. 

(a)  See  Ee  Tarn,  [1893]  2  Ch.  280,  C.  A. ;  and  p.  606,  ante. 

(&)  I.e.,  under  E.  S.  C,  Ord.  57,  r.  8  ;  Dodds  v.  Shepherd  (1876),  1  Ex.  D.  75  ; 
Bryant  v.  Reading  (1886),  17  Q.  B.  D.  128,  C.  A.  ;  Lyon  v.  Morris  (1887),  19 
Q.  B.  D.  139,  C.  A.  ;  Waterhouse  v.  Gillert  (1885),  15  Q.  B.  D.  569,  C.  A.  For 
cases  under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58),  see  Short- 
ridge  V.  Young  (1843),  12  M.  &  W.  5;  Burgh  v.  Schofeld  (1842),  9  M.  &  W.  478. 

(c)  I.e.,  under  E.  S.  C,  Ord.  57,  r.  9  (first  part  of  rule);  Be  Tarn,  supra; 
Van  Zaun  &  Co.  v.  Baring  Brothers  &  Co.,  [1903]  2  K.  B.  277,  C.  A.,  per 
Collins,  M.E.,  at  p.  285  ;  Topham  v.  Greenside  Glazed  Fire-hrick  Co.  (1887),  37 
Ch.  D.  281,  per  North,  J.,  at  p.  294. 

(d)  Webb  Y.  Shaiv  (1886),  16  Q.  B.  D.  658;  Bryant  v.  Beading,  supra; 
Clench  V.  Dooley,  (1886),  56  L.  T.  122. 

(e)  See  pp.  607,  616,  ante, 
if)  E.  S.  C,  Ord.  57,  r.  11. 

(g)  Dodds  v.  Shepherd,  supra;  Lyon  v.  Morris,  supra;  Be  Tarn,  supra; 
Van  Laun  &  Co.  v.  Baring  Brothers  (&  Co.,  supra, 
{h)  Turner  v.  Bridgett  (1882),  9  Q.  B.  D.  55,  C.  A. 

{i)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  19;  Daiuson  v.  Fox  (1885), 
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Sub-Sect.  6. — Trial  of  Issue  hy  Judge  and  Jury.  Sect.  6. 

1253.  Where  the  issue  is  tried  by  a  judge  with  a  jury,  the  findings  -A-PPeal. 
of  fact  by  the  jury  and  the  ruHngs  of  the  judge  on  questions  of  Appeal  from 
law  are,  without  leave  (/c),  open  to  review  by  means  of  a  motion  findings  of 
to  the  Court  of  Appeal  to  set  aside  the  verdict  and  for  a  new  Jury  on  issue, 
trial  (0. 

The  Court  of  Appeal  has  power  to  order  judgment  to  be  entered 
for  the  successful  appellant  without  ordering  a  new  trial  {m).  The 
rules  which  apply  to  new  trials  in  actions  apply  in  the  same  manner 
to  the  trial  of  interpleader  issues  {n). 

Sub-Sect.  7. — Where  Judge  disposes  of  Whole  Matter, 

1254.  Where  the  judge  who  tries  an  issue  exercises  the  powers  Appeal  from 
given  to  him  (o)  of  finally  disposing  of  the  whole  matter  of  the  decisions  of 
interpleader  proceedings,  further  complications  as  to  the  power  of  mafterTother 
appeal  from  his  decisions  arise  from  the  fact  that  he  is  exercising  than  trial  of 
jurisdiction  in  two  capacities.    In  trying  the  issue  he  is  exercising  issue. 

the  ordinary  jurisdiction  of  a  judge  sitting  in  open  court  for  the 
purpose  of  the  trial  of  actions,  and  in  that  capacity  the  findings  of 
fact  by  the  judge  or  jury,  as  the  case  may  be,  and  the  rulings  of  the 
judge  on  questions  of  law  are,  as  has  been  shown,  open  to  an  appeal 
just  as  they  are  in  the  trial  of  an  action  But  where  after  the 
trial  of  the  issue  he  goes  on  to  direct  final  judgment  to  be  entered 
and  to  deal  with  the  other  rights  of  the  parties  arising  upon  the 
judgment  in  the  issue,  he  is  exercising  the  functions  of  a  judge 
in  chambers,  to  whom,  before  the  rule,  it  was  necessary  to  go  back 
after  the  trial  of  the  issue,  for  the  purpose  of  getting  a  judgment 
on  the  issue  and  a  final  order  disposing  of  the  whole  matter  of  the 
interpleader  proceedings  {q).  Under  the  Common  Law  Procedure 
Act,  1860  (r),  any  order  of  a  judge  at  chambers  in  an  interpleader 
matter  was  final  and  without  appeal,  and  it  has  been  held  under 
the  present  rules  that  anything  done  in  the  matter,  except  that 

14  Q.  B.  D.  377,  C.  A. ;  Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18,  C.  A.,  per 
Lord  EsHER,  M.E.,  at  p.  22.  The  wording  of  E.  S.  0.,  Ord.  57,  r.  11,  seems 
to  imply  that  leave  of  the  judge  or  of  the  Coiirt  of  Appeal  is  necessary ;  and 
see  Robinson  v.  Tucker  (1884),  14  Q.  B.  D.  371,  C.  A.,  per  Beett,  M.E.,  at 
p.  375.  An  appeal  lay  under  the  Interpleader  Act  (stat.  (1831)  1  &  2 
Will.  4,  c.  58)  (see  note  (/),  p.  581,  aiite);  see  Witt  v.  Parker  (1877),  46  L.  J. 
(Q.  B.)  450,  C.  A. ;  Withers  v.  Parker  (1859),  4  H.  &  N.  810,  Ex.  Ch.  See  also 
title  Practice  and  Procedure. 

(k)  RoUnson  v.  Tucker,  supra,  p)er  Brett,  M.E.,  at  p.  375  ;  E.  S.  C,  Ord.  57, 
r.  11. 

[1)  E.  S.  C,  Ord.  40,  rr.  3—5 ;  RoUnson  v.  Tucker,  supra;  Burstall  v.  Bryant 
(1883),  12  Q.  B.  D.  10'6,per  Lord  Coleridge,  O.J.,  at  p.  104. 
(m)  Williams  v.  Mercier  (1882),  9  Q.  B.  D.  337,  C.  A. 

(n)  E.g.,  Janes  v.  Whithread  (1851),  11  C.  B.  406.     See  also  title  Practice 
AND  Procedure. 

(o)  E.  S.  C,  Ord.  57,  r.  13. 
{p)  See  supra. 

Iq)  See  p.  615,  ante.  The  rule  has  made  no  real  difference  in  the  practice, 
except  that  the  judge  who  tries  the  issue  now  disposes  of  the  whole  matter 
instead  of  the  matter  going  back  to  the  judge  in  chambers  {Discount  Banking 
Co.  of  England  and  Wales  y.  Lamharde,  [1893]  2  Q.  B.  329,  C.  A.,  per  Lord 
EsHER,  M.E.,  at  p.  331). 

(r)  23  &  24  Yict.  c.  126. 
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which  occurred  at  the  trial  of  the  issue,  is  not  the  subject-matter  of 
an  appeal.  In  other  words,  what  the  judge  does  before  or  after 
the  trial  of  an  issue,  whether  at  chambers  or  in  open  court,  cannot 
be  reviewed  on  appeal  (s).  But  this  does  not  hold  good  entirely  so 
far  as  the  judgment  which  the  judge  enters  upon  the  findings  of 
fact  is  concerned.  This  can  be  questioned  on  an  appeal  or  applica- 
tion for  a  new  trial  (t),  as  the  case  may  be  (a),  but  the  leave  of  the 
judge  must  first  be  obtained. 

Sub-Sect.  8. — Special  Case. 

1255.  Where  the  question  raised  in  the  dispute  is  a  question  of 
law,  and  the  court  has  ordered  a  special  case  to  be  stated  for  the 
opinion  of  the  court,  it  seems  that  an  appeal  lies  to  the  Court  of 
Appeal  from  the  determination  by  the  judge  (h). 

Sub-Sect.  9. — Costs. 

1256.  There  is  no  appeal  from  an  order  of  a  judge  as  to  costs 
only,  without  leave  of  the  judge  (c).  Leave  to  appeal  cannot  be 
given  by  the  Court  of  Appeal  (cl), 

Sub-Sect.  10. — Time. 

1257.  The  order  or  judgment  made  upon  the  trial  of  an  inter- 
pleader issue,  where  the  trial  has  been  with  or  without  a  jury,  is 
not  a  final  but  an  interlocutory  order  for  the  purposes  of  calculating 
the  time  for  appealing  (e) ,  and  the  appeal  or  application  for  a  new 
trial  or  to  set  aside  the  judgment  must  be  made  before  the  expira- 
tion of  fourteen  days  from  the  time  the  judgment  or  order  is 
signed,  entered,  or  otherwise  perfected  in  the  case  of  an  appeal  and 
within  ten  days  after  trial  in  the  case  of  an  application  for  a  new 
trial  (/).  But,  on  the  other  hand,  it  has  been  held  that  for  the 
purpose  of  calculating  the  length  of  notice  to  be  given  by  the 
appellant  (g),  the  order  made  by  the  King's  Bench  Division,  upon 
an  appeal  from  the  judgment  of  a  county  court  judge  in  an  issue, 
is  a  final  order  (It). 

Sub-Sect.  11. — Bankruptcy. 

1258.  Where  an  order  is  made  in  bankruptcy  in  an  interpleader 
matter,  an  appeal  lies  to  the  Court  of  Appeal  {%). 

{s)  Field  V.  Bivington  (1889),  5  T.  L.  E.  642,  C.  A.  (where  the  judge  had 
exercised  his  jurisdiction  under  E.  S.  C,  Ord.  57,  r.  13,  and  it  was  sought  to 
appeal  against  his  decision  depriving  the  successful  claimant  of  the  costs  of 
the  interpleader  proceedings). 

(t)  See  p.  618,  ante. 

(a)  Dawson  v.  Fox  (1885),  14  Q.  B.  D.  377,  C.  A.  (without  jury);  Robinson 
V.  Tucker  (1884),  14  Q.  B.  D.  371,  C.  A.  (with  jury). 

{h)  E.  S.  0.,  Ord.  34.   See  title  Practice  and  Procedure. 

(c)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  49  ;  Bartmont  v.  Foster  (1881), 
8  Q.  B.  D.  82,  0.  A. 

{(1)  Field  V.  Bivington,  supra. 

[e)  McAndreiu  v.  Barker  (1878),  7  Ch.  D.  701,  C.  A.  ;  McNair  &  Co,  v. 
Audenshaw  Faint  and  Colour  Co.,  [1891]  2  Q.  B.  502,  0.  A. 

(/)  E.  S.  C,  Ord.  58,  r.  15  (appeal);  E.  S.  C,  Ord.  39,  r.  4  (application  for 
new  trial).    The  notice  is  a  fourteen  days'  notice  (ibid.). 

(q)  Ibid.,  r.  3. 

(//)  Hughes  v.  Little  (1886),  18  Q.  B.  D.  32,  C.  A. 

(/)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  104  (2).    See  Be  Morris,  Ex 
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Sect.  7.— Costs,  Sect.  7. 

Sub-Sect.  1. — In  General.  Costs. 

1259.  The  court  or  a  judge  has  power  to  make  such  orders  as  to  in  general, 
costs  in  and  for  the  purpose  of  any  interpleader  proceedings  as 

may  be  just  and  reasonable  (A;).  As  a  general  rule,  the  applicant 
is  allowed  his  costs,  and,  so  far  as  the  claimants  are  concerned,  the 
rule  which  ordinarily  obtains  in  actions,  that  the  successful  party 
gets  his  costs,  is  followed  (Z).  A  party  who  has  obtained  an  order 
for  costs  is  a  judgment  creditor  for  the  purposes  of  garnishee 
proceedings  (m). 

Sub-Sect.  2. — Of  StaJceJwlder. 

1260.  In  interpleader  suits  in  equity  the  plaintiff  to  the  bill  {i.e.,  Rule  in 
the  applicant  for  relief)  was  ordinarily  given  his  costs  if  he  equity, 
conducted  himself  properly,  and  was  allowed,  if  necessary,  to 
recover  them  from  the  defendant  who  succeeded,  the  latter  in  turn 
being  entitled  to  recover  them,  together  with  his  own  costs,  from 

the  defendant  who  failed  (n).  The  plaintiff  was  generally  allowed 
to  deduct  his  costs  from  the  fund  in  court  (o),  and  he  was  not  liable 
for  the  interest  lost  to  the  successful  party  after  payment  of  the 
fund  into  court  (p). 

In  the  common  law  courts,  on  the  other  hand,  there  are  early  Rule  at 
decisions  under  the  Interpleader  Act  (q)  disallowing  costs  to  the  common  law, 
applicant  on  the  ground  that  the  relief  he  got  by  "  the  summary 
and  cheap  application"  was  sufficient  compensation  (r),  but  this 
view  did  not  universally  obtain  (s). 

The  ordinary  rule  in  all  divisions  of  the  High  Court  now  is  that  Rule  in  all 
where  the  stakeholder  has  acted  properly  {t)  he  is  allowed  his  costs  ^jj^^^^^^^^^ 

■  — - — —  — —  ■  Court. 

parte  Streeter  (1881),  19  Ch.  D.  216,  0.  A.;  and  title  Bankruptcy  and 
Insolvency,  Vol.  II.,  pp.  263,  265. 

(k)  E.  S.  C.,  Ord.  57,  r.  15.  This  rule  appears  to  be  a  mere  repetition  of  the 
last  clause  of  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58),  s.  1,  and 
must  be  similarly  construed  (Rhodes  v.  Bawson (1886),  16  Q.  B.  D.  548,  0.  A.,  per 
LiNDLEY,  L.J.,  at  p.  553).  Eormerly  costs  were  not  allowed  until  the  termina- 
tion of  the  proceedings  (see  Hood  v.  Bradbury  (1844),  6  Man.  &  G.  981 ;  see 
also  Bland  v.  Belano  (1838),  6  Dowl.  293). 

(Z)  See  Re  Rogers,  Ex  parte  Sussex  {Sheriff),  [1911]  1  K  B.  104,  110. 

(w)  Hartley  v.  Shemwell,  Marples  v.  Hartley  (1861),  1  B.  &  S.  1 ;  and  see  title 
Execution,  Yol.  XIY.,  pp.  90  et  seq. 

{n)  Hendry  v.  Key  (1756),  1  Dick.  291. 

(o)  Craivford  v.  Fisher  (1842),  1  Hare,  436,  444  ;  Meux  v.  Bell  (1841),  1  Hare, 
73,  98. 

Ip)  East  India  Co.  v.  Campion  (1837),  4  01.  &  Fin.  616,  H.  L. ;  see  also 
Campion  v.  Colvin  (1836),  3  Bing.  (n.  c.)  17. 

{q)  Stat.  (1831)  1  &  2  Will.  4,  c.  58  (see  note  {I),  p.  581,  ante). 

(r)  Lambert  v.  Cooper  (1837),  5  Dowl.  547,  549  ;  see  also  Roberts  v.  Bell  (1857), 
7  E.  &  B.  323. 

(s)  Pitches  V.  EdQiey  (1838),  6  Scott,  582 ;  Reeves  v.  Barraud  (1839),  7  Scott, 
281;  Parker  v.  Finnett  (1833),  2  Dowl.  662  ;  Cotter  v.  Baiik  of  England  (1834), 
2  Dowl.  728;  Buear  v.  Mackintosh  (1834),  2  Dowl.  730.  In  these  very  early 
cases  the  practice  which  now  prevails  was  considered  the  proper  practice. 

{t)  For  cases  as  to  costs  where  the  conduct  of  the  stakeholder  was  questioned, 
see  Crawford  v.  Fisher,  supra,  at  p.  444 ;  Scottish  Union  Insurance  Co.  v.  Steele 
(1864),  9  L.  T.  677  ;  Symes  v.  Magnay  (1855),  20  Beav.  47. 
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Sect.  7. 
Costs. 


Power  to 
order  costs  of 
proceedings 
in  the  action 
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Costs  against 
applicant. 


out  of  the  fund  or  subject-matter  in  dispute,  and  the  claimant  who 
is  in  the  wrong  has  to  indemnify  to  that  extent  the  claimant  who 
is  entitled  to  the  fund  (u).  Moreover,  in  addition  to  his  costs,  the 
stakeholder  is  allowed  any  charges  to  which  he  may  be  entitled, 
e.g.,  as  warehouseman  or  auctioneer,  out  of  the  fund  or  other 
subject-matter  of  the  dispute,  both  costs  and  charges  being  allowed 
as  a  first  charge  on  the  fund  (a).  Where,  however,  the  applicant  has 
unnecessarily  caused  any  portion  of  the  costs,  he  may  be  disallowed 
that  portion,  and  may  be  ordered  to  pay  the  costs  occasioned  by 
his  misconduct  (b) . 

1261.  On  the  hearing  of  the  interpleader  summons  taken  out 
by  the  defendant,  the  master  has  power  to  order  that  the  plaintiff 
in  the  action  shall  pay  the  applicant's  costs  in  the  action,  apart 
from  his  costs  in  the  interpleader  proceedings  (c). 

1262.  Where,  instead  of  interpleading,  the  stakeholder  litigates 
with  both  parties  separately,  he  loses  the  benefit  of  the  former 
procedure  and  may  have  to  pay  costs  as  against  one  of  the  parties 
instead  of  being  allowed  his  costs  out  of  the  fund  (d). 


Sub-Sect.  S.—Of  Sheriff. 

Present  rule.  1263.  In  the  absence  of  misconduct,  the  sheriff  is  entitled  to  all 
his  costs,  charges,  and  expenses  reasonably  incurred,  from  the 
commencement  of  the  interpleader  proceedings  to  their  final 
determination  (e).    Where,  however,  he  improperly  commences  or 


(it)  Cotter  Y.  Bank  of  England  (1834),  2  DowL  728  ;  Duear  v.  Mackintosh  (1834), 
2  Dowl.  730  ;  Symes  v.  Magnay  (1855),  20  Beav.  47  ;  Laing  v.  Zeden  (1874),  9 
Ch.  App.  736  ;  Bearle  &  Co.  v.  Matthews,  [1883]  W.  N.  176  ;  Reading  v.  London 
School  Board  (1866),  16  Q.  B.  D.  686;  Goodman  v.  Blake  (1887),  19  Q.  B.  D.  77. 

(a)  Attevhorough  v.  St.  Katharine's  Dock  Co.  (1878),  3  C.  P.  D.  450,  466,  C.  A. ; 
De  Rothschild  Freres  v.  Morrison,  Kekewich  &  Co.,  La  Banque  de  Paris  et  des 
Pays  Bas  v.  Same,  La  Banque  de  France  v.  Same  (1890),  24  Q.  B.  D.  750,  C.  A. ; 
Harwood  v.  Betham  (1832),  1  L.  J.  (ex.)  180. 

{I)  Searle  &  Co.  v.  Mattheius,  supra. 

(c)  R.  S.  C,  Ord.  54,  r.  12,  as  amended  by  E.  S.  0,,  June,  1908,  doing  away 
with  the  decision  in  Hansen  v.  Maddox  (1883),  12  Q.  B.  D.  100. 

(cZ)  Laing  v.  Zeden,  supra. 

(e)  Searle  &  Co  v.  Matthews,  supra.  In  several  of  the  earlier  decisions  under 
the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  the  sheriJff  was  refused 
costs  because  he  was  considered  to  be  extremely  well  o&.  in  being  protected 
against  an  action  at  so  cheap  a  rate  {Barker  v.  Dynes  (1832),  1  Dowl.  169 ; 
Boiudler  v.  Smith  (1832),  1  Dowl.  417  ;  and  see  Morland  v.  Chifty  (1833),  1  Dowl. 
520;  Oram  v.  Sheldon  (1835),  3  Dowl.  640;  Field  v.  Cope  (1832),  1  DowL  567; 
Jones  V.  Letuis  (1841),  8  M.  &  W.  264;  Cox  v.  Fenn  (1838),  7  Dowl.  50; 
Lambert  v.  Cooper  (1837),  5  Dowl.  547  ;  Beswick  v.  Thomas  (1 837),  5  Dowl.  458). 
He  was,  however,  allowed  to  retain  out  of  the  goods  seized  his  charges  for 
poundage  and  his  expenses  of  remaining  in  possession,  where  neither  party 
appeared  {Eveleigh  v.  Salshury  (1836),  5  Dowl.  369  ;  see  also  Hammond  v.  Nairn 
(1841),  9  M.  &  W.  221),  or  where  the  execution  creditor  or  claimant  abandoned 
{Dahhs  \.  Humphries  (1835),  3  Dowl.  377;  Wills  y.  Hopkins,  Bragg  v.  Same 

(1835)  ,  3  Dowl.  347),  or  after  trial  against  the  unsuccessful  party  {Scales  y. 
Sargeson  (1835),  4  Dowl.  231  ;  Bahhs  y.  Humphries,  supra;  West  y.  Rotherham 

(1836)  ,  2  Bing.  (n.  c.)  527).  In  other  early  cases  he  was  allowed  his  costs  as 
against  the  claimant  who  abandoned  {Scales  v.  Sargeson,  supra;  Wills  y.  Hopkins, 
Bragg  v.  Same,  supra).  After  the  coming  into  operation  of  the  Eules  of  the 
Supreme  Court  it  was  laid  down  that  the  sheriff  was  entitled,  in  the  absence  of 
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continues  the  proceedings  he  may  be  disallowed  his  own  costs  (/), 

and  even  ordered  to  pay  to  the  other  parties  the  costs  occasioned  Costs. 

by  his  misconduct  (g), 

1264.  Where  the  sheriff  improperly  remains  in  possession  he  will  Possession 
not  be  allowed  possession  money  for  that  time  (h).    Nor  will  extra  ^^^^J' 
possession  money  be  allowed  if  it  is  unnecessarily  incurred  owing  to 
irregular  procedure  by  the  (sheriff  (i).    But  if  the  sheriff  acts  in 
obedience  to  an  order  of  the  court  he  will  be  allowed  his  costs  of 

so  acting,  although  in  the  end  it  turns  out  that  the  seizure  was 
wrongful  (A;). 

1265.  Where  the  claimant  is  unsuccessful,  the  sheriff  is  still  Form  of  order 
entitled  to  insist  that  the  order  directs  the  execution  creditor  to  pay  J^^^^^^^J^^"  j, 
thB  sheriff's  costs  and  charges  in  the  first  instance,  with  a  remedy  p^ay  s^heriffTn 
over  to  the  execution  creditor  against  the  claimant,  on  the  ground  lirst  instance, 
that  he  is  entitled  to  get  his  costs  from  the  party  upon  whose 
directions  he  acted  and  who,  therefore,  in  a  sense,  made  it  necessary 

that  interpleader  proceedings  should  be  resorted  to{l). 

Where  the  landlord  distrained  for  rent  after  the  sheriff  had  Order  where 
seized  and  a  claim  had  been  made  upon  which  interpleader  ^^^^^ 
proceedings  were  commenced  and  an  issue  ordered,  but  upon  the 
landlord  distraining  the  issue  was  not  proceeded  with,  it  was  held 
that  the  execution  creditor  should  pay  the  sheriff's  costs  in  the 
first  place  and  that  the  claimant  should  repay  half  to  him  from  the 
date  of  the  claim  (m), 

1266.  A  sheriff  is,  as  a  rule,  entitled  to  recover  his  expenses  Costs  of 
reasonably  incurred  in  keeping  the  things  seized,  e.g.,  when  cattle  ^e^^^J^fi-te^' 


misconduct,  to  his  costs  from  the  time  the  interpleader  proceedings  commenced — 
that  is  to  say,  as  against  an  unsuccessful  claimant  he  was  entitled  to  costs  and 
possession  money  from  the  time  of  the  notice  of  claim  or  from  the  time  of  sale, 
whichever  was  first ;  and  as  against  the  unsuccessful  execution  creditor,  or 
where  the  execution  creditor  abandoned,  he  was  entitled  to  costs  from  the  time 
at  which  the  latter  authorised  the  carrying  on  of  the  interpleader  proceedings 
{Searle  &  Co.  v.  Mattheius,  [1883]  W.  N.  176  ;  Goodman  v.  Blake  (1887),  19 
Q.  B.  p.  77 ;  Bramsden  v.  Barker  (1885),  1  T.  L.  E.  510,  C.  A.).  Where  a 
claim  is  made  improperly  by  the  execution  debtor  on  behalf  of  another  he  may 
have  to  pay  the  sheriff 's  costs  (Leiuis  v.  Eicke  (1834),  2  Dowl.  337;  Bhilhy  v. 
Ikey  (1833),  2  Dowl.  222). 

(/)  C.  V.  B.,  [1883]  W.  N.  207;  see  also  Glasier  v.  Cooke  (1835),  5  Nev.  & 
M.  (k.  b.)  680;  Brosser  v.  Mallison  (1884),  28  Sol.  Jo.  411,  616,  0.  A. 

{g)  Ford  v.  Dillij  (1822),  5  B.  &  Ad.  885  ;  Bishop  v.  HinMman  (1833),  2  Dowl. 
166  (where  the  claim  was  clearly  bad  in  law) ;  Balton  v.  Furness  (1866),  35  Beav. 
461  (failure  to  give  notice  of  claim) ;  Re  Oxfordshire  (Sheriff)  (1837),  6  Dowl. 
136  (where  claim  made  by  holder  of  bill  of  sale).  But  now  a  sheriff  may  inter- 
plead where  the  claimant  has  a  bill  of  sale  over  the  goods  ;  see  Sferji  v.  Tegner, 
[1898]  1  Q.  B.  37,  C.  A.,  cited  p.  604,  ante. 

[h]  Underden  v.  Bargess  (1835),  4  Dowl.  104 ;  compare  Scales  v.  Sargeson  (1836), 
4  Dowl.  231. 

(i)  Clark  v.  Chetwode  (1836),  4  Dowl.  635.  The  reasonableness  of  the  sheriff's 
charges  can  be  dealt  with  on  taxation ;  see  Lo7ig  v.  Bray,  Fx  parte  Wright 
(1862),  10  W.  E.  841. 

(k)  Bland  v.  Delano  (1838),  6  Dowl.  293. 

(l)  Smith  V.  Barlow  (1884),  26  Ch.  D.  605,  C.  A.;  Stern  v.  Tegner,  supra ; 
Todd  V.  M'Keevir,  [1895]  2  I.  E.  400,  0.  A. ;  Re  Rogers,  Ex  parte  Sussex  (Sheriff), 
[1911]  1  K  B.  104,  110. 

(m)  Lavjson  v.  Carter  (1893),  63  L.  J.  (q.  b.)  159. 


of  dispute. 


Interpleader. 


are  seized  he  is  entitled  to  his  expenses  for  agisting  or  keeping 
them  (n). 

1267.  A  sheriff  is  not  entitled  as  a  rule  to  his  costs  of  appearing 
at  the  hearing  of  an  appeal  from  the  judgment  on  the  issue,  even 
where  he  has  been  served  with  notice  of  the  appeal,  as  he  is  not 
a  party  to  the  issue  (o).  But  if  he  has  an  interest  in  the  appeal 
on  account  of  the  possibility  of  his  costs  being  in  jeopardy,  he  may 
be  entitled  to  appear  and  to  his  costs  ( p),  which  may  be  ordered 
to  be  paid  by  the  party  who  may  ultimately,  at  the  new  trial 
ordered,  be  found  to  be  in  the  wrong  (5). 

1268.  Where  the  sheriff,  after  interpleader  proceedings  have  been 
commenced,  is  served  with  notice  of  a  receiving  order  before  sale  or 
completion  of  the  execution  within  the  meaning  of  the  Bankruptcy 
Acts  (r),  he  is  bound  to  deliver  the  goods  or  the  proceeds  to  the 
official  receiver,  and  is  not  entitled  as  against  him  or  the  trustee 
in  bankruptcy  to  costs  for  the  time  he  remains  in  possession  after 
service  of  the  notice.  He  is  only  entitled  to  his  costs  up  to  the 
time  of  service  (s).  These  costs  are  made  a  first  charge  upon 
the  goods  or  money  (Q,  but  poundage  is  not  included  in  them  (a). 
Where  there  has  been  some  delay  during  the  interpleader  pro- 
ceedings by  which  possession  money  has  been  increased,  but  for 
which  the  sheriff  is  not  responsible,  he  is  entitled  to  withhold  his 
possession  money  for  the  whole  time  (5).  He  is  not  so  entitled  if 
remaining  in  possession  was,  in  the  circumstances,  improper  (c). 
The  sheriff  is  entitled  to  his  costs  of  the  interpleader  proceedings, 
as  they  are  "  costs  of  the  execution  "  within  the  Bankruptcy  Act, 
1890  (d),  but  is  not  entitled  to  deduct  the  costs  of  the  execution 
creditor  or  of  the  claimant,  since  these  costs  do  not  come  within  the 
Act  (d). 


(n)  Malone  v.  Ross,  [1900]  2  I.  E.  586,  C.  A. ;  Brady  v.  Williams,  [1898] 
2  I.  R.  703  ;  but  compare  Oashell  v.  Sefton  (1845),  14  M.  &  W.  802. 

(0)  Re  Morris,  Ex  'parte  Webster  (1882),  22  Ch.  D.  136,  C.  A. 

(^)  Trickett  &  Co.  v.  Girdlestone  (1897),  103  L.  T.  Jo.  81. 

Iq)  Re  Morris,  Ex  parte  Streeter  (1881),  19  Ch.  D.  216,  C.  A. 

(r)  Bankruptcy  Act,  1890  (53  &  54  Yict.  c.  71),  s.  11  (1) ;  see  title 
Bankkuptcy  and  Insolvency,  Yol.  11. ,  pp.  271  et  seq, 

(s)  Re  Harrison,  Ex  parte  Essex  {Sheriff),  [1893]  2  Q.  B.  111. 

(t)  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11  (1);  and  see  title 
Execution,  Yol.  XIV.,  pp.  34,  36. 

(a)  Re  Thomas,  Ex  parte  Middlesex  {Sheriff),  [1899]  1  Q.  B.  460,  C.  A. 

{b)  Re  Levy,  Ex  parte  Essex  {Sheriff)  (1890),  63  L.  T.  291 ;  Re  Beeston, 
[1899]  1  a  i3.  626,  C.  A.,  approving  Re  Hurley  (1893),  10  Morr.  120  (sheriff 
in  possession  for  fifteen  months  at  request  of  execution  creditor  and  with 
consent  of  execution  debtor) ;  see  also  Re  Fenton,  Ex  parte  Lithgow  (1878), 
10  Oh.  D.  169  ;  Re  English  and  Ayling,  Ex  parte  Murray  &  Co.,  [1903]  1  K.  B. 
680. 

(c)  Re  Finch,  Ex  parte  Essex  {Sheriff)  (1891),  65  L.  T.  466  (sheriff  held  not 
entitled  to  recover  as  against  the  debtor  or  the  debtor's  estate  costs  of  remaining 
in  possession  for  an  unreasonable  period  at  the  request  of  the  execution  creditor 
but  -without  consent  of  the  debtor). 

(tZ)  53  &  54  Vict.  c.  71,  s.  11  (1),  (2).  See  Re  Rogers,  Ex  parte  Sussex  {Sheriff), 
[1911]  1  K.  B.  104.  In  such  case  the  taxing  master  in  bankruptcy  is  entitled  to 
tax  the  sheriff's  bill  of  costs  and  disallow  the  costs  of  the  execution  creditor  and 
claimant,  although  they  have  been  allowed  by  a  taxing  master  acting  under  the 
order  of  a  King's  Bench  master  made  on  the  interpleader  proceedings  (see 
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1269.  "Where  on  receipt  of  notice  of  claim  to  goods  or  chattels     ^^ect.  7. 
taken  in  execution,  the  execution  creditor  within  four  days  admits  Costs, 
the  claim  and  notifies  the  sheriff  or  his  officer  to  that  effect,  he  wherTdaim 
is  only  liable  to  the  sheriff  for  any  fees  and  expenses  incurred  admitted  by 
prior  to  the  receipt  by  the  sheriff  of  the  notice  admitting  the  execution 
claim  (<?).    If  no  admission  by  the  execution  creditor  is  received  in 

due  time,  and  the  claimant  does  not  withdraw  his  claim  by  notice 
in  writing  to  the  sheriff  or  his  officer,  the  sheriff  may  apply  for  an 
interpleader  summons,  and  if,  after  the  issue,  but  before  the  return  of 
the  summons,  the  execution  creditor  admits  the  claim  by  notice 
in  writing  to  the  sheriff  or  his  officer  and  to  the  claimant,  or  the 
claimant  withdraws  his  claim  by  notice  in  writing  to  the  sheriff  or 
his  officer  (/),  the  judge  or  master  may  make  an  order  for  pay- 
ment of  the  sheriff's  costs,  fees,  charges  and  expenses,  and  the 
other  party's  costs  against  the  execution  creditor  or  the  claimant  as 
the  case  may  be(/). 

Sub-Sect.  4. — Of  Parties  other  than  the  Applicant. 

1270.  The  ordinary  rule  that  the  party  who  fails  to  appear,  or  ingeneraL 
abandons,  or  is  unsuccessful,  pays  the  costs  of  the  successful  party 
applies  in  interpleader  matters  as  in  actions  ig),  and  he  must 

also,  as  a  rule,  pay  the  applicant's  costs  and  charges  {h).    But  the 

Bankruptcy  Act,  1890  (53  &  54  Yict.  c.  71),  s.  11  (2) ;  Bankruptcy  Eules,  1886 
and  1894,  r.  119  ;  Re  Rogers,  Ex  parte  Sussex  (Sheriff),  [1911]  1  K.  B.  104). 

(e)  E.  S.  C,  Ord.  57,  r.  16;  and  see  further,  as  to  withdrawal  by  sheriff, 
p.  589,  a7ite. 

(/)  E.  S.  C,  Ord.  57,  r.  17;  Ferkins  v.  J)urto7i  (1833),  2  Dowl.  108. 

{g)  Boiven  v.  Bramidge  (1833),  2  Dowl.  213  (trial  of  issue) ;  Perkins  v.  Burton, 
supra  (non-appearance  of  claimant)  ;  Daihs  v.  Humphries  (1835),  3  Dowl. 
377;  Wills  v.  Hopkins  (1835),  3  Dowl.  346;  Hyland  v.  Lennox  (1891),  28 
L.  E.  Ir.  286  (abandonment) ;  Jo7ies  v.  Regan  (1840),  9  Dowl.  580 ;  Melville 
V.  Smark  (1841),  3  Man.  &  Gr.  57.  There  were  some  early  decisions  of  the 
common  law  courts  under  which  each  party  had  to  pay  their  own  costs  where 
no  blame  attached  to  anyone  or  in  the  absence  of  improper  conduct  in 
either  party ;  see  Oram  v.  Sheldon  (1835),  3  Dowl.  640  ;  Beswick  v.  Thomas 
(1837),  5  Dowl.  458  ;  Morland  v.  Chitty  (1833),  1  Dowl.  520;  Jones  v.  Lewis 
(1841),  8  M.  &  W.  264;  Lambert  v.  Cooper  (1837),  5  Dowl.  547.  In  Steel  v. 
Rowe  (1890),  90  L.  T.  Jo.  10,  it  appears  to  have  heen  held  in  chambers  that 
there  was  no  power  to  order  costs  against  a  claimant  who  did  not  appear,  but 
this  is  contrary  to  Perkins  v.  Burton,  supra,  and  is  not  followed  in  practice.  It 
was  held  under  the  Interpleader  Act  (stat.  (1831)  1  &  2  Will.  4,  c.  58)  that 
where  the  claimant  appeared  merely  to  object  to  the  irregularity  of  the  pro- 
ceedings, and  not  to  litigate  his  claim,  there  was  not  a  sufficient  appearance 
under  that  Act  to  make  him  liable  for  costs  (Grazehrook  v.  Pickford  (1842),  10 
M.  &  W.  279).  But  where,  though  he  had  made  no  affidavit  in  support  of  his 
claim,  he  was  represented  by  counsel  on  the  hearing  of  the  summons,  who, 
after  hearing  the  stakeholder's  case,  consented  to  an  order  barring  the  claim, 
and  asked  that  no  action  should  be  brought  by  or  against  either  party,  it  was 
held  that  there  was  a  sufficient  appearance  to  justify  the  making  of  an  order  for 
costs  [Rooda  v.  Gun  and  Shot,  and  Griffin's  JVJiarves  Co.,  Ltd.  (1873),  28  L.  T. 
635).  ^  These  cases  appear  to  infer  that  there  is  no  power  to  order  costs  against 
a  claimant  who  does  not  appear  at  all,  but  this  is  not  in  accordance  with  the 
present  practice  (see  the  text,  supra). 

(h)  See  pp.  621,  622,  ante.  See  also  Kimberley  y.  Hickma7i  (184:6),  1  Saund.  &  C. 
90  (where  a  claimant  had  neglected  to  proceed  to  trial  as  directed  by  the  order, 
on  an  application  by  the  execution  creditor  that  he  should  proceed  to  trial  at  the 
next  assizes  and  pay  the  costs  occasioned  by  his  default,  together  with  the  costs 
of  the  application.    Held  that  the  claimant  must  pay  the  costs  occasioned  by 
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to  include 
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matter  is  one  for  the  discretion  of  the  court  (i),  and  in  a  proper 
case,  as  on  the  trial  of  an  action,  the  successful  party  may  be 
deprived  of  his  costs  (A:). 

1271.  The  claimant  is  only  liable  for  costs  and  charges 
subsequent  to  the  date  of  his  notice  of  claim  (l).  Where  the 
order  directs  a  sale  by  the  sheriff  unless  the  claimant  gives  security 
within  a  stated  time,  and  the  security  is  not  given  till  the  last 
moment,  or  not  at  all,  the  claimant,  though  ultimately  successful 
on  the  issue,  must  pay  the  sheriff's  charges  between  the  date  of 
the  order  and  his  giving  security  or  sale,  as  the  case  may  be,  since 
it  is  for  his  benefit  that  the  goods  were  kept,  but  he  may  be 
entitled  to  have  such  costs  included  in  the  costs  given  him  against 
the  execution  creditor  (m) . 

1272.  Where  the  claimant  succeeds  in  substance  as  against  an 
execution  creditor,  though  it  happens  that  he  is  not  entitled  to  all 
the  goods  claimed,  he  is,  as  a  rule,  entitled  to  the  costs  of  the 
issue  (n) ;  and  where  the  claimant  succeeds  as  to  part,  and  the 
execution  creditor  as  to  the  other  part,  the  costs  may  be  divided 
and  ordered  to  be  taxed  on  that  principle  without  reference  to 
consideration  as  to  which  party  was  plaintiff  and  which  defen- 
dant (a).  So  also  on  a  stakeholder's  interpleader,  if  each  of  the 
claimants  succeeds  in  part,  each  party  may  have  to  pay  his  own 
costs  (b), 

1273.  The  costs  of  the  successful  party  include  the  costs  of  an 
application  to  take  the  money  out  of  court  (c),  or  to  obtain  the 
subject-matter  of  the  dispute  from  the  stakeholder  (d)  where  such 
an  application  is  necessary. 

1274.  The  successful  claimant  in  a  sheriff's  interpleader  is 
entitled  to  recover  as  costs  from  the  execution  creditor  the  sheriff's 
charges,  such  as  possession  money  and  expenses  of  sale  subsequent 

his  default,  but  that  the  costs  of  the  application  ought  to  be  made  costs  in  the 
cause). 

(i)  E.  S.  C,  Ord.  57,  r.  15. 

(k)  Field  V.  Rivington  (1889),  5  T.  L.  E.  642,  C.  A.  ;  see  also  Swaine  v.  Spencer 
(Stephen)  (1841),  9  Dowl.  347.  As  to  what  is  good  cause  for  depriving  a 
successful  party  of  his  costs,  see  title  Practice  and  Procedtire  and,  inter 
alia,  Sutclife  v.  Smith  (1886),  2  T.  L.  E.  881,  0.  A.;  Huxley  v.  West  London 
Exte7ision  Rail.  Co.  (1889),  14  App.  Cas.  26,  32  ;  Forster  v.  Farquhar,  [1893]  1 
Q.  B.  564,  0.  A.  ;  Granville  &  Co.  v.  Firth  (1903),  72  L.  J.  (k.  b.)  152,  0.  A. 

(l)  Qaskell  v.  Sefton  (1845),  14  M.  &  W.  802;  Goodman  v.  Blake  (1883),  19 
a  B.  D.  77. 

{m)  Malone  v.  Ross,  [1900]  2  I.  E.  586,  0.  A. 

[n)  Plummerw.  Price  (1878),  39  L.  T.  657,  C.  A. 

(a)  Lewis  v.  Holding  (1840),  9  Dowl.  652;  Dixon  v.  Yates  (1833),  5  B.  &  Ad. 
313  ;  Clifton  v.  Davis  (1856),  6  E.  &  B.  392  (where  the  claimant  succeeded  as  to 
five-sixths  and  the  execution  creditor  as  to  the  remaining  sixth) ;  overruling 
Staleij  V.  Bedwell  (1839),  10  Ad.  &  El.  145 ;  Cummins  v.  Kavanagh  (1890),  25 
I.  L.  T.  24. 

(b)  Garr  v.  Edwards  (1839),  8  Dowl.  29  (where  the  plaintiff  to  an  issue 
claimed  £183,  part  of  a  sum  of  £492  17s.  6r?.  in  the  hands  of  a  stakeholder,  the 
defendant  to  ihe  issue  claiming  the  whole  amount,  a  verdict  being  found  for  the 
plaintiff  for  £50.   Held  that  each  party  must  pay  his  own  costs). 

(c)  Casel  V.  Fariente  (1844),  7  Man.  &  G.  527  ;  Meredith  v.  Rogers  (1839), 
7  Dowl.  596. 

{d)  Barnes  v.  Bank  of  England  (1838),  7  Dowl.  319. 
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to  the  order  on  the  interpleader  summons  (e),  or  to  the  repayment  to     ^ect.  7. 
him  by  the  execution  creditor  of  the  amount  deducted  by  the  sheriff  Costs, 
from  the  proceeds  of  a  sale  of  the  goods  for  the  charges  of  the 
latter  (/). 

1275.  In  a  sheriff's  interpleader  there  is  no  power  to  order  costs,  No  power  to 
payable  by  the  claimant  to  the  execution  creditor  as  a  result  of  the      off  costs 
trial  of  the  issue,  to  be  set  off  against  the  costs  payable  by  the  J^pecf  oTan 
execution  creditor  under  an  order  made  in  the  original  action  (g).  action. 

1276.  Where  the  unsuccessful  claimant  is  a  married  woman  an  Costs  against 
order  may  be  made  for  payment  of  the  costs  out  of  her  separate  ^  "aarned 
estate,  subject  to  a  restraint  upon  anticipation  {h). 

1277.  If  the  execution  debtor  becomes  bankrupt,  and  the  official  Bankruptcy 
receiver  intervenes  before  the  sale  is  completed,  the  costs  of  the  ^jg^^^j^^Qf"^' 
execution  creditor  and  of  the  claimant,  although  directed  by  the  saiel^^^ 
order  made  in  the  interpleader  proceedings  to  be  paid  out  of 

the  proceeds  of  the  sale,  may  not  be  deducted  by  the  sheriff  from 
the  amount  he  must  pay  over  to  the  official  receiver  (t) . 

1278.  Where  the  order  for  an  issue  reserved  the  question  of  costs.  Where  costs 
and  subsequently  the  defendant  to  the  issue  obtained  an  order  that  ons^sue 
the  order  for  the  issue  be  discharged  unless  the  plaintiff  to  the  and  order  for 
issue  took  certain  steps  within  a  stated  time,  and,  on  the  plaintiff's  iss^e 
failure  to  take  the  steps,  obtained  a  further  order  for  payment  of  ^Sarged^^^ 
his  costs,  it  was  held  that  the  order  for  costs  was  rightly  made,  as, 
notwithstanding  the  terms  of  the  order  of  discharge,  there  was 

still  jurisdiction  under  the  first  order  {h). 


Part  III. — Interpieader  in  County  Courts. 

Sect.  1 . — J  urisdiction. 

1279.  Coimty  courts  have  jurisdiction  to  grant  relief  by  means  of  Enactments, 
interpleader  in  proceedings  which  have  been  commenced  in  the 
county  courts  and  also  in  proceedings  transferred  to  them  from  the 
High  Court.  The  jurisdiction  in  proceedings  commenced  in  the 
county  court  was  first  given  for  the  protection  of  high  bailiffs 
only  (l).  This  was  extended  by  the  Judicature  Act,  1873  (m),  which 
gave  inferior  courts  power  to  grant  such  relief,  redress,  or  remedy 
in  as  full  and  ample  a  manner  as  might  and  ought  to  be  done  in 
the  High  Court.    But  a  county  court  is  still  unable  to  grant  relief 


(e)  Goodman  v.  BlaJce  (1887),  19  Q.  B.  D.  77. 

(/)  Blaker  v.  Seager  (1897),  76  L.  T.  392. 

(g)  Barker  v.  Hemming  (1880),  5  Q.  B.  D.  609,  C.  A. 

(A)  Nu7in  <^  Co.  V.  Tyson  (1901),  17  T.  L.  E.  624.  See  title  Husband  and 
Wife,  Vol.XYL,p.  374. 

{i)  Re  Rogers,  Ex  parte  Sussex  {SJieriff),  [1911]  1  K.  B.  104. 
(k)  Wicks  V.  Wood  (1878),  26  W.  E.  680. 

(l)  County  Courts  Act,  1846  (9  &  10  Vict.  c.  95),  s.  118;  see  also  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142),  e.  31. 
(w)  36  &  37  Yict.  c.  66,  s.  89.   See  title  County  Couets,  Yol.  Ym.,  p.  432. 
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where  the  applicant  (other  than  the  high  bailiff)  is  not  at  the  time 
of  the  application  a  defendant  in  a  county  court  action  (n).  Persons 
who  merely  expect  to  be  sued  cannot  apply  for  relief  in  the  county 
court  as  they  may  in  the  High  Court  (o). 

The  jurisdiction  in  proceedings  commenced  in  the  county  court 
depends  upon  the  Judicature  Act,  1873  (p),  s.  89,  the  County  Courts 
Act,  1888  (q),  and  the  County  Court  Eules,  1903— 1911  (r). 

Sect.  2.— Cases  in  tvhich  Relief  may  he  given. 

1280.  The  high  bailiff  may  apply  for  relief  whenever  a  claim  is 
made  to  or  in  respect  of  any  goods  or  chattels  taiken  in  execution 
under  a  process  of  the  court,  or  in  respect  of  the  proceeds  or 
value  thereof  {a), 

1281.  Belief  maybe  given  to  a  defendant  in  an  action  brought 
by  the  assignee  of  a  debt  or  chose  in  action,  who  has  had  notice 
that  the  assignment  is  disputed,  as  to  the  whole  or  part  of  the 
debt  or  chose  in  action,  by  the  assignor  or  anyone  claiming  from 
or  under  him,  and  also  where  the  defendant  in  any  such  action, 
or  in  any  other  action  for  any  debt,  chose  in  action,  money, 
goods  or  chattels,  has  had  notice  of  any  other  opposing  or  con- 
flicting  claims  to  the  whole  or  any  part  of  the  subject-matter 
of  the  action  (6).  The  titles  of  the  plaintiff  and  the  claimant 
need  not  have  a  common  origin,  but  may  be  adverse  to  and 
independent  of  each  other  (c). 

Sect.  3. —  Conditions  of  Relief , 

1282.  No  conditions  similar  to  those  obtaining  in  the  High  Court 
are  attached  to  applications  by  a  high  bailiff,  but  where  the  applicant 
is  a  defendant,  he  must  satisfy  the  registrar  by  affidavit  that  he  claims 
no  interest  in  the  subject-matter  in  dispute  other  than  for  charges 
and  costs,  that  he  does  not  collude  with  either  the  plaintiff  or  the 
claimant,  and  that  he  is  willing  to  pay  or  transfer  the  subject-matter 

{n)  Judicature  Act,  18Y3  (36  &  37  Vict.  c.  66),  s.  89 ;  County  Court  Eules, 
Ord.  27,  r.  15  (1).  The  main  reason  for  this  limitation  seems  to  be  due  not  to 
any  words  of  the  statute  itself,  which  are  of  a  wide  character,  but  to  the  absence^ 
of  any  provision  of  practice  as  to  an  originating  summons  under  which  such 
issues  are  raised  in  the  High  Court. 

(o)  See  p.  586,  ante. 

Ijp)  36  &  37  Yict.  c.  66. 

(q)  51  &  52  Vict,  c.  43,  s.  120 ;  ihid.,  s.  156  (deposit  by  claimant  of  value  of 
subject-matter  with  bailiff  or  security  to  be  given);  ihid.,  s.  157  (power  of 
court  to  issue  summons  on  application  by  high  bailiff  calling  parties  before  it 
to  interplead). 

(r)  County  Court  Eules,  Ord.  27,  and  Ord.  53,  rr.  14—17.  Eor  the  jurisdic- 
tion of  the  county  court  in  interpleader  proceedings  remitted  from  the  High 
Court,  see  title  County  Courts,  Vol.  VIII.,  p.  443. 

(a)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  157. 

{b)  County  Court  Eules,  Ord.  27,  r.  15  (1).  Where  the  application  arises  out 
of  an  assignment,  it  is  essential  that  the  applicant  has  had  due  notice  thereof  in 
writing  (Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6);  Be  New  Hamburg 
and  Brazilian  Bailway  Co.,  [1875]  W.  N.  239) ;  see  p.  584,  ante.  The  claims- 
must  be  adverse  and  conflicting  in  the  sense  of  being  claims  to  the  same  thing- 
{Oreatorex  v.  ShacJde,  [1895]  2  Q.  B.  249) ;  and  see  p.  586,  ante. 

(c)  County  Court  Eules,  Ord.  27,  r.  15  (3) ;  see  p.  584,  ante. 
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into  court  or  dispose  of  it  as  the  court  may  direct  (cl).    Copies  of  ^^^t.  3. 

the  affidavits  must  be  lodged  with  the  registrar  for  the  plaintiff  and  Conditions 

claimant  (e).  of  Relief. 

Sect.  4. — The  Claim, 


Practice  in 
interpleader 
by  hi  eh 
bailiff. 


Extent  of 
particulars 
to  be  given. 


Sub-Sect.  1. — How  and  luJien  made. 

1283.  Where  a  claim  arises  out  of  process  of  the  court  it  must  be 
made  in  writing  (/).  If  the  claim  is  not  admitted  by  the  execution 
creditor  within  four  days  of  his  receipt  of  notice  of  the  claim  sent 
to  him  by  the  high  bailiff,  and  the  claimant  persists  in  his  claim, 
the  high  bailiff  shall  apply  for  an  interpleader  summons  to  be 
issued  ig). 

1284.  Five  clear  days  at  least  before  the  return  day  the  claimant  Particulars, 
must  deliver  to  the  high  bailiff,  or  leave  at  the  office  of  the  registrar, 

two  copies  of  the  particulars  of  the  goods  or  chattels  claimed,  and 
of  the  grounds  of  his  claim,  with  his  full  name,  address,  and 
description  (h). 

Where  the  claim  is  by  a  landlord  for  rent,  particulars  must  be 
given  of  the  amount,  period,  and  premises  in  respect  of  which  it  is 
claimed  (i). 

1285.  Particulars  which  merely  state  that  the  goods  claimed  are 
the  property  of  the  claimant  without  giving  the  grounds  for  the 
claim  are  insufficient  (j),  but  particulars  giving  the  date  of  and 
parties  to  an  assignment  under  which  the  claim  is  made  are  a 
sufficient  compliance  with  the  rule  (k).  The  goods  claimed  need 
not  be  specifically  set  out  (I),  and  slight  errors  in  the  particulars 
will  not  invalidate  their  sufficiency  (m). 

1286.  Where  the  particulars  are  insufficient  or  not  delivered  in 
time,  the  judge  should  either  amend  them  or  order  a  new  summons 
to  be  issued,  as  he  is  bound  to  adjudicate  upon  the  claim  upon 
the  merits  (n).  Where  the  judge  erroneously  decides  that  the 
particulars  are  insufficient  and  orders  the  claimant  to  pay  costs, 
the  High  Court  may  order  him  to  adjudicate  upon  the  claim,  but 
has  no  jurisdiction  to  reverse  the  order  as  to  costs  (o). 

{d)  County  Court  Rules,  Ord.  27,  r.  15  (2);  ibid.,  Form  226;  see  p.  594,  ante. 
(e)  I  hid. 

If)  County  Court  Eules,  Ord.  27,  r.  1  (1). 
{g)  Ibid.,  T.3. 

(h)  Ibid.,  r.  5.    One  of  the  copies  must  forthwith  be  sent  by  the  high  bailiff 
by  post  to  the  execution  creditor  {ibid.). 

(i)  Ibid.    As  to  a  landlord's  claim  for  rent  where  process  has  been  issued,  see 
title  County  Courts,  Vol.  YIII.,  p.  563. 

(,/)  B.  V.  ChiUoJi  (1850),  15  Q.  B.  220 ;  Be  Cullum 
(1850),  19  L.  J.  (q.  b.)  319;  see  also  Bichardsoti  v. 
Exch.  367  (where  the  court  was  equally  divided). 

(k)  R.  V.  Richards  (1851),  20  L.  J.  (q.  b.)  351. 

[l]  Heslop  V.  M'George  (1851),  18  L.  T.  (o.  s.)  109  ;  R.  v.  StapijUon  (1851),  21 
L.  J.  (Q.  B.)  8. 

(m)  E.g.,  Re  Hardy  v.  Walker,  Ex  parte  M'Fee  (1853),  9  Exch.  261  (where 
the  address  ^iven  was  "  Elizabeth  Street  "  instead  of  "  Elizabeth  Terrace  "). 
(n)  Beswirk  v.  Boffeg  (1854),  9  Exch.  315. 

(o)  R.  V.  Richards,  supra;  Churchward  v.  Ouleman  (1866),  L.  R.  2  Q.  B.  18  ; 
but  see  Whitehead  v.  Procter  (1858),  3  H.  &  N.  532.    The  High  Coui't  may  also 
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Sect.  4. 
The  Claim. 
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proceedings 
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1287.  Where  damages  are  claimed  by  the  claimant  from  the 
execution  creditor  or  from  the  high  bailiff  in  respect  of  the  seizure, 
the  particulars  of  the  claim  to  the  goods  must  also  contain  a  state- 
ment of  the  amount  claimed  for  damages  and  the  grounds  of  the 
claim  ( jp). 

Where  such  a  claim  is  made,  the  high  bailiff  and  the  execution 
creditor,  or  either  of  them,  may  pay  into  court  a  sum  of  money 
in  satisfaction  of  the  claim,  and  the  payment  so  made  has  the  same 
effect  as  if  the  proceeding  were  in  an  action  in  which  the  claimant 
was  plaintiff  and  the  high  bailiff  or  execution  creditor  defendant  {q), 

1288.  Where  the  interpleader  proceedings  are  taken  by  a 
defendant  to  an  action,  no  provision  has  been  made  that  notice  of 
the  claim  in  writing  shall  be  given  as  in  the  case  of  interpleader  by 
the  high  bailiff';  but  where  the  claimant  persists  in  his  claim,  he 
must,  five  clear  days  at  least  before  the  return  day  of  the  inter- 
pleader summons,  leave  at  the  registrar's  office  three  copies  of 
particulars  of  the  grounds  of  his  claim,  one  of  which  the  registrar 
must  send  to  the  plaintiff,  and  the  other  to  the  defendant  (r). 

1289.  Where  an  order  is  made  in  the  High  Court  on  an 
interpleader  summons  issued  at  the  instance  of  the  sheriff,  trans- 
ferring the  proceedings  to  a  county  court,  the  claimant  must,  at 
least  five  clear  days  {s)  before  the  day  fixed  by  the  county  court  for 
the  hearing  of  the  proceedings  so  transferred,  lodge  with  the  registrar 
two  copies  of  the  particulars  of  the  goods  or  chattels  he  claims  and 
of  the  grounds  of  his  claim,  one  of  which  the  registrar  must 
forthwith  send  by  post  to  the  execution  creditor  {t),  but  in  such 
particulars  no  claim  for  damages  will  be  allowed  {a). 

Sub-Sect.  2. — Admission  or  Witliclraiual. 

1290.  If  within  four  days  after  receipt  of  notice  of  the  claim  the 
execution  creditor  gives  notice  {h)  to  the  high  bailiff  that  he  admits 


prohibit  the  county  court  judge  from  proceeding  on  the  original  plaint  {Re 
Hardy  v.  Walker,  Ex  parte  M' Fee  (1853),  9  Exch.  261). 

(_p)  County  Court  Eules,  Ord.  27,  r.  8,  as  altered  by  County  Court  Eules, 
1911,  Ord.  27,  r.  8  (2)  ;  iUd.,  Form  211.  Where  the  claimant  has  not  claimed 
damages  before  the  issue  of  the  interpleader  summons,  but  claims  them  in  his 
particulars,  he  may  be  ordered  to  pay  the  costs  of  any  adjournment  which  may 
be  necessary  to  enable  the  execution  creditor  or  the  high  bailiff  to  prepare  his 
defence  to  the  claim  so  made  (County  Court  Eules,  Ord.  27,  r.  8  (2),  May,  1911). 

{q)  County  Court  Eules,  Ord.  27,  r.  10.  See  title  County  Courts,  Yol.  YIII., 
p.  493. 

(r)  County  Court  Eules,  Ord.  27,  r.  15  (5) ;  ibid.,  Porm  230.  Non-compliance 
with  this  rule  may  be  waived  where  all  parties  consent,  or  without  consent 
if  the  judge  directs. 

(5)  In  a  proper  case  the  court  will  reduce  the  period  and  expedite  the  hearing 
(County  Court  Eules,  Ord.  33,  r.  13). 

{t)  County  Court  Eules,  Ord.  33,  r.  10.  By  consent  of  all  parties,  or  without 
such  consent,  if  the  judge  so  directs,  the  interpleader  claim  may  be  tried  although 
this  rule  has  not  been  complied  with  [ibid.,  Form  211). 

(a)  County  Court  Eules,  Ord.  33,  r.  11.  Before  this  rule  it  had  been  held  that 
the  county  court  judge  could  not  allow  a  claim  for  damages  to  be  added  {Oliver 
V.  Leivis,  [1889]  W.  N.  224). 

{b)  For  form,  see  County  Court  Eules,  Form  204a. 
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the  title  of  the  claimant,  he  is  only  liable  to  the  high  bailiff  for      ^^ct.  4. 
possession  fees  or  expenses  incurred  by  the  latter  prior  to  the  notice  The  Claim, 
of  admission  being  received,  and,  where  necessary,  these  may  be 
recovered  by  the  high  bailiff  upon  an  application  to  the  court  in 
writing,  three  clear  days'  notice  thereof  being  given  to  the  execution 
creditor  (c). 

1291.  The  high  bailiff  on  receipt  of  the  notice  of  admission  may  Withdrawal 
withdraw  from  possession,  and  apply  in  writing  to  the  court  for  ^l^^^ 
an  order  protecting  him  from  any  action  in  respect  of  the  seizure     ^  ^  * 
and  possession  of  the  subject-matter  of  the  claim.    Three  clear 

days'  notice  of  any  such  application  must  be  given  by  the  bailiff  to 
the  claimant,  who  may  attend  the  hearing.  The  judge  may  make 
such  order  as  to  protection  and  costs  as  may  be  just  and 
reasonable  (d). 

1292.  If  there  is  no  such  admission  and  the  claimant  does  not  where  no 
withdraw,  the  high  bailiff  must  issue  an  interpleader  summons,  and  admission  by 
then,  if  before  the  return  day  the  claimant  tiles  a  notice  of  with-  creditor  or 
drawal  and  gives  notice  to  the  execution  creditor,  or  the  execution  withdrawal 
creditor  files  an  admission  of  the  title  of  the  claimant  and  gives  claimant, 
notice  to  the  claimant,  the  subject-matter  of  the  dispute  or  money 

paid  into  court  will  be  dealt  with  and  disposed  of  as  if  no  claim  had 
been  made  or  the  execution  had  been  withdrawn,  as  the  case  may 
be,  and  the  judge  may  make  such  order  as  to  costs  and  charges  as 
may  be  just  and  reasonable  (e). 

1293.  Where  the  interpleader  proceedings  are  commenced  by  a  Abandonment 
defendant  and  the  claimant  desires  to  abandon  his  claim,  he  must,  ^jjg^^e^™^^! 
five  clear  days  at  least  before  the  return  day  of  the  interpleader  JanTis^the^' 
summons,  leave  at  the  registrar's  office  three  copies  of  a  notice  of  defendant  to 
relinquishment,  one  of  which  is  sent  by  the  registrar  to  the  plaintiff  action, 
and  another  to  the  defendant  (/).  Where  such  a  notice  is  filed,  the 

judge,  on  the  return  of  the  interpleader  summons,  may  make  an 
order  declaring  the  claimant  and  all  persons  claiming  under  him 
for  ever  barred  against  both  the  plaintiff  and  defendant  in  the 
action,  and  all  persons  claiming  under  them,  and  may  also  make 
such  order  against  the  claimant  as  to  costs  incurred  by  the 
other  parties  before  receipt  of  notice  of  relinquishment  as  may 
be  just  ig). 

Sub-Sect.  3. — Deposit  or  Security  hy  Claimant. 

1294.  Where  a  claim  is  made  to  or  in  respect  of  goods  taken  in  Deposit  to  be 
execution,  the  high  bailiff  must  forthwith  send  to  the  claimant  inadeby 

*-*  claimant  or 


(c)  County  Court  Eules,  Ord.  27,  r.  1  (2).  Formerly  the  fees  could  only  be 
recovered  by  means  of  an  action  {Thoinas  v.  Peek  (1888),  20  Q.  B.  D.  727).  The 
application  must  be  in  writing  and  intituled  in  the  matter  of  the  execution 
(County  Court  Eules,  Ord.  27,  r.  1  (2) ). 

{d)  County  Court  Eules,  Ord.  27,  r.  2. 

(e)  Hid.,  r.  3. 

(/)  Ihid.,  r.  15  (5);  iUd. 230. 
{g)  Ibid.,  r.  15  (7),  (b). 
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Sect.  4.     a  notice  (/i),  requiring  him  to  make  a  deposit  or  give  security  (i), 
The  Claim,   and  also  a  notice  of  the  claim  to  the  execution  creditor  (k). 
Amount"  "^^^  claimant  may  deposit  with  the  bailiff,  either  the  amount  of 

the  value  of  the  goods  he  claims  (/),  to  be  paid  by  the  bailiff  into 
court  to  abide  the  decision  on  the  claim,  or  the  amount  of  the 
costs  for  keeping  possession  until  the  decision  (m),  or  instead  of 
deposit  he  may  give  to  the  bailiff  security  for  the  value  of  the 
goods  claimed  in  the  form  of  a  bond  with  sureties  {71). 

Where  claim  1295.  Where  a  claimant,  whose  title  under  a  bill  of  sale  was 
hm  of^saie!^  admitted,  deposited  the  amount  of  the  judgment  debt  and  costs,  and 
not  the  value  of  the  goods,  and  the  high  bailiff  withdrew  from  pos- 
session without  consulting  the  execution  creditor,  it  was  held  that 
the  high  bailiff  ought  not  to  have  withdrawn,  and  that  the  court  had, 
on  an  application  by  the  execution  creditor,  power  to  order  the  high 
bailiff  to  retake  possession,  and  to  order  a  sale  of  the  goods,  if  there 
was  evidence  that  the  proceeds  of  such  sale  might  realise  sufficient 
to  discharge  the  bill  of  sale  and  leave  a  surplus  towards  the 
judgment  debt  and  costs  (0). 

Possession  1296.  Where  a  claimant  deposited  more  than  sufficient  to  cover  the 
^rde^^oTt^^*^  judgment  debt  and  costs,  though  less  than  the  value  of  the  goods,  and 
o  eposi .  "^Y^^  execution  creditor  before  the  return  day  of  the  summons  admitted 
the  claimant's  title,  it  was  held  that  the  bailiff  was  not  entitled 
to  possession  fees  after  the  date  of  the  deposit,  since,  having  taken 
the  amount  deposited,  which  he  had  no  right  to  do  except  on  the 
assumption  that  it  represented  the  amount  of  the  value  of  the 
goods,  he  ought  to  have  withdrawn  from  possession  and  could 
not  afterwards  be  heard  to  say  that  it  did  not  represent  the 
value  (p). 

Where  there       1297.  Where  an  amount  equal  to  the  value  of  the  goods  is  paid 
is  a  second      into  court,  and  thereupon  the  high  bailiff  withdraws  from  possession, 
execution.      ^^le  goods  may  be  seized  again  by  another  execution  creditor.  In 
such  a  case  the  remedy  of  the  original  execution  creditor  is  against 


{h)  For  form,  see  County  Court  Eules,  Form  205.  Formerly  no  such  request 
was  necessary  before  a  sale  could  take  place  {Cramer  v.  Matthews  (1881),  7 
Q.  B.  D.  425). 

{i)  County  Court  Eules,  Ord.  27,  r.  1  (3). 

{k)  Ibid.,  r.  1  (1);  ibid.,  Form  203a. 

(l)  The  value  will  be  fixed  by  appraisement  in  case  of  dispute  (County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  156).  "  Dispute  "  means  a  dispute  between  the 
claimant  and  the  execution  creditor  {Miller  &  Co.  v.  Solomon,  [1906]  2  K.  B.  91). 

(m)  These  fees  are  set  out  in  Sched.  B  to  the  Treasury  Order  regulating 
court  fees,  dated  30th  December,  1903.  Where  the  high  bailiff  levied  under 
three  warrants  upon  different  goods  of  the  debtor  on  the  same  premises,  and 
possession  under  all  the  warrants  was  held  by  the  same  man,  he  was  held  to  be 
entitled  to  possession  money  under  each  warrant  {Re  Morgan,  Ex  parte  Board 
of  Trade,  [1904]  1  K.  B.  68). 

{n)  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  es.  156,  108,  and  County 
Court  Eules,  Ord.  29  ;  ibid.,  Forms  235,  236. 

(0)  Miller  &  Co.  v.  Solomon,  supra. 

Ip)  Newsum,  Sons  &  Co.,  Ltd.  v.  James,  [1909]  2  K.  B.  384.  It  is  somewhat 
difficult  to  reconcile  this  case  with  Miller  &  Co.  v.  Solomon,  supra,  on  the  ques- 
tion of  principle  as  to  how  much  should  be  deposited  as  security.  The  cases 
largely  depend  upon  the  special  facts. 


Part  III. — Interpleader  in  County  Courts. 


638 


the  money  in  court  and  not  against  the  goods  (q).  Where  the  value  ^ect.  4. 
of  the  goods  deposited  is  less  than  the  amount  of  the  judgment  The  Claim, 
debt,  and  the  money  in  court  is  paid  out  to  the  execution  creditor 
on  the  claimant  failing  to  establish  his  claim,  the  execution 
creditor  is  not  entitled  to  the  value  of  the  goods  deposited 
a  second  time  by  the  same  claimant  on  a  second  execution  upon 
the  same  judgment  being  levied  by  the  execution  creditor,  since  he 
has  elected  to  accept  the  money  deposited  in  the  first  instance  in 
lieu  of  the  goods  (r). 

Sect.  5. — Payment  into  Court. 

1298.  In  interpleader  proceedings  by  the  high  bailiff,  where  the 
claimant  deposits  with  the  bailiff  the  amount  of  the  value  of  the 
goods  claimed,  or  fails  to  deposit  or  give  security  and  the  bailiff 
sells  the  goods,  the  amount  of  the  deposit  or  proceeds  of  the  sale 
must  be  paid  into  court  by  the  bailiff  to  abide  the  decision  of  the 
judge  upon  the  claim  (s),  and  any  money  paid  into  court  under  the 
execution  must  be  retained  by  the  registrar  until  the  claim  has 
been  adjudicated  upon  (t).  In  an  interpleader  by  a  defendant,  the 
subject-matter  of  the  action  and  claim  must  be  brought  into  court 
by  the  defendant  on  filing  his  affidavit  of  disinterestedness,  or  at 
any  time  after  the  issue  of  the  summons  {u). 

Sect.  6. — Sale  by  High  Bailiff, 

1299.  Where  no  deposit  is  made  by  the  claimant,  nor  security  Duty  to  sell, 
given,  the  high  bailiff  must  sell  the  goods  and  pay  the  proceeds  into 

court  to  abide  the  decision  of  the  judge  (v). 

Where  the  real  owner  claims  the  goods,  but  makes  no  deposit  Effect  of  sale, 
nor  gives  security,  and  the  high  bailiff  thereupon  sells  under 
this  provision,  the  sale  conveys  a  good  title  to  the  goods  although 
the  judgment  debtor  is  not  the  true  owner  (a).  But  where  the 
claimant  is  not  the  real  owner  and  the  real  owner  makes  no  claim 
to  the  goods,  the  purchaser  does  not  get  a  good  title  as  against  the 
real  owner  (5). 


(q)  Wells  V.  Hughes,  [1907]  2  K.  B.  845;  S.  C,  23  T.  L.  E.  733,  C.  A. 

(r)  Haddow  v.  Morton,  [1894]  1  Q.  B.  565,  0.  A.  The  taking  the  money  out  of 
court  was  held  to  be  an  election  to  accept  the  money  in  lieu  of  the  goods,  and 
the  execution  creditor  was  therefore  estopped  from  afterwards  denying  that  as 
against  himself  the  goods  were  the  claimant's ;  and  see  title  Estoppel, 
Vol.  XIIL,  pp.  358,  365.  The  question  as  to  what  the  result  would  have  been 
if  the  judgment  creditor  had  seized  the  goods  the  second  time  on  another 
judgment  was  left  open ;  compare  Kolchie  v.  Golden  Sovereigns,  Ltd.,  [1898] 
2  a  B.  164,  C.  A. 

(s)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  156. 

{t)  County  Court  Eules,  Ord.  27,  r.  5. 

(it)  Hid.,  r.  15  (6). 

{v)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  156.  He  need  not  first 
apply  for  an  interpleader  summons  (Cramer  v.  Matthews  (1880),  7  Q.  B.  D. 
425). 

(a)  Goodlock  v.  Cousins,  [1897]  1  Q.  B.  558,  C.  A.  ;  see  also  Cramer  v.  Matthews^ 
supra,  at  p.  433. 

(&)  Crane  &  Sons  v.  Ormerod,  [1903]  2  K.  B.  37. 
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None  of  the  provisions  of  the  County  Courts  Acts  (c)  or  Kules  (d)^ 
nor  the  preceding  principles,  relieve  the  high  bailiff  from  liability 
in  conversion  if  he  sells  goods  under  an  execution  which  are  not 
the  goods  of  the  execution  debtor,  and  if  the  true  owner  has  a  right 
to  the  possession  of  those  goods  (e). 

1300.  The  high  bailiff  may  in  his  discretion  delay  selling  the  goods 
until  the  judge  has  adjudicated  upon  the  claim,  and  where  he  does 
so  he  may  be  allowed,  for  the  keeping  of  such  continued  possession, 
such  costs  out  of  pocket  only  as  the  judge  may  order  (/). 

1301.  Where  the  claimant  alleges  he  is  entitled  to  the  goods  or 
chattels  seized  by  the  high  bailiff  under  a  bill  of  sale,  or  otherwise 
by  way  of  security  for  debt,  the  judge  may  order  a  sale  of  the  whole 
or  part  of  the  subject-matter  of  the  claim,  and  direct  the  application 
of  the  proceeds  in  such  manner  and  upon  such  terms  as  may  be 
just  (g).  A  duplicate  of  such  order  for  sale  must  be  given  by  the 
registrar  to  the  high  bailiff,  who  must  forthwith  sell  the  goods  and, 
after  deducting  the  expenses  of  the  sale,  taxes,  and  rent,  if  any, 
directed  by  the  order  to  be  paid,  pay  the  balance  into  court  to  be 
applied  by  the  registrar  in  accordance  with  the  order  (h).  The 
costs  of  an  application  for  sale  under  the  rule  are  borne  as  between 
the  parties  to  the  application  as  the  judge  directs  (i). 

1302.  In  proceedings  transferred  from  the  High  Court,  where 
the  usual  order  has  been  made  for  withdrawal  by  the  sheriff  on 
payment  by  the  claimant  of  the  value  of  the  goods  claimed,  and  for 
sale  in  default,  and  such  order  provides  that  such  directions  for 
sale  shall  be  subject  to  any  order  made  by  the  court  before  sale 
directing  the  sheriff  to  remain  in  possession  or  hand  over  possession 
to  the  high  bailiff,  any  party  to  the  proceeding,  including  the 
sheriff,  may,  on  notice  to  the  other  parties  (j),  apply  (Jc)  for  a 
postponement  of  the  sale  and  to  expedite  the  hearing  of  the 
proceeding.  The  judge  may  thereupon  make  the  order  asked  for 
upon  such  terms  as  to  possession  money  or  other  charges  as  may 
be  prescribed  by  the  order  of  transfer,  or  if  none,  then  upon  such 


(c)  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43) ;  County  Courts  Act,  1903 
(3  Edw.  7,  c.  42). 

{d)  County  Court  Eules,  1903—1911. 

(e)  Jelks  V.  Hayiuard,  [1905]  2  K.  B.  460  (where  furniture  was  let  on  hire  by 
the  claimants  to  the  execution  debtor,  under  an  agreement  whereby  the  claimant 
could  immediately  retake  possession  upon  its  being  taken  in  execution,  and  the 
claimants  were  unaware  of  the  seizure). 

(/)  County  Court  Eules,  Ord.  27,  r.  7. 

(ry)  Ibid.,  r.  13  (1).  See  Miller  &  Co.  v.  Solomon,  [1906]  2  K.  B.  91  ; 
and  pp.  632,  633,  ante. 

(A)  County  Court  Eules,  Ord.  27,  r.  13  (2) ;  ibid.,  Form  212a.  The  costs  of  an 
application  for  sale  under  this  rule  are  in  the  discretion  of  the  judge  {ibid.^ 
Ord.  27,  r.  13  (3),  May,  1911). 

{i)  1  bid.,  as  altered  by  the  County  Court  Eules,  1911. 

{j)  Where  the  application  is  made  by  one  of  the  parties  to  the  proceeding 
notice  must  be  given  to  the  London  agent  of  the  under-sheriff. 

{k)  The  application  is  made  under  County  Court  Eules,  Ord.  12,  r.  11.  See 
title  County  Courts,  Vol.  VIII.,  p.  507. 
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terms  as  may  be  just  and  reasonable,  and  may  also  expedite  the  ^^ 
hearing®.  Sale  by 

Sect.  7.— The  Application.  High  Bailiflf, 

Sub-Sect.  1. — In  General. 

1303.  In  claims  arising  out  of  process  of  the  court,  where  there  is  By  high 
neither  an  admission  of  the  claimant's  title  by  the  execution  bailiff, 
creditor  within  the  time  limited,  nor  withdrawal  by  the  claimant, 

the  high  bailiff  may,  before  or  after  any  action  has  been  brought 
against  him,  apply  to  the  registrar  for  a  summons  calling  the 
execution  creditor  and  claimant  before  the  court  (m).  The  applica- 
tion must  be  made  to  the  court  of  the  district  where  the  levy  has 
been  made  (ii). 

1304.  The  summons  may  be  issued  without  leave  of  the  judge  (o).  Practice, 
and  service  must  be  effected  as  in  the  case  of  an  ordinary 
summons  (^).     The  summons  must  be  served  on  the  solicitor  of 

any  party  who  acts  by  a  solicitor  (q) .  Where  the  claimant  has  failed 
to  make  a  deposit  or  give  security,  the  time  of  service  may,  if  the 
high  bailiff  so  desires,  by  leave  of  the  court,  be  such  as  will  obtain 
a  speedy  decision  on  the  claim  (r). 

1305.  Where  the  defendant  to  an  action  is  an  applicant  for  relief  By  defendant, 
he  may  within  five  days  of  the  service  of  the  summons  in  the  action 

apply  to  the  registrar  for  a  summons  for  relief  against  the  claimant  (s). 
On  being  satisfied  by* affidavit  that  the  necessary  conditions  for 
relief  to  be  granted  exist  (#),  the  registrar  must  issue  an  interpleader 
summons  for  service  on  the  claimant  (a),  returnable  as  soon  as  con- 
veniently may  be,  and  must  annex  thereto  a  copy  of  the  original 
summons  and  of  the  affidavit  in  support.  Notice  of  the  issue  of  the 
interpleader  summons  must  be  given  to  the  plaintiff  and  defendant 
to  the  original  action  (5). 

Sub-Sect.  2. — Claim  hy  Execution  C^-editor  for  Damages. 

1306.  Where  damages  are  claimed  by  the  execution  creditor  Where 
against  the  high  bailiff  for  negligence  or  misconduct  or  other  cause  <^^mages  for 
arising  out  of  the  execution  of  the  process,  the  execution  creditor  ciahneTby 
must,  at  least  five  clear  days  before  the  return  day  of  the  summons,  execution 
give  notice  in  writing  to  the  registrar  and  high  bailiff  stating  the  creditor. 


{I)  County  Court  Eules,  Ord.  33,  r.  13  (1). 

(m)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  157;  County  Court 
Eules,  Ord.  27,  r.  12;  iUd.,  Forms  206—210. 
{n)  County  Court  Eules,  Ord.  27,  r.  12. 
(o)  Ihid.,  r.  11. 

{]p)  I  hid.,  r.  4.    See  title  County  Courts,  Vol.  YIII.,  p.  468.    It  has  been 
lield  in  Ireland  that  the  county  court  has  no  jurisdiction  to  pronounce  a 
decree  upon  an  interpleader  process  where  service  was  effected  out  of  the 
jurisdiction  {Spence  v.  Farkes,  [1900]  2  I.  E.  619). 
{q)  County  Court  Eules,  Ord.  27,  r.  11. 
r)  I  hid.,  r.  4. 
s)  Ihid.,  r.  15  (1). 
{t)  See  p.  628,  ante. 
(a)  For  Form,  see  County  Court  Eules,  Form  227. 
{h)  County  Court  Eules,  Ord.  27,  r.  15  (4);  ihid.,  Forms  228,  229. 
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amount  and  grounds  of  the  claim,  and,  on  the  hearing  of  the 
summons,  may  apply  to  the  judge  to  adjudicate  upon  the  claim. 
Such  a  claim  is  to  be  deemed  a  claim  in  interpleader  for  the 
purpose  of ^  fees  and  costs  (c).  The  high  bailiff  may  pay  money 
into  court  in  satisfaction  of  the  claim,  as  if  the  proceeding  were 
an  action  by  the  claimant  against  him  (d).  Where  the  claim  for 
damages  is  not  made  until  after  the  order  has  been  made  on  the 
summons  in  respect  of  the  goods,  no  action  can  be  maintained 
upon  it  (e). 

Sub-Sect.  3, — Transferred  Proceedings. 

1307.  Where  the  proceedings  have  been  transferred  from  the 
High  Court,  the  claimant  (/)  must  lodge  (g)  with  the  registrar  the 
order  of  transfer,  or  a  sealed  duplicate  or  copy  thereof,  office 
copies  of  all  affidavits  filed  on  the  application  to  the  High  Court,  a 
copy  of  any  issue  directed  to  be  delivered  between  the  parties,  a 
statement  in  writing  giving  the  names  and  addresses  of  the  parties 
and  their  solicitors,  and  setting  out  concisely  the  nature  of  the 
proceedings  transferred,  together  with  a  request  to  enter  the  pro- 
ceedings for  hearing.  The  registrar  must  then  enter  the  proceedings 
and  give  notice  to  the  parties  of  the  time  and  place  for  the  hearing, 
and  to  the  London  agent  of  the  under-sheriff,  where  the  proceedings 
have  been  taken  by  the  sheriff  (/^). 

Sect.  S.—The  Order. 

Sub- Sect.  1. — Non- Appearance  of  Parties, 

1308.  In  interpleader  proceedings  by  a  defendant,  if  on  the 
return  day  of  the  interpleader  summons  the  plaintiff  in  the  action 
does  not  appear,  the  action  and  interpleader  summons  must  be 
struck  out,  and  the  judge  may  make  such  order  as  to  costs  as  may 
be  just  (i). 

If  the  claimant  does  not  appear,  the  judge  must  hear  and  deter- 
mine the  action  as  between  the  plaintiff  and  defendant,  and  may 
make  an  order  declaring  the  claimant  and  persons  claiming  under 
him  for  ever  barred  against  the  defendant  and  persons  claiming 
under  him,  and  such  order  as  to  costs  against  the  claimant  as  may 


(c)  County  Court  Eules,  Ord.  21,  r.  9;  ihid.,  Form  222. 

(cZ)  Ihid.,  i\  10.    See  title  County  Courts,  Vol.  VIII.,  p.  493.  ^ 

(e)  Death  v.  Harrison  (1870),  L.  R.  6Excli.  15.  This  was  a  decision  under  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  31.  Under  the  County  Coui'ts 
Act,  1846  (9  &  10  Vict.  c.  95),  s.  118,  it  was  a  moot  point  whether  the  jurisdic- 
tion of  the  j  udge  was  not  confined  to  the  determination  of  the  right  to  the  goods 
in  dispute  or  whether  he  could  go  into  the  question  of  damages  for  trespass. 

(/)  If  the  claimant  fails  to  take  the  necessary  steps,  any  other  party  to  the 
proceedings,  including  the  sheriff,  may  do  so. 

{g)  If  no  time  is  limited  by  the  order  of  transfer,  the  lodgment  must  be 
effected  within  seven  days  from  its  date. 

(A)  County  Court  Eules,  Ord.  33,  r.  9.  Ten  clear  days'  notice  at  least  must 
be  given,  unless  shorter  notice  is  directed  by  the  order  of  transfer,  or  the  judge 
or  registrar  {ihid.).  The  court  may  expedite  the  hearing  and  may  reduce  the 
length  of  notice  {ihid.,  r.  13  (2) ). 

(^)  /  hid.,  Ord.  27,  r.  15  (7)  (a). 
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be  just.    But  the  order  barring  the  claim  as  against  the  defendant     Sect.  8. 
does  not  affect  the  rights  of  the  plaintiff  and  claimant  between  The 
themselves  (k).  Order. 

If  the  defendant  alone  does  not  appear,  the  judge  must  hear  the  xon-appear- 
cases  of  the  plaintiff  and  claimant  and  give  such  judgment  thereon  ance  of 
as  shall  finally  determine  the  rights  and  claims  of  all  parties,  but  (iefendant. 
no  order  shall  be  made  in  favour  of  the  claimant  as  against  the 
defendant  except  at  the  claimant's  request  (I). 

Sub-Sect,  2. — Stay  of  Action. 

1309.  Where  the  applicant  for  relief  is  the  defendant  to  an  where 
action,  the  registrar  upon  issuing  the  interpleader  summons  must  ^^^l^^^^f^^J^^^o 
adjourn  the  trial  of  the  action  to  the  day  on  which  the  interpleader  action, 
summons  is  made  returnable,  and  give  notice  to  the  plaintiff  and 
defendant  of  the  adjournment  {m). 

1310.  Where  the  applicant  is  the  high  bailiff,  any  action  which  has  where 
been  brought  in  any  court  in  respect  of  the  claim  or  of  any  damage  ^^P^^^^^^ 
arising  out  of  the  execution  of  the  process  must  be  stayed  upon  the  ^aiiiff° 
issue  of  the  interpleader  summons  {n).    But  an  action  by  the 
claimant  against  a  purchaser  of  the  goods  taken  in  execution  will 

not  be  stayed,  since  there  is  no  power  to  bring  him  before  the 
court  in  the  proceedings  (o). 

Sub-Sect.  3. — Adjudication  on  Claim. 

1311.  On  the  return  of  the  summons  issued  by  the  high  bailiff,  if  Judge  must 
there  is  no  jury,  the  judge  must  adjudicate  upon  the  claim  made,  Jhe^ciSni^a^^^ 
and  make  such  order  in  respect  of  the  claim  and  costs  of  the  to  damage's, 
proceedings  as  he  thinks  fit         He  must  also  adjudicate  between 

the  parties,  or  either  of  them,  and  the  high  bailiff  on  any  claim  in 
respect  of  any  damage  or  damages  arising  out  of  the  execution  of 
the  process  by  the  high  bailiff  (g),  and  may  make  such  order  in 
respect  of  any  such  claim,  and  in  respect  of  the  costs  of  the  pro- 
ceedings, as  may  seem  fit(r).  The  order  made  must  include 
directions  as  to  the  disposal  of  the  money  paid  into  court  (s),  and 
is  final  and  conclusive  as  between  the  parties,  or  as  between 


(k)  County  Court  Eules,  Ord.  27,  r.  15  (7)  (b).    As  to  where  the  claimant  has 
filed  notice  of  relinquishment  of  his  claim  before  the  return  day,  see  p.  631,  ante. 
I)  County  Court  Eules,  Ord.  27,  r.  15  (7)  (c). 
m)  Ihid.,  r.  15  (4) ;  iUd.,  Forms  228,  229. 
(n)  County  Courts  Act,  1888  (51  &  52  Vicb.  c.  43),  s.  157. 
(o)  Hills  V.  Renmj  (1880),  5  Ex.  D.  313,  C.  A. 
[p)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  157. 
{q)  By  virtue  of  these  words  the  county  court  judge  has  jurisdiction  to  adjudi- 
cate upon  all  claims  of  whatever  amount  arising  in  the  way  described  in  this 
section  [Smith  v.  Benskin  (1893),  94  L.  T.  Jo.  285). 

(r)  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  157.  As  to  the  liability 
for  vsnrongful  seizure,  see  p.  634,  ante,  and,  generally,  title  ExECUTioisr,  Vol.  XIV., 
pp.  28  et  seq. 

(s)  County  Court  Eules,  Ord.  27,  r.  14.  A  minute  of  the  order  must  be 
entered  in  the  minute  book,  but  need  not  be  drawn  up  and  served  unless  any  of 
the  parties  require  it  or  the  court  orders  it.  Forms,  if  drawn  up,  ibid.. 
Forms  213—220,  223—225. 
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them,  or  either  of  them,  and  the  high  baihff,  unless  appealed 
from  (t). 

1312.  The  judge  must  also  adjudicate  upon  any  claim  of  the  high 
bailiff  for  fees,  and  may  order  payment  of  such  fees  by  the  claimant 
or  execution  creditor  as  he  thinks  just  (u). 

1313.  In  interpleader  proceedings  by  a  defendant,  the  judge  may 
make  all  orders,  including  orders  as  to  the  disposal  of  the  subject- 
matter  of  the  dispute  paid  or  brought  into  court  and  as  to  costs,  as 
may  be  just  and  reasonable  (a).        ' ' 

1314.  In  proceedings  transferred  from  the  High  Court  the  order 
must  also  contain  directions  as  to  the  disposal  of  the  money  in 
court,  or  in  the  sheriff's  hands,  and  order  the  sheriff  to  deal  with 
the  money  in  his  hands  accordingly  (5). 

1315.  Damages  ought  to  be  awarded  against  the  high  bailiff 
where  the  claimant  can  prove  substantial  loss  or  injury  (c). 

1316.  The  order  of  the  judge  may  be  enforced  in  the  same 
manner  as  any  order  in  an  action  in  the  court  (d). 

Sect.  9.~Trial 

1317.  The  rules  relating  to  discovery  and  to  the  mode  of  trial  of 
actions  in  the  county  court  apply,  with  the  necessary  modifications, 
to  interpleader  proceedings  (e).  In  interpleader  issues  arising  out 
of  process  the  claimant  is  the  plaintiff  and  the  execution  creditor 
the  defendant  (/).  Trial  may  be  by  a  jury  at  the  instance  of 
either  party  (g). 

1318.  In  proceedings  transferred  from  the  High  Court,  the  trial  is 
to  be  in  the  manner  and  under  the  conditions  prescribed  by  the 
order  of  transfer.  If  no  directions  are  given  by  it,  any  of  the 
parties,  including  the  sheriff,  may  apply  to  the  county  court 
for  directions.    Subject  to  any  directions  being  thus  given,  the 


(t)  County  Courts  Act,  1888  (51  &  52  Yiet.  c.  42),  s.  157. 
(m)  County  Court  Eules,  Ord.  27,  r.  6. 
(a)  Ihid.,  r.  15  (8). 

(&)  Ihid.,  Ord.  33,  r.  18 ;  Discount  Banking  Co.  of  England  and  Wales 
V.  Lamharde,  [1893]  2  Q.  B.  329,  C.  A.  As  in  the  case  of  an  order  in 
proceedings  commenced  in  tlie  county  court,  the  order  need  not  be  drawn  up 
(County  Court  Eules,  Ord.  32,  r.  18  ;  ibid.,  Forms  213,  214). 

(c)  E.g.,  London,  Chatham,  and  Dover  Rail.  Co.  v.  Gaslight  and  Coke  Co. 
(1899),  80  L.  T.  119  (where  two  gas  stoves  of  the  value  of  £18  18s.,  exempt  from 
execution,  were  seized  and  sold  for  £1  14s.) ;  Jelks  v.  Hay  ward,  [1905]  2  K.  B. 
460  (where  furniture  let  out  on  hire  was  seized  and  sold  by  the  high  bailiff, 
who  was  held  liable  for  damages  for  conversion) ;  see  also  De  Coppett  v.  Barnett 
(1901),  17  T.  L.  E.  273,  C.  A. 

(d)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  157.  See  title  County 
Courts,  Vol.  VIII.,  p.  550. 

(e)  County  Court  Eules,  Ord.  27,  r.  15  (8).  See  title  County  Couets, 
Vol.  VIII.,  pp.  513,  528.  As  to  the  law  of  discovery  in  general,  see  title 
Discovery,  Inspection,  and  Interrogatories,  Vol.  XI.,  pp.  35  et  seq. 

(/)  County  Court  Eules,  Ord.  27,  r.  4. 
(g)  Ihid.,  Ord.  22,  r.  3. 
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proceedings  are  to  be  tried  by  the  judge  without  a  jury,  and  the     Sect.  9. 
ordinary  procedure  in  the  trial  of  an  action  applies  (h).    An  applica-  Trial, 
tion  may  be  made  to  expedite  the  hearing  of  the  proceedings  (i),  and 
where  it  is  granted  the  judge  may  also  order  the  hearing  to  take 
place  at  any  convenient  court  of  which  he  is  judge  (j). 

Sect.  10. — Appeal. 

1319.  A  right  of  appeal  to  the  High  Court  is  given  where  any  party  Appeal  to  the 
is  dissatisfied  with  the  determination  or  discretion  of  the  judge  in  High  Court, 
point  of  law  or  equity,  or  upon  the  admission  or  rejection  of  any 
evidence,  except  that  where  the  money  claimed  or  the  value  of 

the  goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  does  not 
exceed  ^620,  there  is  no  appeal  as  of  right,  but  only  if  the  judge 
thinks  it  reasonable  and  proper  that  an  appeal  should  be  allowed 
and  grants  leave  to  appeal  (k), 

1320.  Where  the  claimant  deposits  a  smaller  sum  than  ^20  as  Where  less 
the  appraised  value  of  the  goods,  he  cannot  claim  the  right  to  .^^o 
appeal  on  the  ground  that  the  real  value  is  more  than  ^620,  and  ^ 
that  the  smaller  amount  deposited  was  sufficient  to  satisfy  the 
judgment©.    Where  the  value  of  the  goods  seized  exceeds  d920 

there  is  an  appeal  without  leave,  though  the  judgment  debt  is  less 
than  £20,  and  the  claimant  has  paid  the  amount  of  the  judgment 
debt  into  court  to  prevent  a  sale  (m).  Where  the  value  is  less  than 
£20,  but  there  is  joined  to  the  claim  to  the  goods  a  claim,  exceeding 
i^20,  for  damages  against  the  execution  creditor  upon  which  judg- 
ment is  given  for  a  smaller  amount  than  £20,  the  execution  creditor 
cannot  appeal  without  leave  (n),  though  the  claimant  can  appeal  so 
far  as  the  amount  of  the  damages  is  concerned  (o). 

1321.  Where  the  claim  made  is  a  claim  by  a  landlord  for  rent  to  Landlord's 
a  greater  amount  than  £20,  and  the  landlord  appears  on  the  ^''^s^^ 
hearing  of  the  summons,  he,  as  well  as  the  other  parties,  has  a  ^^^^^^ ' 
right  of  appeal  (p).    The  high  bailiff  cannot  appeal  against  the 
finding  on  the  issue,  as  he  is  not  a  party  (q). 


{h)  County  Court  Eules,  Ord.  33,  r.  12.    For  proceedings  on  trial  generally, 
see  title  County  Courts,  Vol.  VIIL,  p.  528. 
{i)  County  Court  Eules,  Ord.  33,  r.  13  (1). 

{j)  I  hid.,  r.  13  (2).  Notice  of  the  time  and  place  must  be  given  by  the  regis- 
trar to  the  parties,  and  to  the  registrar  of  the  other  court,  to  whom  also  all 
papers  relating  to  the  matter  must  be  transmitted.  After  the  hearing,  the 
papers  are  returned  to  the  registrar  of  the  original  court  with  a  minute  of  the 
order  made.  The  order  is  here  settled,  filed,  entered  and  proceeded  upon  in  the 
original  court  as  if  the  hearing  had  taken  place  there  {ibid.). 

{k)  County  Courts  Act,  1888  (61  &  52  Vict.  c.  43),  s.  120.  As  to  appeals  from 
county  courts  generally,  see  title  County  Courts,  Vol.  VIII.,  p.  601. 

{I)  White  V.  Milne  &  Co.  (1887),  58  L.  T.  225. 

(m)  Vallance  v.  Nash  (1858),  2  H.  &  N.  712. 

(n)  Lumb  v.  Teal  &  Co.  (1889),  22  Q.  B.  D.  675. 

(o)  Dreesman  v.  Harris  (1854),  9  Exch.  485. 

Ip)  Foulger  v.  Taijlor  (1860),  5  H.  &  N.  202. 

(g)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  120 ;  see  Smith  y.  Darlow 
(1884),  26  Ch.  D.  605,  C.  A.  ;  Temple  v.  Temple  (1894),  63  L.  J.  (q.  b.)  556, 
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1322.  The  incidence  of  the  sheriff's  or  high  baihff's  charges  is  a 
matter  of  law,  and  is,  therefore,  a  proper  subject  of  appeal  (r).  On  a 
successful  appeal  the  High  Court  has  jurisdiction  to  allow  the  costs 
of  the  trial  below  as  well  as  of  the  appeal  (s). 

1323.  In  proceedings  transferred  from  the  High  Court  to  the 
county  court  there  is  an  appeal  to  the  divisional  court,  and  from 
that  court,  by  leave,  to  the  Court  of  Appeal,  and  ultimately  to  the 
House  of  Lords  (0. 

Sect.  11. — Costs. 

1324.  The  scale  of  costs  applicable  is  governed  by  the  value  of  the 
subject-matter  of  the  dispute  (a).  For  this  purpose  the  "  subject- 
matter  "  in  interpleader  proceedings  means,  (1)  in  the  case  of  a 
claimant,  the  amount  of  the  value  of  the  goods  his  claim  to  which 
is  allowed,  plus  the  amount  of  the  damages,  if  any,  awarded ; 
(2)  in  the  case  of  an  execution  debtor,  the  amount  of  the  value  of 
the  goods  seized,  plus  the  amount  of  the  damages,  if  any,  claimed, 
and  (3)  in  the  case  of  a  high  bailiff,  the  amount  of  the  damages 
claimed  (6). 

Where  the  deposit  made  by  the  claimant  is  under  d650,  and  the 
judge  decides  in  the  claimant's  favour,  and  holds  that  the  goods  were 
of  greater  value  than  £50,  the  claimant  is  entitled  to  have  his 
costs  taxed  on  scale  C  (c). 

1325.  In  proceedings  transferred  from  the  High  Court,  the  rights 
of  the  sheriff  to  his  proper  charges  cannot  be  prejudiced  nor  affected 
by  any  order  of  the  county  court,  but  the  judge  may  direct  by 
whom  such  charges  shall  be  paid  (d),  and  may  also  direct  that  the 
sheriff  shall  have  his  costs  of  the  proceedings  in  the  High  Court, 
and  may  direct  by  which  party  such  costs  shall  be  paid  (e). 

There  is  no  power  to  order  the  sheriff  to  pay  the  costs  of  the  issue 
as  he  is  not  a  party  to  it.  If  such  an  order  has  been  made,  the 
sheriff's  proper  course  is  not  to  appeal  against  it,  but  to  apply  for  a 
prohibition  ( /). 

Where  the  goods  are  handed  over  by  the  sheriff  to  the  high 
bailiff  in  pursuance  of  an  order  of  the  county  court,  the  latter  may 


cited  in  note  (e),  infra.  Possibly  he  may  appeal  against  tbe  decision  on 
the  claim  for  damages  against  him. 

(r)  Goodman  v.  Blake  {18S1),  19  Q.  B.  D.  77. 

(s)  Gage  v.  Collins  (1867),  L.  E.  2  C.  P.  381. 

{t)  Thomas  v.  Kelly  (1888),  13  App.  Cas.  506.  The  Court  of  Appeal  has  juris- 
diction under  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  45,  which  is  not 
taken  away  by  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  66),  s.  20 
{ibid.,  approving  Crush  v.  Turner  (1878),  3  Ex.  D.  303,  C.  A.).  See  also  titles 
County  Courts,  Vol.  VIII.,  pp.  607  et  seq.;  Courts,  Vol.  IX.,  pp.  59  et  seq. 

(a)  As  to  costs  generally,  see  title  County  Courts,  Vol.  VIII.,  p.  578. 

(6)  County  Court  Eules,  Ord.  53,  r.  15. 

(c)  Studham  v.  Stanhridge,  [1895]  1  Q.  B.  870;  commenting  on  Brown  v. 
Lilleij  (1891),  7  T.  L.  E.  427  ;  compare  White  &  Co.  v.  Milne  (1887),  58  L.  T.  225. 

(d)  County  Court  Eules,  Ord.  33,  r.  14. 

(e)  Temple  v.  Temple  (1894),  63  L.  J.  (q.  b.)  556.  As  to  prohibition,  see  title 
Crown  Practice,  Vol.  X.,  pp.  141  et  seq. 

if)  County  Court  Eules,  Ord.  33,  r.  17. 
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be  allowed  reasonable  charges  for  keeping  possession,  not  exceeding    ^^-^t.  n. 
the  proper  charges  of  a  sheriff.    For  conducting  the  sale,  if  any,  Costs, 
he  is  entitled  to  the  same  charges  as  in  the  case  of  an  execution 
issued  by  the  county  court  (g). 

The  costs  of  interpleader  proceedings  in  the  Chancery  Division  Costs  in 
before  the  order  of  transfer  to  the  county  court,  and  of  the  Chancery 
transfer,  are,  subject  to  any  order  made  in  the  High  Court,  in  the  hSo^e^ 
discretion  of  the  county  court  judge,  and  may  be  taxed  on  the  High  transfer. 
Court  or  county  court  scale  as  he  thinks  just.  The  costs  of  the  Costs  in 
proceedings  in  the  county  court  are  taxed  on  such  county  court  county  court, 
scale  as  he  thinks  just  (h) 


Part  IV. — Interpleader   in   the  Liverpool 
Court  of  Passage. 

1326.  The  rules  relating  to  the  practice  in  interpleader  proceedings  Practice 

in  the  Court  of  Passage  of  the  city  of  Liverpool  (i)  are  almost  j^^u^^thl^*^ 
identical  in  terms  with  those  in  force  in  the  High  Court.  High  Court. 

1327.  An  interpleader  summons  may  be  served  out  of  the  No  power  to 
jurisdiction  of  the  court  anywhere  in  England  and  Wales  without  q^^J^q/^Jq^^^ 
leave,  but  there  is  no  power  to  serve  it  out  of  the  jurisdiction  jurisdiction, 
beyond  these  limits  {k), 

1328.  An  appeal  lies  from  every  decision  of  the  registrar  to  the  Appeal, 
presiding  judge  (1),  and  from  the  presiding  judge  to  the  Court  of 
Appeal  in  every  case  by  special  leave  of  the  presiding  judge  or  of 

the  Court  of  Appeal  (m). 

1329.  The  rules  and  principles  governing  the  allowance  of  costs  Costs, 
are  the  same  as  in  the  High  Court.  There  exists,  however,  a 
practice  by  which,  in  small  cases,  the  sergeant-at-mace  does  not 
wait  for  the  expiration  of  the  four  days  after  giving  notice  to  the 
•execution  creditor  before  issuing  the  summons,  but  instead  the 
summons  is  issued  at  once  and  returnable  by  special  leave  the  day 
after  service.  At  the  request  of  any  party  the  summons  may  be 
adjourned,  but  if,  on  the  return  of  the  summons,  the  claim  is 
admitted  or  withdrawn,  costs  are  usually  not  given  to  either  the 
execution  creditor  or  the  claimant. 


(g)  County  Court  Bules,  Ord.  33,  r.  15. 

(h)  lUd.,  r.  16. 

(i)  See  as  to  constitution  and  general  jurisdiction,  title  Courts,  Vol.  IX., 
pp.  173  et  seq.  The  rules  were  made  under  the  Liverpool  Court  of  Passage  Act, 
1S93  (56  &  57  Yict.  c.  37),  s.  8  of  which  gives  them  statutory  force.  They  came  into 
operation  on  1st  October,  1903.  The  order  relating  to  interpleader  is  Ord.  57, 
as  in  the  case  of  the  rules  in  force  in  the  Supreme  Court.    See  p.  581,  ante. 

k)  Liverpool  Court  of  Passage  Procedure  Act,  1 853  (16  &  17  Vict.  c.  xxi. ),  s.  67. 
I)  Liverpool  Court  of  Passage  Act,  1893  (56  &  57  Vict.  c.  37),  s.  9 ;  and  see 
title  Courts,  Vol.  IX.,  p.  173. 

(m)  Court  of  Passage  Rules,  Ord.  57,  r.  11  (see  note  (i),  supra);  Coates  v. 
Moore,  [1903]  2  K.  B.  140,  C.  A. 
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Part  V. — Interpleader  in  the 
Hundred  Court. 


Salford 


1330.  The  interpleader  jurisdiction  of  the  Salford  Hundred  Court 
depends  upon  the  Salford  Hundred  Court  of  Eecord  Act,  1868  (n). 
No  rules  relating  specifically  to  interpleader  have  been  made  under 
the  provisions  of  that  Act  which  enable  rules  to  be  made  (o),  but 
the  Act  provides  that  in  any  case  not  expressly  provided  for  therein^ 
or  by  rules  of  court  for  the  time  being  in  force,  the  general 
principles  of  practice  in  the  superior  courts  shall  be  applicable  to 
actions  and  proceedings  in  the  court,  and  by  a  rule  (p)  it  further 
provides  that  the  practice,  where  no  rules  and  orders  apply  to  the 
contrary,  shall  be  as  nearly  conformable  as  may  be  to  the  rules  and 
practice  of  the  High  Court. 

1331.  The  court  gives  relief  (1)  to  its  head  bailiff  or  any  of  his 
officers  where  any  claim  to  or  in  respect  of  goods  or  chattels  taken 
or  intended  to  be  taken  in  execution  under  the  process  of  the  court, 
or  to  or  in  respect  of  the  proceeds  or  value  thereof,  is  made  by  any 
landlord  for  rent,  or  by  any  person  not  being  the  party  against 
whom  such  process  has  issued  (q) ;  and  (2)  to  a  defendant  in  any 
action  in  the  court  who  is  also  sued  or  expects  to  be  sued  in  respect 
of  the  subject-matter  of  the  action  by  a  third  party  (?■). 

1332.  The  conditions  of  relief  are  similar  to  those  in  the  High 
Court  and  county  courts  (s). 

1333.  The  application  for  relief  may  be  made  by  the  head  bailiff 
or  any  one  of  his  officers  before  or  after  the  return  of  the  process, 
and  before  or  after  any  action  has  been  brought  against  him  (a), 
and  by  a  defendant  at  any  time  after  declaration  and  before  plea  (b). 
The  application  is  supported  by  an  affidavit,  in  the  case  of  a 
defendant,  as  to  the  action  having  been  brought  or  threatened,  the 
adverse  claim,  and  as  to  his  lack  of  interest,  his  absence  of  collusion 
and  his  readiness  to  bring  the  subject-matter  into  court  or  dispose 
of  it  as  the  court  may  direct  (c).  The  head  bailiff  need  not  file  an 
affidavit  unless  he  relies  upon  special  circumstances  (d). 

1334.  In  interpleader  by  the  head  bailiff  the  goods  or  chattels 
seized  remain  in  his  possession  until  the  court  disposes  of  the 

(n)  31  &  32  Yict.  c.  exxx. ;  as  to  general  jurisdiction,  see  title  Coijets,Vo1.  IX., 
p.  197. 

(o)  Salford  Hundred  Court  of  Eecord  Act,  1868  (31  &  32  Vict.  c.  cxxx.), 
ss.' 126— 128. 

{p)  E.  150  of  Eules  of  October,  1868,  made  under  the  Salford  Hundred  Court 
of  Eecord  Act,  1868  (31  &  32  Vict.  cxxx.). 

{q)  Salford  Hundred  Court  of  Eecord  Act,  1868  (31  &  32  Vict.  c.  cxxx.),  s.  112. 
(r)  I  hid.,  s.  109. 

(s)  I  hid.  ;  and  as  to  these  conditions  see  pp.  592  et  seq.,  628,  aoite. 

(a)  Salford  Hundred  Com-t  of  Eecord  Act,  1868  (31  &  32  Vict.  c.  cxxx.),  s.  112. 

(b)  Ihid.,  s.  109. 

(c)  Ihid. 

(d)  This  is  similar  to  the  High  Court  practice  relating  to  an  affidavit  by  the 
sheriff ;  see  pp.  594,  595,  ante. 
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matter  or  otherwise  orders,  unless  the  claimant  deposits  with  the 
bailiff  the  amount  in  money  for  which  they  were  seized,  together 
with  the  costs  and  expenses  of  taking  and  keeping  possession,  and 
such  sum  as  the  registrar  may  fix  to  answer  the  costs  of  and 
incident  to  the  proceedings  (e). 

1335.  Any  action  which  may  have  been  brought  in  any  superior 
court  or  the  Court  of  Common  Pleas  at  Lancaster  or  in  any  local  or 
inferior  court  of  record  in  respect  of  the  claim  must  be  stayed,  and 
the  court  in  which  any  such  action  shall  be  brought  may  order  the 
party  bringing  such  action  to  pay  the  costs  of  the  proceedings  after 
the  issue  of  the  summons  (/).  In  the  case  of  interpleader  by  a 
defendant  the  registrar  may  stay  the  proceedings  in  the  action 
already  brought  against  the  defendant  (^/). 

1336.  There  is  a  power,  similar  to  that  in  the  High  Court,  of  Summary 
summary  determination  by  the  registrar  of  the  adverse  claims,  or  of 
directing  an  issue,  and,  in  the  case  of  non-appearance  of  the  claimant,  registrar, 
of  barring  his  claim  (/i),  and  generally  the  court  may  make  such  rules 

and  decisions  as  appear  to  be  just  according  to  the  circumstances  of 
the  case  (i).  The  costs  of  the  proceedings  in  interpleader  before 
the  registrar  are  in  his  discretion  (k), 

1337.  In  interpleader  by  a  defendant  the  judgment  in  any  other  Appeal, 
action  ordered  to  be  brought  against  him  or  in  any  issue  directed  to 

be  tried  and  the  summary  decision  of  the  registrar  shall  be  final  and 
conclusive  against  the  parties  and  all  persons  claiming  by,  from,  or 
under  them  (l). 

The  judge  himself  has  power  to  grant  a  new  trial,  and  to  enter  a  New  trial, 
verdict  or  non-suit  (m). 


(e)  Salford  Hundred  Court  of  Eecord  Act,  1868  (31  &  32  Vict.  c.  cxxx.),  s.  112. 
(/)  Ibid. 

[g)  Ibid.,  s.  109. 

(h)  Ibid.,  as  to  defendant ;  E.  S.  C,  Ord.  57,  as  to  bailiff. 

(t)  Salford  Hundred  Court  of  Eecord  Act,  1869  (31  &  32  Vict.  c.  cxxx.),  s.  112, 
as  to  baili:ff ;  ibid.,  s.  109,  as  to  defendant. 
7c)  Ibid. 

I)  Ibid.,  s.  110. 

(m)  Ibid.,  s.  90;  rr.  71—73  (see  note  {p),  p.  642,  ante). 
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Court. 

Stay  of 
proceedings. 


INTERPRETATION  OF  DOCUMENTS. 

See  Deeds  and  Other  Instruments  ;  Evidence  ;  Wills. 


INTERPRETATION  OF  STATUTES. 

See  Statutes. 
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INTERPRETATION  OF  WILLS. 

See  Wills. 


INTERREGNUM. 

See  Constitutional  Law. 


INTERROGATORIES. 

See  Discovery,  Inspection,  and  Interrogatories. 


INTERVENTION. 

See  Husband  and  Wife. 


INTESTACY. 

See  Descent  and  Distribution  ;  Executors  and  Administrators. 
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accounts,  audit  of,  provision  for,  11 

officers'  liability  as  to  delivery  of,  25 
acknowledgment  of  registry,  duty  of  registrar  as  to,  10 

under  the  Act,  right  of  society  registered  under  the 

Act  of  1852. ..9 
where  company  converted  into  registered  society,  S 

Act,  the,  meaning  of,  3 

allotments,  power  of  county  or  other  authorities  to  let,  to  societies,  7 

provisions  to  he  made  by  societies  taking,  12 
alteration  of  rules,  effect  of  acknowledgment  of  registry,  13 

provision  for,  12,  13 
amalgamation,  registered  societies,  of,  how  effected,  33 
amendment  of  rules,  procedure  as  to,  12,  13 
annual  audit,  duty  of  registered  society  as  to,  27 
report,  duty  of  registrar  as  to,  9 
return,  falsification  of,  penalty  for,  16 

right  of  member  to  require  copy  of,  16,  28 
what  must  be  shown  in,  27,  28 
s  tatements,  banking  business,  as  to,  by  registered  society,  5 
appeal,  cancellation  or  suspension,  against,  of  registry,  38 
conviction,  against,  for  offence  under  the  Act,  32 
refusal  of  registry,  on,  10 
appearance,  action  against  registered  society,  in,  form  of,  32 
application  to  register,  provisions  to  be  observed  on,  10  , 
appointment,  officials,  of,  provision  for,  11 
apprentices,  right  of  society  to  take,  14 
appropriation,  profits,  of,  provision  to  be  made  for,  26 
arbitration,  claim  against  officer  not  a  dispute  to  be  referred  to,  25 
auditors,  appointment  of,  provision  to  be  made  for,  27 

powers  and  duties  of,  27 
balance  sheet,  liability  of  persons  for  falsifying  society's,  32 
ballot,  distribution  of  land  by  co-operative  society  by,  legality  of,  6 
banking  business,  annual  statements  as  to,  duty  of  registered  society  to  make,  5 
unauthorised,  effect  on  deposits,  5 
what  is  not  included  in,  for  purpose  of  the  Act,  5 
societies,  statutory  provisions  regulating,  4,  5 
bankruptcy,  member,  of,  provision  in  rules  for,  17 
begging,  power  of  court  where  child  or  young  person  found,  165 
bills  of  exchange,  in  name  of  society,  presumption  as  to,  26 
books,  inspection  by  accountant,  provision  for,  16 

of,  right  of  member  or  person  interested,  15,  16 
nominations  and  revocations  to  be  entered  in  society's,  18 
building  societies,  co-operation  with  land  societies,  5,  6 

co-operative,  advantage  over  societies  registered  under  BuildiDg 
Societies  Acts,  6 
objects  of,  6 
right  to  register  under  the  Act,  5 
cancellation  of  registry,  effect  of,  38 

grounds  for,  37 
notice  required  on,  38 

on  conversion  of  registered  society  into  company,  34 
case  stated,  power  of  court  or  registrar  as  to,  29 
central  office,  constitution  of,  8 

functions  and  powers  vested  in,  8 
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certificate,  registration,  of,  where  company  converted  into  society,  8 
change  of  name,  registered,  society,  of,  how  effected,  13,  14 
Channel  Islands,  application  of  the  Act  to,  3 
Chief  Registrar,  effect  of  settlement  of  dispute  by,  29 

reference  of  disputes  to,  29 
claims,  provision  in  rules  as  to,  11 
clubs,  working  men's,  registration  of,  10 
committee  of  management,  provision  in  rules  for,  14 

powers  and  duties  of,  provision  to  be  made  for  in  rules,  24 
registered  society,  of,  validity  of  payments  made  by,  25 
company,  conversion  into  registered  society,  how  effected,  7,  8 
of  registered  society  into,  how  effected,  33 
joint  stock,  and  industrial  and  provident  society,  difference  between,  7 
registration  as  registered  society,  claims  not  affected  by,  8 
of  society  as,  of  no  effect  on  previous  claims,  34 
compulsory  winding  up,  jurisdiction  of  the  court  as  to,  35 
contracts,  registered  society,  on  behalf  of,  how  made,  varied  or  discharged,  26 
conversion,  company  into  registered  society,  how  effected,  7,  8 
co-operative  societies,  assistance  by  county  council  for  purpose  of  workmen's 
dwellings,  powers,  6 
exemptions,  none  from  stamp  duty,  3,  4 
extent  of  movement  relating  to,  3 
nature  and  object,  3 
copyholds,  admission  of  registered  society  as  tenants,  20 

costs,  inspection  of  books  by  accountant,  of,  liability  of  members  applying  for,  16 

special  meeting,  of,  security  for,  24 
county  council,  power  of,  to  assist  co-operative  societies  as  to  workmen's 
dwellings,  6 
court,  disputes,  when  referable  to,  28,  29 

right  of  society  to  sue  its  officers  or  sureties  in,  25 
court,  jurisdiction  of,  on  application  for  compulsory  winding  up,  35 
creditor,  registered  society,  of,  no  claim  on  members,  19 

rights  not  affected  by  amalgamation  or  transfer, 
33 

death,  member,  of,  intestate  without  nomination,  how  claims  settled,  19 

testate,  provision  for  settlement  of  claims,  19 
debentures,  registered  society,  of,  registration  of,  under  Bills  of  Sale  Acts,  20 
debts,  recovery  of,  from  members,  30 

deceased  member,  claims  to  share  of,  method  of  dealing  with,  18 
deposits,  inability  of  society  taking,  to  pay  out  capital,  5 
invalid  rule,  effect  on,  5 

provision  for  receipt  of,  by  rules  of  registered  society,  20 
discovery,  power  of  court  or  registrar  as  to,  29 
dispute,  claim  against  officer,  when  not  a,  25 
disputes,  county  court,  when  may  be  settled  by,  28,  29 

court  of  summary  jurisdiction,  when  may  be  settled  by,  28,  29 

effect  of  settlement  by  rules,  28 

reference  to  Chief  Registrar,  29 

settlement  of,  power  of  society  to  include  or  exclude  the  provisions  of 
the  Arbitration  Act,  1889. ..28 
rules  may  provide  for,  28 
share  of  deceased  member,  as  to,  method  of  dealing  with,  18 
dissolution  by  instrument,  procedure  on,  36 
winding  up,  35 

instrument  of,  effect  of  execution  of,  on  property  of  society,  37 
notice  of,  advertisement  of,  in  London  Oazette^  36 

engagements,  registered  society,  of,  how  transferred  to  another  society,  33 

evidence,  copy  of  rules,  when  admissible  as,  11 

extraordinary  resolution,  winding  up  of  registered  society  by  means  of,  34 
fidelity  guarantee,  officer  of  registered  society,  when  required  for,  25 
fines,  recovery  of,  when  imposed  by  rules,  32 

High  Court,  when  society  may  maintain  suit  against  its  officers  in,  25 
illegal  possession,  property  of  society,  of,  liability  of  persons  for,  31,  32 

purpose,  suspension  of  society  existing  for,  37 
income  tax,  liability  of  members  and  employees  to,  19 
registered  society,  when  chargeable  to,  27 
Industrial  and  Provident  Societies  Act,  1893,  effect  of,  3,  4 
industrial  and  provident  societies,  legislation  governing,  3,  4 
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industrial  and  provident  societies,  nature  and  object  of,  3 

society.    See  registered  society, 
infants,  ineligibility  of,  to  be  officers  of  registered  society,  15 
inspection,  affairs  of  registered  society,  of,  when  may  be  ordered,  30 
books,  of,  appointment  of  accountant  for  purpose  of,  16 

right  of  member  or  person  interested  as  to,  15,  16 
costs  of,  power  of  registrar  to  order  security,  30,  31 
inspector,  power  of,  to  require  production  of  society's  books  and  documents,  31 
instrument  of  discharge,  effect  of,  as  a  discharge  of  mortgage,  23 
dissolution,  alteration  in,  how  made,  36 

effect  of  execution  of,  on  property,  37 
interpleader,  rival  claims  to  deceased  member's  share  may  be  dealt  with  by,  18 
investments,  registered  society,  of,  appointment  of  member  as  proxy  in  respect  of, 

21 

confirmation  of,  when  made  prior  to  189 1... 21 
provision  for,  21 
when  may  be  made  in  a  savings  bank,  21 
joint  stock  company,  industrial  and  provident  society,  and,  difference  between,  7 
jurisdiction,  court,  of  the,  on  application  for  compulsory  winding  up,  35 
land,  distribution  by  ballot,  legality  of,  6 

position  of  allottee  of,  when  purchasing  from  land  society,  6 
power  of  registered  society  to  hold  and  dispose  of,  20 

provisions  to  be  made  when  taken  by  societies  for  allotments  or  small 
holdings,  12 

registry,  provisiohs  where  mortgage  registered  in,  22,  23 
societies,  co-operation  with  building  societies,  5,  6 

what  is  included  in,  under  the  Industrial  and  Provident  Societies  Act,  1893... 
20 

legal  proceedings,  pending  before  registration,  not  affected,  10 

legislation,  Acts  governing  industrial  and  provident  societies,  3,  4 

libraries,  registered  societies,  of,  liability  of  persons  committing  offences  in,  32 

lien,  registered  society,  of,  on  shares  of  members,  30 

limited  liability,  registration  as  affecting,  10 

limited,"  necessity  for  word,  on  registration  of  society,  9 
loans,  provision  for,  in  rules  of  registered  society,  20 

London  Gazette,  advertisement  of  notice  of  dissolution  in,  provision  for,  36 
lunacy,  member,  of,  provision  for  payment  of  shares  in  case  of,  16,  17 
meetings,  provision  for  holding,  method  of,  23 
special,  power  of  registrar  as  to,  24 
what  is  included  in,  for  purpose  of  the  Act,  23 
member,  appointment  of,  as  proxy  in  respect  of  society's  investments,  21 
bankruptcy  of,  provision  in  rules  for,  17 
death  of,  intestate,  settlement  of  claims  on,  19 

testate,  settlement  of  claims  on,  19 
interest  of,  in  registered  society,  provision  for,  11 
liability  of,  for  monthly  subscriptions  on  winding  up,  35 
right  to  nomination  of  sums  standing  to  his  credit,  17 
members,  advances  to,  power  of  registered  society  as  to,  22 

consent  of,  necessity  for,  on  dissolution  by  instrument,  36 
creditors  of  registered  society,  cannot  look  to,  19 
limitation  of  liability  of,  on  winding  up,  35 
recovery  of  debts  from,  30 
rights  of,  as  to  annual  returns,  28 
unregistered  society,  of,  liability  of,  19 
membership,  regulation  of,  by  rules,  15 
requisite  to  registration,  9 
rules  as  forming  a  contract  of,  10 
misappropriation,  property  of  a  society,  liability  of  persons  for,  31,  32 
Money-lenders  Act,  1900,  registered  society,  when  to  be  registered  under,  5 
monthly  subscriptions,  liability  of  member  in  respect  of,  on  winding  up,  35 
mortgage,  discharge  of,  by  receipt  indorsed,  22 

provision  as  to,  under  Land  Transfer  Rules,  22,  23 
reconveyance  of,  receipt  in  lieu  of,  22 
registered,  satisfaction  of,  procedure  as  to,  22 
name,  registered,  change  of,  how  effected,  13,  14 
effect  of  change  of,  14 

liability  of  officer  contravening  provisions  as  to  use  of,  13,  14 
provision  for  general  use  of,  13 
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name,  registered  society,  of,  necessity  for  stating  in  rules,  13 

provisions  as  to,  9 
nomination,  disposition  of  sums  standing  to  credit  of  member  by,  17 
form  of,  17 

property  which  may  be  the  subject  of,  18 
revocation  of,  method  of,  18 
will  may  operate  as  a,  17 
nominator,  duty  of  society  on  death  of,  18 
nominee,  persons  who  can  be,  18 
notice,  cancellation  or  suspension  of  society,  of,  38 

of  dissolution,  insertion  in  London  Gazette,  36 
proceedings,  of,  to  set  aside  a  dissolution,  37 
objects,  registered  society,  of,  provision  for  in  rules,  14 
offences  and  penalties,  provision  for,  31,  32. 

libraries  of  registered  societies,  in,  liability  of  persons  committing,  32 
office,  registered,  change  of,  provision  for  notice  as  to,  14 

necessity  for,  14 
officer,  liability  of,  for  non-compliance  with  rules,  31 

signature  of,  presumption  as  to,  26 
officers,  duty  of,  provision  to  be  made  for,  in  rules,  24 
ineligibility  of  infants  to  be,  15 
registered  society,  of,  liability  to  account,  25 

provision  for  appointment,  14,  15 
when  fidelity  guarantee  required  for,  25 
officials,  appointment  and  removal  of,  provision  for,  11 
parol,  contract  by,  when  valid  on  behalf  of  the  society,  26 
penalties,  recovery  of,  provisions  for,  32 
penalty,  delivery  of  untrue  rules,  on,  16 

falsification  of  annual  return,  for,  16 

refusal  to  attend,  on,  where  dispute  referred  to  Chief  Registrar,  29 
when  registered  society  liable  to,  31 
proceedings,  notice  of,  to  set  aside  dissolution,  provision  as  to,  37 
registered  society,  by  or  against,  form  of,  32 
who  may  institute  in  respect  of  society's  property,  32 
profits,  appropriation  of,  provision  to  be  made  for,  26 
rules  to  provide  for,  11,  12 
promissory  note,  in  name  of  society,  presumption  as  to,  26 
property,  as  the  subject  of  nomination,  18 

effect  of  execution  of  instrument  of  dissolution  on,  37 
illegal  possession  or  misappropriation  of  society's,  liability  of  persons  as 
to,  31,  32 

registration  as  effecting  the  vesting  of,  10 
purchaser,  land,  of,  as  allottee  from  land  society,  position  of,  6 
receipt,  reconveyance,  in  lieu  of,  on  payment  of  moneys  secured  by  mortgage,  22 
register,  members  or  shares,  of,  as  evidence,  15 
registered  mortgage,  satisfaction  of,  procedure,  22 
name,  affixing  to  premises,  13 

change  of,  how  effected,  13,  14 
effect  of  change  of,  14 
illegality  of  use  of  any  other  than,  13 
liability  of  officer  contravening  provision  as  to  use  of,  13 
use  of,  in  all  transactions,  13 
office,  change  of,  provision  for  giving  notice  as  to,  14 

necessity  for,  14 
societies,  amalgamation  of,  how  effected,  33 

registered  or  certified  before  the  Act,  how  regarded,  7 
registrar,  duties  of,  8,  9 

functions  and  powers  of,  8 
society,  allotments,  power  of  county  or  other  authority  to  let  to,  7 
annual  audit  of  accounts  of,  provision  for,  27 

statements  as  to  banking  business,  duty  as  to,  5 
apprentices,  right  to  take,  14 

confirmation  of  investments  of,  when  made  prior  to  1894. ..21 
contracts  of,  how  made,  varied  or  discharged,  26 
conversion  into  a  company,  how  effected,  33 

of  company  into,  7,  8 
copyholds,  as  holders  of,  provision  for  admission,  20 
creditors  of,  no  claim  on  members,  19 
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registered  society,  debentures  of,  registration  under  Bills  of  Sale  Acts,  20 
duty  of,  on  death  of  nominator,  18 
how  dissolved,  34 

income  tax,  when  chargeable  to,  27 

ineligibility  of  infants  to  be  officers  of,  15 

inspection  of  affairs  of,  when  registrar  may  order,  30 

interest  of  member  in,  provision  for,  11 

investment  of  capital  of,  21 

joint  stock  company,  and,  difference  between,  7 

liability  of  officers  of,  to  account,  25 

to  penalties,  31 
management,  provision  for,  14,  15 
name  of,  necessity  for  stating  in  rules,  13 

provisions  as  to,  9 
necessity  for  word  "  limited  "  on  registration,  9 
objects  of,  provision  for,  in  rules,  14 
payments  by  committee  of,  validity  of,  25 
powers  and  duties  of  committee  of  management,  24 
of  the  Act  not  affected  by  rules  of,  1 1 
^  to  hold  and  dispose  of  land,  20 

provision  for  loans  and  deposits  in  rules  of,  20 

provisions,  when  carrying  on  business  in  more  than  one  part  of 

the  United  Kingdom,  9 
registration  under  Money-lenders  Act,  1900,  when  required,  5 
remedies  of,  where  officer  in  default,  25 
rules,  contents  of,  11 

of,  contract  of  membership  contained  in,  10 
to  sue  or  be  sued  in  corporate  name,  32 

under  Act  of  1852,  right  to  acknowledgment  of  registry  under 
the  Act,  9 

"registered  society,"  use  of  expression,  3 

registrar,  acknowledgment  of  registry  by,  duty  as  to,  10 

amendment  or  alteration  of  rules,  duty  as  to,  13 

appeal  from  refusal  of,  to  register,  10 

as  medium  of  state  control,  8,  9 

chief,  when  disputes  may  be  referred  to,  29 

duties  of,  as  to  registered  societies,  8,  9 

duty  as  to  annual  report,  9 

power  of,  to  order  transfer  of  stock  when  trustee  incapacitated  or  abroad, 
21,  22 

registered  societies,  of,  functions  and  powers,  8 
report  of  special  meeting  to  be  sent  to,  24 
special  meeting,  when  to  be  called  by,  24 
registration,  effect  of,  10 

instrument  of  dissolution,  of,  necessity  for,  86 

legal  proceedings  pending  before,  not  affected,  10 

limited  liability  effected  by,  10 

membership  requisite  to,  9 

registered  company  on  conversion  from  joint  stock  company,  8 
special  resolution,  of,  provision  for,  24 
vesting  of  property  effected  by,  10 
working  men's  clubs,  of,  10 
registry,  acknowledgment  of,  duty  of  registrar  as  to,  10 
application  for,  provisions  to  be  observed  on,  10 
cancellation  of,  on  conversion  of  registered  society  into  company,  34 

or  suspension  of,  grounds  for,  37 
societies,  of,  8 
removal,  officials,  of,  provision  for,  11 

rent,  payment  of,  by  tenants  of  registered  society,  provision  for,  20 
report,  annual,  duty  of  registrar  as  to,  9 

special  meeting,  of,  duty  of  the  chairman  as  to,  24 
resolution,  special,  conclusive  evidence  of,  what  is,  24 
provision  for  registration  of,  24 
what  is,  for  purposes  of  the  Act,  23 
return,  annual,  falsification  of,  penalty  for,  16 

right  of  member  to  require  copy  of,  16 
what  must  be  shown  in,  27,  28 
rules,  allotments  and  small  holdings,  provisions  when  land  to  be  taken  for,  12 
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rules,  alteration  or  amendment  of,  12,  13 

appointment  and  removal  of  officials,  provisions  for  in,  11 

appropriation  of  profits,  as  to,  11,  12 

auditing  of  accounts,  provision  for,  in,  11 

bankruptcy  of  member,  provision  for,  to  be  made  in,  17 

claims,  provision  for,  in,  11 

contents  of,  1 1 

copies  of,  provision  for  supply  to  applicants,  16 

when  admissible  as  evidence,  11 
deceased  members,  must  provide  for  claims  in  respect  of,  19 
delivery  of  untrue,  penalty  for,  16 
effect  of  settlement,  of  disputes  according  to,  28 
filing  of  copies,  on  application  for  registry,  10 
interest  of  member  in  registered  society,  provision  for,  11 
invalid,  effect  on  deposit  loans,  5 
liability  of  officer  for  non-compliance  with,  31 
membership,  regulation  of,  by,  15 
name  of  society  to  be  stated  in,  13 
objects  of  the  society  to  be  provided  for  in,  14 
provision  for,  on  conversion  of  company  into  registered  society,  7,  8 

strike  fund  in,  when  ultra  vires ^  14 
recording  of,  when  society  trading  in  more  than  one  part  of  the  United 

Kingdom,  9 
registered  office,  provision  for,  in,  14 

society,  of,  as  a  contract  of  membership,  10 
nature  of  contents,  3 
seal,  custody  and  use  regulated  by,  11 

provision  for  custody  and  use  of  in,  14 
settlement  of  disputes,  when  to  be  by,  28 

society  registered  prior  to  the  Act,  of,  how  affected  by  the  Act,  11 
transfer  and  withdrawal  of  shares  to  be  provided  for  in,  11 
rules,"  what  is  included  in  word  as  used  in  the  Act,  11 
savings  bank,  registered  society,  when  investments  may  be  made  by,  in  a,  21 
Scotland,  exemption  of  societies  in,  from  stamp  duty  on  statutory  receipts,  23 
seal,  custody  and  use  of,  provision  for,  11,  14 

name  of  society  to  appear  on,  13 
set-off,  right  of  society  as  to,  in  respect  of  member's  debt,  30 
shares,  members,  of,  lien  of  registered  society  on,  30 
transfer  and  withdrawal  of,  provision  for,  1 1 
small  holdings,  power  of  county  or  other  authority  to  let  to  co-operative 
societies,  7 

provisions  to  be  made  by  societies  taking  land  for,  12 
societies,  nature  of,  entitled  to  register,  4 

registered  before  the  Act,  how  regarded,  7 
special  meeting,  application  for,  how  made,  24 

duty  of  chairman  to  report  as  to,  24 

powers  of,  24 

when  registrar  may  call,  24 
resolution,  converting  company  into  registered  society,  form  of,  7,  8 

on  conversion  of  registered  society  into  a  limited  company, 

contents  of,  34 
provision  for  registration  at  central  office,  24 
what  is,  for  the  purposes  of  the  Act,  23 
stamp  duty,  exemption,  none  in  respect  of,  3,  4 

mortgage  receipts,  on,  exemption  of  societies  in  Scotland  from,  23 
statutory  declaration,  necessity  for  filing  with  instrument  of  dissolution,  36 

receipts,  provision  for,  on  satisfaction  of  mortgage,  22,  23 
stock,  transfer  of,  power  of  registrar  as  to,  21,  22 
strike  fund,  provision  for,  when  ultra  vires,  14 

summary  jurisdiction,  disputes,  when  may  be  referred  to  court  of,  28,  29 

right  of  society  to  sue  its  officers  or  sureties  in  court  of,  25 

suspension  of  registry,  effect  of,  38 

grounds  for,  37 
notice  required  on,  38 

tenants,  registered  society,  of,  provisions  as  to  payment  of  rent,  20 

"  the  Act,"  meaning  of,  3 

transfer  of  engagements,  how  effected,  33 

shares,  provision  in  rules  for,  11,  16 
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Treasury,  administration  of  the  Act  by,  8 

as  medium  of  state  control  of  registered  societies,  8 
trustee,  power  of  registrar  as  to  stock  in  name  of,  21,  22 
unregistered  society,  liability  of  members  of,  19 
vacating  receipt,  in  lieu  of  reconveyance,  22 
vesting,  property,  of,  by  registration,  10 
voting,  proxy,  by,  when  members  have  right  of,  23 

scale  and  right  of,  rules  to  provide  for,  23 
will,  operation  of,  as  a  nomination,  17 
winding  up,  limitation  of  liability  of  member  on,  35 

registered  society,  procedure  on,  34 
withdrawal  of  shares,  provision  for,  11,  16 
working  men's  clubs,  registration  of,  10 

workmen's  dwellings,  county  council,  power  to  assist  co-operative  societies  as  to,  6 

INFANTS  AND  CHILDREN. 

absence  of  child,  power  of  court  to  proceed  in,  170 

accident,  "  child,"  to,  persons  included  under  Fatal  Accidents  Act,  184:6. .Ao 

prosecution  of  persons  where  performing  child  meets  with,  consent  neces- 
sary, 153 

account  stated,  invalidity  of,  where  with  an  infant,  63 
acquiescence,  no  bar  to  assertion  of  infant's  rights,  62 
acrobatic  performance,  child,  by,  liability  of  persons  causing,  153,  151 
act  of  infant,  when  void,  48 

action,  compromise  of,  where  infant  a  party,  when  allowed,  145 

right  of  infant  to  bring,  62 
administration  durante  minore  cetate,  to  whom  granted,  50 

where  infant  next  of  kin,  51 
admittance,  infant,  of,  as  tenant  of  copyholds,  how  effected,  96,  97 

payment  of  fine,  on,  97 
adoption,  child,  of,  by  person  other  than  parent,  not  recognised,  111 
adult,  liability  of,  when  contracting  with  infant,  67 

prisoners,  prevention  of  association  of  juvenile  with,  176,  178 
trial  of  in  juvenile  courts,  provision  for,  178 
when  not  liable  as  joint  contractor  with  infant,  73,  74 
advancement,  child,  of,  presumption  of,  119 

court,  by  the,  when  allowed  out  of  capital,  92,  93 

no  power  to  charge  real  estate  for  purpose  of,  93 
effect  of  failure  of  purpose  of,  93,  94 
power  of  trustees,  extent  of,  93 
purpose  for  which  made,  93 
trustees,  by,  out  of  capital,  when  allowed,  92,  93 
when  guardian  can  only  make  out  of  capital,  130 
advowson,  right  of  infant  to  hold  and  present  in  respect  of  an,  101 

rights  of  infant  as  owner  of,  57 
age,  child's,  burden  of  proof  as  to,  in  dangerous  performance  prosecution,  153 
fraudulent  misrepresentation  by  infant  as  to,  effect  of,  66 
full,  attainment  of,  during  proceedings,  effect  of,  143 
effect  on  proceedings,  137 
competency  of  persons  of,  43 

continuation  of  service  after  attaining,  effect  of,  73 
right  of  infant  partner  on  attaining,  53 
when  attained,  44 

by  the  Sovereign,  44 
agent,  power  of  infant  when  acting  as,  59 

when  infant  can  appoint,  48 
alienation,  infant's  real  estate,  of,  powers  as  to,  132,  133 

amusement,  employment  of  children  in  public  place  of,  when  an  offence,  152 
ante-nuptial  agreement  as  to  child's  religion,  how  construed   by  the  court, 
113 

appeal  from  conviction  for  offence  under  Children  Act,  1908,  to  what  court, 
171 

appearance,  procedure  where  none  entered  on  behalf  of  infant,  141 
application  for  removal  of  children  to  place  of  safety,  who  may  make,  161 
appointment,  property  to  infant,  of,  by  parent,  when  void,  78 

testamentary,  of  guardians  under  statute,  123 
apprentice,  capacity  of  infant  as  master  to,  56 

covenant  to  bind  infant  as  an,  when  binding,  49 
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apprentice, inclusion  of,  as  "workman"  under  the  Workmen's  Compensation  Act, 
1906.. .72 

misconduct  of,  rights  of  master  on,  72 
rights  of,  on  bankruptcy  of  master,  71 
apprenticeship,  binding  contract  of,  right  of  infant  to  enter  into,  61 
dissolution  and  termination  of,  71 
form  and  contents  of  contract  of,  70 
liability  of  parties  on  covenants  in  deed  of,  70,  71 
return  of  premium  under  deed  of,  rights  of  apprentice  as  to,  71 
right  of  infant  to  bind  himself  by  contract  of,  69 
arbitration,  submission  by  infant  to,  when  void,  63 
arrest  of  persons  committing  ofEence  under  Children  Act,  1908... 168 
association,  children,  of,  with  charged  adults,  prevention  of,  176 
attorney,  when  infant  can  appoint  an,  48 

automatic  machines,  removal  of,  when  cigarettes  obtained  by  children,  175 
bail,  detention  of  child  on  refusal  of,  place  of,  176 

grant  of,  to  accused  under  Children  Act,  1908. ..168 

release  of  child  or  young  person  on,  176 
bailee,  liability  of  infant  as  fraudulent,  75 
bailiff,  incapacity  of  infant  to  act  as,  47 
bank  account  of  infant,  position  of,  where  dealt  with,  61 
bankrupt,  incapability  of  infant  to  be  made  a,  54,  55 
bankruptcy,  master,  of,  rights  of  apprentice  on,  71 

petition,  infant  may  present,  55 
begging,  liability  of  persons  allowing,  or  procuring  child  for  purpose  of,  163 
benefice,  capacity  of  infant  to  present  to  a,  57,  101 
betting,  loans  to  infants  for  purpose  of,  illegality  of,  172 
Betting  and  Loans  (Infants)  Act,  1892,  effect  on  ratification  of  loans,  65 
bill  of  exchange,  incapacity  of  infant  to  give,  49 

board  of  guardians,  power  of,  to  take  proceedings  under  Children  Act,  1908. ..171 
bond,  incapacity  of  infant  to  give,  where  penalty  attached,  49 
breach  of  trust,  when  infant  liable  for,  51,  52 
brothel,  permitting  child  to  reside  in,  offence  of,  163 
building  society,  infant  as  member  of,  59 

bye-laws  regulating  employment  of  children,  power  of  local  authority,  150 

procedure  on  making,  150 
capital,  advancement,  when  can  be  made  out  of  infant's,  130 

application  for  maintenance  out  of,  when  infant  has  only  a  reversionary  or 

contingent  interest,  91 
when  applied  for  maintenance  of  infant,  90,  91 
charitable  entertainments,  exemption  of,  from  provisions  relating  to  employment  of 

children,  152,  153 
chastisement  of  infant,  rights  as  to,  107 
child,  adoption  of,  when  not  recognised  at  law.  111 
and  parent,  relation  between,  118 
definition  as  a  term  of  relationship,  45 
intoxicating  liquors,  age  at  which,  may  be  supplied  to,  45 
meaning  of,  in  deeds  and  wills,  45,  46 

under  Summary  Jurisdiction  Acts,  45 
persons  included  in  term  for  purpose  of  education,  45 

under  Fatal  Accidents  Act,  1846. ..45 

Workmen's  Compensation  Act,  1906... 45 
purchase  by  father  in  name  of,  presumption  as  to,  118 
statutory  definition  of,  44 
Children  Act,  1908,  exemption  from  provisions  of,  162 

chimney  sweeping,  employment  of  children  in  business  of,  when  illegal,  157 
Christian  religion,  practice  of  the  court  where  child's  religion  other  than  the^ 
113 

City  of  London,  the  mayor  and  aldermen  as  guardians  by  custom,  122 
cleansing  of  children,  liability  of  persons  neglecting,  174 
co-contractor,  adult  as,  with  infant,  when  not  liable,  73,  74 
co-executor,  infant  as,  rights  and  liabilities  of,  50 
committed  for  trial,  power  of  magistrate  as  to  children  of  person,  165 
company,  capacity  of  infant  to  be  member  of,  60 

joint  stock,  repudiation  of  membership  by  infant,  60 

winding  up  of,  effect  on  infant  shareholder,  61 
compensation,  persons  under  full  age,  of,  provision  as  to,  158 
,  right  of  apprentice  to,  as  "workman,"  72 
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compromise  of  action  in  which  infant  a  party,  when  allowed,  145 

when  court  will  set  aside,  145 
consent,  guardian,  by,  to  marriage  of  infant,  how  to  be  given,  130 
marriage  of  infant,  to,  when  requisite,  117 

who  can  give,  57 
necessary  to  prosecution  where  child  meets  with  accident,  153 
party  to  proceedings  by,  when  other  an  infant,  how  far  binding,  146 
power  of  next  friend  to,  in  proceedings  on  behalf  of  infant,  137 
continuous  offence,  procedure  in  case  of,  171 
contract,  infant,  of,  effect  of  Infants  Belief  Act,  1874,  on,  63 
invalidity  of,  when  prejudicial  to  infant,  64 
liability  of  adult  on  making,  with  infant,  67 
necessaries,  for,  liability  of  infant,  67 
non-liability  of  infant  for  tort  founded  on,  extent  of,  75 
power  to  bind  infant  by,  limitation  of,  46 
to  marry,  age  at  which  infant  may  make  binding,  57 
voidable,  when  may  be  repudiated  by  infant,  64,  65 
contracts  binding  on  infant,  49,  61 

infants,  authorised  by  common  law  and  equity,  64 
statute,  64 

void  and  voidable,  distinction  between,  63 
contributory  negligence,  doctrine  as  applicable  to  young  persons,  157,  158 
conversion,  application  of  doctrine  to  infant's  property,  84,  85 
convicted  person,  power  of  magistrate  as  to  children  of,  165 
co-plaintiff,  infant  as,  rights  on  attaining  full  age,  138 
copyholds,  admittance  of  infant  as  tenant  of,  how  effected,  96,  97 

capacity  of  infant  to  be  steward  of  a  manor  of,  56 
tenant  of,  96 

surrender  by  infant,  97 
when  infant  liable  to  forfeiture  of,  97 
coroner,  notice  to,  on  death  of  infant  about  whom  notice  is  required,  161 
corporation,  when  infant  may  be  member  of,  59 
costs,  infant  defendant  made  a  party,  of,  how  paid,  144 

liability  of  infant  defendant  for,  144 
next  friend  for,  135,  138 

official  guardian  ad  litem^  of,  how  paid,  144 

provision  for  amount  of,  where  child  ordered  to  pay  fine,  177 

recovery  of,  from  infant's  estate,  139 
court,  appointment  of  guardian  by  the,  125,  126 

custody  of  infant,  when  interfered  with  by  the,  106 

discretion  of,  as  to  appointing  mother  or  father  a  guardian,  126 

guardian  appointed  by,  special  powers  of,  132 

jurisdiction  of,  on  removal  of  child,  169 

lease  of  infant's  land  under  direction  of,  100 

no  removal  of  ward  out  of  jurisdiction  of,  147 

of  summary  jurisdiction,  power  of,  to  order  detention  of  child  in  place  of 
safety,  164 

power  of,  as  to  custody  on  application  of  mother,  108 

to  appoint  or  remove  a  guardian,  108,  109,  125 
sale  of  infant's  land  by  order  of  the,  how  effected,  95 
when  guardian  will  be  appointed  by  the,  144 
covenant,  when  binding  on  infant,  49,  70,  71 

cruelty  to  children,  societies  for  prevention  of,  extension  of  Poor  Law  Act,  1879, 
to  include,  171 

custody,  infant  may  elect  to  remain  out  of  parents',  109,  110 
of,  mother  no  right  against  father  as  to,  107 
rights  of  father  as  to,  105 
when  convicted  of  felony,  110 

court  will  interfere  with,  106 

either  parent  may  obtain  by  writ  of  habeas  co)-j}u^,  109 
power  of  court  of  summary  jurisdiction  as  to,  108 

on  application  of  mother,  108 
transfer  of,  by  infant's  parents,  106,  107 
ward,  of,  change  of,  power  of  court  as  to,  129 
custom,  guardianship  by,  122,  123 

dangerous  performance,  liability  of  persons  causing  child  to  take  part  in,  153 
death,  notice  of,  where  infant  being  nursed  for  reward,  158,  159 
one  of  several  guardians,  of,  effect  of,  127 
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debts,  deceased  persons,  of,  liability  of  infant  heir  or  devisee,  81,  82 
non-liability  of  father  for  child's,  115,  116 
trade,  liability  of  infant  for,  73 
deed,  appointment  of  guardian  by,  revocation  of,  123,  121 
meaning  of  child  in,  45,  46 
of  apprenticeship,  execution  of,  70 

form  and  contents  of,  70 
liabilit}^  of  parties  on  covenants  in,  49,  70,  71 
defence,  non-delivery  of  statement  of,  on  behalf  of  infant,  effect  of,  142,  143 
depositions,  child,  of,  in  lieu  of  evidence,  admission  of,  170 
depositor  in  savings  bank,  right  of  infant  to  be,  61 
destitute,  power  of  court  where  child  found,  165 
detention,  child,  of,  on  refusal  of  bail,  place  of,  176 

habitual  drunkard,  of,  in  retreat,  power  of  court  as  to,  169 
places  of,  provision  by  police  authorities,  177 
devisee,  infant,  liability  of,  for  debts  of  deceased  persons,  81,  82 
disclaimer,  right  of  infant  as  to,  in  respect  of  onerous  property,  75,  76 
disposition,  infant,  by,  when  void,  48 

disputes,  master  and  apprentices,  between,  power  of  court  of  summary  jurisdiction. 
72 

divorce,  discretion  of  court  as  to  custody  on  decree  for,  111 
drunk  whilst  in  charge  of  child,  offence  of,  169,  170 
education,  child,  of,  as  a  necessary,  68 

duty  of  parents  as  to,  115 
power  of  the  court  in  matrimonial  causes  as  to  child's,  116 

to  apply  income  for  infants',  85 
removing  child  from  place  to  place  preventing,  liability  of  person,  173^ 
174 

ward's,  control  of,  by  guardian,  130 
provision  for,  147,  148 
election,  application  of  doctrine  to  infants,  80 

emigration,  child  or  young  person,  power  of  Secretary  of  State  as  to,  165,  166 

employer,  duty  of,  as  to  care  of  young  employees,  157 
mining,  duty  of  on  employing  children,  157 

employment,  children,  of,  in  business  of  chimney  sweeping,  when  illegal,  157 
connection  with  mines,  provisions,  154,  155 
factories  and  workshops,  how  regulated,  152 
metalliferous  mines,  illegality  of,  156 
mines,  154 

pit  banks,  how  regulated,  155 
street  trading,  age  limit  for,  150,  151 
how  regulated,  150 
offences  and  penalties,  151 
power  of  local  authority  as  to,  150 
doctrine  of  common,  nature  of,  152 
power  of  officer  of  local  authority  to  enter  place  of,  151 
engines,  metalliferous  mines,  in,  employment  of  young  persons  in  connection  with^ 
156 

entertainment,  duty  of  provider  of,  when  attended  by  children,  173 

employment  of  children  in  public,  when  an  offence,  152 
exemption  of  charitable,  from  provisions  relating  to  employment 

of  children,  152,  153 
penalty  on  provider  failing  to  fulfil  obligations,  173 
en  ventre  sa  mer^e,  appointment  of  guardian  in  respect  of  child,  124 
escape  of  child,  assisting  in,  liability  of  persons,  166 
evidence,  admission  of  deposition  of  child  in  lieu  of,  170 
capacity  of  infant  to  give,  56 

child  of  tender  years,  of,  admission  of  unsworn,  170 
offence  under  Children  Act,  1908,  Act  applicable,  170 

exchange  of  lands,  infant  party  to,  when  bound,  77 

executor,  appoinment  of  infant  as,  effect  of,  50 

complete  discharge  on  payment  of  infant's  legacy,  how  obtained  l^by, 
76 

de  son  tort,  non-liability  of  infant  as,  50 

infant  as,  no  provision  as  to,  in  Land  Transfer  Act,  1897... 51   -~ 

exemption,  persons,  of,  from  Children  Act,  1908... 162 

factories,  employment  of  children  in,  how  restricted,  152 

Fatal  Accidents  Act,  "  child,"  persons  included  in  term  under,  45 
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father,  death  of,  of  no  effect  on  choice  as  to  child's  religion,  112,  113 

misconduct  of,  power  of  court  of  summary  jurisdiction  to  make  order  as  to 

custody  on,  108 
non-liability  of,  for  child's  debts,  115,  116 
right  of,  to  custody  of  infant,  105 

may  be  lost,  109 

when  conduct  of,  occasions  loss  of  right  to  determine  religion  of  child,  112 
feme  cover't^  waiver  of  rights  by,  where  not  allowed,  80 
feoffment,  gavelkind  land,  of,  when  infant  can  make  valid,  80 

infant,  by,  essentials  to  valid,  81 
fine,  payment  by  infant  on  admittance  to  copyholds,  97 
fines,  application  of,  under  Children  Act,  1908. ..162 
fire,  protection  of  children  from,  163 

foreclosure,  judgment  for,  against  infant,  time  generally  allowed,  143 

when  sale  of  infant's  mortgaged  property  may  be  ordered  in  action  for, 
82 

fraud,  liability  of  infant  for,  46 

fraudulent  misrepresentation,  infant,  by,  as  to  age,  effect  of,  66 

nature  of,  to  affect  transaction,  66 
lease  obtained  by  infant  by,  effect  of,  66 
friendly  society,  when  infant  may  be  member  of,  59 
full  age,  attainment  of,  during  proceedings,  effect  of,  143 
effect  on  proceedings,  137 
avoidance  of  gift  by  infant  on  attaining,  76 
competency  of  person  of,  43 
*    continuation  of  service  after  attaining,  effect  of,  73 
rights  of  infant  co-plaintiff  on  attaining,  138 

partner  on  attaining,  53 
when  attained,  44 

by  the  Sovereign,  44 
funeral  expenses  of  infant's  relative,  a  necessary,  68 
gaoler,  capacity  of  infant  to  be  a,  56 

gavelkind  land,  age  to  which  guardianship  continues  in  case  of,  122 

when  infant  can  make  valid  feoffment,  80 
gift,  avoidance  by  infant  on  attaining  full  age,  76 

infant,  to,  presumption  in  favour  of  validity  of,  when  by  parent,  77,  78 

inter  vivos  to  infant,  effect  of,  77 

maintenance  and  education  of  infant,  for,  extent  of  trust,  86 
right  of  infant  to  recover  back  money  or  chattels  disposed  of  by  way  of,  80' 
vesting  of,  made  to  infant,  77,  78 
girl,  protection  of,  under  Criminal  Law  Amendment  Act,  1885. ..110 
glebe  lands,  sale  of,  when  vested  in  trustees  for  infant,  101 
grandchild  a  dependant  under  the  Workmen's  Compensation  Act,  1906. ..45 
guardian  ad  litem,  defence  of  infant  to  proceedings  by,  140,  141 
effect  of  death  of,  142 
official,  costs  of,  how  paid,  144 
person  appointed  as  a  matter  of  course,  142 
qualifications  of  person  acting  as,  140,  141 
removal  of,  142 
status  of,  142 

when  liable  for  costs  of  unsuccessful  defence,  144 
advancement  by,  when  only  can  be  made  out  of  infant's  property,  130 
appointed  by  infant,  supersession  of,  by  guardian  appointed  by  the 
court,  59 

appointment  of,  by  deed,  how  effected,  123,  124 
the  court,  125,  126 
discretion  of  court  as  to  wishes  of  father  or  mother,  126^ 
for  special  purpose,  127 
attendance  of,  where  child  charged  with  an  offence,  177 
children  for  whom  appointment  may  be  made,  124 
choice  of,  when  infant  may  exercise,  106 
consent  of,  to  marriage  settlement,  no  effect  on  validitj'',  102 

to  marriage  of  ward  by,  how  given,  130 
duty  of,  on  presentation  by  infant  to  a  benefice,  100,  101 

to  prevent  unsuitable  marriage  of  ward,  130 
effect  of  appointment  of  testamentary,  125 
election  of,  by  infant,  58 

infant,  of,  manner  in  which,  may  be  appointed,  121 
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guardian^  infant's  children,  of,  appointment  of,  59 
in  socage,  rights  and  duties  of,  131 

when  lease  may  be  granted  by,  132 
lunatic,  power  of  court  as  to,  129 
meaning  of,  when  word  used  in  an  enactment,  128 
payment  of  fine  by,  where  offence  committed  by  child,  177 
person  and  estate,  of,  128 

who  will  not  be  appointed  as  sole,  127 
power  of  court  to  control,  128 

mother  to  appoint,  125 
powers  of,  as  to  leasing,  99 

in  proceedings  relating  to  infant's  land,  95 
when  appointed  by  infant,  68 
where  land  vested  in  infant  absolutely,  86 
6  vested  in,  in  case  of  infant  tenant  for  life,  95,  96 

religious  persuasion  of  child,  effect  on  selection  of,  167 
removal  of,  power  of  court  as  to,  125 
right  of,  to  contract  for  redemption  of  land  tax,  32 
testamentary,  appointment  of,  under  statute,  123 
rights  and  duties  of,  131,  132 

of  against  trustees  of  infant's  land,  95 
when  lease  may  be  granted  by,  132 
transfer  of  child  to  new,  on  non-observance  of  undertaking  as  to  child's 
religion,  167 

ward  and,  nature  of  relation  between,  121  « 
when  elected  or  assigned  to  infant,  144 
guardians,  appointment  by  both  parents,  effect  of,  125 
death  of  one  of  several,  effect  of,  127 
disagreement  of,  128 
guardianship  by  custom,  122,  123 
nature,  122 
parental  right,  123 
during  life  of  mother,  125 
for  nurture,  123 

in  City  of  London,  age  to  which  continuing,  123 

infant,  of,  right  to,  108,  109 

in  socage,  when  existing,  121,  122 

period  of  continuance,  124 

survival  of,  124 

Jiaheas  corpus,  when  either  parent  may  obtain  custody  by  writ  of,  109 
habitual  drunkard,  detention  of,  in  retreat,  power  of  court  as  to,  169 
homage,  infant  may  do,  56 

illegitimate  child  a  dependant  under  the  Workmen's  Compensation  Act,  1906. ..45 
intention  to  benefit  must  be  expressed,  120 
rights  and  duties  of  putative  father  and  mother  as  to,  120 

ill-treatment,  infant,  of,  power  of  court  on  conviction  for,  110 

in  camera,  hearing  evidence  of  child,  power  of  court  as  to,  170 

in  forma  pav/peris,  right  of  infant  to  sue  by  next  friend,  135 

in  loco  i)arentis  towards  child,  legal  consequences  as  between  parties  resulting  from 

position.  111 
right  of  relative  or  stranger  to  put  himself.  111 
income,  application  for  maintenance  when  infant  has  only  a  reversionary  or 
contingent  interest,  91 
of,  for  benefit  of  infant,  85,  86 
directed  to  be  accumulated,  when  maintenance  directed  to  be  paid  out 
of,  90 

infant's,  application  of,  to  maintenance,  129,  130 

lands,  from,  duty  of  trustees  as  to  payments,  87,  88 
maintenance  out  of,  power  of  court  as  to,  89,  90 
residue  of,  from  infant's  lands,  investment  of,  88 
industrial  and  provident  society,  infant  as  member  of,  59 

schools,  exemption  of  from  provisions  relating  to  employment  of 
children,  151 
infancy,  period  of  life  to  which  term  applies,  43 
infant,  act  or  disposition  of,  when  void,  48 

alteration  of  status  of,  only  means  of,  44 

capacity  of,  to  acquire  and  dispose  of  property,  principle  regulating, 
46 
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infant,  custody  of,  when  convicted  of  felony,  power  of  court  as  to,  110 
derivation  of  term,  43,  44 

devisee,  liability'-  of,  for  debts  of  deceased  persons,  81,  82 
how  regarded  at  law,  43 

inability  of,  to  prejudice  his  own  interests,  4G 
incapability  of,  to  be  made  bankrupt,  54,  55 
incapacity  of,  to  discharge  civil  duties,  46 

hold  public  office,  47 
liability  for  fraudulent  and  wrongful  acts,  46 

of,  for  necessaries,  67,  68 
maintenance  of,  application  of  income  to,  129,  130 
non-liability  of,  to  serve  on  a  jury,  48 
power  to  bind  by  contract,  limitation  of,  46 
presentation  of  bankruptcy  petition  by,  55 
testamentary  incapacity  of,  49 

transfer  of  shares  into  name  of,  liability  of  transferor,  60,  61 
Infant  Felons  Act,  1840,  power  of  court  as  to  custody  under,  110 
infant  heir,  liability  of,  in  respect  of  debts  of  deceased  person,  81,  82 

partner,  status  of,  53 
Infant  Settlements  Act,  1855,  settlement  by  infant  under,  103,  104 

trustee,  when  court  will  remove,  52 

wife,  settlement  of  property  of  by  adult  husband,  102 
infants,  acts  of  which,  are  incapable,  49 

minors,  and,  distinction  between,  44 
protection  of  the  Sovereign  as  applied  to,  46,  47 
Infants  Eelief  Act,  1874,  effect  of,  on  contracts  by  infants,  63,  64 
injunction,  grant  of,  against  infant,  143 

inquiry,  fitness  of  proceedings  by  infant,  as  to,  when  ordered,  135,  136 

where  two  actions  by  infant  for  same  purpose,  136 
inspectors,  institutions  and  homes,  of,  provisions  relating  to,  167 
insurance,  infant,  of,  when  an  offence,  162 
interest,  legacy,  on,  when  infant  entitled,  120 

interlocutory  applications,  infant's  behalf,  on,  by  whom  made,  137 
intoxicating  liquors,  age  at  which,  can  be  supplied  to  children,  45 
giving  to  child,  when  offence  committed,  172 
joint  lease,  renewal  in  name  of  independent  person  interested  with  infant,. 
99 

judgment,  against  infant,  binding  nature  of,  143 
effect  of,  when  against  an  infant,  138 
foreclosure,  for,  against  infant,  time  generally  allowed,  143 
judicial  separation,  discretion  of  court  as  to  custody  on  decree  of.  111 

power  of  court  as  to  maintenance  and  education  of  children 
on  decree  for,  116 
to  make  children  wards  of  court  in  proceedings- 
for,  147 

jurisdiction,  court  over  ward,  of,  when  ceasing,  149 

ward  of  court  not  to  be  removed  out  of,  147 
jury,  non-liability  of  infant  to  serve  on,  48 

justices,  jurisdiction  of,  in  disputes  between  master  and  apprentice,  72 

power  of,  to  grant  warrant  to  visitor  to  enter  infant  nursing  home,. 
160 

juvenile  courts,  exclusion  of  public  from,  178 
provision  of,  178 
offenders,  prevention  of  association  with  adult  prisoners,  178 
provision  of  places  of  detention  for,  177 
trial  of,  in  courts  other  than  juvenile,  178 
laches,  when  infant  affected  by,  62 
land,  infant's,  extent  of  powers  of  trustees  of,  87 
powers  of  guardians  as  to,  86 
sale  of,  for  special  purposes,  83 
will  be  deemed  settled,  94 
lease  of  infant's,  under  direction  of  the  court,  100 
management  of,  where  infant  beneficially  entitled  to  possession,  87 
partition  of  ward's,  when  concurrence  of  guardian  binding,  133 
reference  of  question  of  law  or  fact  relating  to  infant's,  96 
sale  of  infant's,  by  persons  under  order  of  the  court,  how  effected,  95 
tax,  contract  by  guardian  for  redemption  of,  132 
Lands  Clauses  Consolidation  Act,  sale  of  infant's  property  under,  82 
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lease,  incapacity  of  infant  to  grant,  49 

infant's  land,  of,  application  of  Settled  Estates  Act,  1877,  to,  100 

under  the  direction  of  the  court,  100 
obtained  by  fraudulent  misrepresentation  by  infant,   cancellation  of, 
66 

power  of  guardian  to  make,  of  infant's  property,  99 

trustees  to  make,  of  infant's  land,  99,  100 
renewal  by  infant,  how  effected,  101,  102 

in  name  of  independent  party  jointly  interested  with  infant, 
99 

voidability  of,  by  infant,  97,  99 

ward's  land,  of,  when  may  be  granted  by  guardian,  132 
legacies,  interest  on,  when  infant  entitled  to,  120 
legacy,  capacity  of  an  infant  to  take,  extent  of,  7 6 

parent  and  child,  to,  payment  of,  76 
legal  proceedings  by  infant,  how  commenced,  133 
practice  on,  by  next  friend,  134 
when  expense  of  a  necessary,  68 
licence,  child  performance,  for,  grant  of,  153 
licensed  premises,  allowing  child  on,  when  an  offence,  172 

employment  of  children  for  purpose  of  entertainment  in,  offence 
of,  152 

limitation  of  actions,  effect  of  infancy  on,  62 

time,  offences  against  child  or  young  person,  171 

proceedings  on  offence  as  to  employment  of  children,  151 
loan.  Betting  and  Loans  (Infants)  Act,  1892,  effect  on  ratification  of  void,  65 
betting,  to  infant,  illegality  of,  172 

for  necessaries,  position  of  lender  to  infant  in  respect  of,  69 
local  authority,  power  of,  in  London,  under  Children  Act,  1908. ..171 

officer  of,  to  enter  places  of  employment,  151 
to  make  bye-laws  as  to  employment  of  children,  150 
order  removal  to  place  of  safety,  160,  161 
to  appoint  visitors  to  persons  taking  infants  to  nurse,  159, 
160 

what  is  included  in  expression,  150 
lunatic  guardian,  power  of  the  court  as  to,  129 
luxuries  not  recognised  as  necessaries,  68 

magistrate,  power  to  order  removal  of  infant  to  place  of  safety,  160,  161 
maintenance,  amount  allowed,  how  regulated,  91,  92 

child,  of,  liability  of  parents  under  the  poor  law,  115 

obligation  of  parents  as  to,  114 
duty  of  person  to  whose  care  child  committed,  as  to,  166 
infant,  of,  application  of  deposits  in  Post  Office  Savings  Bank  for, 
89 

out  of  income,  power  of  court  as  to,  89,  90 
powers  of  trustees  as  to,  88,  89 
when  capital  applied  for,  90,  91 

powers  of  trustees  do  not  arise  as  to,  89 
liability  of  parent  for,  where  child  committed  to  care  of  another, 
166 

order,  for  child  or  young  person,  when  can  be  made,  166 

which  court  to  make,  166 
in  matrimonial  cause,  power  of  court,  116 
liability  of  persons  to,  under  the  poor  law,  115 
when  to  be  made,  166 

power  to  apply  income  for,  85 

recoupment  of  advancement  for  past,  when  allowed,  92 
variation  of  trusts  for,  on  removal  of  child  for  safety,  161 
when  allowed  in  lifetime  of  infant's  father,  91 

corjms  of  real  property  not  charged  for,  90,  91 
infant  entitled  to  interest  on  legacy  for,  120 
payable  out  of  income  directed  to  be  accumulated,  90 
manor,  capacity  of  infant  to  be  lord  of  a,  56 

marine  store  dealer,  liability  of,  on  purchasing  old  metal  from  child,  172,  173 
marriage,  consent  to,  of  infant,  who  can  give,  57 

female  next  friend,  of,  effect  of,  137 

infant,  of,  consent  necessary  to,  117 

proceedings  to  annul,  who  can  take,  117 
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marriage  settlement,  infant's,  voidability  of,  101,  102 

unsuitable,  prevention  of  ward's,  by  guardian,  130 
ward's,  consent  necessary,  148,  149 

of  guardian  to,  how  given,  130 
when  binding  on  an  infant,  57 
married  woman,  incapacity  of,  to  be  next  friend,  134 

liability  of,  as  to  maintenance  of  children,  115 
master,  capacity  of  infant  to  become,  to  an  apprentice,  56 
matrimonial  causes,  orders  for  maintenance  and  education  in,  116 
memorandum  of  association,  infant  as  signatory  to,  60 
messenger  boys,  exemption  as  to  sale  of  tobacco  to,  175 
metal,  old,  purchasing  from  child,  when  an  offence,  172,  173 
metalliferous  mines,  employment  of  children  in,  illegality  of,  156 
mines,  employment  of  children  above,  when  illegal,  154,  155 

in,  illegality  of,  154 
minors,  infants,  and,  distinction  between,  44 

misrepresentation,  fraudulent,  by  infant,  effect  on  transactions,  66 
money  lent,  incapacity  of  infant  to  enter  into  contract  for,  63 
mortgage,  invalidity  of,  by  infant,  80 

power  of  court  to  raise  money  by,  for  repair  of  infant's  estate  82 
mortgagees,  infant,  provisions  of  Trustee  Act,  1893,  relating  to,  95 
mother,  age  to  which  guardianship  for  nurture  by,  extends,  123 
life  of,  guardianship  during,  125 
nature,  right  to  guardianship  by,  122 
no  right  as  against  father  to  custody  of  child,  107 
power  of,  to  appoint  guardian,  125 
necessaries,  articles  held  not  to  be,  69,  70 

which  have  been  held  to  be,  68 
contract  for,  as  binding  on  infant,  61 
liability  of  infant  for,  67,  68 

loan  to  infant  for  purpose  of,  position  of  lender,  69 
question  as  to,  one  of  law  and  fact,  69 
what  are,  68 
neglect  of  infant,  110,  174 

next  friend,  action  in  forma  pauperis  by,  right  of  infant  as  to,  135 
death  of,  right  of  infant  on,  137 

dismissal  of  action  by,  no  effect  on  right  to  bring  second  action, 
135 

female,  marriage  of,  effect  of,  137 

incapacity  of  married  woman  to  be,  134 

inquiry  as  to  fitness  of  proceedings  by,  when  allowed,  135 

liability  for  costs,  135,  138 

persons  preferred  in  instituting  proceedings  as,  134 
position  of,  in  proceedings  on  behalf  of  infant,  135 
practice  on  proceeding  by,  134 

proceedings  by,  when  necessary  on  behalf  of  infant,  133 
removal  of,  power  of  the  court  as  to,  136 
retirement  of,  how  effected,  136,  137 
of  kin,  infant,  administration  durante  minore  cetate^  when  grant  made,  51 
nomination,  power  of  infant  to  make,  under  Savings  Bank  Act,  1887. ..49 
notice,  coroner,  to,  on  death  of  infant,  when  to  be  given,  161 

false,  liability  of  person  taking  infant  to  nurse  giving,  159 
nursing  of  infants  for  reward,  required  on,  158,  159 
notices,  by  person  nursing  infant  for  reward,  158,  159 

nullity  of  marriage,  power  of  court  as  to  maintenance  and  education  of  children 

on  decree  for,  116 
to  make  children  wards  of  court  in  suit  for, 
147 

nursing,  infants,  of,  for  reward,  notice  required,  158 

restrictions  as  to,  160 
nurture,  guardianship  for,  age  to  which  it  continues,  123 
oath  of  allegiance,  when  infant  may  take,  56 
offence,  refusing  to  admit  visitor  to  infant  nursing  house,  160 
offences,  dangerous  performance  by  children,  in  respect  of,  153,  154 
under  Children  Act,  1908,  mode  of  charging,  170,  171 
Employment  of  Children  Act,  1903...  151 
office,  capacity  of  infant  to  hold,  when  deputy  may  be  appointed,  56 
old  metal,  purchasing  from  child,  when  an  offence,  172,  173 
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order  and  disposition,  iDcapacity  of  infant  to  consent  to  goods  being  in  person's^ 
55 

detention  of  child,  for,  essentials  to,  165 
overlaying,  when  deemed  to  be  neglect,  162 
parent,  attendance  of,  where  child  charged  with  an  offence,  177 

benefit  of,  discretion  of  trustee  as  to  infant's  benefit,  when  also  for,  85,  8& 
direction  as  to  religion  of  child  where  custody  not  given  to,  113 
duty  of,  as  to  protection  of  child,  114 

liability  of,  to  contribute  towards  maintenance  of  child  committed  to 

custody  of  another,  166 
nature  of  rights  of,  over  real  estate  of  infant,  117,  118 
payment  of  fine  by,  where  offence  committed  by  child,  177 
parent  and  child,  relation  between,  118 
parental  right,  guardianship  by,  123 
parents,  duty  of,  as  to  education  of  child,  115 

infant  may  elect  to  remain  out  of  custody  of,  109,  110 
obligation  of,  as  to  maintenance  of  child,  114 
poor  law  liability  of,  as  to  maintenance  of  children,  115 
partition  action,  sale  in,  how  effected  by  infant,  82 

concurrence  of  guardian  in,  of  ward's  land,  when  binding,  133 
infant  party  to,  when  bound  by,  77 
partner,  infant  a,  receiving  order  against  firm  where,  55 
right  on  attaining  full  age,  53 
status  of  infant,  53 
partnership,  dissolution  not  affected  by  infancy  of  partner,  53 

firm,  action  against,  infant  partner  not  to  be  joined,  53 
pawnbroker,  liability  of,  on  taking  pawn  from  infant,  172 
payment  on  delivery,  infant,  by,  validity  of,  80 
peer,  capacity  of  infant  to  be,  56 

penalties,  failure  to  give  notice  of  taking  infant  to  nurse,  159 
imposed  by  Employment  of  Children  Act,  1903...  151 

Metalliferous  Mines  Eegulation  Act,  1872... 156 
penalty,  drunk  in  charge  of  child,  for  offence  of  being,  169,  170 
exposing  child  for  purpose  of  begging,  163 
obstructing,  for,  inspector  of  institution  or  home,  167 
offences  under  Children  Act,  1908...  162 
permitting  child  to  reside  in  brothel,  163 
performance,  acrobatic,  of  child,  liability  of  persons  causing,  153 

child,  of,  grant  of  licence  for,  153 
personal  estate,  infant,  of,  extent  of  rights  of  parent  over,  118 

infant's,  power  of  court  as  to,  79 
philanthropic  societies,  powers  of,  on  placing  infants  out  to  nurse,  160 
pit-banks,  employment  of  children  in,  how  regulated,  155 
place  of  safety,  detention  of  child  or  young  person  in,  164 
meaning  of,  161,  164 
removal  of  child  or  young  person  to,  164 
infant  to,  160,  161 
pleading,  effect  of  non-delivery  of,  by  infant,  142,  143 
point  of  law,  reference  of,  where  infant  interested,  96 
policy  of  insurance,  taking  out,  on  infant's  life,  when  an  offence,  162 
poor  law,  liability  of  parents  under  the,  as  to  maintenance  of  children,  115 
Poor  Law  Act,  1879,  extension  of,  to  include  societies  for  the  prevention  of  cruelty 
to  children,  171 

portions,  interest  on,  when  may  be  applied  for  maintenance  of  infant,  119 
post  oflBce,  application  of  deposit  in  savings  bank  for  maintenance,  89 
posthumous  child  a  dependant  under  the  Workmen's  Compensation  Act,  1906. 
45 

power,  capacity  of  infant  to  affect  property  by  exercise  of,  53,  54 

exercise  by  infant,  when  affecting  real  or  personal  property,  54 
of  attorney,  infant,  as  donee  of,  59 
prejudicial  contract,  when  not  binding  on  infant,  64 
premium,  return  of,  to  apprentice,  rights  as  to,  71 
prescription,  rights  by,  effect  of  infancy  on,  62 
presumption,  advancement  of  child,  of,  119 

infant,  as  to,  how  rebutted,  119 
against  infant  as  trustee,  52 
proceedings  against  infant,  how  brought,  140 

consent  of  party  to,  how  far  binding,  146 
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proceedings,  infant,  on  behalf  of,  how  taken,  133, 134 

next  friend,  by,  inquiry  as  to,  when  allowed,  135 
process,  service  of,  on  infant,  how  effected,  140 
ward  of  court,  on  behalf  of,  consent  necessary  to,  149 
promise  to  marry,  incapacity  of  infant  to  make  binding,  57,  58 
property,  acquisition  of,  by  infant,  75 

voidability  of,  76 
alienation  of,  by  infant,  voidability  of,  78,  79 

incapacity  of  infant  as  to,  62 
appointment  to  infant  by  parent,  when  void,  78 
capacity  of  infant  as  to,  when  subject  to  power,  53,  54 

to  acquire  and  dispose  of,  principle  regulating,  46 
impounding  of,  on  repudiation  of  settlement  by  infant  wife,  102,  103 
infant's,  application  of  doctrine  of  conversion  to,  85 

management  of,  85 
onerous,  right  of  infant  to  disclaim,  75,  76 

when  infant  bound  by  conditions  attached  to,  77 
partition  of,  how  effected  by  infant,  82 
sale  of  infant's,  under  Lands  Clauses  Consolidation  Act,  82 
prostitution,  child,  of,  liability  of  persons  permitting  the,  163 

girl,  of,  liability  of  persons  encouraging,  164 
protection,  child,  of,  duty  of  parent  as  to,  114 
protector  of  settlement,  infant,  court's  powers  as  to,  52 
public  amusement,  employment  of  children  in  public  place  of,  152 
exclusion  of,  from  juvenile  courts,  178 
office,  incapacity  of  infant  to  hold,  46,  47 
purchase,  name  of  child,  in,  by  father,  presumption  as  to,  118 
putative  father  and  mother,  rights  and  duties  of,  as  to  illegitimate  children,  120 
quarter  sessions,  appeal  to,  on  conviction  under  Children  Act,  1908. ..171 
ratification,  none  as  to  contract  made  during  infancy,  65 
real  estate,  alienation  of  infant's,  powers  as  to,  132,  133 

corpus  of,  when  not  charged  for  maintenance,  90,  91 
infant's,  court  no  power  to  charge  for  purpose  of  advancement,  93 
nature  of  rights  of  parent  over,  117 
when  may  be  dealt  with,  79 
sale  or  mortgage  of,  by  the  court  for  purpose  of  repairing  infant's 
estate,  82 

receiver,  incapacity  of  infant  to  act  as,  47 
receiving  order,  against  firm  where  infant  a  partner,  55 
redemption  action,  when  sale  of  infant's  property  will  be  ordered,  82 
register,  children,  of,  employed  in  connection  with  mines,  liability  to  keep,  154, 
155 

metalliferous  mines,  of  persons  employed  in,  provision  for  keeping,  156 
relationship,  child  as  a  term  of,  45 

religion,  child,  of,  waiver  of  right  of  father  to  determine,  112 

construction  of  ante-nuptial  agreement  as  to,  by  the  court,  113 

death  of  father  no  effect  on  choice  of  child's,  112,  113 

direction  as  to,  where  custody  not  given  to  parent,  113 

examination  of  infant  by  the  court  as  to  religious  impressions,  113 

practice  of  the  court  where  religion  other  than  Christian,  113 

right  of  father  to  determine,  of  child,  112 

when  right  of  father  to  determine  may  be  lost,  112 

religious  persuasion,  child  or  young  person,  of,  effect  on  selection  of  guardian, 
167 

removal,  child,  of,  enforcement  of  order  for,  161 

or  young  person,  of,  to  place  of  safety,  164 
infant,  of,  to  place  of  safety,  160,  161 
notice  of,  of  nursed  infant,  158 
renewal  of  lease,  grant  of,  by  infant,  how  effected,  100,  101 
repairs,  power  of  court  to  sell  or  mortgage  infant's  real  estate  for  purpose  of,  82 
safety,  place  of,  removal  of  child  or  young  person  to,  164 
infant  to,  160 

sailors,  infant,  at  sea,  capacity  of,  to  make  testamentary  disposition,  49 
savings  bank,  infant  as  depositor  in,  61 

school  fees,  deduction  of,  from  wages  of  children  employed  in  mines,  155 
seamen,  infant,  when  may  make  a  will,  104 

search  warrant,  issue  of,  by  justice  under  Children  Act,  1908. ..168 
power  of  constable  under,  168,  169 
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Secretary  of  State,  jurisdiction  of,  over  child  or  young  person  committed  to  care  of 
any  person,  165 
power  of,  as  to  emigration  of  child  or  young  person,  165,  166 
to  order  visitation  of  institutions  and  homes,  167 
seduction,  girl,  of,  liability  of  persons  encouraging,  164 
service,  continuation  of,  after  attaining  full  age,  effect  of,  73 
contract  of,  when  binding  on  infant,  62 
infant,  of,  right  of  parent  to,  107 
power  of  infant  to  bind  himself  in,  69 
process,  of,  on  infant,  how  effected,  140 
provisions  of  ordinary  contract  of,  by  infants,  72,  73 
Settled  Estates  Act,  1877,  application  of  provisions  of,  to  leases  of  infant's  land,, 
100 

settled  land,  infant's  land  will  be  deemed,  94 
Settled  Land  Acts,  application  of,  to  infant's  land,  94 
settlement,  infant's  marriage,  voidability  of,  101,  102 

infant  protector  of,  power  of  court  as  to,  52 
property  on  marriage,  infant  not  compelled  to  execute,  103 
under  Infant  Settlements  Act,  1855...  103,  104 
shareholder,  infant,  effect  of  winding  up  of  company  on,  61 

under  Gasworks  Clauses  Act,  1871,  receipt  for  money,  how 
given, 61 

shares,  transfer  into  name  of  infant,  liability  of  transferor,  60, 61 

sheriff,  infant  may  be  a,  56 

smoking,  prevention  of,  by  children,  175 

socage^  guardian  in,  rights  and  duties  of,  131 

when  lease  may  be  granted  by,  132 
guardianship  in,  when  existing,  121,  122 
soldiers,  capacity  of  infant,  to  make  testamentary  dispositions,  49,  104 
solicitor,  liability  of  next  friend  for  costs  of  infant's,  139 
position  of,  on  proceedings  by  infant,  134 

rights  of,  on  adoption  of  proceedings  by  infant  on  attaining  full  age,  140 
Sovereign,  full  age,  when  attained  by  the,  44 

infants  under  the  special  protection  of,  46,  47 
no  incapacity  from  infancy  in  case  of,  55 
practice  when  an  infant,  55 
specific  performance,  joint  contract  by  adult  and  infant,  of,  when  not  ordered, 
74 

infant  cannot  obtain,  of  contract,  73,  74 
stock,  income  from,  standing  in  infant's  name,  power  of  court  as  to,  86 
street  trading,  age  limit  for  employment  of  child  in,  150,  151 
employment  of  children  in,  regulation  of,  150 
what  is  included  in  expression,  150 
streets,  employment  of  children  to  perform  in,  when  an  offence,  152 
suffocation,  child,  of,  by  overlaying,  when  an  offence,  162 
summary  jurisdiction,  duty  of  court  of,  on  committal  of  infant,  176,  177 
power  of  court  of,  as  to  custody  of  child,  108 

in  disputes  between  master  and  appren- 
tice, 72 

to  grant  licence  for  child  performance, 
153 

order  removal  and  detention  of  child, 
164,  165 

proceedings,  employment  of  children,  in  respect  of,  time  for  bringing,  151 
surrender,  infant,  by,  of  copyholds,  97 

tenant  for  life,  exercise  of  powers  of,  on  behalf  of  infant,  94,  95 

infant,  powers  vested  in  guardian  in  case  of,  95,  96 
renewal  of  lease  by,  presumption  on,  99 
tender  years,  unsworn  evidence  of  child  of,  when  admitted,  170 
testamentary  appointment,  guardians,  of,  under  statute,  123 
guardian,  effect  of  appointment,  125 
paramount  authority  of,  125 
rights  and  duties  of,  131,  132 

of,  against  trustees  of  infant's  land,  95 
when  leave  may  be  granted  by,  132 
time  for  bringing  summary  proceedings,  for  offences  as  to  employment  of  children, 
151 

limitation  of,  for  proceedings  for  offences  against  child  or  young  person,  171 
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title,  infant's,  reference  of  questions  of  law  and  fact  as  to,  96 
tobacco,  sale  of,  to  children,  liability  of  seller,  175 

seizure  of,  from  children,  persons  entitled  to  make,  175 
torts,  general  liability  of  infant  for,  74 

non-liability  of  infant  for,  founded  on  contract,  extent  of,  75 
particular,  for  which  infant  liable,  74,  75 
trade  debts,  liability  of  infant  for,  73 
union,  infant  as  member  of,  59 
trial,  proceeding  with,  in  absence  of  child  or  young  person,  170 
trust,  maintenance  and  education  of  infant,  for,  extent  of,  86 
Trustee  Act,  1893,  provisions  of,  relating  to  infant  trustees  and  mortgagees,. 
95 

trustee,  infant  a,  power  of  court  to  make  vesting  order,  when,  52 
as,  disabilities  of,  51,  52 
stock  in  name  of,  power  of  court  as  to,  83,  84 
vesting  orders,  power  of  court  to  make,  in  case  of,  83 
when  court  will  remove,  52 

liable  for  breach  of  trust,  51,  52 
presumption  on  gift  to  infant  as,  52 
trustees,  discretion  of,  where  infant's  parent  indirectly  benefits,  85 

duty  of,  as  to  payment  out  of  income  of  infant's  lands,  87,  88 
extent  of  power  of  advancement  of,  93 
infant,  provisions  of  Trustee  Act,  1893,  relating  to,  95 
power  of,  to  make  leases  of  infant's  property,  99,  100 

under  Settled  Land  Acts,  as  to  infant's  lands,  94,  95 
powers  as  to  maintenance  of  infant,  88,  89 

when  not  arising,  88,  89 
of,  in  management  of  infant's  lands,  87 

when  consent  of  testamentary  guardian  necessary  to  exercise 
of,  95 

trusts,  maintenance,  variation  of,  on  removal  of  child  for  safety,  161 
underground,  employment  of  children,  illegality  of,  154,  155 
unsuitable  marriage,  prevention  of  ward's,  by  guardian,  130 

vagrancy,  liability  of  persons  to  charge  of,  on  preventing  education  of  child,  173,. 
174 

vagrant,  apprehension  of,  without  warrant  for  safety  of  child,  174 
vesting  order,  power  of  court  to  make,  where  infant  a  trustee,  52,  83 
Vexatious  Indictments  Act,  1859,  misdemeanour  under  Children  Act,  1908,  within, 
171 

visitor,  refusal  to  admit,  to  infant  nursing  house,  ofEence,  160 
visitors,  infant  nursing  houses,  to,  appointment  of,  159,  160 
void  contract,  nature  of,  64 

voidable  contract,  when  may  be  repudiated,  64,  65 

meaning  of,  64 
volunteer,  when  infant  can  do  an  act  as  a,  57 
vote,  incapacity  of  infant  to,  47,  48 

waiver, /ewe  covert^  by,  of  her  rights,  when  not  allowed,  80 

right,  of,  by  parent  to  determine  religion  of  child,  112 
ward  of  court,  change  of  custody  of,  129 

consent  necessary  to  marriage  of,  148,  149 

custody  and  control  of,  129 

definition  of,  146 

education  of,  130,  147,  148 

marriage  of,  consent  of  guardian  to,  how  to  be  given,  130 

no  removal  of,  out  of  jurisdiction,  147 

proceedings  on  behalf  of,  consent  necessary  to,  149 

relation  of  guardian  and,  nature  of,  121 

unsuitable  marriage  of,  prevention  by  guardian,  130 

when  jurisdiction  ceasing,  149 

wards  of  court,  power  of  court  to  declare  children,  147 

warrant,  arrest  without,  under  Children  Act,  1908... 168 
grant  of,  to  visitor  to  infant  nursing  house,  160 

waste,  power  of  infant  to  restrain  his  father  as  tenant  by  the  curtesy  from  com- 
mitting, 118 

wife,  infant,  settlement  of  property  of,  by  husband,  102 
will,  incapacity  of  infant  to  make,  49,  104 

infant  soldier  or  seaman,  of,  when  may  be  made,  104 

meaning  of  child  in,  45,  46 
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Workmen's  Compensation  Act,  1906,  persons  included  in  term  "child "  under,  45 
workshops,  employment  of  children  in,  how  restricted,  152 
young  person,  meaning  of,  under  the  Summary  Jurisdiction  Acts,  45 
statutory  definition  of,  44 

INHABITED  HOUSE  DUTY. 

"  all  other  offices,"  meaning  of,  183 

appeal,  right  of  party  charged  with  duty  as  to,  189 

when  to  High  Court  from  General  Commissioners,  189 
assessment,  basis  of,  188 

Commissioners  controlling  the,  181,  182,  186,  187 
furnished  houses,  of,  method  of,  189 
period  for  which  made,  188 
poor  rate,  for,  not  binding  on  the  Crown,  188 
rack-rent  as  basis  for,  189 
rectification  of,  power  of  assessors  as  to,  189 
value,  what  is,  188 
assessments,  passing  of,  by  Commissioners,  187 
assessors,  duty  of,  outside  the  metropolis,  187 

liability  of,  in  non-metropolitan  areas  for  non-delivery  of  certificate, 
187 

right  of  inspection  by,  187 
buildings,  accessory,  when  chargeable  with  duty,  183 

exemption  of,  where  used  solely  for  trade,  191,  193 
caretaker,  immunity  from  duty  in  respect  of,  when  right  lost,  190 

of  premises  from  duty  when  in  charge  of,  189,  190 
more  than  one,  effect  on  right  to  exemption,  195 
certificate,  delivery  by  assessors  outside  metropolis,  187 

medical  officer,  of,  as  to  fitness  of  premises  divided  into  separate 
dwellings,  195 

penalty  for  non-delivery  by  assessors  outside  metropolis,  187 
chambers,  Inns  of  Court,  of,  liability  to  assessment,  184 
charitable  institution,  exemption  from  duty,  191 
Commissioners,  executing  the  Acts  relating  to  the  duty,  186,  187 

passing  of  assessment  by,  187 
Crown  property,  exemption  from  duty,  191 
cubicles,  not  separate  dwellings,  196 

distress,  remedy  of  Crown  for  non-payment  of  duty  by  way  of,  189 
duty,  assessment  of,  Commissioners  controlling  the,  186,  187 

nature  and  administration  of,  181,  182 

premises  subject  to  higher  rate  of,  185,  186 

rates  chargeable,  185,  186 

remedies  of  Crown  for  non-payment  of,  189 

remission  of,  where  occupier  quits  during  a  quarter,  190 

tenements  not  chargeable  with,  186 

when  created,  181 
payable,  188 

dwelling-house,  assessment  of,  when  divided  into  separate  dwellings,  195 

division  into  separate  dwellings  need  not  be  structural,  196 
dwelling-houses,  inspection  by  assessors,  provision  for,  187 
exemption,  buildings,  of,  used  only  for  purpose  of  trade,  191 — 193 
Crown  property,  of,  from  duty,  191 

duty,  from,  where  house  occupied  only  by  caretaker,  189,  190 
separate  tenements,  of,  where  used  ;for  trade  purposes  only,  192, 
193 

warehouses  and  buildings  upon  or  near  wharf,  191 

of,  when  distinct  and  separate  buildings,  191 
financial  year,  commencement  of,  188 
flats,  assessment  of,  when  forming  distinct  properties,  185 
duty  in  respect  of,  how  chargeable,  184,  185 
self-contained,  when  not  separate  tenements,  194 
tenants  of,  when  duty  may  be  demanded  from,  185 
"full  annual  value,"  meaning  of,  188 

furnished  houses,  apportionment  of  rent  for  purpose  of  assessment,  189 
garden,  extent  to  which  chargeable  with  duty,  183 
gross  value,  definition  of,  as  applied  to  assessments  in  metropolis,  187 
halls,  when  chargeable  with  duty,  182,  184 
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hospital,  exemption  of,  from  duty,  191 
house,  what  constitutes  a,  182 

hydropathic  institution,  how  chargeable  with  duty,  186 
inhabited  dwelling-house,  what  constitutes,  182 

when  subject  to  assessment,  182 
house  duty,  nature  and  administration  of,  181,  182 
Inns  of  Court,  liability  of  chambers  to  assessment,  184 
inspection,  dwelling-houses,  of,  right  of  assessors  as  to,  187 
licensed  premises,  essentials  to  a  charge  of  lower  duty,  186 

rate  of  duty  applicable  to,  185,  186 
market  gardens,  when  exempt  from  duty,  183 

medical  officer,  power  of  local  authority,  where  duties  interfered  with,  196 

production  of  certificate  of,  where  dwelling-house  divided  into 
separate  tenements,  195 
metropolis,  assessment  of  property  in,  for  purpose  of  duty,  187 

assessors,  duty  of,  outside  the,  187 
new  house,  payment  of  duty  in  respect  of,  190 
notice,  occupier,  by,  on  going  into  occupation,  190 
occupation,  change  of,  liability  of  successive  occupiers,  190 
occupier,  meaning  of,  189,  190 

notice  to  be  given  by,  on  entering  into  occupation,  190 
occupiers,  when  liable  to  duty,  182 
office,  when  assessable  to  duty  as  an  accessory,  182 

"other  person,"  meaning  of,  in  Customs  and  Inland  Revenue  Act,  1878. ..193 
penalty,  liability  of  assessors  outside  metropolis,  for  non-delivery  of  certificate, 
187 

occupier  failing  to  give  notice  of  occupation  of  premises, 
190 

poor  rate,  assessment  for,  not  binding  on  the  Crown,  188 
professional  purposes,  exemption  of  buildings  used  solely  for,  192 
rack-rent,  as  basis  for  assessment,  189 

school-house,  building  connected  with,  when  not  chargeable,  183 
separate  dwellings,  house  divided  into,  provision  for  assessment  of,  195 
servant,  meaning  of,  in  Customs  and  Inland  Revenue  Act,  1878. ..193 
shops,  exemption  relating  to  warehouses  not  extended  to,  191 

valuation  for  duty,  when  attached  to  dwellings,  184 
sleeping  accommodation,  when  essential  to  charge  of  duty,  182 
Sovereign,  private  estate  of,  liability  to  duty,  191 
"  such  value,"  meaning  of,  188 

surveyor  of  taxes,  power  of,  to  make  supplementary  and  additional  assessments, 
189 

tenement,  assessment  value  of,  188 
efEect  of  use  as  shop,  196 
separate,  what  is,  193 — 195 
when  flat  not  a,  194 
tenements,  division  of  house  into,  for  trade  purposes,  exemption  as  to,  192 
when  not  chargeable  to  duty,  186 
tied  "  house,  as  to  value  of,  188 

rent,  when  not  the  rent  for  purpose  of  assessment,  189 
trade,  exemption  of  buildings  used  solely  for  purpose  of,  191 — 193 

meaning  of,  192 
universities,  halls  of,  how  assessed,  184 

valuation  list,  gross  value  in,  as  full  and  just  yearly  rent  in  metropolis.  187 
metropolitan  districts,  for,  period  remaining  in  force,  187,  188 
outside  metropolis,  when  made,  188 
Valuation  (Metropolis)  Act,  1869,  procedure  under,  187 
warehouses,  exemption  of,  when  separate  or  distinct  buildings,  191 

valuation  for  duty,  when  attached  to  dwellings,  184 
wharf,  exemption  of  warehouses  and  buildings  upon  or  near,  191 
working  man's  club,  when  exempt  from  duty,  183 

INJUNCTION. 

abroad,  proceedings  by  foreigner,  when  court  no  jurisdiction  as  to,  264,  265 
absence  of  party,  power  of  court  in,  272 
access,  documents,  to,  how  compelled,  268 
account,  decree  for,  not  in  addition  to  damages,  215 

interim  injunction  refused  where  defendant  undertakes  to  keep,  201 
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account,  order  for,  where  injunction  refused  or  stayed,  202 

right  of  plaintiff  to,  on  grant  of  perpetual  injunction,  201 

to  an,  how  limited,  201 
undertaking  by  defendant  to  keep,  when  required,  222,  223 
acquiescence,  dismissal  of  action  on  ground  of,  effect  of,  210 
effect  of,  when  by  one  of  several  plaintiffs,  221 
on  action  for  relief,  213 

right  to  grant  of  mandatory  injunction,  216,  217 
interlocutory  injunction,  how  grant  of,  affected  by,  219,  220 
partner,  by,  effect  on  right  to  relief,  250 

plaintiff,  by,  in  breach  of  covenant,  when  a  bar  to  relief,  248,  249 
when  no  bar  to  grant,  220,  221 

relief  in  consequence  of,  210 
action,  dismissal  of,  effect  of,  299 

administrators,  when  injunction  granted  against,  252,  257 

advowson,  restraint  of  mortgagee  from  presenting  before  foreclosure,  251 

affidavit,  evidence  by,  on  motion  for  injunction,  278 

of  service,  order  in  absence  of  defendant  on,  283 

persons  who  may  make,  279 

practice  as  to  filing,  279,  280 
affirmative  covenant,  consideration  of  the  court  on  breach  of,  208 
agent,  breach  of  injunction  by,  effect  of,  294 

mandatory  injunction  may  be  granted  against,  217 
alienation,  property,  of,  power  of  court  to  restrain  the,  266,  267 
alimony,  restraint  of  husband  and  trustees  of  settlement  on  order  for,  268,  269 
alteration,  demised  premises,  of,  limitation  of  effect  of  covenant  against,  239 
amendment,  statement  of  claim,  of,  effect  on  pending  notice  of  motion,  276 
animus  furandi,  when  necessary  to  establish,  256 

annoyance,  injunction  not  granted  to  prevent,  by  mere  stranger,  208,  209 
appeal,  assessment  of  damages,  against,  when  allowed,  214,  215 

effect  of,  not  a  stay  of  execution,  211 

leave  not  required  as  to,  283 

order  of  county  court,  from,  when  without  leave,  204 
power  of  court  as  to  costs  on,  290 

suspension  of  injunction  in  respect  of  patent  pending,  terms,  258 
on,  how  further  suspended,  211 

time  for,  284 

appearance,  none  by  defendant  on  ex  ijarte  application,  effect  of,  277 
application,  ex  'parte,  when  may  be  made,  274 
form  in  which  to  be  made,  275 

injunction,  for,  how  made  in  the  Chancery  Division,  274,  275 

King's  Bench  Division,  274 
who  may  make,  273 
to  dissolve,  how  made  in  the  Chancery  Division,  296,  297 
King's  Bench  Division,  297 
arbitration,  interim  injunction  restraining  sale  of  goods  pending,  217 

proceedings,  when  the  court  cannot  restrain,  262,  263 
arbitrator,  biassed,  when  court  will  interfere  to  restrain,  263 
assign,  covenant  not  to,  restraint  of  breach,  239,  240 
attachment,  writ  of,  application  for,  on  breach  of  injunction,  291 
Attorney-General,  commencement  of  proceedings  by,  when  necessary,  227,  228 
joining  of,  as  party  when  public  interest  affected,  271 
not  entitled  to  injunction  as  of  right,  228 
special  damage  need  not  be  shown  by,  228 
trespass  against  public  interest,  action  to  be  taken  by,  234^ 
235 

undertaking  not  required  to  be  given  by,  285 
authors,  restraint  of,  from  publishing  in  breach  of  covenant,  240 
balance  of  convenience,  consideration  of,  by  the  court  when  granting  an  interlocu- 
tory injunction,  221,  222 
Bank  of  England,  application  to  restrain,  from  transferring  stocks  or  shares,  how 
made,  266 

benefice,  improper  appointment  to,  restraint  of  bishop  from  instituting  appointee, 
226 

bill  of  sale,  restraint  as  to,  naming  of  date  in  order  for,  282 
bishop,  matters  in  which  court  will  restrain,  226,  227 
breach  of  contract,  basis  of  court's  jurisdiction  to  restrain,  235 
defences  ineffectual  to  action  for,  238,  239 
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breach,  of  contract,  provision  for  money  payment  on,  effect  of,  236,  237 
repetition  or  continuance  restrained,  203,  204 
when  court  will  interfere  to  restrain,  236 
not  interfere,  239 
injunction  by  servants  or  agents,  effect  of,  294 

date  from  which  remedies  available,  292 
mere  intention  not  constituting,  294 
nature  of  proof  required,  293 
remedy  by  committal,  291 
stranger,  by,  when  liable,  294 
where  order  against  husband  and  wife,  294 
the  peace,  contract  tending  to  provoke,  not  enforced  by  the  court,  236 
trust,  common  law  corporations,  by,  grant  to  restrain,  225 

ecclesiastical  corporations  restrained  in  respect  of,  226 
eleemosynary  corporations  restrained  in  respect  of,  226 
municipal  corporations  restrained  to  prevent,  225 
building,  power  of  court  to  order  the  pulling  down  of,  216 
certificate,  renewal  of  solicitor's,  restraint  of  application  for,  270 
cestui  que  trust,  right  of,  to  sue  to  restrain  a  trustee,  253 
Chancery  Division,  application  for  injunction,  how  made  in,  274,  275 

to  commit,  how  made  in,  294 
dissolve,  how  made  in,  296,  297 
practice  as  to  filing  affidavits  in,  279,  280 
rules  as  to  costs  in,  287 
charter,  incorporated  company,  of,  restraint  of  act  by,  to  prevent  forfeiture, 
226 

chattels,  prevention  of  sale  of,  when  court  will  interfere,  267,  268 
children,  control  of  management  of,  injunction  in  aid  of,  269 
church  bells,  ringing  contrary  to  covenant  restrained,  240 
churchyard,  prevention  of  unauthorised  interference  with,  270 
claim,  assertion  of,  effect  of,  220 
clubs,  when  relief  granted  to  members  of,  231 
collateral  term,  mortgagor,  by,  when  breach  restrained,  252 
committal,  application  for,  how  made  in  Chancery  Division,  294 
irregularities  in  proceedings  for,  effect  of,  295 
motion  for,  service  of,  295 
practice  where  motion  for  refused,  296 
remedy  for  breach  of  injunction  by,  291 
company,  acts  ultra  vires  of,  restraint  of,  229,  230 
liability  of,  to  be  restrained,  224 
proceedings  against,  power  of  court  to  restrain,  262 
restraint  of,  when  using  name  likely  to  deceive,  225 
statutory,  power  of  court  to  restrain,  227 
trespass  by,  relief  in  respect  of,  234 

where  court  may  decline  to  interfere,  234 
when  secretary  also  made  subject  to  the  court's  order  against,  272 
compensation,  interim  injunction  may  be  refused  when  injury  may  be  subject  of, 

concurrent  jurisdiction,  how  now  exercised  by  the  courts,  202 

conduct,  party's,  consideration  of,  before  grant  of  interlocutory  injunction,  219 

plaintiff's,  as  affecting  relief,  247 
confidential  information,  disclosure  of,  power  to  restrain,  254,  255 
consent,  defendant,  of,  to  order,  effect  on  right  to  defend,  298 
contempt,  view  of  the  court  on  application  to  commit  for,  295,  296 

when  committed  by  new  trustees,  254 
contract,  acquiescence  or  delay  on  breach  of,  effect  on  plaintiff's  rights,  248,  249 
basis  of  court's  jurisdiction  to  restrain  breach  of,  235 
breach  of,  containing  negative  and  positive  covenants,  how  the  court 
will  act,  242,  243 
ineffectual  defences  to  action  for,  238,  239 
repetition  or  continuance  restrained,  203,  204 
when  court  will  interfere  to  restrain,  236 
not  interfere,  239 
construction  of,  where  clear,  238 

no  remedy  when  incapable  of  specific  performance,  246,  247 
partnership,  jurisdiction  of  court  to  restrain  breach  of,  249,  250 
personal  service,  for,  remedy  for  breach,  242,  243 
positive,  action  to  enforce,  proper  remedy,  235 
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contract,  provision  for  money  payment  on  breach,  efEect  of,  236,  237 

tending  to  provoke  a  breach  of  the  peace,  not  enforced  by  the  court, 
236 

copyright,  infringement  of,  nature  of  injunction  to  restrain,  256,  257 
when  court  will  restrain,  256 

necessary  to  show  animus  fvrandi^  256 
restrained  before  publication,  257 
protection  of,  by  injunction,  240 
restraining  infringement  of,  jurisdiction,  255,  256 
works,  sale  of,  when  allowed  after  grant  of  injunction,  256 
corporation,  common  law,  interference  by  the  court  to  restrain,  225 
ecclesiastical,  power  of  court  to  restrain,  226 
eleemosynary,  power  of  court  to  restrain,  226 
prevention  of  breach  of  covenant  by,  245 
undertaking  on  behalf  of,  how  given,  285 
costs,  Chancery  Division,  in  the,  rules  as  to,  287 
discretion  of  the  court  as  to,  288,  289 
exceptions  to  rules  as  to,  287 
extra,  when  granted  to  the  defendant,  289 
interlocutory  injunction,  of,  inclusion  in  continuing  order,  290 
motion,  on,  for  committal,  where  refused,  296 

ordered  to  stand  over,  treatment  of,  287,  288 
practice  as  to,  276 
rule  applied  by  the  court  as  to,  287 
taxation  of,  on  higher  scale,  when  allowed,  291 
county  court,  appeal  from  order  of,  when  without  leave,  204 

courts  power  of,  to  grant  injunctions,  204 
Court  of  Chancery,  original  jurisdiction  of,  202 
courts  in  which  the  court  will  restrain  proceedings,  261,  262 
covenant,  affirmative,  consideration  of  the  court  on  breach  of,  208 
breach  by  tenant,  prevention  of,  245 

of,  by  corporation,  prevention  of,  245 

plaintiff,  when  a  bar  to  relief,  247,  248 
negative,  in  lease,  restraint  of,  239,  240 
restrictive,  when  reversioner  entitled  to  relief,  241 
when  interlocutory  injunction  granted  in  respect  of,  237 
court  will  imply  a  negative,  when  only  an  affirmative,  234,  244 
quiet  enjoyment,  for,  enforcement,  244 
negative,  how  court  acts,  with  regard  to  breach  of,  208 

proof  necessary  to  obtain  restraint  of  breach  of,  238 
when  court  will  not  import,  245,  246 

enforced  by  mandatory  injunction,  241 
proper  remedy  to  enforce,  235 
restraint  of  lessee  from  breach  of,  244,  245 

trade,  in,  when  enforced,  241 
running  with  the  land,  jurisdiction  of  the  court  not  restricted  to,  241, 
242 

separation  deed,  in,  breach  of  restrained,  240 

threatened  breach  of,  when  interlocutory  injunction  granted  to  restrain, 
237,  238 

covenants,  breach  of  negative  and  positive  in  same  contract,  remedy,  242,  243 
criminal  act,  restraint  of,  when  court  has  jurisdiction,  205 

proceedings,  not  subject  to  restraint,  262 
cross-examination,  liability  of  party  making  affidavit  to,  278 
damage,  accruing,  grant  of  injunction  to  prevent,  209 

irreparable,  injunction  causing,  may  be  stayed,  211 

proof  of,  not  necessary  to  grant  of  perpetual  injunction,  206 

when  necessary  to  obtain  restraint   of  breach  of  contract, 
238 

resulting  benefit  from,  how  considered  by  the  court,  213,  214 
damages,  application  to  enforce  undertaking  as  to,  how  made,  286 
assessment  in  court,  when  made,  214,  215 
award  of,  where  defendant  threatens  injury,  213 
claim  for,  not  necessary  to  relief,  214 
court  may  award,  in  lieu  of  injunction,  212 
not  bound  to  order  inquiry  as  to,  296 
decree  for  inquiry  into,  not  made  with  order  for  account,  215 
in  what  cases  refused,  214 
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damages,  injunction  in  lieu  of,  where  defendant  a  pauper,  207 

not  granted  where  injury  may  be  remedied  by,  21 G 
inquiry  as  to,  time  for  application  for,  286 
jurisdiction  to  award,  how  exercised,  212,  213 
limitation  of,  286 

measure  of,  when  in  addition  to  restraint,  214 
nominal,  recovery  of,  not  ground  to  refuse  injunction,  207 
relief  not  ajffectecl  by  degree  of,  213 
remedy  by,  the  principle  upon  which  the  court  acts,  207 
undertaking  as  to,  effect  of,  284 
nature  of,  284 

in,  applicant  for  interlocutory  injunction  must  give,  222 
debtor,  restraint  of,  from  parting  with  property,  268 
deceased,  estate  of,  protection  by  injunction,  252,  253 
declaration,  when  court  will  make,  instead  of  injunction,  209 
deed  of  separation,  breach  of  covenant  in,  restrained,  240 
defences,  ineffectual,  to  action  for  breach  of  contract,  238,  239 
defendant,  consent  to  order  by,  effect  on  right  to  defend,  298 
extra  costs,  when  granted  to,  289 

matters  in  which,  may  have  to  give  undertaking,  222,  223 
offer  by,  effect  of  refusal  by  plaintiff,  289,  290 
right  of,  to  apply  for  an  injunction  before  judgment,  273 
when  party  may  be  made  a,  271,  272 
delay,  effect  of,  on  application  to  stay  waste,  233 
right  to  relief,  210,  211 
on,  right  to  grant  of  mandatory  injunction,  216,  217 
plaintiff's,  in  breach  of  covenant,  when  a  bar  to  relief,  248,  249 
right  to  interlocutory  injunction,  how  affected  by,  221 
disclosure,  information,  of,  when  may  be  restrained,  254 
disobedience  to  decree,  process  by  motion,  273 
dissolution,  injunction,  of,  grounds  for,  297,  298 
practice  as  to,  296 
when  no  order  necessary,  299 
where  granted  against  two  parties,  298 
divine  service,  power  to  restrain  persons  wrongfully  officiating  at,  254 
documents,  granting  of  access  to,  compelled,  268 

parting  with  possession  of,  when  restrained,  268 
ecclesiastical  corporations,  power  of  court  to  restrain,  226 
eleemosynary  corporations,  power  of  court  to  restrain,  226 
employee,  restraint  of,  from  divulging  confidential  information,  255 
equitable  mortgagee,  right  of,  to  obtain  relief  by  injunction,  252 

title,  sufficiency  of,  for  grant  of  interlocutory  injunction,  256 
waste,  injunction  in  respect  of,  limitation  of,  233 
equity,  partner  must  do,  on  seeking  relief,  250 

rules  and  principles  of,  as  governing  the  grant  of  an  injunction,. 
236 

evidence,  affidavit,  by,  on  motion  for  injunction,  278 
application  to  dissolve,  on,  297 
breach  of  injunction,  of,  nature  of,  293 
discretionary  power  of  court  as  to,  281 
e-x  2)CLfte  applications,  on,  nature  of,  278,  279 
fresh,  not  allowed  after  opening  of  motion,  280 
ex  farte  applications  may  be  made  in  urgent  cases,  274 

nature  of  evidence  required  on,  278,  279 
order,  non-appearance  of  defendant  on,  effect  of,  277 
when  injunction  will  be  granted  by,  276,  277 
executor,  restraint  at  suit  of  co-executor  before  probate,  253 

sale  by,  when  restrained,  252 
executors,  when  injunction  granted  against,  252,  253 
fixtures,  removal  of,  when  lessee  restrained  as  to,  244,  245 
foreign  Government,  court  has  no  jurisdiction  in  respect  of,  205 
proceedings,  restraint  of,  in  what  cases,  263,  264 
sovereign,  when  court  will  entertain  suit  of,  205 
foreigner,  court  no  jurisdiction  to  restrain  action  abroad  by,  when  rc  siJent  there. 
264,  265 

forfeiture,  shares,  of,  when  restrained,  268 
fund,  dealings  with,  when  restrained,  212 

goods,  interim  injunction  to  prevent  sale  of,  pending  arbitration,  217 
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Government  department,  when  court  will  restrain,  205 

guardians  of  the  poor,  when  may  be  restrained,  226 

husband  and  wife,  enforcement  of  covenants  between,  269 

breach  of  injunction  by  wife  when  order  against  both,  effect  of,  291 
restraint  of,  from  intermeddling  with  wife's  separate  property,  268 

illegal  act,  restraint  of,  when  court  has  jurisdiction,  205 

in  camera,  motion  to  restrain  disclosure  of  confidential  communications,  when 
heard,  255 

infuturo,  relief  not  postponed  where  injunction  applies  to  acts,  211 
in  jfey'sonam,  the  court  acts,  204 

incorporated  company,  restraint  to  prevent  forfeiture  of  royal  charter,  226 
indorsement  of  writ,  where  injunction  claimed,  272,  273 
infant  ward,  restraint  of  marriage  of,  269 

infringement,  copyright,  of,  jurisdiction  of  the  court  to  restrain,  255,  256 
nature  of  injunction  to  restrain,  256,  257 
when  court  will  restrain,  256 
patent,  of,  principle  upon  which  court  will  restrain,  258 
trade  marks,  of,  jurisdiction  of  the  court  as  to,  259 
injunction,  definition  of,  199 
injury,  capable  of  estimation,  effect  of,  215 

ceasing  before  trial,  power  of  court  on,  206 
damages  may  be  awarded  when  defendant  threatens,  213 
irreparable,  necessity  to  show  fear  of,  before  grant  of  interlocutory 
injunction,  218,  219 
what  is  meant  by,  219 
language  of  order  for  injunction  as  to,  282 

mortgaged  property,  to,  right  of  mortgagor  to  maintain  action  to  restrain, 
251 

restraint  of  act  causing,  although  not  complete,  215,  216 
reversion,  to,  by  trespass,  question  as  to  one  for  the  jury,  235 
threatened,  grant  of  interim  injunction  to  restrain,  218 
inn,  covenant  to  keep  open,  prevention  of  breach,  245 
inquiry,  damages,  as  to,  court  not  bound  to  order,  286 
time  for  application  for,  286 
intention,  defendant's,  to  continue  wrongful  act,  effect  of,  213 

denial  of,  to  commit  act  not  of  itself  ground  for  refusing  relief,  209 
grant  where  defendant  gives  notice  of,  to  commit  act,  209,  210 
interim  orders,  when  and  how  granted  in  Chancery  Division,  277,  278 
interlocutory  injunction,  acquiescence  as  affecting  grant  of,  219,  220 

balance  of  convenience  considered  before  grant  of,  221,  222 
case  to  be  made  out  before  grant,  280,  281 
conduct  of  parties  considered  before  grant  of,  219 
costs  of,  inclusion  in  continuing  order,  290 
court  may  refuse,  where  compensation  adequate  remedy, 
219 

equitable  title  sufficient  ground  for  grant  of,  256 

expediting  trial  on  grant  of,  274 

limitation  of,  by  statement  of  claim,  282 

not  granted  as  of  course,  217 

nuisance,  when  restrained  by,  218 

object  and  effect  of,  200,  201 

order  for  account  on  refusal  of,  202 

points  considered  by  the  court  before  granting,  221,  222 
principles  governing  grant  of,  217 
publication  of  libel,  when  restrained  by,  260,  261 
right  to,  how  affected  by  delay,  221 
special  provision  for,  in  Judicature  Act,  1873... 202 
threatened  injury  restrained  by,  218 
undertaking  in  damages  must  be  given  by  applicant  for, 
222 

when  granted  in  respect  of  breach  of  covenant  or  con- 
tract, 237 
not  to  be  granted,  201,  242 
irregularities,  committal  proceedings,  in,  effect  of,  295 
irreparable  injury,  meaning  of,  219 

judgment,  agreement  not  to  eater  up,  breach  restrained,  240,  241 
Judicature  Act,  1873,  effect  of,  on  power  of  the  courts,  202 

principles  upon  which  relief  granted  not  affected  by,  202,  203 
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jurisdiction,  basis  of,  to  restrain  breach  of  contract,  235 

ground  of,  in  restraining  an  employee  from  betraying  confidential 

information,  255 
in  absence  of  party,  272 

criminal  or  illegal  acts,  205 

trespass,  233,  234 
none  in  respect  of  foreign  Government,  205 
nuisance,  in  cases  of,  foundation  upon  which  the  court  rests,  232 
original,  of  the  Court  of  Chancery,  202 
parties  subject  to  the  court's,  224 
restrain  foreign  proceedings,  to,  263,  264,  265 
sale  by  mortgagee,  to  restrain,  251 
service  of  writ  out  of,  273 

to  award  damages  in  lieu  of  injunction,  212,  213 
grant  mandatory  injunction,  199,  200 
interfere  with  unincorporated  bodies,  231 
restrain  dealings  with  a  fund  pending  an  appeal,  212 
infringement  of  copyright,  255,  256 
libellous  statements,  260 
trustees,  253 
waste,  in  cases  of,  232 
"just  or  convenient,"  meaning  of,  as  used  in  Judicature  Act,  1873. ..203 
King's  Bench  Division,  mode  of  making  application  in,  274 
practice  as  to  filing  aflidavit  in,  280 
land,  covenants  restricting  user  of,  how  enforced,  241,  242 

running  with  the,  jurisdiction  of  the  court  not  restricted  to,  241, 
242 

injunction  does  not  run  with,  200 
lease,  breach  of  negative  covenant  in,  restraint  of,  239,  240 
legal  proceedings,  jurisdiction  of  the  court  to  restrain,  261,  262 

right,  application  to  restrain  exercise  of  alleged,  grounds,  218 
apprehended  act  likely  to  violate,  grant  to  restrain,  209 
grant  of  interlocutory  injunction  before  interference  with,  217,  218 
infringement  of,  right  of  plaintifE  as  to,  208,  209 

member  of  company,  of,  protection  of,  as  against  the  company,  229, 
230 

necessitv  for  establishment  of,  before  grant  of  perpetual  injunction, 
206 

refusal  of  interlocutory  injunction  where  doubt  exists  as  to,  201 

strong  p7%md  facie  case  must  be  shown,  218 

violation  of,  necessary  to  grant  of  perpetual  injunction,  208 

lessee,  restraint  of,  from  breach  of  covenant,  244,  245 

letters,  opening  of,  power  of  court  to  restrain,  269,  270 

libel,  jurisdiction  of  the  court  to  restrain  publication  of,  260 

publication  of,  when  restrained  by  interim  injunction,  260,  261 

lien,  right  of  holder  of,  to  obtain  relief,  252 

liquidator,  undertaking  by,  to  be  personal,  285,  286 

mandatory  injunction,  agent,  may  be  granted  against,  217 
definition  of,  199 

grant  in  aid  of  specific  performance,  249 

of,  where  injury  not  complete,  215,  216 
jurisdiction  of  the  court  to  grant,  199,  200 
not  granted  where  damages  an  adequate  remedy,  216 
notice  of  objection  to  act,  effect  on  application  for  grant, 
216 

right  to  relief  by,  how  afEected  by  acquiescence  and  delay, 
216 

when  court  will  grant,  215 

granted  on  interim  application,  223,  224 
to  enforce  negative  covenant,  241 
order,  disobedience  to,  remedies,  292 

repairs  not  ordered  to  be  executed  by,  217 
marriage,  infant  ward,  of,  restraint  of,  269 

settlement,  restraint  of  trustees  of,  on  order  for  alimony,  268,  269 
married  woman,  undertaking  may  be  accepted  from,  285 

member,  company,  of,  rights  of,  to  maintain  action  against  company,  229, 
230 

members'  club,  power  of  court  where  rules  not  complied  with,  231 
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mines,  prompt  action  necessary  in  respect  of,  233 

misconduct,  partner,  by,  interference  by  the  court  in  case  of,  250 

misrepresentation  by  plaintiff  after  grant,  effect  of,  293,  294 

mortgagee,  advowson,  of,  restraint  of  ,  from  presenting  before  foreclosure,  251 

equitable,  right  of,  to  obtain  relief  by  injunction,  252 

jurisdiction  of  the  court  to  restrain  sale  by,  251 

ship,  of,  power  of  court  to  restrain,  251 
mortgagor,  collateral  term  by,  when  enforced,  252 

restraint  of,  from  committing  waste,  251 

right  of,  to  maintain  action  to  restrain  injury  to  property,  251 
when  injunction  will  be  granted  against,  251 
motion,  abandoned,  order  as  to  costs,  290 

application  by,  where  decree  violated,  273 

costs  of,  when  ordered  to  stand  over,  how  treated,  287,  2S8 

days,  practice  of  the  court  as  to,  274 

disposal  of  matter  on,  consent  necessary,  290 

notice  of,  application  to  defendant  before  serving  not  necessary,  289 
necessary  contents  of,  275,  276 
service,  275 

of,  when  no  appearance  entered,  276 
restraint  of  transfer  of  stocks  and  shares  by  Bank  of  England  on,  266 
second,  when  can  be  made,  290 
short  notice  of,  when  leave  will  be  given  for,  275 
when  not  allowed  to  stand  over  until  trial,  223 
municipal  corporations,  court  will  restrain,  to  prevent  breach  of  trust,  225 
name,  company  using,  restrained  when  likely  to  deceive,  225 

use  of,  when  restrained,  270,  271 
negative  contract,  when  mandatory  injunction  granted  to  enforce,  241 
covenant,  how  court  acts  with  regard  to  breach  of,  208 

when  court  will  not  import  into  contract,  245,  246 
negotiable  instruments,  power  of  the  court  as  to,  266 
new  trustees,  when  contempt  committed  by,  254 
notice,  assertion  of  claim  by,  effect  of,  220 

necessity  for,  on  application  to  restrain  transfer  of  stocks  or  shares,  265 
objection  to  act,  of,  effect  on  application  for  injunction,  216 
of  motion,  application  to  defendant  before  serving,  not  necessary,  289 
length  of  time  to  be  given,  275 
necessary  contents  of,  275,  276 
service  of,  275 

where  no  appearance  entered,  276 
short,  when  leave  will  be  given  for,  275 
sufficient,  as  to  what  is,  296 
nuisance,  foundation  upon  which  the  jurisdiction  of  the  court  rests  as  to,  232 
interlocutory  injunction,  when  granted  in  respect  of,  218 
nature  of,  in  which  the  court  will  act,  232 
occupation,  prevention  of  disturbance  of,  270 
offer,  refusal  of  defendant's  by  plaintiff,  effect  of,  289,  290 
order,  contents  of,  as  to  injury  to  plaintiff,  282 

form  of,  in  restraining  proceedings  on  bill  of  sale,  282 
injunction,  for,  form  of,  282,  283 
non-appearance  of  defendant,  on,  283 
observance  of,  must  be  strict,  292,  293 
service  of,  283 
Parliament,  application  to,  restraint  of,  205 
parties,  who  may  be  restrained,  224 
partner,  acquiescence  by,  effect  on  right  to  relief,  250 
jurisdiction  of  the  court  to  restrain,  249,  250 
misconduct  by,  interference  of  the  court  in  case  of,  250 
seeking  relief  must  do  equity,  250 
partnership  property,  appointment  of  receiver  of,  principles  distinct,  250 
party,  absence  of,  power  of  court  in,  272 

nature  of  interest  of,  necessary  to  obtain  relief,  271 
passing  off,  remedy  of  persons  in  respect  of,  259 

patent,  infringement  of,  principle  upon  which  court  will  restrain,  258 

perpetual  injunction,  when  not  granted  in  respect  of,  258 
patents,  power  of  common  law  courts  as  to,  prior  to  the  Judicature  Act,  1873... 
202 

pauper,  injunction  in  lieu  of  damages  where  defendant  a,  207 
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perpetual  injunction,  appeal  pending  against  a  judgment  on  an  indictment  no  bar 
to,  211 
basis  and  intention  of,  200 
considerations  of  court  where  sought,  207 
damage  not  necessary  to  grant  of,  206 

grant  entailing  hardship  on  defendant,  court's  discretion,  208 
on  motion  before  trial,  206,  207 
where  damages  would  be  inadequate,  207 

defendant  gives  notice  of  his  intention,  209,  210 
legal  right  of  party  to  be  established  before  grant,  205 
refusal  of,  where  injury  ceases  before  trial,  206 

remedy  in  plaintiff's  hands,  208 
where  all  relief  offered  and  may  be  obtained,  209 
right  of  plaintiff  to  an  account  on  grant  of,  201 
third  party  rights  as  affecting,  207 
when  not  granted  in  respect  of  a  patent,  258 
to  be  granted,  282 
personal  service,  breach  of  contract  for,  remedy,  242 
plaintiff,  conduct  of,  as  affecting  relief,  247,  248 

duty  of,  where  defendant  served  and  willing  to  meet,  277 
interest  of,  necessary  to  obtain  relief,  271 
misrepresentation  by,  after  grant,  effect  of,  293,  294 
political  matter,  suit  to  support  not  entertained,  205 
possession,  grant  to  prevent  disturbance  from,  270 

postponement,  injunction  granted  on  appeal,  of,  how  further  time  obtained,  221 

operation  of  injunction,  of,  when  ordered,  211 
practice,  evidence  on  affidavit,  as  to,  278 — 280 
grant  during  vacation,  274 

of  injunction,  as  to,  274 
motion  days,  of  the  court  as  to,  274 
saving  motions,  as  to,  274 
presentation,  minister,  of,  improperly  elected,  power  to  restrain,  254 
printer,  restraint  of,  from  printing  or  selling  infringed  trade  labels,  259 
private  individual,  special  damage  to  be  shown  by,  when  proceeding  against  public 
body,  229 

probate,  restraint  of  executor  before  grant  of,  253 
proceedings,  arbitration,  when  court  cannot  restrain,  262,  363 

courts  in  which,  will  be  restrained,  261,  262 

criminal,  not  subject  to  restraint,  262 

foreign,  restraint  of,  in  what  cases,  263,  264 

party  to  take,  when  against  statutory  company,  227,  228 

publication  of  pending,  when  restrained,  270 

tribunal  constituted  for  special  purpose,  of,  when  court  cannot 
restrain,  262 

property,  criminal  or  illegal  acts  affecting,  jurisdiction  of  court  as  to,  205 
degree  of  damage  to,  no  ground  for  refusing  injunction,  213 
detention,  inspection  and  preservation  of,  281,  282 

injury  to  mortgaged,  right  of  mortgagor  to  maintain  action  to  restrain, 
251 

protection  of,  as  ground  for  interlocutory  injunction,  217 
restraint  of  debtor  from  parting  with,  268 
sale  or  alienation  of,  266,  267 
proprietary  club,  court  cannot  interfere  where  member  wrongfully  expelled  from, 
231 

public  interest,  parties  to  action  taken  in  the,  271 

proceedings  to  be  by  Attorney-General  in  matters  of,  227,  228,  229 
publication,  pending  proceedings,  of,  when  restrained,  270 

restraint  of,  of  work  represented  to  be  but  not  plaintiff's,  270 
when  infringement  of  copyright  restrained  before,  257 
purchaser,  not  restrained  from  purchasing,  249 
restraint  of,  before  completion,  272 
quiet  enjoyment,  enforcement  of  covenant  for,  244 

railway,  public  interest  considered  by  the  court  when  asked  to  interfere  with, 
229 

rate,  new  or  additional,  when  municipal  corporation  restrained  in  respect  of,  225 
rates,  poor,  guardians  of  the  poor  may  be  restrained  in  respect  of,  226 
receiver,  appointment  of,  of  partnership  property,  principles  distinct,  250 

remedy  as  to  wrongful  act  of,  271  * 
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relief,  claim  for  damages  not  necessary  to,  214 

consideration  of  the  court  where  grant  entails  hardship  on  defendant, 
208 

principles  of,  not  affected  by  the  Judicature  Act,  1873... 202,  203 
what  may  be  a  bar  to,  247,  248 
religious  purposes,  trustees  for,  power  to  restrain,  254 
repairs,  covenant  for,  how  protected  by  the  court,  244,  245 

mandatory  order  not  made  directing,  217 
restrictive  covenant,  breach  of,  when  reversioner  entitled  to  relief,  241 

injunction,  definition  of,  199 
reversioner,  action  for  injunction  by,  without  joining  tenant,  235 

damage  by  breach  of  covenant  must  be  shown  by,  to  obtain  relief,  241 
what  must  be  shown  by,  in  action  for  trespass,  235 
sale,  copyright  works,  of,  after  grant  of  injunction,  when  allowed,  256 
executor,  by,  when  restrained,  252 
property,  of,  restraint  of,  power  of  court  as  to,  266,  267 
trustees,  by,  power  of  court  in  restraining,  254 
saving  motions,  practice  as  to,  274 
securities,  injunction  may  be  granted  to  preserve,  252 
separation  deed,  breach  of  covenant  in,  restrained,  240 
sequestration,  writ  of,  when  issued  for  breach  of  injunction,  292 
servants,  breach  of  injunction  by,  effect  of,  294 
service,  motion  to  commit,  of,  practice,  295 
order,  of,  283 

writ,  of,  when  out  of  the  jurisdiction,  273 
settlement,  marriage,  restraint  of  trustees  of,  on  order  for  alimony,  268 
shareholder,  proceedings  by,  form  of,  230 

right  of,  to  apply  to  restrain  company  acting  ultra  vires^  229,  230 
shares,  forfeiture  of,  when  restrained,  268 
ship,  power  of  court  to  restrain  sale  by  mortgagees,  251 
ships,  exception  as  to  grant  of  injunction  in  case  of,  247 

navigation  of,  when  injunction  not  granted  ex  parte^  277 
slander,  jurisdiction  of  the  court  to  prevent  injury  by,  260 
solicitor,  restraint  of,  from  applying  to  renew  certificate,  270 
Sovereign,  foreign,  when  court  will  entertain  suit  of,  205 
special  damage,  Attorney-General  need  not  show,  228 

private  person  must  show,  in  proceedings  against  public  company, 
229 

trespass  affecting  public  interests,  by,  rights  of  individuals,  234, 
235 

specific  performance,  as  proper  remedy  to  enforce  contract  or  covenant,  235 
injunction  in  aid  of,  249 

negative  covenants  not  implied  where  contract  incapable  of, 
246,  247 

standing  by,  effect  of,  on  plaintiff's  rights  to  relief,  210 

statement  of  claim,  amending,  pending  notice  of  motion,  effect  of,  276 

interlocutory  injunction,  limitation  of,  by,  282 
statutory  company,  power  of  court  to  restrain,  227 
what  is  a,  227 
provision,  when  affecting  the  power  of  the  court,  204 
stocks  and  shares,  application  to  restrain  transfer  of,  how  made,  265,  266 

or  shares,  power  to  restrain  improper  transfer  of,  265,  266 
stranger,  breach  of  injunction  by,  when  liable,  294 
taxation,  costs,  of,  when  on  higher  scale,  291 
tenants,  breach  of  covenants  by,  prevention  of,  245 
terms,  court  may  impose  before  granting  relief,  222,  223 
third  party,  rights  of,  as  affecting  the  decision  of  the  court,  207 
threats,  alleged  infringement  of  patent,  as  to,  remedy  of  party  threatened,  258, 
259 

trade  marks,  as  to  infringement  of,  no  right  of  action  in  respect  of,  259 
time,  length  of,  for  notice  of  motion,  275 
trade,  covenant  in  restraint  of,  when  enforced,  241 

labels,  restraint  of  printer  in  respect  of  imitations  of,  259 
libels,  interlocutory  injunction,  when  granted  in  case  of,  261 
marks,  jurisdiction  of  the  court  on  the  infringement  of,  259 

threats  as  to  use  of,  no  right  of  action  in  respect  of,  259 
unions,  matters  in  which  may  be  restrained,  231 
transfer,  stocks  and  shares,  of,  power  of  court  to  restrain,  265, 266 
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trespass,  jurisdiction  of  the  court  in  respect  of,  233,  234 

proceedings  by  the  Attorney-General,  when  in  respect  of,  234,  235 
what  reversioner  must  show  to  obtain  relief  against  damage  by,  235 
trial,  grant  of  perpetual  injunction  on  motion  before,  206,  207 
injury  ceasing  before,  right  of  court  on,  206 
power  of  the  judge  to  expedite  the,  274 
when  motion  not  allowed  to  stand  over  until,  223 
tribunal,  special  purpose,  for,  when  proceedings  cannot  be  restrained,  262 
trustee,  jurisdiction  of  the  court  to  restrain  a,  253 

parties  who  may  sue  to  restrain,  253 
trustees,  new,  when  contempt  of  court  committed  by,  254 

religious  purpose,  for,  power  to  restrain,  254 
ultra  vires,  restraint  of  company  when  acting,  230 

trade  union  when  acting,  231 
umpire,  when  the  court  will  restrain  an,  263 

undertaking,  applicant  for  interlocutory  injunction  must  give,  222 

Attorney-General  not  required  to  give,  285 
,  corporation,  by,  by  whom  given,  285 

defendant,  by  right  of  plaiutifE  as  to,  when  in  lieu  of  injunction, 
209 

when  equivalent  to  an  injunction,  293 

effect  of,  284 
how  enforced,  286 

liquidator,  by,  to  be  personal,  285,  286 
married  woman  competent  to  give,  285 
matters  in  which  imposed  on  defendant,  222,  223 
nature  of,  284 

persons  who  should  give,  285 

plaintiff  not  compelled  to  give,  284,  285 
unpublished  writings,  protection  of  property  in,  257 
user,  land,  of,  covenant  restricting,  how  enforced,  241,  242 

restriction  of,  violation  of  covenants  as  to,  restrained,  240 
vacation,  grant  of  injunction  during,  practice,  274 
vessel,  employment  of,  when  restrained,  247 

vicar,  void  election  of,  restraint  of  bishop  from  appointing  before  new  election,  226 
ward,  infant,  restraint  of  marriage  of,  269 
waste,  actual  commission  of,  plaintiff  may  apply  before,  233 
delay  in  application  to  stay,  effect  of,  233 
extent  to  which  court  acts  in  respect  of,  233 
jurisdiction  of  the  court  in  case  of,  232 
restraint  of  mortgagor  from  committing,  251 
wife,  breach  of  injunction  by,  where  order  against  husband  and  wife,  effect  of,  294 
wife's  property,  when  husband  restrained  as  to,  268,  269 
winding-up  order,  proceedings  to  obtain,  power  of  court  to  restrain,  262 
writ,  grant  of  injunction  usually  only  after  issue  of,  273,  274 
indorsement  of,  where  injunction  claimed,  272,  273 
of  attachment,  issue  of,  on  breach  of  injunction,  291 

sequestration,  issue  of,  for  breach  of  injunction,  292 
service  of,  out  of  the  jurisdiction,  273 
writings,  unpublished,  protection  of  property  in,  257 
wrongful  act,  award  of  damages  where  intention  to  continue,  shown,  213 
repetition  or  continuance  of,  restrained,  203,  204 

INNS  AND  INNKEEPERS, 

accommodation,  extent  of  traveller's  right  to,  310 

right  of  innkeeper  to  refuse,  in  what  cases,  310,  311 
act  of  God,  loss  arising  from,  non-liability  of  innkeeper  for,  321 
action,  guest,  by,  description  of  innkeeper  in,  322 

innkeeper's  right  to  bring  against  guest,  323 
advertisement,  newspaper  in  which  innkeeper  must  issue,  327 
agreement,  between  innkeeper  and  guest,  as  to  liability,  validity  of,  316 
alehouse,  when  an  inn,  303 
boarding-house,  nature  of,  304 

keeper,  definition  of,  305 
"  boots,"  no  implied  authority  in,  to  receive  goods  for  safe  custody,  322 
carriage,  traveller's,  liability  of  innkeeper  to  receive,  307 
charges,  acceptance  of  security  for  payment  of,  effect  of,  326 


(  81  ) 


X  X  2 


Index. 


INNS  AND  mBK-EETEnS— continued. 
coffee-house,  when  an  inn,  303 

commercial  room,  liability  of  innkeeper  for  goods  placed  in,  317 
common  inn,  purpose  for  which  instituted,  302 

innkeeper,  business  of,  302 
company,  liability  of,  as  innkeepers,  319 
confectioner,  when  a  victualling  house  keeper,  305 

custody,  assumption  by  guest  of  exclusive,  effect  on  innkeeper's  liability,  320,  321 
goods  in  "  exclusive,"  of  person  other  than  innkeeper,  a  question  of  fact, 
321 

safe,  deposit  of  goods  with  innkeeper  for,  necessity  to  declare  contents, 
322 

debt,  guest's,  when  innkeeper  may  be  liable  for,  323 
disease,  when  a  ground  for  refusing  accommodation,  311 
dog,  injury  done  by  guest's,  when  innkeeper  liable,  323 

traveller's,  liability  of  innkeeper  to  receive,  310 
evidence,  sign  as,  of  innkeeping,  306 

excessive  price,  liability  of  innkeeper  to  indictment  for  taking,  313 

extra  charge,  innkeeper  cannot  make,  for  housing  goods  held  under  lien,  326 

franchise,  keeping  of  an  inn  not  a,  306 

fraud,  removal  of  goods  by,  right  of  innkeeper  to  repossess,  325 
friend,  innkeeper's,  when  not  a  guest,  319 

guest,  agreement  between,  and  innkeeper,  as  to  liability,  validity  of,  316 

assumption  by,  of  exclusive  custody,  effect  on  innkeeper's  liablity,  320^ 
321 

debt  of,  when  innkeepeer  may  be  liable  for,  323 
definition  of,  313 

horse  of,  liability  of  innkeeper  as  to,  316,  317 

injury  done  by  dog  belonging  to,  when  innkeeper  liable,  323 

innkeeper's  right  to  bring  action  against,  323 

liability  of  innkeeper  to  receive,  306,  307 

to  receive,  confined  to  innkeepers,  308 
lodging  at  the  inn,  when  not  necessary  to  character  of,  319 
misconduct  of,  effect  on  innkeeper's  liability,  319,  320 
negligence  of,  effect  on  innkeeper's  liability,  319,  320 
property  of,  extent  of  innkeeper's  liability  as  to,  314,  315 
innkeeper's  lien  upon,  323,  324 
liability  as  to,  confined  to  innkeepers,  316 
when  within  the  inn,  317,  318 
remedy  of,  against  innkeeper  for  loss  or  damage  to  property,^ 322,  323 

personal  injuries,  314 
safety  of,  extent  of  liability  of  innkeeper  for,  313,  314 
when  not  a  traveller,  318 
hired  goods,  when  not  the  subject  of  innkeeper's  lien,  325 
horse,  guest's,  damage  to,  liability  of  innkeeper  as  to,  316,  317 

liability  of  innkeeper  when  left  in  charge  of  ostler,  317,  318 
lien  of  innkeeper  for  keep  of,  324 
rights  and  liability  of  innkeeper  to  feed,  324 

stolen,  innkeeper  no  lien  upon,  when  brought  by  the  police,  326  , 
traveller's,  liability  of  innkeeper  as  to,  307,  309,  310,  312 

hotel,  temperance,  when  an  inn,  303,  304 
when  an  inn,  303 

hotel-keeper,  when  an  innkeeper,  319 

housing  goods  held  under  lien,  innkeeper  no  power  to  make  extra  charge  for,., 
326 

illness,  when  a  ground  for  refusing  accommodation,  311 

indictment,  liability  of  innkeeper  to,  on  refusal  to  receive  traveller,  312,  313 

taking  excessive  price,  313 
infectious  disease,  liability  of  innkeeper  letting  room  occupied  by  person  suffering 

from,  311 

person  exposing  himself  at  an  inn  when  suffering, 
from,  311 

when  a  ground  for  refusing  accommodation,  311 
injury,  remedy  of  guest  against  innkeeper  as  to,  314 
inn,  meaning  of,  at  common  law,  302 

question  whether  house  is  an,  one  of  fact,  302,  303 
statutory  definition  of,  305 
innkeepeer,  liability  of,  for  personal  safety  of  guest,  313,  314 
to  receive  guests,  306,  307 
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innkeeper,  meaning  of,  at  common  law,  302 
reason  for  prefix  "  common,"  302 
statutory  definition  of,  305 
Innkeeper's  Liability  Act,  1863,  provision  for  posting  up  section  of,  321 
King's  enemies,  loss  arising  from,  non-liability  ot  innkeeper  for,  321 
licence,  when  innkeeper  no  liability  to  obtain,  306 
lien,  duty  of  innkeeper  as  to  goods  retained  upon,  326 
innkeeper's,  duration  of,  325 

extent  of,  324,  325 
for  keep  of  horse,  324 

when  lost,  325 
on  property  of  person  other  than  guest,  324 
property  not  subject  to,  325 
upon  property  of  guest,  323,  324 
livery  stable  keepers,  innkeeper's  liability  not  extended  to,  317 

lien  does  not  extend  to,  323 
lodger,  traveller  becoming  a,  effect  on  innkeeper's  liability,  309 
lodging  in  the  inn,  when  not  necessary  to  character  of  guest,  319 
lodging-house  keeper,  definition  of,  305 
loss,  statutory  liability  of  innkeeper  to  make  good,  321 

unexplained,  innkeeper's  liability  in  respect  of,  318 
luggage,  traveller's,  liability  of  innkeeper  to  receive,  307,  308 
manager  for  company,  inn  in  charge  of,  liability  of  company,  319 
master,  liability  of  innkeeper  to,  where  servant  the  guest,  322,  323 
misconduct,  guest,  of,  effect  on  innkeeper's  liability,  319,  320 
misprinted  notice,  effect  of  posting  up,  321 
negligence,  guest,  how  ascertained,  320 

guest's,  effect  on  innkeeper's  liability,  319,  320 
newspapers,  advertisement  of  sale  by  innkeeper,  issue  in,  327 
notice,  misprinted,  effect  of  posting  up,  321 

statutory,  effect  of  omission  to  post  in  conspicuous  place,  321 
provision  for  posting  in  conspicuous  place,  321 
ostler,  liability  of  innkeeper,  where  horse  left  in  charge  of,  318 
payment  in  advance,  liability  of  traveller  to  make,  308 
post-horses,  innkeeper  not  bound  to  supply,  310 
price,  excessive,  liability  of  innkeeper  for  taking,  313 
private  hotel,  nature  of,  304 

property,  duty  of  innkeeper  as  to,  when  retained  upon  lien,  326 
guest's,  extent  of  innkeeper's  liability  as  to,  314,  315 
innkeeper's  lien  upon,  323,  324 
liability  as  to,  confined  to  innkeepers,  316 
limit  of  innkeeper's  liability,  315 
when  within  the  inn,  317,  318 
innkeeper's  lien  upon,  of  persons  other  than  guest,  324 
what  is  necessary  to  attach,  326 
not  subject  to  innkeeper's  lien,  325 

placing  within  the  inn,  sufficient  to  render  innkeeper  liable,  317 
remedy  of  guest  against  innkeeper  in  respect  of  loss  or  damage  to, 
322 

public-house,  houses  denoted  by  term,  304,  305 

when  an  inn,  304,  305 
residential  hotel,  status  of,  304 
restaurant,  nature  of,  304 
room,  traveller  no  right  to  any  particular,  310 

safe  custody,  deposit  of  goods  for,  notice  to  innkeeper  of  contents,  322 

refusal  of  innkeeper  to  receive  goods  for,  effect  of,  322 
safety  of  guest,  personal,  innkeeper's  liability  for,  313,  314 
sale,  right  of  innkeeper  as  to,  326,  327 

time  for,  by  innkeeper  of  guest's  goods,  327 
security,  acceptance  of,  by  innkeeper  for  payment  of  charges,  effect  of,  326 
servant,  guest  a,  liability  of  innkeeper  to  master,  322,  323 
sheriff,  seizure  by,  of  goods  subject  to  lien,  effect  of,  325 
shop,  for  sale  of  intoxicating  liquors,  not  an  inn,  304 
show  rooms,  innkeeper  not  bound  to  provide,  310 
sign,  evidence,  as,  of  existence  of  an  inn,  306,  307 
stables,  not  necessary  to  an  inn,  302,  303 
statutory  liability,  innkeeper's,  extent  of,  321 

notice,  effect  of  omission  to  post  in  conspicuous  place,  321 
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statutory  notice,  provision  for  posting  in  conspicuous  place,  321 
stolen  horse,  innkeeper  no  lien  on,  when  brought  by  police,  326 
tavern,  when  an  inn,  303 
temperance  hotel,  when  an  inn,  303,  304 

tender,  duty  of  traveller  to  make,  on  insisting  to  be  received,  308 
time,  sale  by  innkeeper,  for,  of  guest's  goods,  327 
traveller,  dog  of,  liability  of  innkeeper  to  receive,  310 

horse  and  carriage  of,  liability  of  innkeeper  to  receive,  307 

of,  liability  of  innkeeper  as  to,  309,  310 
liability  of  innkeeper  for  refusing  to  receive,  312,  313 

to  make  payment  in  advance,  308 
question  whether  person  is  a,  one  of  fact,  309 
when  not  a  guest,  318 
trespass,  application  of  offence  of,  to  common  inn,  308 
victual] ing-house,  signification  of  term,  305 

keeper,  confectioner  may  be,  305 
visitor,  when  innkeeper  not  liable  as  to  invited,  313 

warning,  innkeeper's,  as  to  place  for  deposit  of  goods,  effect  of  neglect  by  guest, 
315 

writ,  description  of  innkeeper  in  action  by  guest  in,  322,  323 


INSUKANCE, 

abandonment,  apportionment  of  salvage  on,  490 

assured's  right  of,  when  may  be  lost,  487,  488 
effect  of  valid,  489 

notice  of,  acceptance  of,  when  underwriter  estopped  as  to, 

488 

capacity  of  master  before  and  after,  488,  489 

care  to  be  exercised  by  agent  in  giving,  358 

effect  of  acceptance  of,  488 

form  of,  486 

nature  of  valid,  486,  487 

non-acceptance  of,  effect  of,  488 

not  applicable  to  fire  insurance,  541 

perishable  goods,  of,  when  to  be  given,  476 

time  for,  487 

unnecessary  in  case  of  total  loss,  472 
what  constitutes,  488 
when  necessary  to  claim  for  total  loss,  481 
not  necessary  by  re-assured,  376 
rights  arising  on,  and  subrogation,  distinction  between,  492 
voyage,  of,  what  constitutes,  396,  397 
accident,  insurance  against,  by  employers,  570,  571 

nature  of  contract  and  declaration  required  as  to,  566,  567 
meaning  of,  568,  569 
notice  of,  necessity  for,  570 
policy,  conditions  of,  how  construed,  569 
construction  of,  567 
stamping  of,  516 
Act,  the,  statute  referred  to  as,  334,  335 

action,  insurers  in  right  of  subrogation,  by,  name  in  which  to  be  taken,  519 
marine  policy,  on,  evidence  in,  503,  504 
total  loss,  for,  when  partial  loss  only  recoverable,  502,  503 

actions,  consolidation  of,  on  policies  of  marine  insurance,  503 

acts  of  persons,  meaning  of,  in  marine  insurance,  443 

actual  total  loss.    See  total  loss. 

ademption,  total  loss,  of,  nature  of  principle,  479,  480 
adjustment,  foreign,  when  binding  on  all  parties  to  the  policy,  453 

general  average,  of,  place  of,  452 

loss  by  fire,  of,  538 

particular  average,  of,  on  goods,  statutory  provisions  relating  to 
465,  466 

payment  by  underwriter  after,  effect  of,  495,  496 
policy,  of,  effect  of,  495 
when  a  foreign  adjustment,  452 
advance  freight,  extent  of  insurable  interest  of  person  advancing,  370 
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adventure,  implied  warranty  as  to  legality  of,  428 
marine,  definition  of,  336 

persons  who  are  engaged  in,  337 
agent,  accident  insurance  company,  of,  knowledge  of,  imputed  to  company,  570 
action  by  principal  for  negligence  against,  nature  of  proof  necessary,  358 
authority  of,  to  insure,  effect  of,  35 i 

when  implied,  354,  355 
concealment  of  material  fact  by,  when  vitiating  policy,  407 
duty  of,  after  effecting  policy,  358 

as  to  disclosure  to  insurer,  405 

home,  as  to  effecting  insurance  for  merchant  abroad,  355,  356 
to  obey  orders  of  principal,  357 

when  order  of  merchant  abroad  to  insure  not  accepted,  356 
employment  of,  to  subscribe  policy  for  underwriters,  359 
fire  insurance  office,  of,  misdescription  of  property  by,  effect  of,  534 
knowledge  of,  effect  on  principal,  533 

imputed  to  shipowner,  407 
liability  of,  on  effecting  sea  insurance  by  other  than  stamped  policy,  338 

to  use  care  and  skill,  356,  357 
life  insurance  company,  of,  authority  of,  549 
limit  of  authority  to,  to  subscribe  policy  for  underwriters,  359 
non-insurance  by,  measure  of  damages  in  respect  of,  358 
prize,  extent  of  insurable  interest  of,  373 
agreement,  mining  account,  for,  nature  of,  526 

policy,  to  issue,  when  action  for  specific  performance  will  lie  as  to, 
349 

alien  enemy,  illegality  of  insurance  on  behalf  of,  429 

insurance  before  outbreak  of  war  by,  effect  of,  429,  430 
alteration,  avoidance  of  policy  by,  402 

return  of  premium  where  policy  avoided  for  material,  501 
ambiguity,  fire  policy,  in,  evidence  admissible  to  explain,  527 
animals,  extent  of  liability  of  underwriters  as  to,  435 

living,  how  specified  in  policy,  364 
apportionment,  valuation,  of,  where  several  species  of  property  insured,  466 
arbitration  clause,  life  policy,  in,  effect  given  to,  557 

provision  of,  in  fire  policy,  540 
arrest,  capture  and,  distinction  between,  443,  444 
assignee,  life  policy,  of,  nature  of  rights  acquired  by,  546,  560 

marine  policy,  of,  when  entitled  to  sue  in  own  name,  361 
policy,  extent  of  rights  of,  361 
assignment,  English  life  policy,  of,  in  foreign  country,  law  governing,  560 
life  policy,  of,  bonuses  or  additions  carried  with,  560 
effect  of  notice  of,  559 
form  of,  562 

mode  and  effect  of,  558,  559 

provisions  of  the  J'olicies  of  Assurance  Act,  1867, 

relating  to,  561,  562 
statutory  enactments  as  to,  560,  561 
marine  policy,  of,  effect  of,  360 
assured,  abandonment,  right  of,  when  may  be  lost  by,  487,  488 

act  of,  as  affecting  right  to  claim  for  total  loss  after  justifiable  sale,  477 
circumstances  deemed  to  be  within  knowledge  of,  407 

not  subject  to  disclosure  by,  405 
description  of,  in  policy,  necessity  for,  359 
duty  of,  as  to  notice  of  loss  by  fire,  538 

to  account  where  over-insured,  381 

disclose  material  circumstances,  405 
when  under  a  suing  and  labouring  clause,  457 
effect  of  usage  at  Lloyd's,  as  to  settlement  on  right  of,  353 

valid  abandonment  on  liability  of,  490 
extent  of  authority  of  broker  to  bind,  353 

fire  policy,  right  of  under,  where  fire  caused  by  own  negligence,  531 
information  not  necessary  to  be  disclosed  by,  410,  411 
interest  of,  must  be  accrued  at  time  of  loss,  367 
liability  of,  for  non-disclosure,  405 

to  broker  for  premiums,  349 

where  risk  insured  for  less  than  insurable  value,  462,  463 
loss  of  freight,  when  not  recoverable  by,  392 
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assured,  misconduct  of,  non-liability  of  insurer  for  loss  caused  by,  432,  433 
negligence  of,  when  underwriter  liable  for  loss  occasioned  by,  438 
non -disclosure,  when  not  affecting,  411 
original,  no  interest  in  re-insurance,  375 

position  of,  as  to  value  of  wreck  in  case  of  constructive  total  loss,  483,  484 
private  information  of,  affecting  risk,  effect  of  non-disclosure,  410 
representations  as  to  information  received  by,  as  affecting  underwriter's, 

liability,  414,  415 
rights  of,  on  occurrence  of  constructive  total  loss,  478 
to  return  of  premium,  in  what  cases,  497,  498 
under  a  double  policy,  380 
where  contract  apportionable,  460 

fire  caused  by  wilful  act,  531,  532 
money  paid  to  broker  to  his  use,  354 
time  policy,  loss  under,  when  irrecoverable  by,  438 
when  becoming  his  own  underwriter,  462,  463 
"  fully  "  insured,  463 
"  at  and  from,"  application  of  rule,  how  may  be  excluded,  389 
insurance  of  freight,  effect  of,  392,  393 

ship,  when  risk  attaching,  388 
"  at  or  from  "  an  island,  construction  as  to  terminus  a  quo,  419 
authority  to  insure,  revocation  of,  355 

when  implied,  354,  355 
average.    See  general  average  ;  particular  average, 
clause,  fire  policy,  in,  effect  of,  541 
difference  between  fire  and  marine  insurance  as  to,  540 
effect  of  "  lost  or  not  lost "  on  defence  to  claim  for,  367 
loss,  particular,  meaning  of,  455,  456 
bailee,  insurable  interest  of  carrier  of  goods  otherwise  than  as,  471 
bailor  and  bailee,  insurable  interest  of,  in  goods  bailed,  524 
Baltic,  meaning  of,  in  commercial  language,  344 
bankrupt,  insurable  interest  of,  525 
bankruptcy,  effect  of,  on  life  policy,  562 

employer's,  right  of  workman  on,  571 
underwriter,  of,  broker's  lieu  in  case  of,  350,  351 
barratry,  excuse  of  deviation  caused  by,  401 
what  is  included  in  term,  444,  445 
benefice,  insurable  interest  of  an  incumbent  of  a,  525 
bill  of  lading,  extent  of  insurable  interest  of  indorsee  of,  372 
blockade,  loss  occasioned  by,  when  underwriter  not  liable  for,  438,  439 

voyage  in  breach  of,  when  insurance  valid  as  to,  430 
borrower,  bottomry  or  respondentia,  on,  extent  of  insurable  interest  of,  374 
bottomry,  lender  of  money  on,  insurable  interest  of,  373 

loan  on,  as  subject  of  insurance,  366 
British  capture,  illegality  of  insurance  on  property  liable  to,  430 

Government,  detention  by,  effect  of,  443 
broker,  authority  of,  none  as  to  cancellation  of  policy,  358 
extent  of  authority  of,  to  bind  assured,  353 
insurance,  responsibility  of,  as  to  premium  and  losses,  349 
knowledge  of,  failing  to  effect  insurance  not  imputed  to  principal  and 

second  broker,  407 
liability  of,  for  money  received  to  use  of  assured,  354 

to  assured  for  money  received  to  his  use,  354 
produce  policy  to  which  his  lien  attaches,  352 
lien  of,  on  policy,  351 

where  underwriter  becomes  bankrupt,  350,  351 
nature  of  relationship  to  assured,  357 
presumed  qualifications  of,  356,  357 
use  of  skill  or  care  by,  a  question  of  fact,  357 
brokers,  insurance,  agents  for  which  party,  347,  348 

nature  of  business  of,  347 
buildings,  damage  by  fire  to,  measure  of  insurer's  loss  as  to,  539 
burden  of  proof,  unseaworthiness,  as  to,  when  on  the  underwriter,  428 
burglary,  insurance,  principles  governing,  512 

policy,  stamping  of,  516 
cancellation,  avoided  policy,  when  delivered  up  for,  416 

life  policy,  of,  right  of  assured  as  to  return  of  premium,  557,  558 
captors,  insurable  interest  of,  373 
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capture,  definition  of,  442 

carrier,  goods,  of,  insurable  interest  of,  otherwise  than  as  bailee,  471 

cattle,  warrant  of  seaworthiness,  when  not  fulfilled  as  to,  427 

causa  2}'foxima  non  remota  spectatur,  application  of  maxim  to  fire  insurance,  530 

cestui  que  trusty  name  of,  no  insertion  necessary  in  policy  effected  by  trustee,  547 

change  of  voyage,  definition  of,  396 

effect  of,  on  underwriter's  liability,  396 
chartered  freight,  as  an  element  of  repaired  value,  484,  485 

commencement  of  risk  in  policy  on,  394,  395 
insurable  interest  in,  commencement  of,  393 
charterer,  advanced  freight,  when  may  be  insured  by  the,  365 

insurable  interest  of,  in  freight,  370 
child,  no  insurable  interest  in  parent,  545 

when  person  may  have  an  insurable  interest  in  life  of,  546 
chose  in  action,  life  policy  as  a,  558,  559 
"  circumstance,"  what  is  included  in  term,  405 
claim,  question  as  to,  being  fraudulent,  one  of  fact,  539 

'*  settled,"  effect  of,  495 
clause,  printed,  when  no  effect  will  be  given  to,  433 
clauses,  construction  of  written,  as  against  printed,  342 
collision  clause,  application  of,  only  between  ships,  441,  442 
form  of,  441 
computation  of  loss  by,  method  of,  441 

division  of  loss  between  owners  where  both  vessels  at  fault,  440 
commission  agent,  implied  authority  of  to  insure,  when  inferred,  355 
commissions,  arising  from  sale  of  goods,  how  covered,  366 
common  clause,  effect  of,  on  risk  as  to  goods,  384,  385 

companies,  insurance,  provisions  of  the  Companies  (Consolidation)  Act,  1908, 
relating  to,  512 
the  law  applicable  to,  512 
company,  execution  of  policy  by,  339 

extent  of  insurable  interest  of  shareholders  of  a,  37 4 
insurance,  requisites  to  legality  of,  339,  400 
when  bound  by  acts  of  agent,  549 
compulsory  purchase,  rights  of  insurers  in  respect  of,  by  corporation,  519 
concealment,  as  involved  by  misrepresentation,  415 

assured,  by,  when  not  affecting  underwriter's  liability  on  contract, 
406 

contract  of  marine  insurance,  as  affecting,  404,  405 
effect  of,  on  contract  of  fire  insurance,  532 
materiality  of  fact  the  subject  of,  a  question  of  fact,  532,  533 
consideration,  partial  failure  of,  return  of  premium  on,  500 

return  of  premium  on  failure  of,  498 
consignee,  carriage  of  goods  in  lighters  of,  effect  of,  on  underwriter's  liability,  386 
implied  authority  to  assure,  when  accruing  to,  355 
insurable  interest  of,  extent  of,  372,  373 
consignor,  implied  authority  of,  to  insure,  when  may  be  inferred,  355 
construction,  contract  of  marine  insurance,  of,  principles  of,  342 
fire  policy,  of,  rules  for,  527 
life  policy,  of,  practice  as  to,  552,  553 
marine  policies,  special  rules  applied  to,  of,  347 
surrounding  circumstances,  consideration  of,  as  a  rule  of,  433 
constructive  total  loss.    See  total  loss, 
contingent  interest,  as  an  insurable  interest,  369 
continuation  clause,  effect  of  inserting  in  time  policy,  382 
contraband  goods,  insurance  on,  when  valid,  430 

warranty  against,  effect  of  breach  of,  422 
contract,  accident  insurance,  of,  nature  of,  566 

fire  insurance,  of,  a  contract  uherrimcB  fidei,  532 
as  one  of  indemnity,  518 
definition  of,  516 
effect  of  cover  note  as,  517 
personal  nature  of,  517 
guarantee,  of,  nature  of,  572 
insurance,  of,  as  a  contract  of  indemnity,  336 

rectification  of,  403,  404 
life  insurance,  of,  capacity  of  persons  to  enter  into,  548 
not  of  indemnity,  544 
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contract,  marine  insurance,  of,  instrument  in  which  embodied,  336 

insurance  slip  as  complete  and  final,  348 
means  by  which  may  be  illegal,  429 
nature  of,  335,  336 
when  deemed  concluded,  405 

rules  of   English   average  adjusters  incor- 
porated in,  346 
right  of  assured  under,  when  apportionable,  460 
usage  when  not  affecting  terms  of,  345 
contribution,  loss  by  fire,  in  respect  of,  where  several  companies  affected,  536 

right  of  insurers  to,  381 
corn,  articles  included  in  term  under  memorandum  clause  in  Lloyd's  policy,  458 

meaning  of,  as  applied  to  marine  insurance,  344 
counterclaim,  effect  of  Bankruptcy  Act  as  to,  between  broker  and  underwriter,. 
350 

right  of  broker  to,  in  action  by  insurers,  350 
course,  ship's,  necessity  for  strict  adherence  to,  when  specifically  described,  399 

provision  for  resumption  of,  after  deviation,  402 
cover,  alteration  of  risk  during,  effect  of,  535 

note,  fire  insurance  premium,  in  respect  of,  effect  of,  517 
stipulations  as  to  time  in,  effect  of,  526 
covering  note,  reference  to,  in  legal  proceedings,  349 
creditor,  insurable  interest  of,  in  life  of  debtor,  545 
crew,  insurable  interest  of,  in  respect  of  wages,  373 

necessity  as  to  competence  of,  424 
customs  warehouse,  delivery  in,  effect  of,  387 

damage,  by  officer  under  the  Metropolitan  Fire  Brigade  Act,  1865,  nature  of,  531 
proof  necessary  in  action  by  principal  against  agent  for  negligence- 
358 

repairs  necessitated  by,  how  estimated,  483 

ship,  to,  when  occasioning  a  constructive  total  loss,  482 

stranding,  by,  when  insurer  not  liable  for,  433,  434 

damaged  value,  goods,  of,  meaning  of,  464 

damages,  non-insurance  by  agent,  for,  measure  of,  358 

death,  accident,  when  arising  from  the,  567,  568 
presumption  as  to,  564 

proof  of,  nature  of  evidence  necessary  on,  564 
debtor,  insurable  interest  of  creditor  in  life  of,  545 
declaration,  accident  assurance,  required  on  effecting,  566 
assured,  of,  embodiment  in  life  policy,  550,  551 
continuance  of,  effect  of,  in  life  assurance,  553 
floating  policy,  in,  when  and  how  made,  362 
untrue  statement  in,  effect  on  life  insurer's  liability,  551,  552 
deductions,  allowed  from  cost  of  repairs  of  old  ship,  467 
removal  of  ship  from  port  of  distress,  on,  468 
repair  of  ship,  on,  as  to  old  materials,  467,  468 
defeasible  interest,  as  an  insurable  interest,  368 
delay,  causes  excusing,  400 

insurance  when  ceasing  to  be  in  force  on  account  of,  400 
non-liability  of  underwriter  for  loss  when  the  proximate  cause  is,  435,  436» 
del  credere  agents,  insurance  brokers  when  becoming,  348 
deposit  receipt,  fire  insurance  premium,  in  respect  of,  effect  of,  517 
detention,  British  Government,  by,  effect  of,  443 
deviation,  barratry  as  excuse  for,  401 
causes  excusing,  400 
definition  of,  396,  397 
justification  of,  by  usage,  345 

necessity  for  compliance  with  terms  of  policy  as  to,  400 

repairs  as  a  valid  excuse  for,  401 

safety  of  human  life  as  good  excuse  for,  401 
ship  when  an  excuse  for,  401 

underwriter's  liability  when  affected  by,  396 

voluntary,  effect  on  liability,  of  underwriter,  401 

want  of  skill  or  ignorance  of  master  no  excuse  for,  401 

when  amounting  to  barratry,  445 
disbursements,  policy  on,  what  is  covered  by,  366 
discharge,  port  of,  as  to  what  is  the,  385 
discovery,  ship's  papers,  of,  extent  of  order  for,  503 
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dock  dues,  apportionment  of,  between  shipowner  and  underwriter  where  iship 
repaired,  462 

documents,  implied  condition  as  to,  where  ship  warranted  neutral,  421 

when  not  necessary  to  seaworthiness,  425 
domicil,  nature  of,  determining  national  character  as  affecting  insurance,  430 
double  insurance,  definition  of,  380 

effect  when  covering  different  interests,  381 
provision  in  fire  policy  as  to  notice  of,  529 
rights  of  assured  under,  380,  381 
when  arising,  381 
election,  underwriter,  by,  when  must  be  made,  406 

when  assured  may  treat  loss  as  total,  472,  473 
employer,  bankruptcy  of,  rights  of  workman  on,  571 

insurable  interest  of  employee  in  life  of,  extent  of,  546 
employers'  liability,  insurance  against  statutory,  570,  571 

policies,  stamping  of,  516 
enemy,  alien,  illegality  of  insurance  on  behalf  of,  429 

insurance  before  outbreak  of  war  by,  effect  of,  429,  430 
English  average  adjusters,  rules  made  by,  when  incorporated  in  marine  policy, 
346 

entry,  right  of  fire  insurers  as  to,  541 

equitable  lien,  deposit  of  life  policy  as  effecting,  563 

estoppel,  application  of  doctrine  of,  to  mutual  associations,  508 

underwriter,  of,  as  to  acceptance  of  notice  of  abandonment,  488 
evidence,  marine  insurance,  contract  of,  essentials  to  admissibility  in,  337,  338 

technical  words,  as  to,  433 

underwriters,  of,  admissibility  of,  as  to  materiality,  412 
execution  for  felony,  effect  on  life  policy,  557 

executor,  insurable  interest  of,  in  life  of  person  affecting  the  estate,  546 

right  of,  to  insure  property  in  own  name,  523 
explosion,  loss  by,  insurer's  liability  as  to,  532 

extrinsic  evidence,  admissibility  of,  to  explain  a  latent  ambiguity  in  fire  policy 
528 

fire,  effect  of  wilful  ignition  on  right  of  assured,  531 

insurance,  contract  of,  a  contract  uljerrimce  Jidei,  532 
cover  note  as,  517 
definition  of,  516 

effect  of  Gambling  Act,  1774,  on,  519,  520 
insurable  interest  necessary  to  effect,  519,  520 

of  bailor  and  bailee,  as  to,  524 
notice  of  abandonment  not  applicable  to,  541 
personal  nature  of  contract  of,  517 
policy  not  necessary  to  validity  of  contract  of,  517 
premium  paid  in  respect  of,  right  of  mortgagee  as  to,  522,  523 
principle  of  subrogation  as  applied  to,  518 

real  property,  of,  relation  of  vendor  and  purchaser  as  affecting,  521 
rights  of  trustees  and  executors  to  insure  in  own  names,  523 
wharfingers  under  policy  of,  524,  525 
insurers,  right  of,  against  corporation  purchasing  by  compulsion,  519 

where  claim  also  made  under  the  Kiot  (Damages)  Act, 
1886.. .518 

loss  by,  contribution  between  companies  affected,  536 

extent  to  which  underwriter  liable,  442 

meaning  of,  530,  531 
losses  resulting  from  indirect  consequences,  provision  for,  531 
policy,  application  of  certain  conditions  in,  529,  530 

assignment  of  rights  of  parties  in,  543 

breach  of  conditions  of,  what  constitutes  waiver  of,  530 

conditions  in,  limiting  liability  where  several  policies  effected,  536,  537 
precedent  to  liability  on,  538,  539 

construction  of,  527,  528 

effect  of  average  clause  in,  540,  541 
breach  of  warranty  in,  534 

form  of,  527 

misdescription  of  property  in,  effect  of,  535 
nature  of,  in  which  average  clause  found,  541 
provision  as  to  notice  of  double  insurance,  529 
of  arbitration  clause  in,  540 
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fire  policy,  provision  of  reinstatement  clause  in,  effect  of,  542 

rights  of  tenant  as  to  application  of  policy  moneys,  543 
usual  conditions  of,  528,  529 
re-insurance,  insurer's  right  as  to,  525 

right  of  insured  as  to  damage  by,  under  the  Eiot  (Damages)  Act,  1886... 51 8 
insurer  against  tenant  as  to  damage  by,  under  a  covenant,  518,  519 
fittings,  approval  of,  by  Lloyd's  agent  as  not  excluding  warranty  of  seaworthiness, 
418 

floating  policy,  declaration  in,  how  and  when  made,  362 
definition  of,  362 
fire,  nature  of,  541 
meaning  of,  336 
what  is  covered  by,  362,  363 
when  effected  by  assured,  362 
foreign  adjustment,  when  binding  on  parties  to  policy,  453 

country,  assignment  of  English  life  policy  in,  law  governing,  560 
general  average  clause,  provision  and  form  of,  452,  453 
port,  policy  on  goods  "  at  or  from,"  protection  afforded  by,  385 
revenue  laws,  legality  of  insurance  not  affected  by,  430 
fraud,  right  of  underwriter  on  discovery  of,  after  payment,  496 
to  avoid  policy  on  account  of,  404 
when  premium  returned  in  case  of,  501,  502 

underwriter  discharged  in  absence  of,  414 
fraudulent,  question  as  to  claim  being,  one  of  fact,  539 
"  free  of  average  "  clause,  effect  on  underwriter's  liability  as  to  goods,  474 
freight,  actual  total  loss,  when  happening  as  to,  478 

advanced,  extent  of  insurable  interest  in  person  advancing,  370 

when  may  be  insured  by  the  charterer,  365 
amount  to  be  taken  into  account  where  goods  forwarded  by  another  ship, 
485,  486 

chartered,  as  an  element  of  repaired  value,  484,  485 

commencement  of  risk  in  policy  on,  394,  395 
insurable  interest  in,  commencement  of,  393,  394 
commencement  and  duration  of  risk  on,  392 
goods  not  shipped,  on,  when  policy  covers,  393 
how  insured  in  the  policy,  365 
insurable  interest  of  charterer  in,  370 

shipowner  in,  368—370 
liability  of  underwriter  for  partial  loss  of,  where  insured  by  valued  and 

unvalued  policies,  470 
loan  on  account  of,  when  not  an  insurable  interest,  365 
loss  of,  when  not  within  meaning  of  loss  by  peril  of  the  sea,  439,  440 
partial  loss  of,  provisions  of  Marine  Insurance  Act,  1906,  as  to  recovery  of, 
470 

termination  of  risk  under  a  voyage  policy  on,  395 
underwriter,  when  liable  for  loss  of,  477,  478 
what  is  included  in  term,  365 
friendly  societies,  statutory  provisions  relating  to  infant  life  insurance  by,  548 
"  from,"  insurance  of  ship,  particular  place,  when  risk  attaches,  388 

full  protection  "  policy,  effect  of,  as  to  protection  of  owner,  442 
Gambling  Act,  1774,  effect  of,  as  to  fire  insurance,  519,  520 

on  gaming  and  wagering  policies,  514,  515 
gaming  policy,  invalidity  of,  377 

life,  on,  illegality  of,  514,  515 
no  return  of  premium  in  respect  of,  502 
gas,  meaning  of,  in  fire  policy,  527 

general  average  and  particular  average,  distinction  between,  448 

application  of  doctrine  where  ship  and  cargo  belong  to  same 

person,  451,  452 
essentials  to  claim  for  contribution  in  respect  of,  449,  450 
expenditure,  what  may  be,  447,  450 
liability  of  underwriters  in  respect  of,  451 
necessary  condition  of  right  to  contribution  in,  447,  448 
place  for  adjustment  of,  452 
principles  of,  447 
when  ceasing,  448 

claimant  precluded  from  recovering  contribution,  449 

substituted  expenses  allowed  in,  454 
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general  average  act,  when  putting  into  port  is  a,  450 
clause,  foreign,  form  of,  452,  453 

provision  of,  452,  453 
contributions,  no  allowance  for  in  estimating  cost  of  repairs,. 
484 

loss,  addition  of,  to  particular  average  loss,  when  allowable,, 
459 

meaning  of,  447 

when  consequent  on  general  average  act,  448 
geographical  terms,  evidence  admissible  as  to  meaning  of,  344 
good  safety,  when  ship  deemed  to  be  in,  388 

moored  in,  390,  391 
goods,  actual  total  loss  in  respect  of,  extent  of  damage  necessary  to,  474 

when  damage  amounts  to,  475 

commencement  of  insurer's  risk  as  to,  384 

constructive  total  loss  of,  when  arising,  485 

continuation  and  end  of  risk  on,  385 

"  damage  value  "  of,  meaning  of,  464 

*'  discharged  and  safely  landed,"  meaning  of,  386 

effect  of  insertion  of  common  clause  on  risk  as  to,  384 

fire  insurance  in  respect  of,  when  void,  520 

gross  value  of,  how  arrived  at,  464 

how  specified  in  policy,  363 

implied  warranty  as  to  fitness  of  ship  to  carry,  427 
insurable  interest  in,  as  between  vendor  and  purchaser,  521 
loss  of  part,  when  amounting  to  a  total  loss,  475 

on,  measure  of  indemnity  as  to,  464 
no  implied  warranty  as  to  seaworthiness  of,  428 
partial  loss  as  to,  extent  of  underwriter's  liability  as  to,  464,  465 

measure  of  indemnity  in  case  of,  464 
policy  on,  "  at  or  from  "  a  foreign  port,  protection  afforded  by,  385 
extent  of  risk  covered  by,  366 
how  far  covering  successive  cargoes,  364 
provisions  of  the  Marine  Insurance  Act,  1906,  as  to  adjustment  of  particular- 
average  on,  465,  466 
reasonable  time  for  landing,  what  is,  387 
removal  of,  from  place  at  which  insured,  effect  of,  535 
sale  of  damaged,  at  port  of  distress,  how  claim  adjusted,  465 
"  sound  value  "  of,  meaning  of,  464 

subject  of  bailment,  insurable  interest  of  bailor  and  bailee  as  to,  524 
transhipment  of,  leave  in  policy  for,  effect  of,  387 

under  what  circumstances  permissible,  363 

when  risk  as  to,  not  covered,  387 
when  underwriter  not  liable  for  loss  of,  434,  435 
"  goods,"  meaning  of  term,  364 

guarantee  policy,  breach  of  condition  precedent  as  avoiding,  573 
effect  of  condition  as  to  renewal  of,  574 
nature  of,  572 

notice  of  claim  on,  condition  as  to,  when  satisfied,^574 
principles  of  ordinary  guarantees  applicable  to,  573 
stamping  of,  516 

uherrimcB  fidei  as  applicable  to,  573 
guarantor,  acts  of  employer  affecting  the  liability  of,  572 
"  hotchpot "  interest,  as  an  insurable  interest,  368 
husband,  insurable  interest  of,  in  wife,  544,  545 

hypothecation,  repairs,  for  purpose  of,  when  underwriter  not  liable  for  loss- 

occasioned  by,  438 
illegal  act,  when  not  avoiding  policy,  431 

Insurance,  no  right  of  recovery  under,  354 

rights  of  assured  in  respect  of  loss  paid  over  in  respect  of,  354 
policy,  no  recovery  of  premium  paid  in  respect  of  an,  513 

waiver  not  applicable  to,  432 
voyage,  insurance  upon,  of  no  effect,  429 
illegality,  no  return  of  premium  in  case  of,  501,  502 
improper  navigation,  insurance  against,  by  protection  associations,  507 
"  in  all  respects,"  meaning  of,  with  reference  to  fitness  of  ship,  424 
in  transitu,  vendor's  right  of  stoppage,  371 

incendiarism,  loss  in  consequence  of,  when  insurers  not  liable  as  to,  532 
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indemnity  associations,  issue  of  stamped  policies  by,  necessity  for,  507,  508 
nature  of,  507 
Stamp  Act  as  affecting,  507 
contract  of  fire  insurance  as  one  of,  518 

life  insurance  not  a  contract  of,  544 
insurable  interest  of  holder  of,  374 
measure  of,  462 
indisputable  policy,  effect  of  as  a  life  policy,  548 
indorsee,  bill  of  lading,  of,  extent  of  insurable  interest  of,  372 
infants,  when  life  insurance  may  be  effected  by,  548 

"inherent  vice,"  ship,  of ,  non-liability  of  underwriter,  when  loss  occasioned  by,  435 
^'  inherent  vice  or  nature,"  non-liability  of  underwriter  for  loss  occasioned  by,  434 
injury,  when  arising  from  the  accident,  567,  568 
insurable  interest,  assured,  of,  when  must  have  accrued,  367 

bailor  and  bailee,  of,  524 

bankrupt,  of,  525 

borrower,  of,  on  bottomry  or  respondentia,  374 

captors  and  prize  agents,  of,  373 

carrier  of  goods,  of,  otherwise  than  as  bailee,  471 

chartered  freight,  in,  commencement  of,  393,  394 

consignee  of,  extent  of,  372,  373 

contingent  interest  as  an,  369 

creditor,  of,  in  life  of  debtor,  545 

definition  of,  366,  367 

employee,  of,  in  life  of  employer,  546 

executor,  of,  in  life  of  person  affecting  the  estate,  546 

extent  of,  of  person  making  advance  on  account  of  frieght,  370 

incumbent,  of  an,  525 

indorsee  of  bill  of  lading,  of,  extent  of,  372 

joint  obligor,  of,  in  life  of  co-obligee,  545 

owners,  of,  525 
lender  of  money,  of,  on  bottomry,  373 

respondentia,  373 

lessor  and  lessee,  of,  523 
life,  in,  nature  of,  544 

of  child,  in,  when  person  may  have,  546 
loan  on  freight,  when  not  an,  365 
master  and  crew,  of,  in  respect  of  wages,  373 
moral  obligation  as  not  constituting,  546 
mortgagee,  of,  extent  of,  521 
mortgagor  and  mortgagee,  of,  371 

of,  extent  of,  521 
nature  of  interest  necessary  to,  368 
necessary  to  effect  fire  insurance,  519,  520 
support  a  life  insurance,  544 
none  as  between  parent  and  child,  545 
passenger,  of,  in  passage  money,  370 
person  indemnified,  of,  374 
profits,  in,  when  assured  may  have,  369 
shareholders  of  a  company,  of,  extent  of,  374 
shipowner,  of,  in  ship  and  freight,  369,  370 
statement  as  to,  not  necessary  in  policy,  366 
trustee  in  trust  property,  of,  545,  546 

of,  extent  of,  372 
vendor  of  ship,  of,  when  ceasing,  371 
what  is  known  as  the,  336 
value,  effect  where  assured  is  insured  for  less  than,  462,  463 
explanation  of  statutory  provisions  relating  to,  455 
provisions  of  the  Marine  Insurance  Act,  1906,  as  to,  454,  455 
insurance,  burglary,  principles  governing,  512 

duty  of  home  agent  of  merchant  abroad  as  to,  355,  356 
broker,  agent  for  which  party,  347,  348 
nature  of  business  of,  347 

responsibility  of,  as  to  the  premiums  and  losses,  349 
companies,  life,  when  bound  by  acts  of  agent,  549 

provisions  of  the  Companies  (Consolidation)  Act,  1908, 

relating  to,  512 
requisites  to  legality  of,  339,  400 
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insurance  companies,  the  law  applicable  to,  512 

when  estopped  by  knowledge  of  agent,  549 
obligation  to  effect,  355,  356 

slip,  as  a  complete  and  final  contract  in  marine  insurance,  348 
reference  to,  in  legal  proceedings,  348,  349 
insurances,  application  of  principles  of  marine  insurance  to  all,  513 

nature  of,  effected  at  Lloyd's,  512 
insured  voyage,  how  determined,  395 
insurer,  effect  of  subrogation  on  liability  of,  491 
fire,  right  of,  as  to  reinsurance,  525 
entry  of,  541 
to  salvage,  541 
how  described  in  marine  insurance,  336 
implied  condition  of  neutrality  as  affecting  liability  of,  421 
liability  of,  as  to  general  average,  where  ship  and  cargo  belong  to  same 
person,  451,  452 
loss  by  explosion,  532 
construction  of  condition  limiting,  537 

for  damage  by  fire  to  buildings  and  machinery,  meaning  of,  539 
inconvenience  of  war  as  not  affecting,  430 
life,  effect  of  untrue  statement  in  declaration  on,  552 
where  goods  transhipped  by  reason  of  peril,  387 
provision  as  to  non-liability  of,  for  loss  caused  by  the  misconduct  of  assured, 
432,  433 

provisions  in  fire  policy  limiting  liability  of,  where  several  policies 

effected,  537 
right  of,  on  abandonment,  489,  490 

to  apply  for  relief  by  way  of  interpleader,  543 
contribution,  381 
effect  reinsurance,  375 

withhold  policy  until  payment  of  premium,  349 
insurers,  discharge  of,  where  policy  money  due  to  joint  grantees,  565 
intention,  effect  given  to,  in  construing  common  clause  as  to  risk  on  goods, 
385 

island,  commencement  of  risk  where  policy  "  at  or  from  "  an,  390 
insurance  of  ship  "at  or  from "  an,  how  construed,  419 
time  until  which  risk  continues  where  ship  insured  on  voyage  to  an,  392 
interdiction  of  trade,  where  underwriter  not  liable  for  loss  occasioned  by,  438,  439 
interest,  allowance  of,  in  actions  on  marine  policies,  504 
interim  protection  note,  effect  of,  on  contract  of  fire  insurance,  517 
intermediate  voyages,  effect  of  usage  on  ordinary  policy  as  to,  345 
interpleader,  right  of  company  as  to,  when  subjected  to  conflicting  claims  on  life 
policy,  565,  566 
insurers  to  apply  for  relief  by  way  of,  543 
iron,  inclusion  of  steel  in  warranty  against,  344 
joint  obligor,  insurable  interest  of  in  life  of  co-obligor,  545 

owners,  insurable  interest  of,  525 
judicial  notice,  nature  of  usage  to  be  subject  to,  346 
land,  carriage  of  goods  over,  when  protected  by  marine  policy,  387 
landing,  goods,  of,  when  in  a  "  customary  manner,"  386 

landlord,  right  of,  against  tenant  as  to  damage  by  fire  under  covenant,  518,  519 

insured,  where  covenant  to  repair  but  none  to  insure,  524 
"  leakage  or  breakage,"  extent  of  underwriter's  liability  as  to,  434 
legal  proceedings,  reference  to  slip  or  covering  note  in,  348,  349 
lessee,  insurable  interest  of,  in  property  leased,  523 
lessor,  insurable  interest  of,  in  property  leased,  523 

liability,  conditions  limiting,  where  several  policies  effected  on  same  property,  536, 
537 

insurers,  of,  construction  of  condition  limiting,  537 
form  of  condition  limiting,  537 
lien,  broker,  of,  on  policy,  351 

where  underwriter  becomes  bankrupt,  350,  351 
extinguishment  of  broker's,  352 
life  policy,  on,  rules  as  to,  563 
limit  of  general,  352 

mercantile  agent,  of,  on  policy  of  foreign  merchant,  351,  352 
life,  insurable  interest  in,  nature  of,  544 

insurance,  a  contract  uherrimce  Jidei^  550 
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life  insurance,  capacity  of  persons  to  enter  into  contract  of,  548 
continuance  of,  effect  of  declaration  in,  553 
definition  of,  543 
policy,  amount  recoverable  under,  547,  548 

arbitration  clause  in,  effect  given  to,  557 
as  a  chose  in  action,  558,  559 
assignee  of,  right  of,  546 
assignment  of,  form  of,  562 

by  way  of  wagering  or  gaming,  illegality  of,  514,  515 
cancellation  of,  right  of  assured  as  to  return  of  premium,  557,  558 
conditions  generally  embodied  in,  555 
construction  of,  practice  as  to,  552,  553 
effect  of  bankruptcy  on,  562 

execution  for  felony  on,  557 

representation  as  to  medical  examination  of  assured  on,  553 
embodiment  of  declaration  in,  550,  551 
equitable  lien  effected  by  deposit  of,  563 
necessity  for  insertion  of  name  of  person  interested ,^547 
recital  of  payment  of  premium  in,  effect  of,  554 
when  affected  by  suicide,  556,  557 

interest  may  be  acquired  by  insured  life,  562,  563 
safety  of  human,  as  good  excuse  for  deviation,  401 
"  life,"  the,  not  agent  for  person  effecting  the  iiisurance,  549,  550 
lightning,  necessity  of  clause  covering  loss  by,  531 
Lloyd's  agents,  relation  of,  to  underwriters,  359 

list,  presumption  as  to  underwriter's  knowledge  of  contents  of,  411,  412 
nature  of  insurances  effected  at,  512 
policy  at,  form  of,  339 

clause  enumerating  the  perils  insured  against  by,  432 

in,  relating  to  extent  of  risk  on  goods,  384 
copy  of  model  of,  340,  341 
form  of  warranty  against  capture  in,  420 
memorandum  clause  in,  effect  of,  458 
persons  in  whose  name,  may  be  effected,  359 
principles  of  construction  applicable  to,  341,  342 
voyage,  how  defined  in,  345 
settlement  of  loss  at,  practice  as  to,  352 

underwriting  member  at,  amount  of  deposit  required  from,  339 
usage  as  to  settlement  at,  effect  on  assured's  rights,  353 
loans,  bottomry  and  respondentia,  on,  as  subjects  of  insurance,  366 

life  policy,  on,  right  of  insurance  company  making,  564 
London  Assurance  Corporation,  when  sea  insurance  monopoly  taken  from,  339 
loss,  adjustment  of,  when  occasioned  by  fire,  538 
by  fire,  meaning  of,  530,  531 

division  of,  between  owners  where  both  vessels  at  fault,  440 
exclusion  of,  other  than  actual,  459 
marine  insurance,  insured  against  in,  nature  of,  336 
missing  ship,  of,  no  presumption  as  to  date,  383 

non-liability  of  underwriter  as  to,  when  delay  the  proximate  cause,  435,  436 
for,  when  by  sale  or  hj'pothecation  for  repairs, 
438 

perils  of  the  sea,  by,  what  may  be  included  under,  436 

principle  of  marine  insurance  affecting  underwriters,  437,  438 

provision  for,  where  the  indirect  consequence  of  fire,  531 

non-liability  of  underwriter  for,  when  occasioned  by  interdiction  of  trade  or 

blockade,  438,  439 
settlement  of,  practice  at  Lloyd's,  352 
specified  percentage  of,  basis  of  calculation,  459,  460 
losses,  settlement  of,  practice  as  to,  495 

"  lost  or  not  lost,"  effect  of  proviso,  on  right  of  assured  to  recover,  367,  368 
machinery,  damage  by  fire  to,  measure  of  insurer's  liability  as  to,  539 
marine  adventure,  definition  of,  336 

persons  who  are  engaged  in,  337 
insurance,  application  of  principles  of,  to  all  insurances,  513 
contract  of,  means  by  which  may  be  illegal,  429 
necessity  for  stamping,  338 
when  deemed  concluded,  405 
contribution  in,  381 

course  of  business  as  to,  carried  on  in  Great  Britain,  348 


(  44  ) 


Index. 


mSVRANCE— continued. 

marine  insurance,  nature  of  loss  insured  against  in,  336 
Marine  Insurance  Act,  1906,  construction  of,  335 

as  to  disclosure,  405,  406 
effect  of,  on  pr'.  ciple  of  ademption  of  total  loss, 
480 

general  effect  of,  334,  335 

provisions  as  to  assured's  rights  on  constructive  total 
loss,  478,  479 
gaming  or  wagering  policies,  377 
measure  of  indemnity,  471 
perils  insured  against,  432 
representations,  413 
warranty  of  neutrality,  421 
defining  a  constructive  total  loss,  481, 
482 

for  ascertaining  insurable  value,  454,  455 

recovery  of  premiums,  497,  498 
relating  to  general  average,  447 

mutual  insurance  associations, 

505,  506 
particular  average  adjustment 

on  goods,  465,  466 
recovery  of  partial    loss  of 

freight,  470 
subrogation,  494,  495 
successive  losses,  469 
Marine  Insurance  (Gambling  Policies)  Act,  effect  of,  377,  378 
marine  policy,  assignee  of,  when  entitled  to  sue  in  own  name,  361 
assignment  of,  effect  of,  360,  361 
clause  in,  as  to  designation  of  ship,  362 

effected  by  broker,  effect  of  acknowledgment  of  premium,  349 
form  necessary  to  validity  of,  330,  337 
how  effected,  347,  348 

names  of  underwriters,  necessity  for  specifying,  338 
protection  of  goods  by,  during  transit  overland,  387 
purpose  of,  433 

right  of  principal  to  ratify  after  hearing  of  loss,  360 

to  assign  before  or  after  loss,  361 
risks  covered  by,  337 

usage  as  an  element  of  construction  of,  344 
maritime  perils,  meaning  of,  336,  337 

married  woman,  rights  of,  to  effect  policies  of  life  insurance,  545 
master,  capacity  of,  after  notice  of  abandonment,  488,  489 
before  notice  of  abandonment,  488,  489 
insurable  interest  of,  in  respect  of  wages,  373 
knowledge  of,  imputed  to  shipowner,  407 
want  of  skill  or  ignorance  of,  no  excuse  for  deviation,  401 
measure  of  indemnity  as  to  loss  on  goods,  464 

in  case  of  general  average  contributions,  471 
partial  loss  as  to  goods,  463,  464 
salvage  charges,  471 
respect  of  insurance  against  third  party  liability,  470 
meaning  of,  463 

under- valued  and  unvalued  policies,  463 
medical  examination,  assured,  of,  effect  of  representation  as  to  on  life  policy, 
553 

referee,  misrepresentation  by  as  to  life  of  assured,  effect  of,  553,  554 
memorandum,  effect  of  clause  known  as  the,  in  Lloyd's  policy,  458 

warranty  in,  on  underwriter's  liability,  461,  462 
meaning  of  term  "  unless  general "  at  end  of,  458,  459 

"  unless  stranded  "  clause  at  end  of,  460,  461 
mercantile  agent,  lien  of,  on  policy  of  foreign  merchant,  351,  352 
merchant  abroad,  right  of,  to  expect  home  agent  to  effect  insurance,  354,  356 
merger,  particular  average  loss,  of,  in  subsequent  total  loss,  469,  470 
Metropolitan  Fire  Brigade  Act,  1865,  power  of  officer  under,  531 
misrepresentation  as  involving  concealment,  415 

assured,  of,  when  underwriter's  liability  not  affected  by,  406 
avoidance  of  policy  by  underwriter  on  account  of,  404 
by  medical  referee  as  to  life  of  assured,  effect  of,  553,  554 
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misrepresentation,  effect  of,  on  contract  of  fire  insurance,  532 

materiality  of  fact  the  subject  of,  a  question  of  fact,  532,  533 
recovery  of  premium  where  innocent,  513 
right  of  underwriter  on  discovery  of,  after  payment,  496 
when  underwriter  discharged  by,  413 
missing  ship,  presumption  as  to  actual  total  loss  of,  476 

total  loss  of,  when  presumed,  436,  437 
mistake,  payment  by  underwriters  by,  rights  as  to,  353,  354 

policy,  in,  rectification  of,  403,  404 
mixed  policies,  definition  of,  383,  384 

mortgagee,  amount  recoverable  by,  under  policy  effected  by  him,  372 

insurable  interest  of,  in  subject-matter  of  mortgage,  371,  521 
rights  of,  as  to  fire  insurance  premium,  522,  523 

mortgagor,  insurable  interest  of,  371,  521 

when  a  trustee  for  mortgagee,  372 

movables,  meaning  of,  336 

mutual  assurance  associations,  application  of  the  doctrine  of  estoppel  to,  508 

position  of  part  owners  not  members  of,  506 
rules  of  construction  applicable  to,  508 
insurance  associations,  effect  of  Companies  Act,  1862,  on,  504,  505 
legal  character  of,  505 
risks  insured  against  by,  506 

not  covered  by  ordinary  poli- 
cies, 506 

statutory  provisions  relating  to,  505,  506 
clubs,  origin  of,  504 
name,  ship,  of,  effect  of  error  in,  on  policy,  362 
naval  officers,  not  "contraband  of  war,"  422 

negligence,  assured,  of,  when  underwriter  liable  through  loss  caused  by,  438 

fire  caused  by,  right  of  assured,  531 
neutrality,  implied  condition  of,  as  affecting  insurer's  liability,  421 
warranty  of,  application  of,  420,  421 

provisions  as  to  in  Marine  Insurance  Act,  1906... 421 
New  York  and  Antwerp  Hules,  Appendix,  509 — 511 

practice  as  to  general  average  when  not  incorporated 

in  policy,  450 
purpose  for  which  framed,  450 
non-disclosure,  liability  of  assured  for,  405 

notice,  abandonment,  of,  capacity  of  master  before  and  after,  488,  489 
duty  of  agent  in  giving,  358 
effect  of  acceptance  of,  488 
form  of,  486 

nature  of  valid,  486,  487 
non-acceptance  of,  effect  of,  488 
not  applicable  to  fire  insurance,  541 
time  for,  487 

what  constitutes  acceptance  of,  488 
when  necessary  in  respect  of  claim  for  total  loss,  481 
not  necessary  by  reassured,  37 6 
accident,  of,  necessity  for,  570 
assignment  of  life  policy,  of,  effect  of,  559 

to  whom  to  be  given,  559,  560 
loss  by  fire,  of,  duty  of  assured  to  give,  538 

of  claim,  guarantee  policy,  on,  when  condition  as  to  satisfied,  574 
"  one-third  new  for  old,"  application  of  rule  as  to  deductions,  467 
open  policy,  nature  of,  378 

what  is  an,  336 
•outfit,  whaling  voyage,  what  is  covered  by  term  in  a,  364 
over-insurance,  return  of  premium  on,  501 

overland,  transit  of  goods,  when  protected  by  marine  policy,  387 
over-valuation,  avoidance  of  policy  on  account  of,  379 
parent,  no  insurable  interest  in  child,  545 

parol  evidence,  admission  of,  as  to  warranty  of  seaworthiness,  428 
part  owners,  position  of,  where  not  members  of  a  mutual  insurance  association, 
506 

where  implied  authority  in,  to  insure,  354,  355 
partial  loss,  freight,  of,  provisions  of  Marine  Insurance  Act,  1906,  as  to  recovery  of, 
470 
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partial  loss,  goods,  as  to,  measure  of  indemnity  in  case  of,  462,  463 
recovery  of,  in  action  to  recover  total  loss,  502 
ship,  of,  rules  determining  liability  of  underwriter,  466,  467 
particular  average  and  general  average,  distinction  between,  448 
expenses  not  included  in,  456 

goods,  on,  statutory  provisions  as  to  adjustment  of,  465,  466 

loss,  meaning  of,  455,  456 

merger  of,  in  subsequent  total  loss,  469,  470 

partners,  implied  authority  in,  as  to  insurance,  354,  355 

passage  money,  insurable  interest  of,  passenger  in,  370 
when  covered  by  policy,  365 

passenger,  insurable  interest  of,  in  his  passage  money,  370 

payment  into  court,  right  of  insurance  company  as  to,  566 

penalties,  failure  to  stamp  policy  on,  516 

penalty,  failure  to  execute  policy  within  one  month  after  receipt  of  premium, 
515 

gaming  policy,  on  person  effecting,  378 

payment  of  marine  loss  otherwise  than  on  stamped  policy,  338 
stamping  policy  of  sea  insurance  after  execution,  338 
peril,  transhipment  of  goods  by  reason  of,  liability  of  insurer,  387 
perils,  clause  in  Lloyd's  policy  enumerating,  insured  against,  432 

insured  against,  provisions  of  Marine  Insurance  Act,  1906,  as  to,  432 
marine  insurance,  as  nature  of  loss  covered  by,  336 
maritime,  meaning  of,  336,  337 

of  the  port,  when  warranty  implied  as  to  fitness  to  encounter,  425 

sea,  loss  of  freight,  when  not  within  meaning  of  loss  by,  439,  440 
losses  which  may  be  attributed  to,  436 
matters  not  included  in  expression,  425 
meaning  of,  433 

nature  of  accident  or  casualty  implied  by,  433 
perishable  goods,  extent  of  underwriter's  liability,  where  insured  free  of  average, 
474,  475 

when  notice  of  abandonment  should  be  given  in  respect  of,  476 
pilot,  necessity  for,  when  required  by  nature  of  navigation,  424 
"  pirates,"  persons  included  in  term,  444 
place  of  departure,  necessity  for  adhering  to  specified,  395 
police  rate,  compensation  for  damage  by  fire,  right  to  claim  from,  518 
Policies  of  Assurance  Act,  1867,  provisions  of,  relating  to  the  assignment  of  life 
policies,  561,  562 

several,  effected  in  different  forms  and  on  different  items  of  property, 
questions  as  to,  how  determined,  538 
policy,  adjustment  of,  effect  of,  495 

agent  may  subscribe,  for  underwriter,  359 

agreement  to  issue,  when  action  for  specific  performance  will  lie,  as  to,  349 

assignment  of,  necessity  to  stamp,  516 

avoidance  of,  by  alteration,  402 

avoided,  when  delivered  up  for  cancellation,  416 

broker,  no  authority  to  cancel,  358 

broker's  lien  on,  351 

claim  under,  nature  of,  350 

collision  clause,  effect  of,  on  rights  of  owners,  441 

concealment  by  agent,  when  vitiating,  407 

contract  embodied  in,  336 

delivery  of,  on  payment  of  claim,  565 

description  of  person  effecting,  necessity  for  specifying,  359 

deviation,  abandonment  or  change  of  voyage  may  be  covered  by,  397 

difference  between  a  valued  and  unvalued,  378,  379 

disbursement  on,  what  is  covered  by,  366 

duty  of  agent  after  effecting,  358 

extension  of  risk  by  express  stipulation  in,  391 

fire,  application  of  certain  conditions  of,  529,  530 

insurance,  of,  unnecessary  to  validity  of  contract,  517 

form  of,  527 
floating,  meaning  of,  336 

freight  on  goods  not  shipped,  when  covered  by,  393 

friendly  society,  of,  exemption  from  stamp,  516 

"  full  protection,"  protection  of  owner  by,  442 

goods,  on,  "at  or  from"  a  foreign  port,  protection  afforded  by,  385 
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policy,  guarantee,  nature  of,  572 

illegal  act,  when  not  avoided  by  an,  431 
illegality  of,  when  violating  a  statute,  431 
inclusion  of  "  touch  and  stay  "  clause  in,  effect  of,  398,  399 
incorporation  of  York-Antwerp  rules  in  marine,  346 
interest  in  subject-matter,  not  necessary  to  validity  of,  366 
leave  for  transhipment  of  goods  in,  effect  of,  387 
liability  of  broker  to  produce,  when  subject  to  lien,  352 
life,  assignee  of,  right  of,  546 

by  way  of  gaming  or  wagering,  illegality  of,  514,  515 
Lloyd's,  copy  of  model  of,  340,  341  . 
form  of,  339 

persons  in  whose  name  may  be  effected,  359 
principles  of  construction  applicable  to,  341,  342 
marine,  effect  of  assignment  of,  360,  361 

form  necessary  to  validity  of,  337,  338 
how  effected,  347 

right  of  principal  to  ratify  after  loss,  360 
risks  covered  by,  337 

transit  of  goods  overland,  when  protected  by,  387 
usage  as  an  element  of  construction  of,  344 
mistake  in,  rectification  of,  404 

moneys,  payment  to  person  having  no  insurable  interest,  effect  of,  563 
mortgagee,  effected  by,  amount  recoverable  by,  372 
non-disclosure,  when  not  affected  by,  410 
open,  nature  of,  378 

other  than  marine,  penalties  for  failing  to  execute  a  stamped,  515,  516 

penalty  on  making  payment  under  unstamped,  515^ 
516 

provisions  as  to  stamping,  505,  516 
over-valuation  as  ground  for  avoiding,  379 
p.p.i.,  effect  of  Gaming  Act,  1845,  on,  377 

when  a  wagering  policy,  377 
place  of  departure  specified  in,  necessity  for  adhering  to,  395 
return  of  premium,  none  where  once  attached,  499,  500 
right  of  underwriter  to  avoid,  on  account  of  fraud,  404 
risk  covered  by,  when  not  ending  at  port  of  discharge,  392 

chartered  freight,  on,  when  attaching  to,  394,  395 
specification  of  freight  and  cargo  in,  363 
stamping  of  altered,  necessity  for,  402,  403 
terms  of,  must  be  complied  with  as  to  deviation  and  delay,  400 
time,  meaning  of,  336 
unvalued,  definition  of,  378 

measure  of  loss  to  which  insurers  liable  under,  454 
or  open,  meaning  of,  336 
valued,  definition  of,  378 

measure  of  loss  to  which  insurers  liable  under,  454 
what  is  a,  336 
voyage,  meaning  of,  336 
wagering,  invalidity  of,  377 
warranty,  when  avoided  by  breach  of,  413 
political  safety,  what  will  constitute,  391 
port,  meaning  of,  in  the  mercantile  sense,  314 

name  of  port  mentioned  in  policy,  presumed  meaning  of,  390 
of  destination,  safe  landing  of  goods  at,  effect  of,  386,  387 
discharge,  as  to  what  is  the,  385 

refuge,  putting  into  for  repairs,  when  a  general  average  act,  450 
ports  of  discharge,  course  of  ship  where  several  specified  in  policy,  399 
premium,  acknowledgment  of,  by  broker,  effect  on  marine  policy,  349 
definition  of,  336 

fire  insurance,  paid  in  respect  of,  right  of  mortgagee  as  to,  522,  533- 
high,  as  evidence  of  acceptance  of  risk  by  underwriter,  411 
liability  of  assured  to  broker  for,  349 

life  policy,  on,  right  of  assured  to  return  on  cancellation,  557,  558 
recovery  of,  where  misrepresentation  innocent,  512,  513 
return  of,  none  where  policy  has  once  attached,  499,  500 
on  failure  of  consideration,  498 

marine  policy,  liability  of  insurer  as  to,  351 
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premium,  return  of,  on  over-insurance,  501 

partial  failure  of  consideration,  500 
provisions  of  Marine  Insurance  Act,  1906,  as  to,  496,  497 
when  expressly  stipulated  for,  498 

in  case  of  fraud  or  illegality,  501,  502 
policy  avoided  by  material  alteration,  501 
right  of  insurer  to  withhold  policy  until  payment  of,  349 
presumption,  as  to  underwriter  s  knowledge  of  trade  usage,  412 

none  as  to  date  of  loss  of  missing  ship,  383 
principal,  action  for  negligence  by,  against  agent,  nature  of  proof  necessary, 
358 

duty  of  agent  as  to  orders  of,  357 
knowledge  of  agent  as  affecting,  533 
ratification  of  policy  after  loss  by,  rights  as  to,  360 
printed  clause,  marine  policy,  in,  construction  of,  where  differing  from  written, 
342,  343 

prize  agents,  insurable  interest  of,  373 

court,  condemnation  by,  effect  of,  442 
effect  of  sentence  of,  422 
profits,  goods,  on,  how  covered  by  insurance,  365 

insurable  interest  in,  when  assured  may  have,  369 
insurance  of,  how  effected,  521 
proof  of  loss,  when  necessary  to  recover  in  respect  of  reinsurance,  375,  376 
property,  insured,  how  described,  336 
proposal,  fire  insurance,  for,  contents  and  effect  of,  534 
protection  associations,  nature  of,  507 
purchaser,  insolvency  of,  right  of  vendor  on,  371 

insurable  interest  of,  on  cargo,  371 
real  property,  fire  insurance  as  to,  relation  of  vendor  and  purchaser  as  affecting, 
521 

"  reasonably  fit,"  meaning  of,  423,  424 

reassured,  notice  of  abandonment  by,  when  not  necessary,  376 
recognisances,  lien  of  shipowner  in  respect  of,  when  entered  into  in  court, 
369 

reinstatement,  property  destroyed  by  fire,  of,  rights  of  mortgagor  and  mortgagee, 
522 

provision  in  fire  policy  for,  right  of  insurers  as  to,  542 
reinsurance,  application  of,  to  subject-matter,  375 
clause,  form  of,  375 
fire,  insurer's  rights  as  to,  525 
original  assured  no  interest  in,  375 

proof  of  loss,  when  necessary  to  recover  in  respect  of,  375,  376 

right  of  insurer  to  effect,  375 

usual  clauses,  when  incorporated  in,  376 
removal,  goods,  of,  from  place  at  which  insured,  effect  of,  535 
repaired  value,  elements  of,  484,  485 

repairs,  apportionment  of  expenses  of,  when  made  between  owner  and  under- 
writer, 468 

cost  of,  when  more  than  repaired  value,  effect  of,  484 
deductions  in  respect  of  old  materials  thrown  aside  in  making,  467,  468 
dock  dues  consequent  on,  apportionment  between  shipowner  and  under- 
writer, 462 
nature  of,  to  which  assured  entitled,  469 
t  necessitated  by  damage,  how  estimated,  483 

ship,  of,  as  excuse  for  deviation,  400,  401 
total  loss,  to,  when  assured  may  recover  cost  of,  469 

when  no  deductions  in  respect  of  general  average  contributions  in  estimat- 
ing cost  of,  484 

representation  and  express  warranty,  distinction  between.  412,  413 
fact,  of,  materiality  of  time  at  which  made,  533 
nature  of,  412 

representations,  assured's  information,  as  to,  when  affecting  underwriter's  liability, 
414,  415 

construction  of,  how  governed,  416 

expectation  and  belief,  of,  when  affecting  underwriter's  liability, 
414 

one  of  several  underwriters,  to,  effect  of,  415 
promissory,  as  affecting  policy,  413,  414 
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representations,  provisions  of  the  Marine  Insurance  Act,  1906,  as  to,  413 

untainted  with  fraud,  when  affecting  insurer's  liability,  414 
untrue,  in  answer  to  underwriter's  inquiry,  effect  of,  415 
respondentia,  insurable  interest  of  lender  on,  373 

loans  on,  as  subjects  of  insurance,  366 
restraint,  meaning  of,  in  marine  insurance,  443,  444 
revolutionaries,  not  included  in  term  "pirates,"  444 
Kiot  (Damages)  Act,  1886,  rights  of  insured  against  fire  under,  518 
risk,  alteration  of,  during  cover,  effect  of,  535 
area  of,  covered  by  time  policy,  383 
attaching,  when,  to  policy  on  chartered  freight,  394 
commencement  and  duration  of,  on  ship,  388 

of,  where  policy  "at  or  from  "  an  island,  390 
continuation  and  end  of,  on  goods,  385 
duration  of,  covered  by  time  policy,  381,  382 
end  of,  on  safe  landing  of  goods  at  port  of  destination,  386,  387 
extension  of,  stipulating  in  policy,  391 
fire,  commencement  and  duration  of,  526 
freight,  on,  commencement  and  duration  of,  392 

termination  of,  under  a  void  policy,  395 
goods,  on,  commencement  of,  384 

life  insurance,  in,  commencement  and  duration  of,  554,  555 
termination  of,  390 

underwriter's,  when  commencing  to  run,  336 

when  not  ending  at  port  of  discharge,  392 
risks,  insured  against  by  mutual  insurance  associations,  506,  507 

protection  associations,  507 
river  steamer,  insured  for  sea  voyage,  when  seaworthy,  424 
rovers  and  thieves,  loss  by,  what  is,  444 

Eoyal  Exchange  Assurance  Corporation,  when  sea  insurance  monopoly  taken  from^ 
339 

rules  of  practice,  incorporation  of,  in  marine  policy,  346 
running  account,  agreement  for,  nature  of,  526 
safety  of  ship,  as  valid  excuse  for  deviation,  401 
sailing,  general  warranty  as  to,  how  satisfied,  419 

time  of  ship's,  a  material  fact  for  disclosure,  408 

warranty  as  to,  necessity  for  strict  fulfilment,  419 
sale,  justifiable,  effect  of,  on  constructive  total  loss  in  respect  of  goods,  476^ 

477 

repairs,  to  effect,  when  underwriter  not  liable  for  loss  occasioned  by,  438 
salvage,  apportionment  of,  on  abandonment,  490 

charges,  maritime,  head  under  which  recoverable,  457 
meaning  of,  456 

measure  of  indemnity  in  case  of,  471 
recovery  of,  by  underwriter,  496 
sea  insurance,  contract  of,  necessity  for  stamping  before  execution,  338 
duration  of  policy  of,  338 
meaning  of,  338 
"  seamen,"  interpretation  of  word,  to  include  boys,  418 
seaworthiness,  continuance  of,  no  warranty  as  to,  425 
effect  of  breach  of  warranty  as  to,  423 
implied  warranty  as  to,  422,  423 

in  relation  to  goods,  427 
where  not  excluded  by  approval  of  fittings^ 
418 

ship's,  when  warranty  as  to,  implied,  411 
variation  of  standard  of,  424 
warranty  as  to,  how  excluded,  423 

of,  none  implied  as  to  goods,  428 

when  complied  with  on  river  and  sea  voyage,  426 
not  broken  by  temporary  defect,  424 
"seizure,"  takings  which  may  be  included  in  term,  443 
servant,  fire  caused  by  wilful  act  of,  right  of  assured,  531,  532 
set-off,  effect  of  Judicature  Acts  on  right  of  broker  as  to,  350 
shareholders,  company,  of  a,  extent  of  insurable  interest  of,  374 
ship,  abandonment  of,  rights  of  insurer  on,  489,  490 
character  of,  as  affecting  repaired  value,  484 
commencement  and  duration  of  risk  on,  388 
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ship,  course  of,  must  be  direct,  397 

necessity  for  strict  adherence  to  when  specifically  described,  399 
where  several  ports  of  discharge  specified  in  policy,  399 
damage  to,  when  occasioning  a  constructive  total  loss,  482 
designation  of,  in  policy,  361,  362 
fitness  of,  when  "  in  all  respects,"  424 
insurable  interest  of  vendor  in,  when  ceasing,  371 
missing,  when  total  loss  presumed,  436,  437 

nature  of  employment  of,  duty  of  assured  to  communicate  with  underwriters, 
409 

new,  deduction  not  made  by  underwriter  on  repair  of,  467 
non-liability  of  underwriters  for  loss  occasioned  by  inherent  vice  of,  435 
partial  loss  of,  rules  determining  liability  of  underwriter  as  to,  466,  467 
removal  of,  from  port  of  distress,  deductions  in  respect  of,  468 
risk  on,  when  terminating,  390 

safety  of,  deviation  necessary  for,  limitation  of  excuse,  401 

to  shore,  carriage  of  goods  from,  when  underwriters  liable  for  loss,  386 

when  deemed  to  be  in  good  safety,  388 

have  started  on  voyage,  388 
"  ship,"  what  is  included  in  term,  363,  364 
shipowner,  insurable  interest  of,  in  freight,  369,  370 

ship,  extent  of,  369 
when  entering  into  recognisances  in  court,  369 
knowledge  of  master  and  agent  imputed  to,  407 
sickness  policy,  stamping  of,  516 

slip,  insurance,  as  a  complete  and  final  contract  in  marine  insurance,  348 
'*  sound  value,"  goods,  of,  meaning  of,  464 
specified  percentage,  loss  of,  basis  of  calculation,  459,  460 
stamp,  altered  policy,  on,  necessity  for,  402,  403 
marine  policy,  on,  necessity  for,  338 
time  policy,  on,  provisions  relating  to,  382 
Stamp  Act,  1891,  as  affecting  indemnity  associations,  507,  508 

provisions  of,  as  to  stamping  policy  other  than  marine  policy, 
515,  516 

stamped  policy,  necessity  for  issue  of,  by  indemnity  associations,  507,  508 
stamping,  accident,  sickness,  or  burglary  policies,  of,  516 

deposit  receipt  or  protection  note,  of,  necessity  for,  517 
exemption  of  friendly  society  policy  from,  516 
policy,  of,  limit  of  time,  as  to,  516 
statute,  codifying,  construction  of,  335 

illegality  of  policy  violating,  431 
steel,  inclusion  of,  in  warranty  against  iron,  344 
stranding,  what  is,  within  memorandum  to  Lloyd's  policy,  461 

when  insurer  not  liable  for  damage  done  by,  433 
subrogation,  action  by  right  of,  name  in  which  to  commence,  519 

and  rights  arising  on  abandonment,  distinction  between,  492 
application  of  principle  of,  to  employer's  liability  insurance,  571 

marine  insurance,  490,  491 
where  same  property  insured  by  persons 
differently  interested,  499,  495 
conditions  limiting  the  principle  of,  493,  494 
effect  of,  on  liability  of  insurer,  491 
extent  of  underwriter's  right  in  respect  of,  491,  492 
premises  subject  to  notice  to  treat,  where,  destroyed  by  fire,  519 
principle  of,  as  applied  to  fire  insurance,  518 

right  of  tenant's  insurers  against  landlord  covenanting  to  repair, 
523 

when  only  effectual,  519 
substituted  expenses,  when  allowed  in  general  average,  463,  454 
successive  losses,  provisions  of  the  Marine  Insurance  Act  relating  to,  469 

when  may  be  aggregated,  459 
suicide,  when  life  policy  affected  by,  556,  557 
suing  and  labouring  clause,  charges  covered  by,  457 

duty  of  assured  when  under,  457 

nature  and  object  of,  456,  457 

salvage  charges  not  recoverable  under,  456 

when  coming  into  force,  458 
surety,  insurable  interest  of,  in  life  of  principal  debtor,  545 
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technical  words,  evidence  as  to  meaning  of,  433 

tenant,  right  of,  as  to  application  of  fire  policy  moneys,  543 

fire  insurer  against,  under  covenant  to  repair,  518,  519 
landlord  against  in  respect  of  damage  by  fire  under  covenant  to 
repair,  518,  519 
thieves  and  rovers,  loss  by,  what  is  a,  444 
third  party  accident,  insurance  against,  570,  571 

liability,  measure  of  indemnity  of  insurance  against,  470 
rights  of  underwriter  where  owner's  rights  subrogated  against,  494 
time,  commencement  of  adventure,  for,  389 

landing  of  goods,  for,  what  is  reasonable,  387 
materiality  of,  at  which  fact  represented,  533 
notice  of  abandonment,  for  giving,  487 
policy,  commencement  and  duration  of  risk,  381,  382 
continuation  clause  in,  effect  of,  382 
meaning  of,  336 
measure  of  time  in,  383 
provisions  for  stamping,  effect  of,  382 
risks  covered  by,  383 

seaworthiness,  no  implied  warranty  of,  in,  411,  428 
when  assured  cannot  recover  under,  438 
what  is  reasonable,  389 
total  loss,  actual,  when  as  to  freight,  478 

damage  to  goods  amounts  to,  475 
in  respect  of  foundered  ship,  475,  476 
missing  ship  presumed  to  be,  476 
ademption  of,  nature  of  principle,  479,  480 
capture,  when  effect  of,  becomes,  442 
claim  for,  when  notice  of  abandonment  necessary  to,  481 
constructive,  grounds  upon  which  founded,  481 
of  freight,  when  occurring,  486 

goods,  when  arising,  485 
position  of  assured  as  to  value  of  wreck  in  case  of,  483, 
484 

rights  of  assured  on  occurrence  of,  478 
statutory  definition  of,  480,  481,  482 
when  becoming  actual,  476 

occasioned  by  damage  to  ship,  482 
repaired  value  less  than  cost  of  repairs,  484 
distinction  between  actual  and  constructive,  471,  472 
goods,  in  respect  of,  when  becoming  actual,  474 
inclusion  of  constructive  loss  in,  479 
liability  of  underwriters  for,  under  a  time  policy,  382 
merger  of  particular  average  in  subsequent,  469,  470 
missing  ship,  of,  when  presumed,  436,  437 
notice  of  abandonment  not  necessary  in  respect  of,  472 
partial  loss  of  goods,  when  amounting  to,  475 
right  of  assured  to  recover  cost  of  repairs  to,  469 
ship,  of,  loss  of  voyage  not  equivalent  to,  482 
wreck,  when  an  actual,  473,  474 
"  touch  and  stay  "  clause,  effect  of  inclusion  in  policy,  398,  399 
trade  usage,  presumption  as  to  underwriter's  knowledge  of,  412 
trading  clause,  cargoes  covered  by  insertion  of,  385 
transhipment,  goods,  of,  by  reason  of  peril,  liability  of  insurer  as  to,  387 
leave  in  policy  for,  effect  of,  387 
under  what  circumstances  permissible,  363 
when  risk  as  to  not  covered,  387 
trustee,  extent  of  insurable  interest  of,  372 
insolvent  reassured,  of,  rights  of,  375 
insurable  interest  of,  in  trust  property,  545,  546 
right  of,  to  insure  property  in  own  name,  523 
uberrimcB  Jidei,  application  to  guarantee  policies,  572,  573 

as  basis  of  contract  of  marine  insurance,  404 
fire  insurance  a  contract,  532 
life  insurance  a  contract,  550 
underwriter,  acceptance  of    notice  of   abandonment,  when  estopped  as  to, 
488 

admission  of  evidence  of,  as  to  materiality,  412 
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underwriter  and  owner,  apportionment  of  repairs  of  ship,  when  made  between, 
468 

bankruptcy  of,  broker's  lien  in  case  of,  350,  351 

broker  under  no  obligation  to,  as  to  use  of  care  and  skill,  357 

description  of  insurer  as,  in  marine  insurance,  336 

discharge  of,  by  voluntary  deviation  only,  401 

election  by,  as  to  affirming  or  disaffirming  policy,  necessity  for,  406 

extent  to  which  valuation  binding  on,  379,  880 

fraud  or  misrepresentation  as  affecting  liability  of,  404 

implied  condition  of  neutrality  as  affecting  liability  of,  421 

inquiry  of,  effect  of  untrue  answer  to,  415 

liability  of,  as  to  animals,  435 

leakage  and  breakage,  434 

partial  loss  of  freight  when  insured  under  valued 
and  unvalued  policies,  470 
goods,  464,  465 
effect  of  barratrous  act  on,  445 

breach  of  warranty  on,  417 
change  of  voyage  on,  396 
subrogation  on,  491 

warranty  in  memorandum  to  Lloyd's  policy  on, 
461,  462 

extent  of,  under  clause  as  to  "  all  other  perils,"  446 

where  loss  by  fire,  442 
for  wear  and  tear,  434 
in  respect  of  general  average,  451 
loss  of  freight,  for,  477,  478 
marine  policy,  under,  337 

rules  determining  in  case  of  partial  loss  of  ship,  466,  467 
to  refund  premium,  404 
under  a  time  policy,  382 

mixed  policies,  384 
when  affected  by  deviation,  396 

representations  as  to  assured 's  informa- 
tion, 414,  415 
expectation  and 
belief,  414 

attaching,  336 

ceasing  as  to  loss  of  goods,  434,  435 
goods  landed  in  consignee's  lighters,  386 
loss  caused  by  negligence  of  assured,  438 

occurs  in  carriage  from  ship  to  shore,  386 
not  affected  by  misrepresentation  of  assured,  406 
nature  of  disclosure  to  be  made  to,  where  policy  covers  all  losses,  409 

facts  to  be  disclosed  to,  408 
necessity  for  proof  of  loss  by  a  reassured  before  recovering  from  an, 
375 

non-disclosure  of  matters  to,  when  not  affecting  policy,  410 
non-liability  of,  for  intentional  loss,  438 

loss  occasioned  by  inherent  vice  or  nature,  434 

sale    or    hypothecation  for 
repairs,  438 
proximately  caused  by  delay,  435,  436 
notice  to,  of  intended  deviation,  effect  of,  397 
payment  by,  after  adjustment,  effect  of,  495,  496 
presumption  as  to  knowledge  of,  as  to  trade  usage,  412 

of  contents  of  Lloyd's  list,  411 
principle  of  marine  insurance  as  to  cause  of  loss  to,  437,  438 
recovery  of  salvage  by,  496 
rights  of,  on  abandonment,  489,  490 

to  recover  back  losses  paid  by  mistake,  353,  354 
subrogation,  extent  of,  491,  492 
voluntary  departure  from  course  as  affecting  liability  of,  401 
waiver  of  right  to  information  by,  effect  of,  410 

warranty  as  to  sailing,  effect  of  non-compliance  with,  on  liability  of, 
419 

when  assured  becomes  his  own,  462,  463 

burden  of  proof  as  to  unseaworthiness  is  on,  428 
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underwriter,  when  discharged  by  misrepresentation,  413 
underwriters,  names  of,  necessity  for  specifying  in  marine  policy,  338 

representation  to  one  of  several,  effect  of,  415 
underwriting  member  at  Lloyd's,  amount  of  deposit  required  from,  339 
"  unless  general,"  meaning  of  term  in  memorandum  clause,  458,  459 
"  unless  stranded"  clause,  meaning  of,  460,  461 
unliquidated  damage,  claim  under  a  policy  in  the  nature  of,  350 
unseaworthiness,  burden  of  proof  as  to,  when  on  the  underwriter,  428 

non-disclosure  of,  when  affecting  insurer's  liability,  411 
unstamped  policy,  other  than  marine,  penalty  on  making  payment  under,  515,. 
516 

unvalued  policy,  definition  of,  378 

liability  of  underwriter  for  partial  loss  of  freight  insured  under,, 
470 

measure  of  indemnity  where  total  loss  occurs  under,  463 

loss  to  which  insurers  liable  under,  454 
return  of  premium  in  case  of  over-insurance  on  an,  500 
what  is  an,  336 

usage,  admissibility  of  evidence  of,  to  explain  an  ambiguity  in  a  fire  policy,  527 
contract,  when  terms  not  affected  by,  345 
deviation,  when  affected  by,  345 

effect  on  ordinary  policy  as  to  intermediate  voyages,  345 

of,  on  rules  of  construction,  390 
marine  policy,  as  affecting  the  construction  of,  344 
nature  of,  to  be  the  subject  of  judicial  notice,  346 
settlement  at  Lloyd's,  as  to,  effect  on  assured's  rights,  353 
trade,  of,  presumption  as  to  knowledge  of  underwriters  as  to,  412 
valuation,  apportionment  of,  where  different  species  of  property  are  insured,  466 

extent  to  which  underwriter  bound  by,  379,  380 
valued  and  unvalued  policy,  difference  between,  378,  379 
policy,  definition  of,  378 

liability  of  underwriter  for  partial  loss  of  freight  insured  under,  470 
measure  of  indemnity  when  total  loss  occurs  under,  463 

loss  for  which  insurers  liable  under,  454 
what  is  a,  336 

vendor  and  purchaser,  insurable  interest  in  goods  as  between,  521 

legal  relation  between,  as  to  real  property  as  affecting  fire 
insurance,  520,  521 
insurable  interest  of,  in  ship,  when  ceasing,  370,  371 
unpaid,  right  of  stoppage  in  transitu  of,  371 
voluntary  deviation,  discharge  of  underwriters  by,  401 
voyage,  abandonment  of,  what  constitutes  an,  396,  397 

change  of,  effect  of,  on  underwriter's  liability,  396 
commencement  of,  when  ship  deemed  to  have  made  a,  388 
implied  condition  as  to  prosecution  of,  399,  400 
insured,  distinction  between  whole  and  part,  how  decided,  432 
how  determined,  395 

far  illegality  of  part  affects  the  whole  of  an,  431 
Lloyd's  policy,  how  defined  in,  345 
loss  of,  not  equivalent  to  total  loss  of  ship,  482 
policy,  aggregation  of  successive  losses  under,  459 
meaning  of,  336 
necessary  contents  of,  395 
waiver,  breach  of  conditions  of  fire  policy,  of,  what  constitutes,  530 
information,  of,  by  underwriter,  effect  of,  410 
insurer,  by,  of  express  or  implied  warranty,  effect  of,  417,  418 
none  as  to  illegal  policy,  432 
wagering  policies,  invalidity  of,  377 

policy,  life,  on,  illegality  of,  514,  515 

no  recovery  of  premium  in  case  of,  502 
wages,  insurable  interest  of  master  and  crew  in  respect  of,  373 
"warehouse  to  warehouse  "  clause,  what  risk  is  covered  by,  384 
warranty,  breach  of,  effect  on  underwriter's  liabiHty,  413,  417 
contained  in  representations  in  a  proposal,  534 
continuance  of  seaworthiness,  none  as  to,  425 
contraband,  against,  effect  of  breach  of,  422 
definition  of,  416 

effect  of,  in  memorandum  to  Lloyd's  policy,  461,  462 
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warranty,  essential  characteristics  of,  417 

express,  and  representation,  distinction  between,  412,  413 
breach  of,  when  no  excuse  will  remedy,  417 
nature  of,  416 

non-compliance  with,  when  excused,  417 
when  implied  not  excluded  by,  417 
may  be  inferred,  418 
fire  policy,  in,  effect  of  breach  of,  534 

"  free  from  capture,  seizure,  and  detention,"  meaning  of,  420 
implied,  as  to  fitness  of  ship  to  carry  goods,  427 
legality  of  the  adventure,  428 
nature  of,  416,  417 

when  against  perils  of  the  port,  425,  426 
as  to  seaworthiness,  411 

life  assurance,  in,  construction  of,  552 

neutrality,  of,  effect  of,  420,  421 

implied  condition  as  to  ship's  documents  in,  421 
provisions  as  to,  in  Marine  Insurance  Act,  1906. ..421 

rules  of  construction  as  to  interpretation  of,  418 

sailing,  as  to,  effect  where  voyage  consists  of  different  stages,  [419, 
420 

necessity  for  strict  fulfilment,  419 
seaworthiness,  as  to,  effect  of  breach  of,  423 
how  excluded,  423 

when  complied  with  on  river  and  sea  voyage,  426 
implied,  422 

not  broken  by  temporary  defect,  424 
"well"  or  "in  good  safety,"  of,  how  construed,  419 
wear  and  tear,  extent  of,  for  which  underwriter  not  liable,  434 
West  India  Islands,  protection  of  ship  insured  "  at  or  from  "  any  of  the,  390 
whaling  voyage,  what  is  included  in  word  "  outfit"  on,  364 
wharfingers,  rights  of,  under  policy  of  fire  insurance,  524,  525 
wife,  insurable  interest  of,  in  husband,  544,  545 
workman,  rights  of,  on  bankruptcy  of  employer,  571 

Workmen's  Compensation  Act,  1897,  insurance  against  liability  under  570,  571 
wreck,  value  of,  position  of  assured  as  to,  in  case  of  constructive  total  loss,  483, 
484 

when  an  actual  total  loss,  473,  474 
written  clause,  fire  policy,  in,  construction  of,  528 
York- Antwerp  Rules,  1890,  Appendix,  509—511 

how  incorporated  in  policies,  346 
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abandonment,  claimant,  by,  when  applicant  a  defendant  to  an  action,  effect i  of, 
631 

execution  creditor,  by,  right  of  sheriff  on,  604 
action  against  execution  creditor,  power  of  court  to  restrain,  603 
sheriff,  power  of  court  to  restrain,  603 
right  of  stakeholder  where  threatened  with,  by  two  or  more  parties,  586 
stay  of,  where  applicant  defendant  to  an  action,  637 
admission,  claim,  of,  by  execution  creditor,  liability  to  high  bailiff,  630,  631 

part  claim,  of,  by  applicant,  no  bar,  583 
affidavit,  effect,  where  made  by  sheriff,  595 

sufficiency  of  evidence  by,  594 
agency,  contract  of,  no  bar  to  relief,  583 
appeal,  bankruptcy,  from  order  made  in,  to  what  court,  620 
costs  of  sheriff  on,  624 
county  court,  from,  as  to  costs,  640 

to  High  Court,  extent  of  right  of,  639 
decision  of  judge,  from,  on  matters  other  than  trial  of  issue,  619,  620 
special  case,  620 
trial  of  issue  without  jury,  618 
enactments  governing  in  interpleader  proceedings,  616,  617 
findings  of  jury  on  issue  from,  619 
Liverpool  Court  of  Passage,  from,  procedure,  641 
master,  when  from  order  of,  617,  618 
none,  as  to  costs  without  leave,  620 
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appeal,  none  from  order  of  judge  in  chambers,  618 

summary  decision  of  Divisional  Court,  618 
practice  as  to,  in  Salford  Hundred  Court,  643 
right  of  landlord  to,  extent  of,  in  county  court,  639 

sheriff  as  to,  617 
time  for,  620 

applicant,  aflSdavit  by  solicitor  on  behalf  of,  when  allowed,  595 
to  be  made  by,  personally,  595 
costs  of,  when  a  defendant,  622 
delay  by,  effect  of,  599 

duty  of,  to  bring  subject-matter  into  court,  594 
essentials  as  to  liability  of,  585 

Interest  of,  in  subject-matter,  what  will  amount  to,  593 
knowledge  of  litigation  between  claimants,  effect  on  right  of,  586 
possession  of  subject-matter  must  be  in,  585,  586 
sale  by,  at  instance  of  one  party  after  notice,  effect  of,  586 
stay  of  proceedings,  when  granted  to,  602 
when  colluding  within  meaning  of  rule,  593 
willingness  of,  to  abide  by  court's  disposition,  necessity  for,  594 
application,  defendant  to  an  action,  by,  for  relief,  when  and  how  made,  635 
high  bailiff,  by,  for  relief,  practice,  635 
relief,  for,  conditions  applicable  to,  592 

in  Salford  Hundred  Court,  how  made,  642 
mode  of,  598 
sheriff,  by,  for  relief,  practice,  599 
assignment,  debt,  of,  right  of  debtor  on,  584 
attachment,  enforcement  of  order  by,  616 
bailment,  contract  of,  as  not  affecting  relief,  583 

bankers,  relief  to,  claims  by  alleged  husband  of  depositor  and  depositor,  587 

married  woman  alleging  widowhood,  husband  and 
transferee,  587 

bankruptcy,  appeal  from  order  made  in,  620 

costs  of  sheriff  where  receiving  order  made  in,  624 
effect  of,  on  sheriff's  right,  605 

execution  creditor,  of,  before  sale,  rights  of  parties,  627 
bill  of  exchange,  relief  to  acceptors  where  claim  by  holder  and  third  party, 
587 

sale,  amount  of  deposit,  where  title  admitted,  632 
discretion  of  the  court  where  claim  under,  604 
nature  of  evidence  of,  when  given  by  sheriff  to  claimant,  615 
power  of  the  court  where  goods  subject  to,  604 
sale  of  goods  claimed  under,  procedure  as  to,  634 
seizure  by  sheriff,  right  to  interplead,  589 
bond,  claimant's,  to  proceed  to  trial,  when  satisfied,  612,  613 

relief  to  obligor  of,  where  claim  by  executors  of  will  and  trustees  of  legatee, 
587 

brokers,  adverse  claim  to  goods  or  proceeds,  relief,  587 
Chancery  Division,  issue  of  originating  summons  in  the,  599 
chose  in  action,  effect  of  disposition  by  the  court,  594 

right  of  person  liable,  on  assignment  of,  584 
claim,  admission  as  to  part,  no  bar,  583 

duty  of  judge  to  adjudicate  on,  637,  638 

grounds  of,  when  to  be  raised,  614 

interpleader  by  high  bailiff,  when  and  how  made,  629 

nature  and  particulars  to  be  given,  597,  598 

of,  essential  to  relief  of  stakeholder,  586 
to  entitle  sheriff  to  relief,  590,  591 
necessity  for  writing,  597 

unliquidated  damages,  for,  effect  on  right  to  relief,  585 
claimant,  abandonment  by,  where  applicant  defendant  to  an  action,  631 
costs  against,  when  ordered,  626 
execution  debtor,  when  a,  596 
interpleader  by  sheriff  on  payment  out  by,  591 
non-appearance  of,  duty  of  county  court  judge  on,  636,  637 

power  of  court  on,  601 
non-service  of,  procedure  on,  601 
payment  into  court  by,  608 

payment  of  possession  money  by,  in  lieu  of  security,  608 


(  56  ) 


Index. 


mTER^LEAD'EE— continued. 

claimant,  preparation  of  claim  by,  no  assistance  from  sheriff,  598 
proof  necessary  to  case  of,  in  sheriff's  interpleader,  613 
receiver,  a,  practice  where,  608 
relief,  when  Crown  a,  596 
right  of,  to  set  up  jus  tertii,  613 

substitution  of,  for  defendant,  power  of  the  court,  615 

title  of,  where  property  subject  of  a  trust,  613,  614 

who  may  be,  595,  596 
claimants,  litigation  pending  between,  efEect  on  rights  of  applicant,  586 

number  of,  no  bar  to  relief,  597 
claims,  independent,  relief  granted  in  respect  of,  584 
"  collusion,"  meaning  of,  593 

company,  aflSdavit  where  applicant  a,  by  whom  made,  595 
contempt  of  court,  enforcement  of  order  by  commitment  for,  616 
contract,  when  no  bar  to  relief,  583 
coroner,  relief  granted  to,  in  Ireland,  582 
costs,  appeal  from  county  court,  as  to,  640 

claimant,  against,  in  what  cases  ordered,  626 

how  order  for,  made  against  married  woman,  627 

no  appeal  as  to,  without  leave,  620 

parties,  of,  other  than  applicant,  625,  626 

power  of  court  or  judge  as  to,  621 

proceedings  in  the  Chancery  Division  before  transfer,  641 
reservation  of,  and  subsequent  discharge  of  order  for  issue,  effect  of,  627 
rules  as  to,  in  the  Liverpool  Court  of  Passage,  641 
scale  of,  in  county  court  interpleader,  640 
security  for,  when  ordered,  608,  609 
sheriff,  of,  of  keeping  subject-matter,  623,  624 
on  appeal,  624 
rule  as  to,  622,  623 
transferred  proceedings,  in,  640 
where  bankruptcy  supervenes,  624 

claim  admitted  by  execution  creditor,  625 
stakeholder,  of,  when  allowed,  621,  622 
successful  party,  of,  what  is  included  in,  926 
taxation  of,  where  proceedings  transferred  to  county  court,  641 
where  each  party  succeeds  in  part,  626 
counsel,  right  of,  to  address  the  jury,  610 
county  court,  appeal  from,  as  to  costs,  640 

to  High  Court,  extent  of  right  of,  639 
conditions  of  relief  granted  in  the,  628,  629 
enactments  governing  proceedings  in,  627,  628 
limit  of  scope  of  relief  in,  628 

practice,  where  proceedings  transferred  from  High  Court  to,  594,., 
630 

transfer  of  subject-matter  to,  607 
court,  discretion  of,  in  granting  relief,  582 

no  power  in,  to  go  outside  the  issue,  612 

or  judge,  meaning  of,  601 

power  of  the,  when  will  be  exercised,  604 

to  dispose  of  whole  matter  of  proceedings,  615 
courts  having  jurisdiction  in  interpleader,  580,  581 
Crown,  relief  where  claimant  the,  596 

damages,  claim  for,  against  the  high  bailiff  or  execution  creditor,  630 

by  execution  creditor  against  high  bailiff  for  negligence,  pro- 
cedure, 635,  636 
non-liability  of  sheriff  and  execution  creditor  for,  606 
unliquidated,  when  relief  affected  by  claim  for,  585 
when  to  be  awarded  against  the  high  bailiff,  638 
debentures,  goods  seized  charged  with  payment  of,  right  of  holders,  614 
debt,  assignment  of,  right  of  debtor  on,  584 

judgment,  when  garnishee  no  right  to  interplead,  585 
debtor,  relief  to,  on  claim  by  assignee  and  trustee  in  bankruptcy  of  assignor,  587' 
defence,  grounds  of,  raising  at  or  before  trial,  614 
defendant,  action  brought  by  assignees  of  debt,  in,  right  to  relief,  628 

to  an,  application  for  relief  by,  when  and  how  made,  635 
power  of  judge  where  applicant  a,  638 
non-appearance  of,  duty  of  judge  on,  637 
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delay,  applicant,  by,  effect  of,  599 

deposit,  amount  of,  to  be  required  by  the  high  bailiff,  632 

claimant,  by,  power  of  high  bailiff  to  require,  631,  632 

possession  fees  after  date  of,  when  high  bailiff  not  entitled  to,  632 

value  of,  where  less  than  the  amount  of  the  judgment,  effect  of  taking 

out  of  court,  633 
where  title  admitted  under  a  bill  of  sale,  632 

discovery,  applicability  of  rules  as  to,  612 

county  court,  in,  rules  applicable  to,  in  interpleader  proceedings,  638 

disposition,  subject-matter,  of,  applicant  must  submit  to  court's,  594 

district  registry,  when  summons  must  be  issued  in,  599 

Divisional  Court,  finality  of  summary  decision  of,  618 

equitable  title,  relief  in  respect  of,  obtainable  in  all  divisions  of  High  Court, 
582 

estoppel,  question  of,  nature  of  relief  where  arising,  583 
■evidence,  affidavit  as,  of  fulfilment  of  conditions,  594 

rules  applicable  to,  614,  615 
execution  creditor,  abandonment  by,  rights  of  sheriff  on,  604 

action  against,  power  of  court  to  restrain,  603 
admission  of  claim  by,  costs  of  sheriff  on,  625 
affidavit  as  to  particulars  of  claim  not  required  from,  598 
non-appearance  of,  evidence  of  service,  601 
power  of  court  on,  602 
non-liability  of,  for  acts  of  the  sheriff,  603 
damages,  606 

debtor,  bankruptcy  of,  before  sale,  rights  of  parties,  627 

when  may  be  claimant,  596 
second,  right  of  high  bailiff  as  to,  632 
fees,  high  bailiff,  of,  duty  of  judge  to  adjudicate  on,  638 
form  of  issue,  not  vital,  610,  611 

power  of  master  to  settle,  611 
variations  in,  611,  612 
garnishee,  when  no  right  to  interplead,  585 
high  bailiff,  applicant,  stay  of  execution,  where,  637 

application  for  relief  by,  when  and  how  made,  635 
claim  for  damages  for  negligence  by  execution  creditor  against,  pro- 
cedure, 635,  636 

duty  of,  where  no  admission  by  execution  creditor  or  withdrawal  by 
claimant,  631 
to  sell,  when  arising,  633 
fees  of,  duty  of  judge  to  adjudicate  on,  638 
particulars  of  claim  for  damages  against,  630 
power  of,  to  delay  sale,  634 

right  of  seizure  of  same  goods  on  second  execution,  632,  633 
to  relief,  628 
High  Court,  extent  of  relief  granted  by,  580,  581 

insurance  companies,  relief  to,  where  two  claims  for  same  policy  moneys,  587 
interpleader,  definition  of,  580 

nature  of  relief  given  by,  580 

origin  of  relief,  580,  581 

persons  to  whom  relief  given  by  way  of,  581,  582 
Ireland,  when  relief  granted  to  coroner  in,  582 
issue,  court  no  power  to  go  outside,  612 

form  of,  not  vital,  610,  611 

power  of  master  to  settle  form  of,  611 

title  of,  612 

judge,  no  appeal  from,  when  sitting  in  chambers,  618 
judgment  debt,  when  garnishee  no  right  to  interplead,  581 
Judicature  Act,  1873,  effect  of,  where  equitable  title  involved,  582 
jurisdiction,  courts  having,  in  interpleader,  580,  581 

mutual  security  where  both  parties  out  of  the,  609 

residence  out  of,  no  bar  to  relief,  597 

service  out  of,  no  power  to  order  in  Liverpool  Court  of  Passage,  641 
jury,  findings  of,  on  issue,  appeal  from,  619 
right  of  counsel  to  address  the,  610 

trial  by,  power  of  either  party  in  county  court  interpleader  to  request,  638 
when  ordered,  612 
jus  tertii,  right  of  claimant  to  set  up,  613 
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landlord  and  execution  debtor,  fraud  between,  effect  on  sheriff's  rights,  588 
claim  by,  where  sheriff  levying,  588,  589  ■ 
payment  to,  by  sheriff,  when  no  answer  to  claimant,  589 
right  of  appeal  of,  extent  of,  in  county  court,  689 
liability,  applicant,  of,  essentials  to,  585 
Liverpool  Court  of  Passage,  appeals  from,  procedure,  641 

practice  in  interpleader  proceedings  in,  641 
rules  governing  costs  in,  641 
service  out  of  jurisdiction,  no  power  as  to,  641 
lord  of  manor,  relief  granted  to,  in  what  capacity,  581,  582 
manor,  lord  of,  when  relief  granted  to,  581,  582 
married  woman,  how  order  for  costs  made  against,  627 
master,  order  of  the,  terms,  607 

power  of,  to  decide  summarily,  606,  607 

settle  form  of  issue,  611 
practice  where  subject-matter  dealt  with  by,  607 
when  appeal  lies  from  order  of,  617,  618 
mistake,  sheriff,  by,  when  no  relief  in  respect  of,  590 
mortgagee  in  possession,  effect  on  sheriff's  rights,  589 
second,  right  of,  to  set  up  title  of  first,  613 
negligence,  claim  for  damages  for,  by  execution  creditor  against  high  bailiff, 

procedure,  635,  636 
new  trial,  grant  of,  where  wrong  party  made  plaintiff,  610 

power  of  judge  of  Salford  Hundred  Court  to  order,  643 
"  no  action,"  meaning  of,  603 
non-appearance,  claimant,  of,  effect  of,  636,  637 

defendant,  of,  duty  of  judge  on,  637 

plaintiff,  of,  to  interpleader  summons  of  defendant  to  an  action, 
effect  of,  636 

notice,  withdrawal  by  claimant,  of,  requirement  as  to,  598 
officers,  relief  to,  when  granted,  581,  582 
"or  other  officer,"  persons  included  in  expression,  581,  582 
order,  county  court  judge,  of,  in  interpleader,  enforcement  of,  638 

form  of,  where  execution  creditor  pays  sheriff  in  first  instance,  623 
where  claim  for  rent,  623 
ordinary  summons,  issue  of,  in  the  Chancery  Division,  598 
when  claimant  may  use,  598 

necessary  to  issue  in  district  registry,  599 
originating  summons,  application  for  relief  by  stakeholder  by,  598 
issue  of,  in  the  Chancery  Division,  598 

King's  Bench  Division,  598 
particulars  of  claim,  insufficiency  of,  duty  of  county  court  judge  as  to,  629 
interpleader  proceedings  by  high  bailiff  in,  629 
nature  of,  597,  598 

no  affidavit  required  by  execution  creditor  as  to,  598 
parties,  power  to  add  or  substitute,  610 

partnership  property,  when  interpleader  not  applicable  to,  589 
pawnbroker's  business,  right  of  sheriff  to  hold  pawns  where  receiver  appointed, 
614 

personal  interest,  effect  of,  as  a  bar  to  relief,  592,  593 

plaintiff,  non-appearance  of,  to  action,  to  interpleader  by  defendant,  effect  of, 
636 

party  entitled  to  be,  609 
possession  fees  after  date  of  deposit,  when  high  bailiff  not  entitled  to,  632 
money,  payment  of,  in  lieu  of  security,  608 

when  sheriff  not  entitled  to,  623 
subject-matter,  of,  must  be  in  applicant,  385,  386 
postponement,  trial,  of,  application  for,  612 
practice,  commencement  of  interpleader  proceedings,  598 
proceedings,  disposal  of,  601 

power  of  court  to  dispose  of  whole  matter,  615 
transfer  to  county  court,  607 

transferred  from  the  High  Court,  manner  of  trial,  638,  639 

to  county  court,  procedure,  636 

proceeds  of  sale,  disposal  of,  605,  606 

purchaser,  claim  by  assignees  of  seller,  a  factor,  and  consignor  of  goods,  relief, 
587 

title  of,  on  purchase  from  high  bailiff,  when  good,  633 
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railway  company,  applicant  a,  by  whom  affidavit  made,  595 
receiver,  claimant  a,  practice  where,  608 

relief  granted  to,  in  what  cases,  582 
registrar,  power  of,  in  Salford  Hundred  Court,  643 
relief,  application  for,  mode  of,  598 

cases  in  which  granted,  587,  588 

conditions  applicable  to  all  applicants  for,  592 

county  courts,  in,  conditions,  629 

grant  of,  in  discretion  of  the  court,  582 

personal  interest  as  bar  to,  592,  593 

persons  to  whom  now  given,  581,  582 

right  of  high  bailiff  to,  628 

several  claimants  no  bar  to,  597 
rent,  claim  by  landlord  in  respect  of,  where  sheriff  levying,  588,  589 

order  where  claim  for,  623 
residence,  no  bar  to  relief,  597 
rules,  practice  now  governed  by  body  of,  581 

sale,  applicant,  by,  at  instance  of  one  party  after  notice,  effect  of,  586 
disposal  of  proceeds,  of,  605,  606 
duty  of  high  bailiff  as  to,  633 

goods  claimed  under  a  bill  of  sale,  of,  when  ordered,  604,  605 

subject  to  bill  of  sale,  of,  procedure  as  to,  634 
power  of  high  bailiff  to  delay,  634 
when  court  will  order,  604 

where  proceedings  transferred  from  High  Court  to  county  court,  634, 
635 

Salford  Hundred  Court,  application  for  relief  in,  how  made,  642 
conditions  of  relief  in,  642 
enactments  governing,  642 

possession  by  head  bailiff  in,  procedure,  642,  643 
power  of  judge  of,  to  order,  643 

registrar  in,  643 
practice  as  to  appeal  in,  643 
stay  of  proceedings  in,  643 
where  relief  given  in,  642 
security,  costs,  for,  when  will  be  ordered,  608,  609 

payment  of  possession  money  in  absence  of,  608 
power  of  high  bailiff  to  require,  631,  632 
seizure,  right  of  sheriff  to  interplead  before,  591 

sergeant-at-mace,  practice  of,  as  to  small  cases  in  Liverpool  Court  of  Passage,  641 
setting  down,  trial,  for,  failure  as  to,  effect  of,  612 
shareholder,  right  of,  holding  shares  in  both  litigating  companies,  610 
shares,  relief  to  transferee  for  sale  of,  where  claim  by  person  other  than  transferor, 
588 

sheriff,  action  against,  power  of  court  to  restrain,  603 

acts  of  the,  when  execution  creditor  not  liable  as  to,  603 
affidavit  by,  not  necessary,  595 

not  necessary  in  interpleader  by,  594 
application  for  relief  by,  practice,  599 

charges  of,  inclusion  in  costs  against  execution  creditor,  626,  627 
costs  of,  of  keeping  subject-matter,  623,  624 

on  appeal,  624 

rule  as  to,  622,  623 

where  bankruptcy  supervenes,  624 

claim  admitted  by  execution  creditor,  625 
difficulty  arising  through  fault  of,  refusal  of  relief  on,  590 
discretion  of,  as  to  interpleader,  592 
duty  of,  where  bankruptcy  supervenes,  605 
fees  of,  in  transferred  proceedings,  640,  641 
injunction  to  restrain,  when  premature  and  irregular,  603 
interpleader  by,  practice  as  to,  599,  600 

relief  as  now  granted,  588 
liability  of,  on  paying  landlord,  where  goods  sold  property  of  claimant, 
589 

nature  of  claim  essential  to  grant  of  relief  to,  590,  591 
non-liability  of,  for  damages,  606 
practice  in  interpleader  by,  594 

proof  required  from  claimant  where  interpleader  by,  613 
protection  of,  where  execution  creditor  admits  claim,  589 
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sherifE,  relief  to,  when  granted,  581,  582 
right  of,  as  to  appeal,  617 

effect  of  mortgagee  in  possession  on,  589 
on  abandonment  by  execution  creditor,  604 

seizing  pawns  as  against  receiver,  614 
to  interplead  before  seizure,  591 
when  affected  by  acts  of  under-sheriff,  590 
where  fraud  between  landlord  and  execution  debtor,  5S8 
goods  subject  to  bill  of  sale,  589 
paid  out  by  claimant,  591 
usual  order,  when  interpleader  by,  603 
when  not  entitled  to  possession  money,  623 
withdrawal  of,  where  no  protection  afforded  on,  589 
solicitor,  affidavit  filed  by,  on  applicant's  behalf,  when  allowed,  595 

claimant's,  inability  of  under-sheriff  to  act  as,  590 
special  case,  no  appeal  from  decision  of  judge  on,  620 

power  of  court  to  order,  616 
stakeholder,  affidavit  by,  contents  of,  594 

application  by,  who  plaintiff  in,  609,  610 
capacity  of,  to  bring  subject-matter  into  court,  594 
costs  of,  when  allowed,  621,  622 
interpleader  by,  time  as  to,  599 

litigating  instead  of  interpleading,  effect  on  order  for  costs,  622 
nature  of  claims  against,  essential  to  relief,  586 
refusal  of  relief  to,  in  wagering  contracts,  584,  585 
right  of,  where  threatened  with  action  by  two  or  more  parties,  586 
when  relief  granted  to,  582 
stay  of  action,  where  applicant  defendant  to  an  action,  637 
high  bailiff  is  applicant,  637 
proceedings  in  Salford  Hundred  Court,  procedure,  643 
when  ordered,  602 
"  subject-matter,"  meaning  of,  in  allowing  interpleader  costs,  640 
summons,  service  of,  600 
tenant  for  life,  where  relief  granted  to,  587 
time,  appealing,  for,  620 

application  by  sheriff  for  relief,  600 
title,  equitable,  dispute  under,  no  bar  to  relief  in  any  division  of  High  Court,  582 

purchaser,  of,  of  goods  from  high  bailiff,  when  good,  633 
transferee,  shares,  for  sale  of,  relief  to,  where  claimed  by  person  other  than 
ti'ansferor,  588 

transferred  proceedings,  High  Court  to  county  court,  manner  of  trial,  638,  639 

procedure,  636 

trial,  application  to  expedite,  power  of  judge  on  granting,  639 
postpone,  to  whom  made,  612 
county  court  interpleader  action,  of,  by  jury,  who  may  obtain,  638 
failing  to  set  down  for,  effect  of,  612 
failure  to  proceed  with,  effect  of,  612,  613 
issue,  of,  appeal  from  decision  of  judge  on,  618 

discharge  of  order  for,  after  costs  reserved,  effect  of,  627 
when  by  jury,  612 
trust  property,  title  to  be  shown  by  claimant  to,  613,  614 
under-sheriff,  inability  of,  to  act  as  solicitor  for  claimant,  590 
unliquidated  damages,  when  a  bar  to  relief,  585 
wagering  contracts,  refusal  of  relief  to  stakeholder  in,  584,  585 
warehousemen,  relief  to,  on  claim  by  holder  of  warrant  for  delivery  and  consignor, 
587 

wharfingers,  claim  by  holder  of  warrant  for  delivery  and  consignor,  relief,  587 
withdrawal,  claimant,  by,  requirements  on,  598 

high  bailiff,  hj,  practice  as  to,  631 

protection  of  sheriff  on,  when  not  afforded,  589 

right  of  sheriff  as  to,  without  interpleading,  592 
to  protecting  order  on,  589 
writing,  necessity  for  claim  to  be  in,  597 
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